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branch  mint  at 

State  Department,  testimony  taken  before  the  Committee  on  Ex- 
penditures in  

Saint  Louis,  Mo.,  statement  of  N.  Cole  in  behalf  of  the  establish- 
ment of  a  mint  at 

statements  of  others  in  behalf  of  the  establish- 
ment of  a  mint  at 

T. 

Taxes,  tonnage,  communications  from  the  Secretaries  of  State 

and  Treasury  in  reference  to  refunding  certain 

Tax  on  manufactured  tobacco,  joiut  resolution  by  the  legisla- 
ture of  Maryland  concerning  the  reduction  of 

Testimony  taken  by  the  Committee  on  Reform  in  the  Civil  Serv- 
ice in  regard  to  the  charges  against  John  W.  Polk, 

Doorkeex)er  of  the  House  of  Representatives 

taken  before  the  Naval  Committee 

taken  before  the  Committee  on  Expenditures  in  the 

State  Department 

taken  before  the  Military  Committee  in  relation  to 

the  troubles  on  the  Texas  border 

taken  by  the  Committee  on  Expenditures  in  the  Post- 

Office  Department 

taken  before  the  Committee  on  Banking  and  Cur- 
rency in  relation  to  the  resumption  of  sx>ecie  pay- 
ments   

taken  before  the  Committee  on  Naval  Affairs  in  rela- 
tion to  the  administration  of  the  Navy  Depart- 
ment   

Texas  border  troubles,  testimony  on,  taken  before  the  Commit- 
tee on  Military  Affairs  of  the  House 

Timber  seizures  in  Mississippi,  memorial  of  the  Mississippi  leg- 
islature relative  to 

Tobacco,  joint  resolution  of  the  legislature  of  Maryland  con- 
cerning the  reduction  of  the  tax  upon 

Tonnage-taxes,  communication  from  the  Secretary  of  State  and 

Secretary  of  the  Treasury  relative  to  refunding  certain 

Trade  dollars,  arguments  relative  to  the  coinage  of • 

U. 

United  States  consul-general  at  Shanghai,  China,  requesting  an 
investigation  of  the  affairs  of  his  office 

United  States  mints.  Statements  made  before  the  Committee 
on  Coinage,  Weights,  and  Measures  in  behalf  of  branch  mints 
or  assay-offices  in  certain  cities,  and  extension  of  the  mint  at 
Philadelphia 


1 
1 


3 
3 


3 

48 

4 

54 

2 

31 

3 

47 

4 

54 

6 


1 


Part. 


9 
26 

27 

37 
49 

62 


3 

35 

3 

40 

3 
6 

36 
63 

2 

31 

6 

64 

6 

65 

62 


7 

63 

6 

64 

1 

13 

3 

40 

3 
3 

35 
44 

10 


54 


INDEX. 


VII 


Subject. 


V. 

y^iezaela  Mixed  Commission.  Testimony  taken  before  the  Com- 
mittee on  Foreign  Affairs,  Honse 
of  RepresentativeSjForty-fonrth 

Congress,  second  session 

testimony  taken  before  the  Com- 
mittee on  Foreign  Affairs^Honse 
of  Representatives,  conoeming . . 

W. 

Weights  and  measures,  national  standard  of,  statement  of  Pro- 
fessor J.  £.  Hilgard,  concerning 

Wisconsin  land  daim,  letter  from  the  Secretary  of  the  Interior, 
transmitting  certain  papers  in  relation  to 


Vol. 

No. 

1 

11 

1 

30 

6 

61 

6 

61 

Part. 


45th  Oongbbss,  )    HOUSE  OF  EEPEBSENTATIVES.  /  Mis.  Doo. 
2d  SesHan.       i  \    No.  52. 


•g^  < 


DIGEST  OF  ELECTION  CASES. 


C^SES 


OF 


CONTESTED  ELECTIONS 


IS  THE 


HOUSE  OF  KEPRESENTATIVES, 


FORTY-SECOND,  FORTY-THIRD,  AND  FORTY-FOURTH  CONGRESSES, 


FROM 


1871    TO    1876,    INCLUSIVE 


COMPILED  BY  J.  M.  SMITH,  CLERK  TO  THE  COMMITTEE  OP  ELECTIONS,  UNDER 
RESOLUTION  OP  THE  HOUSE  OP  REPRESENTATIVES,  MARCH  2,  1877. 


I    i^»   I 


WASHINGTON: 

GOVERNMENT     PRINTING    OFFICE 

1878. 


By  Mr.  Hakris,  of  Virginia : 

Besolredf  That  there  be  printed  for  the  use  of  the  House  the  usual  number  of  copies 
of  the  Digest  of  Contested-Election  Cases,  by  the  clerk  of  the  Committee  of  Elections, 
together  with  a  full  index  of  the  same,  to  be  prepared  by  said  clerk;  for  which,  and 
for  the  necessary  preparation  and  superintendence  connected  therewith,  shall  be  paid 
by  the  Clerk  of  the  House  a  per  diem  for  the  days  actually  employed  therein,  not  ex- 
ceeding that  paid  to  clerks  of  committees  during  the  session  of  Congress,  the  aggregate 
amount  not  to  exceed  $1,500,  and  not  more  than  $500  shall  be  paid  before  the  work  is 
completed. 
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FORTYSECOND  CONGRESS,  FIRST  SESSION. 

COMMITTEE  OF  ELECTIONS. 


G.  W.  McCrary,  of  Iowa. 

EuGEi^E  Hale,  of  Maine, 

L.  P.  Poland,  of  Vermont. 

W.  H.  Upson,  of  Ohio. 

Jere  W.  Hazleton,  of  Wisconsin. 


M.  C.  Kerr,  of  Indiana. 

C.  N.  PoTi'ER,  of  New  York. 

W.  E.  Arthur,  of  Kentucky. 

C.  R.  Thomas,  of  North  Carolina. 

D.  W.  BARTLETT,  Clerk. 


FORTY-SECOND  CONGRESS,  SECOND  SESSION. 

COMMITTEE  OF  ELECTIONS. 


G.  W.  McCrary,  of  Iowa. 
Geo.  F.  Hoar,  of  Massachusetts. 
B.  T.  Eames,  of  Rhode  Island. 
Jere  W.  Hazleton,  of  Wisconsin. 
'A.  £.  Perry,  of  Ohio. 


W.  E.  Arthur,  of  Kentucky. 
M.  M.  Merrick,  of  Maryland. 
E.  Y.  Rice,  of  IlUnuis. 
C.  R.  Thomas,  of  North  Carolina. 


FOBTT-SECOBTD  COBTGBESS,  FIRST  SESSIOlf. 

TENNESSEE  ELECTION. 

This  case  involyed  the  question  of  the  validity  of  an  election  held  for  member  of  Con- 
greM  in  the  month  of  NoTember,  and  the  construction  of  a  State  law  relating;  to  elections 
by  the  people  to  be  held  in  the  month  of  August 

It  was  held  that  the  non-observance  of  a  partially  repealed  State  law  did  not  vitiate  an 
election  held  by  common  and  universal  assent  of  the  governor  and  all  other  authorities  of 
the  State.         , 

The  House  adopted  the  report,  April  II,  1871. 

Authorities  referred  to:  Code  of  Tennessee,  1858,  page  223;  Acts  of  1867-'68,  page  69  ; 
Constitution  of  Tennessee,  article  2,  sec.  17. 

March  22, 1871. — ^Mr.  McCrary,  from  the  Committee  of  Elections,  made 

the  following  report : 

The  Committee  of  Elections^  io  whom  was  referred  the  credentials  of  the 
Tennessee  delegation  and  the  protest  of  Hon.  W.  F.  Prosser  against  the 
right  of  the  members  of  said  delegation  to  seats  in  the  House^  have  had 
the  same  under  consideration  and  unanimously  report  a^  follows : 

The  said  members  from  Tennessee  were  chosen  at  an  election  held  in 
that  State  on  the  8th  day  of  November,  1870.  It  is  alleged  that  by  the 
law  of  Tennessee,  in  force  at  the  time  of  said  election  and  ever  since, 

*NoTE. — Mr.  Perry  was  excused  from  further  service  on  the  committee  and  Mr.  Charles 
Foster,  of  Ohio,  appointed  in  his  place. 

D.  W.  BARTLETT.  CUrk. 
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RepreneDtatives  iu  Congress  are  required  to  be  chosen  iu  Augast,  and 
not  in  November,  and  that  the  month  of  August,  1871,  is  the  time  fixed 
by  law  for  the  election  of  Representatives  from  Tennessee  in  the  present 
Congress.    The  legislation  which  bears  upon  the  question  is  as  follows: 

1.  The  code  of  Tennessee,  adopted  in  1858,  fixed  the  time  for  the  elec- 
tion of  Representatives  in  Congress  *'  on  the  first  Thursday  in  August 
in  evei  y  second  year,  dating  from  August,  1833.^^  (Code  of  1858,  p,  223.) 
This  provision  is  found  in  chapter  2,  article  3,  of  said  code  of  1858. 

2.  By  an  act  approved  February  28,  18G8,  It  is  provi<led  that  the 
election  for  Representatives  in  Congress  shall  be  held  **  on  the  Tuesday 
next  after  the  first  Monday  in  November,  1868,''  and  on  the  same  day 
in  each  alternate  year  thereafter.    (Acts  of  1867-'68,  p.  69.) 

3.  An  act  of  the  legislature,  approved  June  16,  1870,  and  which  is 
entitled  ^'  An  act  to  regulate  the  elective  franchise  in  iiccordance  with 
article  4,  section  1,  of  the  constitution  of  the  State"  is  relied  upon  as 
having  the  effect  of  repealing  the  act  of  1868,  which  fixed  the  time  for 
the  election  in  November  and  of  reenncting  that  of  1858,  which  fixed  it 
in  August.  If  it  did  repeal  the  one  and  re-enact  the  other,  the  election 
in  question  was  void,  as  having  been  held  on  the  wrong  day. 

To  determine,  therefore,  the  force  and  effect  of  this  act  of  1870  is  to 
decide  the  question  before  us.  This  act  contains  in  the  first  section 
provisions  defining  and  regulating  the  elective  franchise.  Section  2 
enumerates  and  gives  the  titles  of  three  separate  acts  relating  to  the 
elective  franchise,  which  it  declares  repealed;  but  it  does  not  include 
in  this  list  the  act  of  1868,  fixing  November  as  the  time  for  holding  the 
Congressional  election.    Then  follows  the  following  section  : 

That  title  6,  chapter  2,  articles  3,  4,  5,  6,  7,  and  8  of  the  code  of  Teiines8ee,  relating  to 
elections  hy  the  people,  be  and  the  tome  are  hereby  re-enacted  and  revived,  except  as  altered 
or  repealed  by  this  act. 

It  is  admitted  that  the  provision  of  the  code  of  1858,  fixing  August 
as  the  time  for  the  Congressional  election,  is  found  in  article  3  of  chapter 
2  of  said  code,  referred  to  in  the  section  quoted. 

The  language  itself  is  broad  enough,  therefore,  to  amount  to  a  re-enact- 
ment of  everything  contained  in  all  the  articles  enumerated,  including 
the  provision  in  relation  to  the  time  of  holding  the  election.  But  that 
such  could  not  have  been  the  intention  of  the  legislature  is  evident  from 
several  considerations,  which  we  will  briefly  state : 

The  title  of  the  act  declares  its  object  to  be  "to  regulate  the  elective 
franchise  in  accordance  with  article  4,  section  1,  of  the  constitution  of 
the  State."  The  provision  of  the  constitution  here  referred  to  relates 
exclusively  to  tlie  qualifications  of  electors.  It  is,  then,  clear  that  there 
is  but  one  subject  referred  to  in  the  title,  and  that  is  the  regulation  of 
the  right  to  vote — the  prescribing  of  the  qualifications  of  voters.  It  is 
the  opinion  of  the  committee  that  the  act  should  be  construed  so  as  to 
harmonize  with  its  title,  and  that  to  ascertain  the  legislative  intent 
(which  is  th<%  thing  to  be  sought)  we  should  examine  the  act  in  connec- 
tion with  the  title. 

In  this  connection  we  quote  the  following  provision  of  the  constitution 
of  Tennessee: 

No  bill  shall  become  a  law  which  embraces  more  than  one  subject;  .that  sabject  to  be  ex- 
pressed in  the  title.  All  acts  which  repeal,  revive,  or  amend  former  laws  shall  recite  in  their 
caption,  or  otherwise,  the  title  or  sabstance  of  the  law  repealed,  revived,  or  amended.  (Art. 
2,  sec.  17,  Const,  of  Tenn.) 

We  do  not  in  this  connection  discuss  the  question  whether  ander  this 
provision  of  the  constitution  so  much  of  an  act  as  is  not  embraced 
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within  the  sabject  set  forth  in  its  title  shoald  be  held  void.  Of  that 
hereafter.  We  are  now  seeking  to  ascertain  the  intent  of  the  legislators 
who  passed  this  act. 

If  the  intent  was  to  re-enact  and  give  the  force  of  law  to  all  the  pro- 
visions of  articles,  3,  4,  5,  6,  7,  and  8  of  chapter  2  of  the  code,  then  the 
intention  mnst  have  been  to  violate  the  constitution  in  several  impor- 
tant particnlars.  If  such  was  the  intention,  then  the  provision  we  have 
quoted,  forbidding  the  introduction  of  more  than  one  subject  into  an 
act,  mnst  have  been  intentionally  violated,  because  the  articles  referred 
to  embrace  several  distinct  matters  which  are  not  embraced  within  the 
scope  of  the  title  to  this  act.  Again,  if  the  intention  was  to  revive  and 
re-enact  all  the  articles  named,  it  would  amount,  we  think,  to  an  inten- 
tional violation  of  the  latter  clause  of  the  section  of  the  constitution 
above  quoted,  which  declares  that  ^^AU  acts  which  repeal,  revive,  or 
amend  former  laws  shall  recite  in  their  caption  or  otherwise  the  title  or 
substance  of  the  law  repealed,  revived,  or  amended." 

The  section  of  the  act  of  1870  relied  upon  as. reviving  the  provisions 
of  the  code  of  1858  fixing  the  time  for  holding  the  election^  does  not, 
either  in  its  caption  or  otherwise,  *'  state  the  title  or  substance  "  of  those 
provisions  of  the  code.  The  act  of  1870  names  the  chapter,  but  that 
chapter  covers  some  thirteen  pages  and  embraces  a  variety  of  subjects. 
It  names  the  articles  as  being  articles  3, 4, 5, 6,  7,  and  8,  of  said  chapter, 
bat  these  articles  cover  some  ten  pages,  and  embrace  a  variety  of  pro- 
visions coming  properly  under  the  head  of  *' elections  by  the  people," 
bnt  not  all  relating  to  the  *^  elective  franchise."  It  seems  to  us  to  have 
been  the  intent  of  the  framers  of  this  constitutional  provision  to  pre- 
vent the  re-enactment  in  this  way,  by  wholesale,  of  repealed  and  obsolete 
statutes. 

Bat  again,  if  we  hold  that  the  intention  of  the  legislature  was  to  re- 
vive all  the  provisions  of  the  chapter  and  articles  of  the  code  to  which 
we  have  referred,  we  must  also  hold  that  there  was  a  further  inten- 
tional violation  of  the  constitution  in  this.  The  constitution  under  which 
this  legislature  was  acting,  itself  fixed  the  time  for  the  election  of  gov- 
ernor of  the  State,  of  members  of  the  general  assembly,  of  judges  and 
chancellors,  and  of  county  officers.  The  provisions  of  the  code  which 
it  is  claimed  were  revived  by  the  act  of  1870  also  fixed  times  for  the 
election  of  these  same  officers,  and  fixed  them  on  days  different  from 
those  fixed  by  the  constitution.  Therefore,  if  the  legislature  intended 
to  revive  all  the  provisions  of  the  code  embraced  within  the  chapter  and 
articles  named,  then  they  must  have  intended  to  violate  the  provisions 
of  the  new  constitution,  just  referred  to. 

And,  again,  the  act  of  1870  expressly  enumerates  the  statutes  intended 
to  be  repealed,  and  does  not  mention  the  act  of  18i>8,  which  fixes  No- 
vember as  the  time  for  holding  the  Congressional  election.  How  easy 
and  how  natural  to  have  included  this  act  in  the  list  of  statutes  repealed 
if  the  intention  had  been  to  repeal  it.  Is  not  its  omission  from  this  list 
a  most  significant  fact,  as  bearing  upon  the  question  of  intent!  Would 
the  legislature  have  left  this  act  of  1868  out  of  the  list  of  statutes 
expressly  repealed,  in  order  to  reach  its  repeal  by  implication  arising 
ander  a  subsequent  provision  of  doubtful  construction  and  doubtful 
constitutionality!    The  committee  think  not. 

It  is  therefore  perfectly  apparent  that  the  legislature  did  not  intend 
to  revive  in  toto  the  provisions  of  the  chapter  and  articles  of  the  code 
referred  to.  The  question,  then,  is,  which,  if  any,  of  those  provisions 
should  be  held  revived !    Unquestionably  only  such  as  relate  to  the 
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sabject  named  in  the  caption  or  title  of  the  act,  viz,  the  regalation  of 
'Uhe  elective  franchise  in  accordance  with  article  4,  section  1,  of  the 
constitution  of  the  State."  Thus  construed,  the  committee  hold  that 
the  act  did  not  have  the  effect  to  repeal  the  act  of  1868  and  to  revive 
that  portion  of  the  code  of  1868  which  relates  to  the  time  of  holding  of 
the  election  for  members  of  Congress. 

Your  committee  are  not  prepared  to  admit  the  correctness  of  the 
doctrine  that  the  provisions  of  article  2,  section  17,  of  the  constitution  of 
Tennessee  are  merely  directory.  While  it  may  not  be  necessary  to  the 
determination  of  this  case  to  paBs  upon  this  point,  we  deem  it  proper 
to  say  that  we  have  grave  doubts,  to  say  the  least,  as  to  the  validity  of 
any  provisions  inserted  in  the  body  of  an  act  not  coming  within  the 
scope  of  the  one  subject  set  forth  in  the  title.  The  language  of  the 
constitution  is  peculiar,  and  seems  to  be  altogether  prohibitory  of  that 
pernicious  legislation  which  is  the  result  of  the  power  to  combine  in  one 
bill  various  interests  and  objects.  The  language  is, ''  no  bill  shall  be- 
come a  law,"  &c.  This  is  much  stronger  than  to  say,  '*  no  bill  shall  con- 
tain more  than  one  subject,"  &c.  The  former  declares  that  no  bill  con- 
taining more  than  one  subject  ^*  shall  become  a  Inw.^  The  latter  might 
not  be  held  to  go  so  far  as  this,  and  might  with  more  propriety  be  held 
to  be  directory. 

If,  however,  the  question  as  to  whether  by  the  act  of  1870  the  time 
for  holding  the  election  in  question  was  changed  from  August  to  No> 
vember  was  one  of  doubt,  we  should  feel  bound  to  follow  the  construc- 
tion given  to  it  by  all  the  authorities  of  the  State  of  Tennessee  whose 
duty  it  has  been  to  construe  it  and  to  execute  it.  It  is  admitted  that 
the  governor  and  all  other  authorities  in  Tennessee  having  anything 
to  do  with  the  construction  and  enforcement  of  this  act  of  1870,  have 
construed  it  as  in  nowise  affecting  the  act  of  1868,  and  by  common  and 
universal  assent  the  election  was  held  at  the  time  fixed  in  the  latter  act. 
It  is  a  well-established  and  most  salutary  rule,  that  where  the  proper 
authorities  of  the  State  government  have  given  a  construction  to  their 
own  constitution  or  statutes,  that  construction  will  be  followed  by  the 
Federal  authorities.  This  rule  is  absolutely  neces^^ary  to  the  harmonious 
working  of  our  complex  governments,  State  and  National,  and  your 
committee  are  not  disposed  to  be  the  first  to  depart  from  it.  The  com- 
mittee recommend  the  adoption  of  the  following  resolution : 

Resolved^  That  the  election  for  members  of  Congress  from  the  State 
of  Tennessee,  held  on  the  8th  day  of  November,  1870,  was  held  on  the 
day  fixed  by  law,  and  was  not  void  by  reason  of  having  been  held  on 
the  said  day. 


W.     T.   CLARKE.— THIRD   CONGRESSIONAL    DISTRICT    OP 

TEXAS. 

This  case  related  to  the  certiJBcate  forwarded  to  the  Clerk  of  the  House  of  RepreseDtatives 
by  the  secretary  of  state  of  Texas.  It  was  regarded  as  regular  and  authentic  evidence  of 
the  result  of  the  election,  without  prejudice  to  the  right  of  any  other  person  claiming  to 
have  been  elected  to  contest  his  right  to  said  seat. 

The  House  adopted  the  report  January  10,  1872.   Yeas,  102;  nays,  78  ;  not  voting,  58. 

William  T.  Clarke  was  sworn  in. 

Authorities  referred  to  :  U.  S.  Statutes,  1857,  chap.  56,  page  1 ;  Statute  of  Texas,  1870, 
chap.  78,  sec.  23. 
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December  18, 1871. — Mr.  Hoar,  from  the  Committee  of  Elections,  sub- 
mitted the  following  report: 

The  Committee  of  UleotionSy  to  whom  was  referred  the  certificate  of  the 
election  of  Hon,  W,  T,  Clarice  as  a  Representative  from  the  third  district 
of  Texas^  respectfully  report : 

The  only  question  before  the  committee  is  whether  the  docament,  a 
copy  of  which  is  annexed,  marked  A,  entitles  Mr.  GlAvke  prima  facie  to 
a  seat  in  the  Hoase,  subject  to  the  right  of  any  other  person  hereafter, 
who  may  claim  to  be  duly  entitled  thereto,  to  contest  his  right  upon  the 
merits.    This  is  a  simple  question  of  law. 

Statutes  United  States,  1^S67,  ch.  56,  §  1,  requires  the  Clerk  of  the 
preceding  House  of  Representatives  to  make,  before  the  meeting  of 
Congress,  a  roll  of  those  persons  '^  whose  credentials  show  that  they 
were  regularly  elected  in  accordance  with  the  laws  of  their  States, 
respectively,  or  the  laws  of  the  United  States." 

The  certificate  of  Mr.  Clarke,  signed  by  the  governor  of  Texas,  and 
authenticated  by  the  great  seal  of  the  State  and  the  signature  of  the 
secretary,  declares  that  Mr.  Clarke  was  duly  elected.  In  the  absence  of 
any  express  provisions  of  the  State  law,  authorizing  any  officer  to  certify 
to  the  due  election  of  members  of  Congress,  it  is  presumed  that,  under 
the  usages  of  the  House,  a  certificate,  under  the  great  seal  of  a  State, 
signed  by  its  chief  executive  officer,  would  constitute  sufficient  creden- 
tials within  the  meaning  of  the  statute  of  1867. 

But  the  committee  are  of  opinion  that  the  document  submitted  is  the 
certificate  required  by  the  laws  of  Texas  to  be  transmitted  to  the  mem- 
ber-elect and  to  the  Clerk  of  the  House,  and  constitutes  prima /aoJe  evi- 
dence of  the  election  of  Mr.  Clarke.  The  statute  of  Texas  of  1870, 
ch.  78,  is  a  codification  of  the  laws  of  that  State  touching  elections. 
The  provisions  material  to  this  question  are  annexed,  marked  B. 

It  will  be  seen  that  the  laws  of  Texas,  under  which  the  election  for 
members  of  the  Forty-second  Congress  was  held,  provide  that  the 
judges  of  election  at  each  poll  or  voting  place  (section  33)  shall  count 
the  ballots,  make  a  list  of  the  names  of  persons  and  officers  voted  for, 
the  number  of  votes  for  each,  the  number  of  ballots  in  the  box,  the 
number  of  ballots  rejected,  and  the  reasons  therefor.  All  this  is  to  be 
done  ^'  immediately  after  the  close  of  the  polls."  This  statement  is  to 
be  made  out  in  triplicate,  signed  and  sworn  to,  one  copy  sent  by  mail  to 
the  secretary  of  state,  another  copy  sent  to  the  governor,  and  a  third 
retained  by  the  registrar. 

The  twenty-first  section  provides  that  if  there  be  any  disturbance,  in- 
timidation, or  corruption,  which  prevent  or  tend  to  prevent  a  free  and 
peaceable  election,  the  judges  or  registrar  shall  make  a  statement, 
under  oath,  thereof,  corrol^rated  by  the  oaths  of  three  citizens, 
and  transmit  the  same  to  the  governor.  Section  34  requires  the  sec- 
retary of  state  to  make  a  table  containing  an  alphabetical  list  of  the 
counties,  with  columns  for  the  names  of  candidates  and  the  number  of 
votes ;  and  on  the  sixteenth  day  after  the  close  of  the  election,  in  the 
presence  of  the  governor  and  the  attorney-general,  to  open  the  returns 
and  enter  on  the  table  the  number  of  votes  given  for  the  candidates, 
respectively,  and  then  put  the  returns  back  in  the  envelope,  and  seal 
and  file  them  away. 

The  returning  officers  are  to  compile  the  statements  first  from  all 
places  where  there  has  been  a  fair,  free,  and  peaceable  registration  and 
election.    Then  if  there  has  been  received  any  statement  from  any 
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jadge  or  registrar,  of  violence,  intimidation,  or  conaption,  as  above 
stated,  they  are  to  see  whether  these,  if  proved,  woald  affect  the  resalt. 
If  they  would  not,  they  are  to  proceed  to  canvass  and  compile  the  re- 
tarns  from  such  voting-place  as  if  no  sach  statement  had  been  made. 
If  they  would,  the  returning  officers  are  to  examine  further  testimony, 
with  power  to  send  for  persons  and  papers,  and,  whenever  such  illegali- 
ties are  shown  to  have  taken  place  at  any  voting-place  so  as  materially 
to  affect  the  result,  then  the  said  returning  officers  shall  not  canvass  or 
compile  the  statement  of  the  votes  at  such  poll  or  voting-place,  but 
shall  exclude  it  from  their  returns.  The  secretary  may  also  employ 
clerks  to  compile  the  returns  for  a  length  of  time  not  to  exceed  twenty 
days. 

The  foregoing  provisions  are  all  contained  in  a  statute  entitled  <^An 
act  to  i)rovide  for  the  mode  and  manner  of  conducting  elections,  making 
returns,  and  for  the  protection  and  purity  of  the  ballot-box.''  They  do 
not  make,  in  terms,  any  distinction  between  different  classes  of  officers 
or  purport  to  be  limited  in  their  application  to  State  officers  exclusively, 
and  they  are  the  only  provisions  for  forwarding  returns  to  the  secretary 
of  state  or  for  any  canvass  or  compilation  which  shall  ascertain  the  re- 
sult.   But  section  23  provides  that — 

As  soon  as  possible  after  the  expiration  of  the  time  of  taking  the  returns  of  the  election 
for  Representatives  in  Con^i^resSf  a  certificate  of  the  returns  of  the  election  for  such  Repre- 
sentatives shall  be  entered  on  record  by  the  secretary  of  state,  and  signed  bj  the  governor, 
and  a  copy  thereof,  subscribed  by  said  officers,  shall  be  delivered  to  the  person  so  elected, 
and  another  copy  transmitted  to  the  House  of  Representatives  of  the  Congress  of  the  United 
States. 

The  opponents  of  Mr.  Clarke  claim  that  this  section  requires  copies  of 
the  original  returns  made  by  the  local  judges  and  registrar  from  their 
various  polling-places,  to  be  sent  to  the  House  and  to  the  person  elected, 
and  that  the  provisions  of  sections  33  and  34  requiring  a  canvass  and 
advertisement  of  the  result  by  the  three  highest  officers  of  State,  have 
no  application  to  members  of  Congress.  On  the  other  hand,  Mr.  Clarke 
claims  that  the  provisions  of  those  sections  are  applicable  to  members 
of  Congress,  that  the  certificate  required  by  section  23  to  be  entered  on 
record  by  the  secretary  of  state,  a  copy  of  which  is  to  be  delivered  to 
the  member  elected  and  forwarded  to  the  Clerk  of  the  House,  is  the  cer- 
tificate of  the  results  of  the  election  after  the  returns  are  tabulated  and 
canvassed  by  the  returning  officers,  and  that  the  certificate  he  produces 
is  such  advertisement,  and  the  regular  and  authentic  evidence  both  of 
their  action  and  his  election. 

And  we  are  clearly  of  opinion  that  he  is  right;  for  these  reasons: 

1.  It  is  highly  improbable  that  the  statute  of  Texas,  which  provides 
so  carefully  for  a  scrutiny  of  the  proceedings  in  the  case  of  all  local 
officers,  should  have  made  no  provision  for  the  case  of  members  of  Con- 
gress. 

2.  It  is  not  to  be  believed  that  it  was  the  purpose  of  the  legislature  to 
require  a  mass  of  local  returns  to  be  transmitted  to  the  Clerk  of  this 
House,  as  the  only  evidence  of  the  election  of  their  members,  leaving 
him  to  foot  them  up  and  to  determine  all  questions  which  might  arise 
of  their  regularity  and  legal  effect  in  making  up  the  roll  of  members. 

3.  Section  23  clearly  shows  that  the  certificate  is  a  certificate  of  the 
result,  as  ascertained  by  tlie  returning  officers,  the  same  which  is  spoken 
of  at  the  close  of  section  35,  as  '* their  returns."  It  is  to  be  given  "as 
soon  as  possible  after  the  expiration,  of  the  time  of  making  the  returns 
of  the  election  for  Eepresentatives  in  Congress."  The  only  time  limited 
is  in  sections  34  and  35,  which  require  the  returns  to  be  opened  on  the 
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sixteenth  day  after  the  close  of  the  election,  and  allow  the  secretary  to 
employ  clerks  for  thirty  days  thereafter  in  compiling  returns. 

4.  The  returns  of  votes  for  members  of  Congress  and  other  officers 
are  all  to  be  sent  to  the  secretary  of  state  by  the  local  jadges  in  the 
same  envelope,  and  unless  sections  34  and  35  apply  to  them  there  is  no 
provision  of  law  for  opening,  counting,  compiling,  or  preserving  them 
by  anybody. 

5.  Section  26  expressly  provides  that  the  provisions  of  this  act  (mak- 
ing no  exceptions),  shall  apply  to  all  officers  whose  election  is  not  other- 
wise provided  for. 

It  was  then,  in  our  judgment,  the  duty  of  the  secretary  to  open  the  re- 
turns of  the  local  officers,  to  make  a  table  of  the  returns,  and  put  the 
originals  back  again  in  the  envelopes.  This  is  to  be  done  in  the  presence 
of  the  governor  and  attorney-general.  A  certiticate  of  the  returns  is 
then  to  be  entered,  by  the  secretary,  on  record,  signed  by  the  governor, 
and  a  copy,  signed  by  both  secretary  and  governor,  to  be  delivered  "  to 
the  person  so  elected.''  The  attorney-general  is  required  to  be  present 
at  the  opening,  but  not  to  sign  the  returns.  The  document  produced 
by  Mr.  Clarke,  and  referred  by  the  House  to  the  committee,  is  precisely 
such  a  document.  It  is  signed  by  the  governor  and  secretary,  declares 
Mr.  Clarke  to  be  duly  elected,  states  that  it  is  a  document  on  record  in 
the  secretary's  office,  and  contains  the  tabulated  statement  of  returns 
required  by  law.  It  is  true  it  does  not  state  that  the  attorney-general 
was  present  when  the  local  returns  were  opened,  and  it  is  not  required 
to  state  this  by  the  law.  The  certificate  of  the  returns  is  all  that  iH  to  go 
on  the  record.  It  is  true  also  that  it  shows  that  some  local  returns  are 
rejected;  but  these  areall  rejected  for  reasons  which,  by  the  express  pro- 
visions of  law,  it  was  made  the  duty  of  these  officers  to  weigh  and  act 
upon,  except  in  the  case  of  Brazos  County,  which  does  not  aifect  the  re- 
sult. It  is  true  also  that  it  does  not  appear  that,  in  investigating  the 
allegations  of  violence  and  intimidation,  the  State  officers  proceeded  in 
the  mode  pointed  out  by  the  law ;  but  it  does  not  appear  that  they  did 
not.  It  is  not  necessary  that  they  should  record  or  certify  how  they 
proceeded.  The  maxim  omnia  rite  acta  esse  presumuntur  is  clearly  appli- 
cable in  a  case  of  this  sort.  Few,  if  any,  of  the  credentials  of  the 
members  of  the  House  show  how  the  officers  who  certified  them  pro- 
ceeded under  the  State  laws  in  ascertaining  the  fact  which  he  declares. 
It  is  enough  for  sl  prima  facie  case  if  the  certificate  came  from  the  proper 
officer  of  the  State,  and  clearly  shows  that  the  person  claiming  under  it 
has  been  adjudged  to  be  duly  elected  by  the  official  or  board  on  whom 
the  law  of  the  State  has  imposed  the  duty  of  ascertaining  and  declar- 
ing the  result. 

We  therefore  recommend  the  adoption  of  the  following  resolution : 
Resolved^  That  W.  T.  Clarke  has  the  prima  facie  right  to  a  seat  as 
Representative  from  the  third  congressional  district  of  the  State  of 
Texas,  and  is  entitled  to  take  the  oath  of  office  as  a  member  of  this 
House,  without  prejudice  to  the  right  of  any  person  claiming  to  have 
been  elected  thereto  to  contest  his  right  to  said  seat  upon  the  merits. 

GEO.  F.  HOAR, 
For  the  Committee, 


A. 

Governor's  Office, 

Austin,  November  15,  1671. 

This  is  to  certify  that,  on  comparison  of  the  returns  of  votes  cast  at  an  election  held  in 
the  third  Con^pressional  district  of  the  State  of  Texas,  on  the  3d,  4th,  5th,  and  6th  of  Octo- 
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ber,  A.  D.  187  J,  provided  for  by  joint  resolution  of  the  leg^latare  of  said  State  of  Texas, 
approved  May  2,  187 1, 1  find  that  the  Hon.  W.  T.  Clarke  was  daly  elected  to  represent 
the  said  Congressional  district  of  the  State  of  Texas  in  the  Congress  of  the  United  States 
for  the  term  commencing  on  the  4th  day  of  March,  A.  D.  1871,  and  ending  on  March  3, 
1873. 

In  giving  this  certificate  I  wish  to  call  attention  to  the  attached  certified  statement  of  the 
vote  cast  in  the  third  district  as  returned,  with  grounds  for  rejecting  certain  returns.  This  is 
explanatory  of  my  reasons  for  giving  the  foregoing  certificate  of  election.  According  to  my 
opinion,  the  numerous  irregularities  and  instances  of  fraud  and  violence  daring  the  election 
in  the  third  district,  reported  and  proved  to  my  satisfaction,  would  rather  warrant  a  new 
election  than  the  giving  of  a  certificate  to  either  party.  I  have  felt  constrained  by  my  in- 
terpretation of  the  provisions  of  the  State  law  ou  ibe  subject  of  elections  to  reject  many  re- 
turns, and  would  have  thought  it  more  just  to  regard  the  election  as  a  nullity  ;  yet  the  act 
of  Congress  of  Mav  31,  1870,  section  2*2,  seems  to  require  that  I  should  give  a  certificate  of 
election  to  one  of  toe  candidates. 

In  testimony  whereof  I  have  caused  the  great  seal  of  the  State  to  be  affixed,  at  the  city 
of  Austin,  the  date  herein  first  above  written. 


[seal.] 


By  the  governor : 


EDWARD  J.  DAVIS, 

Governor, 


J.  E.  OLDRIGHT, 

Acting  Secretary  of  State. 


Statement  of  the  number  of  votes  cast  in  the  third  district  for  candidates  for  Congress  at  an 
election  held  therein  on  the  3<f,  4tA,  bth^  and  Gth  October^  187). 
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Remarks. 

Aostin 

1,322 

77 

850 

1,050 

478 

960 

1,207 

780 

304 
1,698 
2,033 

455 

598 

28 

161 
304 

1,162 
299 
543 
981 

1,144 
848 
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1,348 
457 
386 

1,233 
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829 

931 

345 

1,147 

1,693 
1,293 
1,621 

649 
1,027 
1,153 

429 

151 

1,520 

976 

596 

1.000 

1,373 

720 

Bof  que ............. 

Rejected.    No  official  returns  were  received. 

Brazoria  ........... 

BrazoB . .1.,., ...... 

Rejected.  The  tickets  were  marked  with  numbers,  contrary 
to  provisions  of  section  19,  chapter  78,  general  laws,  fall  ses- 
sion, I2th  legislature,  1870.  thereby  operating  as  a  scrutiny 
upon  the  votes  and  a  restraint  upon  the  freedom  of  voters. 
Further,  that  49  persons  of  foreign  birth  had  been  per- 
mitted  to  register  and  vote  without  legal  proof  of  natorabz- 
ation. 

Burleson  ........... 

Falls 

Fort  Bend 

Freestone 

Rejected.  Acts  of  violence  and  intimidation  and  armed  dis- 
turbance have  been  shown  to  have  materiallv  interfered 
with  the  purity  and  freedom  of  th<9  election,  thereby  pre- 
venting such  a  number  of  the  qualified  electors  therein 
from  voting  as  would  have  changed  the  result  of  the  elec- 
tion in  that  county  if  they  had  been  permitted  f^ely  to 
vote.  Further,  that  among  those  who  voted  at  that  election 
163  persons  had  been  permitted  to  register  by  proxy,  con- 
trary to  law. 

Galveston 

Grimes 

Harris 

Six  hundred  and  twenty-one  voters  reported  as  having  been 
deterred  ftrom  voting  for  W.  T.  Clarke,  as  desired  by  them, 
not  counted,  because,  though  those  names  appear  on  regis- 
tration list,  and  though  it  is  likely  that  some  or  all  of  them 
desired  to  vote  as  alleged,  it  is  considered  that  under  the  act 
of  Congress  the  application  must  come  from  the  voters 
themselves,  and  this  they  have  not  made. 

Hill 

Leon ............... 

Liimestone ......... 

Rejected.  Reasons  same  as  for  Freei^tone,  except  as  regards 
the  lft3  voters. 

Madison 

Matagorda  ......... 

McTjAnnnn 

Milam 

Montgomery 

Navarro 

Robertson .......... 

Walker 
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Statement  of  the  number  of  votes  cast  in  the  third  district,  ^c. — Continued. 
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3.535 
525 
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85 
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The  votoi  received  at  the  "  white  man's  "  place  of  voting— 
at  what  was  called  "  the  white   man's  ballot-boxes  "—are 
rejected,   because  two  voting-plitces  are  not   allowed  by 
Ihw,  and  becautte  that  box  was  not  predded  over  by  even 
one  lawftil  officer.    Also  bccaase  458  aliens  were  registered 
on  declaration  of  intention  to  become  ciUzens,  made  by 
them  in  vacation,  before  a  clerk,  and  not  in  term-time, 
before  a  competent  coart,  of  whom  all  or  nearlv  all  voted 
at  what  was  called  "  the  white  man's  box,"  and  for  other 
sufficient  causes.    The  vote  cast  at  the  lawful  box  is  alone 
counted. 

Total 

18,407 

17,082 

409 

Department  op  State, 
Austin,  November  14, 


1871. 


I,  J.  £.  Oldri^ht,  actin?  secretary  of  state  for  the  State  of  Texas,  hereby  certify  that  the 
for^oin^  is  a  true  copy  taken  from  the  records  of  this  office. 
Witness  my  hand  and  official  seal  at  office  in  the  city  of  Austin  the  date  above  written. 
[L.  s.]  J.  E.  OLD  RIGHT, 

Acting  Secretary  of  State, 


B. 

Section  21.  That  in  any  county,  city,  town,  road,  (»r  precinct  in  which,  durine  the  time 
of  election,  there  shall  be  any  riot,  tumult,  ac\^  of  violence,  intimidation,  armed  disturb- 
ance, bribery,  or  corrupt  influences  at  any  place  at  or  near  any  poll  or  voting-place,  which 
riot,  tumult,  acts  of  violence,  intimidation,  and  disturbance,  bribery,  or  corrupt  influences 
shall  prevent  or  tend  to  prevent  a  fair,  free,  peaceable,  and  full  vote  of  all  the  qualifie<l  electors 
of  said  county,  city,  town,  road,  or  precinct,  it  shall  be  the  duty  of  the  judges  of  election,  if 
such  riot,  tumult,  acts  of  violence,  intimidatiou,  armed  disturbance,  bribery,  or  corrupt  in- 
fluences occur  on  the  days  of  election,  to  make,  in  duplicate  and  under  oath,  a  clear  and  full 
statement  of  all  the  facts  relating  thereto,  and  of  the  eflect  produced  by  such  riot,  tumult, 
acts  of  violence,  intimidation,  armed  disturbance,  bribery,  or  corrupt  influences,  in  prevent- 
ing a  fair,  free,  peaceable,  and  full  election,  and  of  the  number  of  qualifled  electors  deterred 
from  voting  by  such  riot,  tumult,  acts  of  violence,  intimidation,  armed  disturbance,  bribery, 
or  corrupt  influences,  which  statement  shall  also  be  corroborated,  under  oath,  by  three  re- 
spectable citizens,  qualified  electors,  of  the  county.  When  such  statement  is  made  by  a 
registrar,  he  shall  fx)rward  one  copy  thereof,  immediately  after  the  close  of  (he  election,  to 
the  governor,  and  shall  deposit  the  other  with  the  clerk  of  the  district  court. 

Section  23.  That  as  soon  as  possible  after  the  expiration  of  the  time  of  making  the 
returns  of  the  election  for  Hepresentatives  in  Congress,  a  certificate  of  the  returns  of  the 
election  for  such  Representatives  shall  be  entered  on  record  by  the  secretary  of  state  and 
signed  by  the  governor,  and  a  copy  thereof,  subscribed  by  said  officers,  shall  ha  delivered 
to  the  person  so  elected,  and  anotner  copy  transmitted  to  the  House  of  Representatives  of 
the  Congress  of  the  United  States,  directed  to  the  Clerk  thereof. 

Section  24.  That  in  case  of  vacancy,  by  death  or  otherwise,  in  the  said  office  of  Repre- 
sentative in  Congress,  between  the  general  elections,  it  shall  be  the  duty  of  the  governor,  by 
proclamation,  to  cause  an  election  to  be  held,  according  to  law,  to  fill  the  vacancy. 

Section  26.  That  the  provisions  of  this  act,  except  as  to  the  time  of  hulding  elections, 
shall  apply  to  the  election  of  all  officers  whose  election  is  not  otherwise  provided  for. 

Section  33.  That  immediately  upon  the  close  of  the  polls,  on  the  last  day  of  election,  the 
judges  of  election,  at  each  poll  or  voting-place,  shall  proceed  to  count  the  ballots  in  the 
presence  of  the  register  and  two  citizens  of  the  county,  and  make  a  list  of  all  the  names  of 
the  persons  and  officers  voted  for,  the  number  of  votes  for  each  person,  the  number  of  ballots 
in  the  box,  and  the  number  of  ballots  rejected,  and  the  reasons  therefor.  Said  statement 
shall  be  made  in  triplicate,  and  each  copy  thereof  shall  be  signed  and  sworn  to  by  the  judgea 
of  election  and  by  the  registrar.  The  registrar  or  board  of  election  shall  inclose  in  an  envelope 
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of  strong  paper  or  cloth,  securely  sealed,  one  copy  of  such  statement  from  each  poll,  and  one 
copy  of  the  list  of  persons  voting  at  each  poll,  and  one  copy  of  any  statements  as  to  violence 
or  disturbance,  bribery  or  corruption,  or  other  offenses  specified  in  section  twenty ^nine  of  this 
act,  if  any  tberel  be,  together  with  all  memoranda  and  tally-lists  used  in  making  the  count, 
and  statement  of  the  vote,  and  shall  send  such  package  by  mail,  properly  and  plainly  ad- 
dressed to  the  secretary  of  state.  The  registrar  or  board  of  election  shall  send  a  second  copy 
of  said  statement  to  the  governor  of  the  State  by  the  next  most  safe  and  speedy  mode  of 
conveyance,  and  shall  retain  the  third  copy  iu  his  own  possession. 

Section  34.  The  secretanr  of  state  shall  make  a  table  containing  an  alphabetical  list  of 
the  counties,  with  columns  for  the  names  of  candidates  and  the  number  of  votes  ;  and  on 
the  sixteenth  day  after  the  close  of  the  election  shall,  in  the  presence  of  the  governor  and 
attornepr-general,  proceed  to  open  the  returns  and  enter  on  the  table  the  number  of  votes 
given  ior  the  candidates,  respectively,  and  then  place  the  returns  back  in  the  envelope,  seal 
it,  indorse  it,  and  carefully  file  it  away  in  his  omce.  A  copy  of  the  tabular  returns  made 
out  by  the  secretary  of  state  shall  be  printed  in  the  official  State  journal.  The  governor  shall, 
within  thirty  days  thereafter,  issue  commissions  to  all  officers  thus  declared  elected,  who  are 
required  by  law  to  be  commissioned. 

Section  :^.  That  in  compiling  the  returns  the  returning  officers  shall  compile  first  the 
statements  from  all  polls  or  voting>places  at  which  there  shall  have  been  a  fair^  free,  and 
peaceable  registration  and  election.  Whenever,  from  any  poll  or  voting-place,  there  shall 
be  received  the  statement  of  any  registrar  or  judge  of  election,  in  form  as  required  in  this 
act,  on  affidavit  of  three  or  more  citizens,  of  any  riot,  tumult,  acts  of  violence,  intimidation, 
armed  disturbance,  bribery,  or  corrupt  influences,  which  prevented,  or  tended  to  prevent,  a 
fair,  free,  peaceable,  and  full  vote  of  all  qualified  electors  entitled  to  vote  at  such  poll  or 
voting-place,  such  returning  officers  shall  not  canvass,  count,  or  compile  the  statement  of 
votes  from  such  poll  or  voting-place,  until  the  statements  from  all  other  polls  or  voting- 
places  shall  have  been  canvassed  and  compiled.  The  returning  officers  shall  then  proceed 
to  investigate  the  statements  of  riot,  tumult,  acts  of  violence,  intimidation,  armed  disturb- 
ance, bribery,  or  corrupt  influences  at  any  such  poll  or  voting-place ;  and  if  from  the  evi- 
dencH  ot  such  statements  they  shall  be  conviucea  that  such  riot,  tumult,  acts  of  violence, 
intimidation,  armed  disturbance,  bribery,  or  corrupt  influences  did  not  materially  interfere 
with  the  purity  and  freedom  of  the  election  at  such  poll  or  voting-place,  or  did  not  prevent  a 
«uffic'ient  number  of  the  qualified  electors  thereat  from  voting,  so  as  materially  to  change  the 
result  of  ttie  election,  then,  and  not  otherwise,  said  returning  officers  shall  canvass  and 
compile  the  votes  of  such  poll  and  voting-place  with  those  previously  canvassed  and  com- 
piled ;  but  if  said  returning  officers  shall  not  be  fully  satisfied  thereof,  it  shall  be  their  duty 
to  examine  further  testimony  in  regard  thereto,  and  to  this  end  they  shall  have  power  to  sena 
for  persons  and  papers. 

It,  after  such  ex  amination,  the  returning  officers  shall  be  convinced  that  said  riot,  tumult, 
acts  of  violence,  intimidation,  armed  disturbance,  bribery,  or  corrupt  influences,  did  mate- 
rially interfere  with  the  purity  and  freedom  of  the  election  at  such  poll  or  voting-place,  or 
did  prevent  a  sufficient  number  of  the  qualified  electors  thereat  from  voting,  so  as  to  mate- 
rially change  the  result  of  the  election,  then  the  said  leturning  officers  shall  not  canvass  or 
compile  the  statement  of  the  votes  at  such  poll  or  voting- place,  but  shall  exclude  it  from 
their  returns.  The  secretary  of  state  may  employ  such  clerks  as  may  be  necessary  to  com- 
pile returns,  for  a  length  of  time  not  to  exceed  thirty  days,  who  shall  be  paid  five  dollars  per 
day.  The  comptroller  shall  issue  his  warrant  upon  the  treasury  for  the  payment  of  such 
clerk-hire. 


MINORITY  REPORT. 

Mr.  Rice  submitted  the  following  miDority  report: 

The  QDdersigQed,  members  of  the  C'ommittee  of  Elections,  to  whom 
was  referred  a  certain  document  claimed  by  W.  T.  Clarke  to  be  a  valid 
certificate  of  his  election  as  a  member  of  the  Forty-second  Congress 
from  the  State  of  Texas,  ior  the  third  Congressional  district  iu  said  State, 
respectfully  submit — 

That  the  committee  have  examined  and  considered  the  document  so 
referred  to  them,  and  that  we  are  unable  to  agree  with  the  majority  of 
the  committee. 

We  find  that  said  document  embraces  a  certificate  that  W.  T.  Clarke 
was  duly  elected  to  represent  the  third  Congressional  district  of  the 
States  of  Texas  in  the  Congress  of  the  United  States  for  the  term  com- 
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menciug  on  the  4th  day  of  March,  A.  D.  1871,  and  eDding  on  the  3d  day 
of  March,  1873,  at  an  election  held  in  said  district  on  the  3d,  4th,  5th,  and 
6th  days  of  October,  1871. 

That  said  election  was  provided  for  by  a  joint  resolution  of  the  legis- 
lature of  the  State  of  Texas,  which  resolution  was  approved  the  2d  day 
of  May,  1871;  that  said  certificate  is  signed  by  the  governor  and  secre- 
tary of  the  State  of  Texas;  and  that  upon  inspection  it  also  ap])ears  that 
the  same  contains  qualifications  and  recitals  that  go  very  far  to  lessen 
its  character,  if  not  to  destroy  its  validity  altogether  as  prima  facie  evi- 
dence of  title  to  a  seat  in  this  House  by  W.  T.  Clarke. 

The  conclusion  reached  by  Governor  Davis,  as  appears  from  the  clos- 
ing lines  of  the  certificate  in  question,  was  not  owing  so  much  to  the 
fact  that  he  believed  Mr.  Clarke,  or  any  other  candidate,  to  have  been 
duly  and  legally  elected,  as  to  the  fact  that  he  was  impressed  with  the 
belief  that  he  was  compelled  by  the  22d  section  of  the  act  of  Congress 
of  May  3, 1870,  to  give  a  certificate  of  election  to  one  of  the  candidates. 

This  certificate  also  refers  to  (and  we  hold  adopts  as  a  part  thereof)  a 
certified  statement  of  the  vote  cast  in  the  third  district  of  the  State  of 
Texas  for  Kepresentative  in  the  Forty-secoud  Conerress  for  said  district. 
A  copy  of  said  certificate  of  election,  certified  statement  of  the  votes  re- 
turned, and  ''  remarks"  showing  the  rejection  of  votes  returned,  and  the 
reasons  or  grounds  of  rejection,  is  herewith  submitted  as  a  part  of  this 
report. 

It  appears  by  the  vote  returned,  as  shown  by  the  certified  statement 
referred  to  and  verified  by  the  governor,  that  if  the  whole  number  of 
votes  polled  for  W.  T.  Clarke  were  counted  for  hinij  and  the  whole  num- 
ber polled  for  D.  C.  Giddings  were  counted  for  himy  the  majority  for  Mr* 
Giddings  would  be  730  votes. 

Mr.  Giddings  insist  that  the  evidence  furnished  by  the  documents  or 
certificates  referred  to  the  committee  shows  that  he  was  in  fact  dulj^ 
electedj  and  that  he  is  entitled  to  take  his  seat  as  a  member  of  this  House 
for  the  third  district  of  the  State  of  Texas.  If  the  votes  ave  to  be 
counted  for  the  respeotive  candidates  as  they  were  returned  to  the  sec- 
retary of  state  by  the  boards  of  election  or  registrars,  then  Mr.  Giddings 
is  clearly  entitled  to  the  seat  for  said  <iistrict.  But  if,  on  the  contrary, 
the  governor  of  the  State  of  Texas,  after  the  votes  for  member  of  Con- 
gress for  said  district  were  returned  to  him,  had  lawful  power  and  au- 
thority to  nject  all  the  votes  which  he  states  he  did  reject,  then  Mr. 
Clarke  is  entitled  to  be  admitted  to  his  seat,  if  there  was  in  fact  a  law- 
ful and  valid  election  held  in  said  third  district  of  the  State  of  Texas  at 
the  time  stated  in  said  certificate. 

This  brings  us  to  the  question,  What  is  the  legal  effect  of  a  certificate 
stating  that  the  party  to  whom  it  is  given  was  duly  elected  to  an  office, 
where  th<*  certificate  recites  or  adopts  by  reference  a  state  of  facts  which 
shows  that  the  holder  was  not  elected  Y  Clearly  the  facts  must  statidj 
and  the  conclusions  which  the  facts  contradict  mmt  fall.  If  the  facts 
show,  as  we  think  they  do,  that  Mr.  Giddings  was  elected,  the  state- 
ment that  Mr.  Clarke  was  duly  elected  cannot  be  accepted.  The  ques- 
tion arises  as  to  the  extent  of  the  authority  and  power  of  the  governor 
to  reject  the  returns  of  the  election  as  made  to  him  or  the  secretary  of 
state.  This  is  to  be  ascertained  by  an  examination  of  the  election  law 
of  the  State  of  Texas.  Upon  a  careful  examination  of  the  same  we  fail 
to  find,  according  to  our  views  of  correct  interpretation,  any  such  power. 

It  further  appears  that  the  whole  vote  of  the  county  of  Bosque  was 
rejected  for  the  reason, as  it  is  said,  that  no  ''official  returns  were  re- 
ceived.''   The  vote  in  this  county  stood  77  for  W.  T.  Clarke  and  457  for 
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D.  C.  Giddiugs.  While  we  are  anable  to  accoant  for  the  fact  that  the 
vote  of  the  county  of  Bosqae  appears  in  an  official  tabular  statement  of 
the  votes  by  counties  in  the  third  Congressional  district,  if  there  were 
no  official  returns  from  that  connty,  still  we  are  of  the  opinion  that  as  a 
matter  ol  law  that  the  reason  given  for  the  rejection  of  this  vote  is  in- 
sufficient. 

It  also  appears  that  the  whole  vote  of  the  connty  of  Brazos  was  re- 
jected. The  vote  in  Brazos  County  stood  for  W.  T.  Clarke,  1,050 ;  for 
D.  C.  Oiddings,  1,223.  The  grounds  for  the  rejection  of  this  vote  are 
that  the  tickets  were  ^'marked  with  numbers,"  in  violation  of  the  law 
of  Texas,  except  as  to  some  49  persons  of  foreign  birth  who  were  i)er- 
mitted  to  vote  without  proof  of  naturalization. 

In  the  counties  of  Limestone  and  Freestone  the  whole  vote  is  rejected 
upon  the  grounds  of  violence,  intimidation,  and  armed  disturbanC'C,  to 
the  extent  of  materially  interfering  with  and  affecting  the  result  of  the 
election,  and  the  additional  reason  that,  in  the  county  of  Freestone,  163 
persons  who  voted  had  been  permitted  to  register  by  proxy,  contrary  to 
law.  In  the  county  of  Freestone  Mr.  Clarke  received  780  votes,  Mr.  Gid- 
dings,  1,147.  In  Limestone  Mr.  Clarke  received  28  votos,  Mr.  Giddings 
1,153  votes. 

In  the  county  of  Washington  the  votes  received  at  what  was  called 
the  '^  white  man's  ballot-box  "  were  rejected  for  the  reason  as  stated  in 
said  statement,  under  the  head  of  *' remarks,"  that  two  voting-places 
aro  not  allowed  by  law,  and  because  that  box  was  not  presided  over  by 
even  one  lawful  officer.  Also,  because  458  aliens  were  registered  on 
declaration  of  intention  to  become  citizens,  made  by  them  in  vacation, 
belore  a  clerk,  and  not  in  term-time,  before  a  competent  court,  &c.  So 
that,  of  the  votes  counted  and  embraced  in  the  tabulated  statement, 
there  appear  2,535  votes  for  W.  T.  Clarke,  and  110  votes  for  D.  C.  Gid- 
dings. The  number  of  votes  rejected,  as  returned  from  the  county  of 
Washington,  is  not  stated.  Omitting  from  the  computation  all  the  votes 
marked  rejected,  it  will  appear  that  Mr.  Clarke  received  18,407,  and  that 
Mr.  Giddings  received  17,082,  leaving  a  majority  for  Mr.  Clarke  of  1,326 
votes. 

It  is  the  opinion  of  the  minority  of  the  committee  that,  if  the  gov- 
ernor of  the  State  of  Texas  had  lawful  authority  to  supervise  the  election 
returns  for  member  of  Congress  made  to  him  and  the  secretary  of  state 
by  the  several  election  boards  or  registrars  in  the  counties  composing 
the  third  Congressional  district  of  the  State  of  Texas,  and  in  his  discre- 
tion to  reject  votes  so  returned,  then,  from  the  evidence  before  the  com- 
mittee, Mr.  Clarke  is,  prima  facie,  entitled  to  a  seat  in  this  Bouse.  But 
the  minority  of  the  committee  are  clearly  of  the  opinion  that  neither  the 
governor  nor  any  other  State  officer,  nor  any  number  of  them  acting  in 
conjunction,  possess  any  such  power  or  authority  under  the  law  of  Texas 
concerning  election  of  members  of  Congress.  This  view,  we  submit,  is 
supported  by  the  language  of  the  twenty-third  section  of  chapter  78  of 
the  statute  laws  of  Texas,  in  relation  to  elections,  which  is  as  follows: 

That  as  soon  as  possible  after  the  expiration  of  the  time  of  making  the  returns  of  the  elec- 
tion for  Kepresentatives  in  Congress,  a  certificate  of  the  returns  of  the  election  for  such 
Representatives  shall  be  entered  on  record  by  the  secretary  of  state  and  signed  by  the  gov- 
ernor, and  a  copy  thereof,  subscribed  by  said  officers,  shall  be  delivered  to  the  person  so 
elected,  and  another  copy  transmitted  to  the  House  of  Representatives  of  the  Congress  of  the 
United  States,  directed  to  the  Clerk  thereof. 

This  section,  it  is  believed,  comprises  the  whole  law  of  the  State  of 
Texas  relating  to  the  duties  and  powers  of  -the  governor  and  secretary 
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of  state  in  regard  to  election  returns  for  Representatives  in  Congress 
made  by  tbe  proper  election  boards  or  registrars.  When  the  secretary 
of  state  makes  a  certificate  of  the  retarns  of  the  election  for  Represent- 
atives in  Congress  and  enters  the  same  upon  record,  signed  bj  the  gov- 
ernor, and  a  copy  of  this  record  is  made  and  signed  by  the  governor 
and  secretary  of  state,  and  the  same  is  delivered  to  the  party  elected  as 
shown  by  snch  returns,  and  a  like  copy  is  sent  to  the  Clerk  of  the  House 
of  Representatives,  the  whole  power  of  the  governor  over  the  subject  is 
exhausted,  and  any  act  done  or  attempted,  with  a  design  to  change  the 
result  of  the  election,  as  shown  by  such  returns,  is  unwarranted,  illegal, 
and  absolutely  null  and  void.  Separating,  then,  the  illegal  acts  of  the 
governor  from  the  act«  required  to  be  done  by  the  twenty-third  section 
of  the  election  law  of  Texas  by  the  governor  and  secretary  of  state,  we 
have  left  a  certified  statement  from  the  record  of  the  office  of  the  secre- 
tary of  state,  signed  by  the  secretary  and  verified  by  the  governor  of 
the  State  of  Texas,  of  the  returns  made  by  the  election  boards  in  the 
several  counties  of  the  third  district  of  Texas,  omitting  those  r^eeted, 
because  they  were  unofficial,  to  show  that  D.  C.  Giddings  was  elected 
by  a  large  majority  of  votes. 

Such  a  return  is  all  that  the  twenty- third  section  requires  or  permits, 
and  it  cannot  be  invalidated  by  statements  that  have  no  legal  effect,  or 
the  statement  that  Mr.  Clarke  was  duly  elected  in  the  face  of  authenti- 
cated facts. 

The  minority  are  not  unmindful  of  the  fact  that  Mr.  Clarke  insists 
that  sections  34  and  35  of  the  law  of  Texas,  hereinbefore  mentioned, 
justify,  at  least  prima  fade,  the  act  of  the  governor  in  rejecting  the 
returns  of  the  election  from  the  several  counties  and  polling-places 
marked  ^^ rejected"  in  the  tabular  statement  herewith  submitted;  but 
we  are  led  to  the  conclusion,  from  an  examination  of  the  context  of  the 
act  and  a  comparison  of  its  various  sections,  that  sections  34  and  35 
apply  in  their  general  provisions  to  the  returns  of  elections  for  officers 
of  the  State  of  Texas  only,  and  not  to  members  of  the  House  of  Repre- 
sentatives of  the  United  States.  Under  said  sections  no  certificate  of 
election  is  required  to  be  given  to  any  one,  but  a  copy  of  a  tabulated 
statement  of  the  returns  is  required  to  be  printed  in  the  official  State 
journal.  Rejected  returns  are  not  to  be  canvassed  or  compiled,  but  are 
to  be  excluded  from  the  returns. 

These  provisions  are  altogether  unlike  the  provisions  of  the  twenty- 
third  section  of  said  act  in  relation  to  election  returns  for  Representa- 
tives in  the  Congress  of  the  United  States.  But  if  it  were  held  that 
sections  34  and  35  apply  to  the  returns  of  election  for  members  of  Con- 
gress, yet  the  governor  has  no  power  under  them  to  make  snch  inquiry 
unless  the  judges  of  election  have  furnished  with  their  returns  the  affi- 
davits of  fraud,  violence,  &c.,  required  by  the  twenty-first  section.  Those 
are  an  essential  condition  precedent  to  his  assumption  of  jurisdiction  to 
inquire  into  and  reject  returns  for  any  such  alleged  cause.  Moreover, 
it  was  admitted  by  both  parties  before  the  committee  that  no  such  affi- 
davits had  in  fact  been  furnished  or  made  by  the  judges.  To  the  extent 
that  votes  were  rejected  by  the  governor  of  Texas  on  account  of  objec- 
tions to  individual  voters,  for  the  reason  that  they  did  not,  in  his  opin- 
ion, possess  the  necessary  qualifications  to  entitle  them  to  vote,  is  an 
act,  in  the  opinion  of  the  minority,  without  even  the  color  of  law.  This 
is  a  judicial  act  that  can  only  be  properly  performed  by  the  judges  of 
the  election,  and  then  only  in  the  presence  of  the  party  offering  to  vote, 
with  full  opportunity  to  be  heard  whenever  his  qualifications  are  called 
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in  question,  subject  io  case  of  contest  upon  the  merits  to  be  reviewed 
only  by  this  House. 

We  feel  that  it  is  of  the  utmost  importance  that  the  confidence  of  the 
country  in  our  republican  institutions  should  be  maintained,  by  giving 
effect  to  the  choice  of  the  people  in  the  election  of  their  Representatives, 
and  that  such  choice,  where  it  was  made  known,  should  not  be  defeated 
by  illegal  acts  done  under  color  of  official  authority. 

For  the  reasons  herein  set  forth,  the  undersigned,  members  of  the 
Committee  on  Elections,  are  of  the  opinion  that  the  evidence,  consisting 
of  the  certificates  with  the  statement  of  the  votes  attached  thereto  and 
duly  authenticated,  which  were  referred  to  the  committee,  show  prima 
facie  that  D.  0.  Giddings  is  entitled  to  a  seat  as  a  Representative  in 
Congress  from  the  third  district  in  the  State  of  Texas. 

We  therefore  recommend  the  adoption  of  the  following  resolution  : 

Resolved^  That  D.  C.  Giddings  be  admitted  to  a  seat  in  this  House  as 
a  Representative  from  the  third  Congressional  district  of  the  State  of 
Texas,  and  that  he  be  now  qualified  as  such,  without  prejudice  to  the 
right  of  any  other  person  to  contest  the  same. 

E.  Y.  RICE. 

W.  B.  ARTHUR. 

WM.  M.  MERRICK. 


GovERNOR*s  Officb,  Austin,  November  15, 1871. 

This  is  to  certify  that,  on  comparison  of  the  returns  of  rotes  cast  at  an  election  held  in  the 
third  Congressional  district  of  tne  State  of  Texas,  on  the  3d,  4th,  5th,  and  6th  of  October, 
A.  D.  1871,  provided  for  by  a  joint  resolution  of  the  leg^islatnre  of  said  State  of  Texas,  ap- 
proved May  2,  187J,  I  find  that  the  Hon.  W.  T.  Clarke  was  duly  elected  to  represent  the 
said  Congressional  district  of  the  State  of  Texas  in  the  Congress  of  the  United  States  for  the 
term  commencing  on  the  4th  day  of  March,  A.  D.  1871,  and  ending  on  March  3,  187.3. 

In  giving  this  certificate  I  wish  to  call  attention  to  the  attached  certified  statement  of  the 
vote  cast  in  the  third  district  as  returned,  with  gp^ounds  for  rejecting  certain  returns.  This 
is  explanatory  of  my  reasons  for  giving  the  foregoing  certificate  of  election.  According  to 
my  opinion  the  numerous  irregularities  and  instances  of  fraud  and  violence  during  the  elec- 
tion in  the  third  district,  reported  and  proved  to  my  satisfaction,  would  rather  warrant  a  new 
election  than  the  giving  of  a  certificate  to  either  party.  I  have  felt  constrained  by  my  interpre- 
tation of  the  provisions  of  the  State  law  on  the  subject  of  elections  to  reject  many  returns, 
and  would  have  thought  it  more  just  to  regard  the  election  as  a  nullity,  yet  the  act  of  Con- 
gress of  May  31,  1870,  section  22,  seems  to  require  that  I  should  give  a  certificate  of  election 
to  one  of  the  candidates. 

In  testimony  whereof  I  have  caused  the  great  seal  of  the  State  to  -be  affixed,  at  the  city 
of  Austin,  the  date  herein  first  above  written. 

[SEAL. J  EDWARD  J.  DAVIS, 

Governor, 

By  the  governor : 
J.  E.  Oldright. 

Acting  Secretary  of  State, 
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Statement  of  the  number  of  votes  oast  in  the  third  district  for  candidates  for  Conffress,  at  an 
election  held  therein  on  (he  3d,  4^,  bth,  and  6th  October^  1871. 


Counties. 

1 

• 

■ 

1 

OQ 

• 

Remarks. 

Aoftin 

1,322 

77 

850 

1,050 

478 

960 

1.207 

780 

304 
1,698 
2,033 

455 

598 
28 

161 
304 

1,162 
299 
543 
981 

1,144 
848 

2,535 

525 

1,348 
457 
386 

1,233 

829 

931 

345 

1,147 

1.693 
1,293 
1,621 

649 
1,027 
1,153 

429 

151 

1,520 

ms 

596 

1,000 

1,373 

720 

110 

85 

6 

...... 

329 

...... 

1 

.... .« 
'"13* 

18 
7 

Boiqos  ............. 

Rejected.    No  official  retarni  wen  receiTOd. 

Breiorlft  ........... 

Bnzot. ............ 

Rejected.    The  tickets  were  marked  with  nnmben,  rontrarr 
to  proTlsioQS  of  section  19,  chapter  78,  general  laws,  fall 
session,  12th  legislature,  1870,  thereby  operating  as  a  scm* 
tiny  upon  the  rotes  and  a  restraint  upon  the  fireedom  of 
voters.    Further,  that  49  persons  of  foreign  birth  had  been 
permitted  to  register  and  vote  without  leg^  proof  of  natur- 
alization. 

BnriciKm ........... 

PalU 

Port  Bend.......... 

FrMctoiie .......... 

Rejected.    Acts  of  violence  and  Intimidatton  and  armed  dis- 
turbance have  been  shown  to  have  materially  interfered 
with  the  purity  and  freedom  pf  the  election,  therebv  pre- 
venting  such  a  number  of  the  qualified  electors  therein 
from  voting  as  would  have  changed  the  result  of  the  elec- 
tion in  that  county  if  ttiey  had  been  permitted  Areely  to 
vote.    Further,  that  among  those  who  voted  at  that  elec- 
tion 163  persons  had  been  permitted  to  register  by  proxy, 
contrary  to  law. 

6ftlv«ttoo  .......... 

Crtaisi 

H«fru...«..  ..>«>>  .T 

Six  hundred  and  twenty-one  voters  reported  as  having  been 
deterred  finom  voting  for  W.  T.  Clarke,  asdeslrBd  by  them, 
not  counted,  because,  tbongb  those  names  appear  on  regis- 
tration  list,  and  though  it  is  likely  that  some  or  all  of  them 
desired  to  vote  as  alleged,  it  is  eonsldered  that  under  the  act 
of  Congress  the  application  must  come  ftom  the  voters  them- 
selves, and  this  they  have  not  made. 

LcoQ .............. . 

Uiomtoiio  ......r... 

Rejected.    Reasons  same  as  for  Freestone,  except  as  regards 
the  163  voters. 

IfadiiQa 

Ifaiaforda 

MeliSDJUui  ..••.•  ... 
MTttm 

Mootgomeiy  ....... 

RobOTtMoa. ......... 

Walker 

Wlmrton ........... 

The  votes  received  at  the  *'  white  man's**  place  of  voting- 
at  what  was  called  the  '*wbiU  man's  ballot-boxes  "—are 
r^ected,   because  two  voting- places  are  not  allowed  by 
law,  and  because  that  box  was  not  presided  over  bv  even 
one  lawful  officer.    Also,  because  498  aliens  were  regutered 
on  declaration  of  Intention  to  beoome  ciUaens,  made  by  them 
in  vacation,  befbre  a  clerk,  and  not  in  term'tlme,  befbre  a 
competent  oourt ;  of  whom  all,  or  nearly  all,  voted  at  what 
was  called  "  the  white  man's  box ;"  and  for  other  suf- 
ficient eattsea.    The  vote  cast  at  the  lawful  box  Is  alone 
counted. 

Total 

18,407 

17,082 

409 

DlPARTMBNT  OP  STATE,  i^Mfftfi,  /Vovem^er  14,  1671. 

I,  J.  E.  Oldiij^bt,  actinff  seeretary  of  state  for  the  State  of  Texas,  hereby  certify  that  the 
forpffoing  ia  a  true  copy  taken  from  the  records  of  this  oiBoe. 
Witness  mj  hand  and  official  seal,  at  office  in  the  city  of  Austin,  the  date  above  written. 

J.  E.  OLDRIGHT. 
Acting  Secretary  of  State. 

2EC 
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BOLES  VS.  EDWARDS.— THIRD   CONGRESSIONAL  DISTRICT 

OF  ARKANSAS. 

Rejectinfif  the  application  of  the  sittiag  member,  John  Edwards,  for  an  extension  of  time 
to  take  testimony. 

The  House  sustained  the  report. 

Authorities  referred  to :  Vallandigham  vs,  Campbell,  Thirty-Fifth  Congress  ;  Carrigan 
vs,  Thayer,  Thirty-Eighth  Congress. 

December  20, 1871. — Mr.  G.  W.  Hazletou,  from  the  Committee  of  Elec- 
tions, made  the  following  report : 

The  Committee  of  Elections,  to  whom  was  referred  the  application  of 
the  respondent,  John  Edwards,  for  an  extension  of  sixty  days  to  take 
testimony  herein  from  the  time  of  the  adoption  of  a  resolution  to  that 
effect  by  the  House,  having  had  the  same  under  consideration,  unani- 
mously reported  against  the  application,  for  reasons  which  hereinafter 
appear. 

At  the  organization  of  the  Forty-Second  Congress  the  name  of  neither 
of  the  parties  to  this  contest  was  entered  by  the  Clerk  on  the  rolls  of 
the  House,  and  the  question,  which  of  the  parties  was  entitled  prima 
facie  to  the  seat,  came  before  the  committee  at  the  first  session  of  the 
preseut  Gongre^  in  April  last. 

After  argument  and  consideration  of  the  question,  the  committee 
resolved  in  favor  of  the  respondent,  and,  their  report  being  adopted  by 
the  House,  the  said  respondent  was  thereupon,  and  on  the  21st  day  of 
March,  sworn  in  and  took  his  seat. 

On  the  17th  day  of  April  thereafter  the  answer  of  respondent  to  the 
notice  of  contest  was  served  on  contestant.  The  law  of  1851,  section 
22  provides  that  the  testimony  taken  by  the  parties,  or  either  of  them, 
shall  be  confined  to  the  proof  or  disproof  of  the  facts  alleged  or  denied 
in  the  notice  and  answer,  and  that  the  same  shall  be  taken  within  sixty 
days  from  the  time  of  service  of  the  answer,  unless  the  House  shall,  in 
its  discretion,  allow  supplementary  evidence  to  be  taken  after  the  expi- 
ration of  said  sixty  days. 

The  respondent  introduced  a  resolution  in  the  House  on  the  5th  day 
of  April  last,  thirteen  days  before  his  answer  was  served,  and  before 
he  could  well  have  known  that  the  time  allowed  by  law  for  taking  tes- 
timony would  be  insufficient,  asking  that  such  time  be  extended 
sixty  days  beyond  the  limit  Axed  by  law.  This  resolution  was  referred 
to  the  committee,  but  no  action  was  taken  on  it.  The  application  is 
now  made  by  the  respondent,  which,  if  granted,  extends  the  time  of 
taking  testimony  sixty  days  from  the  adoption  of  the  resolution  by  the 
House. 

In  his  affidavit,  upon  which  he  predicates  the  application,  the  respond- 
ent alleges  ^^  that  the  contestant  occupied  the  whole  of  the  time  allowed 
by  law  for  taking  testimony,  and  that  he  was  compelled,  in  looking  after 
his  own  interest  in  the  case,  to  attend  the  taking  of  said  testimony  of 
the  contestant,  and  has  had  no  time  or  opportunity  to  take  any  testi- 
mony in  his  own  behalf,"  and  on  this  ground  alone  he  rests  his  applica- 
tion. 

The  affidavits  of  the  contestant,  and  of  Joseph  Brooks  and  James  L. 
Hodges,  per  contra,  show  that  the  respondent  was  not  present  during 
the  taking  of  contestant's  testimony  but  once,  and  then  only  for  a  few 
minutes. 

The  law,  moreover,  is  well  settled  that  both  of  the  parties  may  pro- 
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ceed  with  the  taking  of  their  testimony  at  the  same  time,  before  differ- 
ent officers. 

Up  to  this  time  the  sitting  member  has  n#t  taken  any  testimony  what- 
ever, nor  does  it  appear  that  he  has  taken  a  single  step  in  that  direction. 
It  is  difficult  to  see  upon  what  ground  the  House  can  grant  the  respond- 
ent's application,  made  under  these  circumstances. 

To  say  nothing  of  the  terms  of  the  law  already  quoted,  touching  the 
extending  of  the  time  fixed,  to  allow  supplementary  evidence,  which  clearly 
relates  to  cases  in  which  the  applicant  has  taken  some  evidence — that 
is  to  say,  has  made  some  use  of  the  time  given  him — the  policy  of  the 
House  has  been  adverse  to  granting  extensions.  Procrastination  in 
these  cases,  diminishes  the  object  of  the  investigation,  and  cheapens  the 
value  of  the  final  decision.  The  law  is  intended  to  furnish  ample  oppor- 
tunity for  taking  testimony.  Parties  should  be  held  to  a  rigid  rule  of 
diligence  under  it,  and  no  extension  ought  to  be  allowed  where  there  is 
reason  to  believe  that,  had  the  applicant  brought  himself  within  such 
rale,  there  would  have  been  no  occasion  for  the  application.  ^ 

The  case  of  Yallandigham  vs.  Campbell,  in  the  Thirty-fifth  Congress, 
and  the  case  of  Cardigan  vs.  Thayer,  in  the  Thirty-eighth  Congress,  are 
referred  to  in  support  of  the  action  of  the  committee  in  this  case. 


Mckenzie  vs.  braxton.— seventh  congressional  dis- 
trict OF  VIRGINIA. 

Allegations  that  imperfect  ballots  were  counted  erroneously  for  sitting  member  and  con- 
testant ;  that  returns  from  yoting  places  were  not  certified  according  to  law,  and  cannot  be 
counted  or  receiyed,  and  that  ballots  numbered  bj  the  judges  of  election  to  correspond  with 
the  names  of  the  voters  on  the  poll-books  should  be  rejected. 

The  committee  unanimously  report  that  Elliott  M.  Braxton  was  duly  elected. 

The  House  adopted  the  report  January  18, 1872. 

Authorities  referred  to:  Cooley  on  the  Constitutional  Limitations,  page  611;  Attorney- 
General  vs.  Ely,  4  Wis.,  430 ;  People  vs.  Ferguson,  8  Cowen,  102;  People  vs.  Cook,  14  Bar- 
bour, 2»9,  4  Selden,  67;  People  vs.  Pease,  27  N.  Y.,  64;  People  vs.  Seaman,  5  Denio,  409; 
People  vs.  Hsdale,  1  Doug.,  65;  People  vs.  Cicotte,  16  Mich.,  283;  Milk  vs.  Christie,  1 
Hill,  N.  Y.,  102 ;  Bratton  vs.  Seymour,  4  Watts.,  Pa.,  329 ;  Franklin  vs. Talmsdge,  5  Johns.,  48. 

January  9, 1872.— Mr.  McCrary,  from  the  Committee  of  Elections,  sub- 
mitted the  following  report : 

The  Committee  of  Elections  have  had  under  consideration  the  contested 
election  case  of  Lewis  McKemie  vs.  Elliott  M.  BraMon^from  the  seventh 
congressional  district  of  Virginia^  and  report  as  follows : 

The  State  board  of  canvassers,  whose  doty  it  was  under  the  law  of 
Virginia  to  canvass  the  vote  cast  at  the  election  in  question,  certify  that 
the  vote  stood  as  follows  : 
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Abstract  of  the  number  of  voles  polled  for  a  member  of  CotigresB  for  the  seventh  concessional 
district  of  Firginiaf  at  the  election  for  State  and  county  officers  held  on  the  6th  day  of  No- 
vembeTf  1870,  as  per  returns  made  by  the  clerks  of  the  different  counties j  and  forwarded  by 
ihetn  to  the  secretary  of  the  commonwealth  and  board  of  State  canvassers  at  £^okmondt  Va, 


Namea  of  persons  voted  for. 

• 

1 

Countiei. 

I. 
1 

Names  of  persons  Yoted  for. 

Countiei. 

6 

•a 

§ 

J) 

1 

• 

1 

M 

s 

n 

1 

• 

1 

M 
t 

• 

•B 

a 
c 

i 

1 

J! 

1 

• 

1 
i 

i 

1 

« 

S 

a 

• 

Alexandria  County. . . 

Alexandria  City 

Fairfax  Coanty 

Fauquier  County  .... 
Rappahannock  Co ... . 

632 

1,276 

959 

i,oao 

646 

123 

1,012 

995 

""'m 

Stafford  County 

Prince  William  Co. .. 

'  Lonijia  County 

Culpeper  County .... 

162 

409 

1,302 

1,069 

860 

725 
784 

1,144 
973 

1,161 

1.929 

*"*848 
877 

•  •  •  • 

Q'tS  i 

Madison  County ..... 

8A6 
1,645 

"l.'sOT 

•  •  •  • 

Total 

10,899 

9,065 

3,654 

935 

Loudoun  County 

Paper  "A." 


Richmond,  Va.,  Ftbruary  23,  1871. 


PAUL  R.  HAMBRKlK. 

United  Statei  OommiiMioner. 


The  board  of  canvassers  decided  that  the  votes  set  down  in  the  above 
abstract  as  east  for  E.  M.  Braxton  shoald  be  coanted  for  the  sitting 
member,  and  that  those  set  down  in  said  abstract  as  cast  for  L.  McKen- 
zie  should  be  coanted  for  contestant,  and  they  awarded  the  certificate  to 
the  sitting  member.  It  will  be  seen  that  if  this  decision  of  the  board  wais 
correct,  and  if  no  votes  are  rejected  for  any  other  caase,  the  majority  of 
the  sitting  member  is  1,525  votes. 

Bat  the  contestant  denies,  not  only  the  correctness  of  this  decision, 
bat  the  correctness  of  the  abstract  itself.  He  brings  before  us  the  origi- 
nal returns,  and  upon  these  and  other  evidence  to  be  found  in  the  record, 
he  insists  that  a  number  of  votes  sufiSclently  large  to  change  the  result 
should  be  rejected. 

The  points  raised  by  contestant  and  insisted  upon  before  your  com- 
mittee are  as  follows: 

1.  That  votes  cast  for  E.  M.  Braxton,  Elliot  Braxton,  G.  M.  Braxton, 
and  Braxton  were  erroneously  counted  for  the  sitting  member,  and  that 
votes  cast  for  L.  McKenzie  were  erroneously  ooanted  for  contestant. 

2.  That  the  returns  from  certain  voting  places  are  not  certified  accord- 
ing to  law,  and  cannot,  therefore,  be  received  and  counted. 

3.  That  at  certain  precincts  the  ballots  of  voters  were  numbered  by 
the  judges  to  correspond  with  the  names  of  the  voters  on  the  poll-books, 
and  that  these  ballots  should  be  rejected. 

The  contestant  concedes,  and  it  is  also  very  apparent  from  the  record, 
that  the  evidence  does  not  sustain  the  allegations  of  intimidation,  vio- 
lence, and  fraud. 

The  sitting  member  denies  that  any  votes  were  cast  for  0.  M.  Braxton 
as  alleged  by  contestant.  This  is  the  only  question  of  fact  about  which 
there  is  any  oontrovesy,  and  however  it  may  be  determined,  the  case 
most  turn  upon  the  questions  of  law,  which  we  will  now  proceed  to  con- 
sider. 

IMPERFECT  BALLOTS. 

The  proof  in  this  case  clearly  shows  that  the  sitting  member  is  known 
throughout  the  district  as  well  by  the  name  of  E.  M.  Braxton,  as  by  that 


DIGEST   OF   ELECTION   CASES.  21 

of  Elliott  M.  Braxton ;  and  that  he  is  familiarly  called  Elliott  Braxton; 
also,  that  there  is  no  other  person  in  the  district,  except  the  sitting 
member's  infant  son,  who  bears  the  name  of  Elliott  M.  Braxton,  E.  M. 
Braxton,  or  Elliott  Braxton ;  and  that  the  sitting  member  was  regularly 
nominated  for  Congress  by  the  democratic  or  conservative  convention 
of  the  district;  that  his  letter  of  acceptance  was  signed  E.  M.  Braxton; 
that  he  canvassed  the  district  and  was  the  only  person  of  the  name  of 
Braxton  who  was  a  candidate.  These  facts  are  not  dispated  by  contes- 
tant; bat  we  are  asked  to  throw  oat  a  large  namber  of  votes,  anqaes- 
tionably  cast  in  good  faith  for  the  sitting  member,  apon  the  purely  tech- 
nical ground  that  his  name  was  printed  upon  the  ballots  E.  M.  Braxton, 
or  Elliott  Braxton,  instead  of  Elliott  M.  Braxton.  The  grounds  upon 
which  the  contestant  makes  this  claim  seem  to  be — 

1.  That  we  are  not  permitted  to  look  beyond  the  ballot  to  ascertain 
the  voter's  intent ;  and 

2.  That  the  ballots  in  question  cannot,  upon  their  face,  be  held  to  have 
been  intended  ibr  Elliott  M.  Braxton. 

It  may,  and  doubtless  is,  sometimes  necessary  to  sacrifice  justice  in  a 
particular  case,  in  order  to  maintain  an  inflexible  legal  rule,  but  all  just 
men  must  regret  such  necessity  and  avoid  it  when  possible  to  do  so. 
Your  committee  are  clearly  of  the  opinion  that  no  such  necessity  exists 
here.  So  far  from  demanding  such  a  sacriflce  of  right,  the  law  as  well 
as  equity  forbids  it. 

The  contestant  asks  the  House  to  apply  the  strict  rule  which  has  some- 
times, thoagh  not  always,  been  held  to  govern  canvassing  officers  whose 
duty  is  purely  ministerial,  who  have  no  discretionary  powers,  and 
can  neither  receive  nor  consider  any  evidence  aliunde  the  ballots  them- 
selves. It  is  manifest  that  t^e  House,  with  its  large  powers  and  wide 
discretion,  should  not  be  confined  within  any  such  narrow  limits. 
The  House  possesses  all  the  powers  of  a  court  having  jurisdiction 
to  try  the  question,  who  was  elected.  It  is  not  even  limited  to  the 
powers  of  a  court  of  law  merely,  bat,  under  the  Constitution,  clearly 
possesses  the  functions  of  a  court  of  eqaity  also.  If,  therefore,  it 
w^e  conceded  that  the  canvassers  erred  in  coauting  for  the  sitting 
member  the  votes  cast  for  E.  M.  Braxton  and  Elliott  Braxt6n,  it  woald 
Dot  determine  the  question  as  to  what  the  House  should  do.  What, 
then,  is  the  true  rule  for  the  government  of  the  House  in  determining 
what  votes  to  count  for  the  sitting  member  f  Your  committee  are  clearly 
of  the  opinion  that  where  the  ballots  give  the  true  initials  of  the  candi- 
date's name  that  is  sufficient,  and  we,  therefore,  without  hesitation,  hold 
that  the  ballots  given  for  E.  M.  Braxton  must  be  counted  for  the  sitting 
member. 

Another  objection,  urged  with  much  more  zeal  by  contestant's  coun- 
sel is,  to  the  votes  cast  for  Elliott  Braxton,  235  in  number.  These,  it  is 
urged,  cannot  be  counted  for  Elliott  M.  Braxton,  the  sitting  member. 
Even  if  we  were  not  permitted  to  look  beyond  the  ballots  themselves, 
we  could  have  little  doubt  as  to  our  duty ;  but,  under  some  circum- 
stances, and  for  certain  purposes,  evidence  outside  of  the  ballots  them- 
selves is  admissible.  It  is  true  that  no  evidence  aliynde  can  be  received 
to  contradict  the  ballot,  nor  to  give  it  a  meaning  when  it  expresses  no 
meaning  of  itself,  but,  if  it  be  ambiguous  or  of  doubtful  import,  the  cir- 
cumstances surrounding  the  election  may  be  given  in  evidence  to  explain 
it,  and  to  enable  the  House  to  get  at  the  voter's  intent.  We  see  no 
reason  why  a  ballot,  ambiguous  on  its  face,  may  not  be  construed  in  the 
light  of  surrounding  circumstances,  in  the  same  manner  and  to  the  same 
extent  as  a  written  contract.    The  true  rule,  which  should  govern  upon 
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the  subject  of  the  admissibility  of  extrinsie  evidence  to  explain  sach  a 
ballot,  is  thus  laid  down  in  Cooley  on  the  Constitutional  Limitations, 
page  611 :  j 

We  think  erideDce  of  such  facts  as  maybe  called  the  circumstances  snrronnding  the  elec- 
tion, such  as  who  were  the  candidates  brought  forward  by  the  nominating  conyentions ; 
whether  other  persons  of  the  same  names  resided  in  the  district  from  which  the  officer  was 
to  be  chosen ;  and,  if  so,  whether  they  were  eligible  or  had  been  named  for  the  office  ;  if  the 
ballot  was  printed  imperiectly,  how  it  came  to  oe  so  printed,  and  the  like,  is  admissible  for 
the  purpose  of  showing  that  an  imperfect  ballot  was  meant  for  a  particular  candidate,  unless 
the  name  is  so  different  that  to  thus  apply  it  would  be  to  contradict  the  ballot  itself;  or  un- 
less the  ballot  is  so  defective  that  it  fails  to  show  any  intention  whatever,  in  which  case  it 
is  not  admissible.  « 

To  the  same  effect  are  the  following  decisions :  Attorney-General  m. 
Ely  (4  Wis.,  430) ;  People  vs.  Ferguson  (8  Cowen,  102) ;  People  vs.  Cook 
(14  Barbour,  269) ;  People  vs.  Pease  (27  N.  Y.,  64). 

In  People  vs.  Ferguson,  supra^  it  was  held  that,  on  the  trial  of  a  con- 
tested election  case  before  a  jury,  ballots  cast  for  H.  F.  Yates  should  be 
counted  for  Henry  F.  Yates,  if,  under  the  circumstances,  the  jury  were 
of  the  opinion  that  they  were  intended  for  him ;  and  that  to  arrive  at 
that  intention  it  was  competent  to  prove  that  he  generally  signed  his 
name  H.  F.  Yates ;  that  he  had  before  held  the  same  office  for  which 
these  votes  were  cast,  and  was  then  a  candidate  again ;  that  the  people 
generally  would  apply  the  abbreviation  to  him,  and  that  no  other  person 
was  known  in  the  county  to  whom  it  would  apply.  This  ruling  was  fol- 
lowed in  People  vs.  Seaman  (5  Denio,  409),  and  in  People  vs.  Cook,  supra. 
In  Attorney-General  vs.  Ely  the  court  went  so  far  as  to  hold  that  ballots 
cast  for  "D.  M.  Carpenter,^  "M.  D.  Carpenter,"  "M.  T.  Carpenter,"  and 
*' Carpenter,"  might  be  counted  for  Mathew  fl.  Carpenter,  upon  proof, 
made  to  the  satisfaction  of  the  jury,  that  they  were  intended  for  him. 

In  an  early  case  in  Michigan  (People  vs.  Tisdale,  1  Doug.,  65),  it  was 
held  that  no  extrinsic  evidence  was  admissible  in  explanation  or  support 
of  the  ballot,  and  this  ruling  has  been  followed  in  that  State  in  several 
later  cases.  The  supreme  court  of  that  State,  however,  in  its  latest  de- 
cision on  the  subject  (People  vs.  Cicotte,  16  Mich.,  283),  through  a  ma- 
jority of  the  judges,  expresses  the  opinion  that  the  doctrine  laid  down 
in  People  t'«.  Tisdale  is  erroneous,  and  it  is  adhered  to  upon  the  sole 
ground  that  it  has  been  too  long  the  law  of  that  State  to  be  overthrown, 
except  by  the  legislature.  The  chief  justice,  in  a  masterly  dissenting 
opinion,  advocates  the  entire  overthrow  by  the  court  of  the  erroneous 
and  pernicious  doctrine  of  the  earlier  cases.  We  quote  from  this  dis- 
senting opinion,  as  follows: 

All  rules  of  law  which  are  applied  to  the  expression,  in  constitutional  form,  of  the  popu- 
lar will,  should  aim  to  give  effect  to  the  intention  of  the  electors ;  and  any  arbitrary  rule 
which  is  to  have  any  other  effect,  without  corresponding  benefit,  is  a  wrong,  both  to  the  par- 
ties who  chance  to  be  affected  by  it  and  to  the  public  at  large.  The  first  are  depriveia  of 
their  ofBces,  and  the  second  of  their  choice  of  public  servants. 

The  chief  argument  in  favor  of  the  rule  of  People  vs.  Tisdale  is,  that  ballots  cast  for  par- 
ties by  their  initials  only  are  so  uncertain  that  they  cannot  be  applied  without  resort  to  ex- 
trinsic and  doubtful  evidence  to  ascertain  the  voter's  intention,  and  therefore  should  be 
rejected.  But  nothing  can  be  more  fallacious.  It  freanently  happens  that  a  man  is  better 
known  by  the  initials  of  his  baptismal  name  than  by  tne  name  fully  expressed ;  simply  be- 
cause he  is  not  in  the  habit  of  writing  his  name  in  full,  or  of  being  thus  addressed  in  busi- 
Tiefts  transactions.  I  think  it  highly  probable  that  that  is  the  case  with  each  of  the  parties 
before  vlb. 

in  political  conventions,  or  legislative  bodies,  no  one  deems  it  important  to  write  the  full 
name  of  a  candidate  for  whom  he  is  voting,  and  no  one  ever  thinks  of  challenging  the  vote 
for  uncertainty.  Under  the  application  of  this  rule  to  the  present  case,  the  curious  spec- 
tacle will  be  (;xhibited  of  votes  cast  for  £.  V.  Cicott  and  0.  O.  Williams  being  rejected  be- 
cause the  courts  cannot  determine  for  whom  they  were  intended,  while  not  a  single  person 
in  the  county  of  Wayne  has  the  slightest  doubt  that  they  were  cast  for  Edward  V.  Cicott 
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and  Gurdon  O.  Williams,  the  opposing  candidates  at  this  election.  Thus  the  courts  are 
required  to  close  their  eyes  to  what  eyerjbody  else  can  see  distinctly.  The  fallacy  of  the 
rule  consists  m  its  assuming  that  a  certain  form  of  ballot  clearly  expresses  the  voter's  inten- 
tion, while  another  form  is  so  uncertain,  that  it  is  dangerous  to  attempt  to  arrive  at  the  mean- 
ing by  evidence.  But,  in  fact,  no  ballot  can  identify  with  positive  certainty  the  persons  for 
whom  it  is  cast ;  and  notice  must  be  taken  of  extrinsic  circumstances  in  order  to  apply  it. 
It  is  always  possible  that  other  persons  ma^  reside  in  the  election  district  having  the  same 
names  with  some  of  the  candidates;  but  neither  the  canvassers  nor  the  courts  ever  assume 
that  there  is  any  difficulty  in  these  cases,  but  they  count  the  votes  for  the  persons  who  have 
been  put  forward  for  the  respective  offices.  And  in  some  cases,  where  an  element  of  uncer- 
tainty is  introduced  into  the  ballot  unnecessarily,  as  by  the  addition  of  an  enconeous  designa- 
tion, the  courts  resolve  the  difficulty  by  rejecting  the  erroneous  additioui  and  counting  the 
ballot  for  the  person  for  whom  it  was  evidently  designed. 

There  is,  then,  no  room  for  doabt  that  the  rule  laid  down  by  Judge 
Gooley^  and  qaoted  above,  is  the  trae  rale,  having  for  its  sapport  both 
authority  and  reason.  To  reject  it,  and  establish  the  doctrine  con- 
tended for  by  contestant,  wonld  be  to  defeat  in  every  sach  case  as  the 
one  before  as  the  undoabted  will  of  the  miyority.  And  this  injastice 
would  not  be  compensated  by  the  establishment  of  a  rule  which  is  in 
itself  either  salutary  or  important.  The  cases  are  numerous  where  an 
imperfect  ballot,  by  the  aid  of  extrinsic  evidence,  can  be  made  clear 
and  perfect  l^o  harm  can  result  from  admitting  such  extrinsic  evi- 
dence so  long  as  it  is  only  admitted  to  cure  or  explain  such  imperfec- 
tions and  ambiguities  as  could  be  cured  if  they  occurred  in  the  most 
solemn  written  instruments,  and  to  this  extent  and  no  further  would  we 
carry  it.  Thus  guarded  and  qualified,  the  rule  is  most  salutary  and 
most  just. 

Since,  therefore,  the  testimony  clearly  shows  that  the  votes  cast  for 
Elliott  Braxton  were  intended  for  the  sitting  member,  we  deem  it  our 
duty  to  count  them  for  him.  We  might,  with  great  propriety,  rest  this 
ruling  upon  another  and  dififerent  ground.  The  doctrine  is  well  settled 
that  the  law  knows  but  one  Christian  name,  and  accordingly  the  courts 
have  uniformly  held  that  the  omission  of  the  middle  name,  or  the  initial 
thereof,  is  not  a  material  or  fatal  omission.  The  following  are  among 
the  aathorities  upon  this  point :  People  vs.  Cook  (14  Barb.,  259,  and 
same  case,  4  Selden,  67),  where  this  rule  is  applied  to  a  contested-elec- 
tion case  very  much  like  the  one  before  us;  Milk  vs.  Christie  (I  Hill,  N. 
Y.,  102) ;  Bratton  vs.  Seymour  (4  Watts,  Pa.,  329) ;  Franklin  vs.  Tal- 
madge  (5  Johns.,  84). 

The  sitting  member  might  with  safety  have  relied  upon  this  doctrine 
and  insisted  that  the  ballots  cast  for  Elliot  Braxton  designated  Elliott 
M.  Braxton  with  sufficient  certainty.  He  has,  however,  gone  further, 
and  proved  the  facts  necessary  to  show  clearly  that  such  designation 
was  intended  by  the  voters. 

Contestant  insists  that  the  committee  and  the  House  ought  to  adopt 
and  follow  an  opinion  given  in  1860  by  the  attorney-general  of  Virginia 
to  the  then  governor  of  that  State,  and  which  it  is  insisted  covers  the 
question  now  under  consideration.  An  examination  of  that  opinion 
will  show  that  the  question  decided  by  the  attorney-general  was  not 
the  same  as  that  now  before  us.  The  questions  in  answer  to  which  the 
opinion  was  given  were  as  follows : 

2d.  The  initial  of  the  middle  name,  in  the  iretnm  of  the  electors  by  the  commissioners, 
being  erroneonsly  given  thns  (S  instead  of  T),  or  the  omission  of  jr.  or  sen.  at  the  end  of 
the  name,  as  the  case  may  be,  ought  such  return  to  be  received  and  counted  in  favor  of 
the  particular  elector? 

3a.  In  the  case  of  the  Christian  name  of  the  elector  being  erroneously  stated  in  the  re- 
turn— for  example,  Anthony  instead  of  Andrew — should  such  returns  be  counted  or  excluded 
for  that  elector  7 

4th.  In  the  case  of  the  surname  of  the  elector  being  erroneously  stated  in  the  return, 
should  such  returns  be  counted  or  excluded  for  that  elector  f 
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Where  a  torong  initial  is  given,  the  case  is,  of  course,  very  different 
from  one  where  the  first  name  is  correctly  given  and  the  middle  initial 
omitted.  And  so  if  the  Christian  name  is  given  as  Anthony  when  it 
should  have  been  Andrew,  or  where  the  surname  is  erroneously  given. 
These  are  very  different  questions  from  the  one  before  us,  which  is  sim- 
ply whether  votes  for  E.  M.  Braxton  and  for  Elliot  Braxton  shall  be 
counted  for  Elliott  M.  Braxton.  We  leave  out  of  view,  for  the  present, 
votes  cast  for  O.  M.  Braxton  and  for  Braxton.  The  opinion  of  the 
attorney-general,  then,  does  not  cover  this  case. 

But  a  further  and  still  more  conclusive  answer  to  this  position  of 
contestant  is  found  in  the  fact  that  the  opinion  of  the  attorney*general 
was  given  to  an  executive  officer  to  guide  him  in  the  discharge  of  purely 
ministerial  duties,  and  not  intended  to  be  a  rule  for  the  guidance  of 
courts  or  legislative  bodies  in  the  exercise  of  their  judicial  functions. 
The  opinion  in  question  may,  and  possibly  does,  lay  down  the  correct 
rule  for  the  government  of  ministerial  officers,  whose  powers  are  limited 
to  a  consideration  of  what  appears  upon  the  face  of  the  returns  them- 
selves }  but,  as  we  have  already  seen,  a  very  different  rule  applies  when 
the  parties  in  interest  come  before  a  body  clothed  with  full  power  to 
pass  upon  their  rights  in  the  light  not  only  of  the  returns  themselves 
but  of  all  competent  evidence. 

By  reference  to  the  brief  of  contestant,  it  will  be  seen  that  under  the 
fifth  and  sixth  counts  of  his  notice  of  contest  he  claims  the  rejection  of 
votes  on  account  of  irregularity  in  the  proceedings  of  the  officers  of 
election,  as  follows : 

Votes. 

Preoincts  objected  to  because  retarns  were  not  certified,  and  in  which,  if  rejected,  Brax- 
ton loee* 966 

Precincts  objected  to  because  of  the  numbering  of  ballots,  and  in  which,  if  rejected, 
Braxton  loses 416 

The  latter  item  is  not  correct,  even  according  to  contestant's  own 
showing.  It  appears  from  the  notice  of  contest  that  the  only  precincts 
named  therein  under  this  head  are  Stafford's  Store,  Stafford  Court- 
House,  and  Griffith's.    In  his  argument^  he  has  included  Murkham 

Srecinct.  The  House  has  often  held  that  the  contestant  must  confine 
is  proof  to  the  allegations  of  his  notice.  The  vote  of  the  three  pre- 
cincts named  in  the  notice  and  objected  to  because  of  the  numbering  of 
the  ballots  stood  thus : 

For  Braxton 295 

For  McKencie 97 

Majority  for  Braxton 196 

The  contestant's  statement  being  thus  corrected,  Braxton  would  lose, 
by  the  throwing  out  of  numbered  votes,  198,  which,  added  to  the  986 
which  he  attacks  because  the  returns  are  not  certified,  shows  the  total 
loss  of  Braxton  under  the  fifth  and  sixth  counts  of  the  notice  of  contest, 
without  reference  to  the  merits  of  the  objections  raised  by  these  counts, 
to  be  1,184.    The  following  are  the  only  other  votes  objected  to : 

Votes  cast  for  C.  M.  Braxton 130 

Votes  for  Braxton 178 

Total 308 

If,  however,  these  are  rejected,  as  against  the  sitting  member,  it  is 
conceded  that  the  following  must  also  be  rejected  as  against  the  con- 
testant, to  wit : 

Votes  cast  for  L.  H.  McKenzie 17 

Votes  cast  for  McKenzie 76 

93 
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which  red  aces  the  d  amber  which  Braxton  would  lose,  upon  contestant's 
theory,  under  this  head,  to  205  votes. 

U,  therefore,  we  were  to  allow  the  sitting  member  only  the  votes  cast 
for  E.  M.  Braxton  and  for  Elliot  Braxton,  and  reject  all  other  votes 
objected  to  by  contestant  in  his  notice  of  contest,  and  insisted  npon  by 
him,  the  sitting  member  would  still  have  a  majority,  as  the  following 
statement  will  show : 

Braxton*s  majority,  as  shown  by  official  canvass 1,5*25 

Deduct  his  majority  at  precincts  where  returns  were  not  certified 986 

Dednct  also  his  majorities  at  the  three  precincts  at  which  it  is  allegped  the  ballots 

were  numbered 198 

Deduct  also  votes  for  C.  M.   Braxton,  and  for  *'  Braxton''  less  votes  for  L.  H. 

McKenzie  and  •*McKenzie*' 205 

Making  total  deductions 1,389 

And  leaving  a  majority  for  Braxton  of 136 

We  have  taken  no  notice  of  those  precincts  where  the  only  objection 
raised  is  that  the  resalt  of  the  vote  was  returned  in  figures  only  and  not 
fiilly  written  out,  because  the  point  was  not  pressed  in  argument  and  is 
deirlj  not  well  taken. 

The  sitting  member  is,  therefore,  entitled  to  the  seat,  without  going 
into  the  merits  of  the  questions  raised  as  to  uncertified  returns,  num- 
bered ballots,  and  ballots  cast  for  C.  M.  Braxton  and  Braxton.  Of 
course,  the  returns  of  an  election  must  be  certified  by  the  proper  officers. 
If  not  so  certified,  they  prove  nothing,  and  when  offered  in  evidence,  if 
objected  to,  they  must  be  rejected.  It  was  so  held  by  the  House  in 
Barnes  vs.  Adams,  in  the  last  Congress.  It  does  not,  however,  neces* 
sarily  follow  that  the  vote  cast  at  such  an  election  is  lost  or  thrown 
away.  An  uncertified  return  does  not  prove  what  the  vote  was — that  is 
all.  The  duly  certified  return  is  the  best  evidence,  but  if  it  be  shown 
that  this  does  not  exist,  we  doubt  not  secondary  evidence  would  be  ad- 
missible to  prove  the  actual  state  of  the  vote. 

The  failure  of  an  officer,  either  by  mistake  or  design,  to  certify  a  return, 
should  not  be  allowed  to  nullify  an  election,  or  to  change  a  result,  if 
other  and  sufficient  and  satisfactory  evidence  is  forthcoming  to  show 
what  the  vote  actually  was. 

We  are  further  of  the  opinion  that  the  numbering  of  the  ballots  cast 
at  an  election,  in  the  absence  of  a  statute  expressly  so  declaring,  does 
not  of  itself  invalidate  an  election,  unless  some  ii\jury  is  shown  to  have 
resulted  to  the  party  complaining.  In  Virginia,  the  law  which  was  in 
force  until  near  the  time  of  this  election,  reqtiired  the  ballots  to  be  num- 
bered. A  short  time  prior  to  the  election  in  question,  this  provision 
was  repealed.  It  seems  that  at  a  few  precincts  the  officers  of  election 
were  not  advised  of  this  repeal,  and,  consequently,  numbered  the  ballots 
as  they  had  been  in  the  habit  of  doing  before.  Although  it  would  be 
possible,  firom  the  numbering  of  the  ballots,  to  ascertain  how  each  per- 
son voted,  it  is  not  claimed  in  this  case  that  this  was  done,  or  that  the 
tickets  were  numbered  for  any  such  purpose,  or  for  any  improper  or  un- 
lawful purpose  whatever.  We  are,  therefore,  of  the  opinion  that  these 
votes  should  not  be  thrown  out.  The  cases  we  have  cited  show  that 
some  of  the  courts  of  the  country  have  gone  so  far  as  to  lay  down  a  rule 
under  which  the  votes  cast  for  Braxton,  without  designating  his 
Christian  name  in  any  way,  might  be  counted  for  the  sitting  member, 
npon  proof  that  they  were  intended  for  him.  Your  committee  have  not, 
however,  considered  it  necessary  to  decide  that  question. 

We  may  add,  also,  that  we  have  doubts  as  to  whether  any  votes  were 
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in  fact  cast  for  0.  M.  Braxton ;  bat,  as  we  have  already  said,  this  ques- 
tion is  not  at  all  material. 

In  the  opinion  of  your  committee,  the  contestant  has  altogether  failed 
to  make  out  a  case,  and  we  unanimously  recommend  the  adoption  of  the 
following  resolution  : 

Resolvedy  That  Elliott  M.  Braxton  was  duly  elected  as  Representative 
in  Congress  from  the  seventh  district  of  Virginia,  and  he  is  entitled  to 
retain  his  seat  as  such. 


ELECTION  FEAUDS  IN  ARKANSAS. 

January  9, 1872. — ^Mr.  Poland,  from  the  Select  Committee  on  the  Insur- 
rectionary States,  submitted  the  following  report : 

To  the  Senate  and  House  of  Representatives : 

At  a  meeting  of  *'  the  Joint  Select  Committee  to  inquire  into  the  con- 
dition of  the  late  insurrectionary  States,  so  far  as  regards  the  execution 
of  the  laws  and  the  safety  of  the  lives  and  property  of  the  citizens  of  the 
United  States,"  convened  at  their  room  in  the  Capitol,  on  the  22d  of  Sep- 
tember, 1871,  Messrs.  Scott,  Pool,  and  Blair  were  appointed  a  subcom- 
mittee to  examine  the  witnesses  then  in  attendance;  which  subcommittee 
organized  on  the  23d  of  September,  1871,  and  examined  Edward  Wheeler, 
of  Arkansas.  On  the  25th  of  September,  1871,  said  subcommittee  exam- 
ined William  G.  Whipple,  of  Arkansas. 

The  testimony  of  these  witnesses  tends  to  impeach  the  official  char- 
acter and  conduct  of  a  member  of  the  United  States  Senate  from  the 
State  of  Arkansas,  and  also  to  affect  the  right  of  a  member  of  the  House 
of  Representatives  from  that  State  to  retain  his  seat  in  the  House.  Other 
evidence  of  the  same  character  was  offered,  and  one  of  the  gentlemen 
affected  by  this  testimony  claimed  the  right  to  bring  witnesses  before 
the  committee  to  contradict  or  explain  the  same.  The  committee,  how- 
ever, upon  consideration,  decided  that  the  subject-matter  to  which  said 
testimony  related  did  not  come  within  the  limits  of  the  investigation  they 
were  directed  to  make,  and  therefore  declined  to  prosecute  the  inquiry 
any  further,  discharging  a  witness  who  had  been  subpoenaed  and  was 
then  awaiting  an  examination. 

The  joint  select  committee,  pursuing  what  they  deemed  to  be  the  proper 
parliamentary  course,  at  a  meeting  on  December  21, 1871,  adopt^  the 
following  resolution : 

Rewlvedf  That  the  committee  report  the  testimony  taken  before  the  committee,  affecting 
Senator  Clayton  and  Mr.  Edwards,  a  Representative  from  Arkansas,  to  the  Senate  and 
House  of  Representatives,  with  a  recommendation  that  each  House  take  such  action  as  it 
may  deem  proper. 

Agreeably  to  this  resolution  of  said  joint  select  committee,  the  un- 
dersigned, the  chairman  on  the  part  of  the  Senate,  and  the  chairman 
on  the  part  of  the  House  of  Eepresentatives,  beg  leave  to  submit  the 
testimony  hereto  annexed,  of  Edward  Wheeler  and  William  G.  Whip- 
ple, both  of  the  State  of  Arkansas,  said  Wheeler  and  Whipple  having 
been  the  only  witnesses  from  that  State  who  were  examined  by  the 
committee,  to  the  Senate  and  House  of  Bepresentatives  respectively, 
for  such  action  as  each  House  may  deem  advisable. 

JOHN  SCOTT, 
Chairman  on  the  part  of  the  Senate. 
LUKE  P.  POLAND, 
Chairman  on  the  part  of  the  House  of  Representatives. 
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TESTIMONY    OF    EDWARD   WHEELER  AND   WILLIAM    G.   WHIPPLE,  OF 

ARKANSAS. 

WA8HI5GT0N,  D.  C,  Septefnber  23,  1871. 
Edward  Wheeler  sworn  and  examined. 

By  the  Cuairmah  : 

Qnestion.  Where  do  jon  reside  f— Answer.  In  Little  Rock,  Arkansas. 

Q.  What  is  yonr  occupation  f — A.  I  am  connected  with  the  Little  Rock  and  Fort  Smith 
Railroad,  as  one  of  the  directors,  representing  the  financial  interests  of  certain  parties. 

The  Chairman.  As  this  witness  has  been  called  at  your  instance,  General  Blair,  I  will 
ask  ^on,  in  pursuance  of  a  practice  that  has  been  adopted  by  this  committee,  to  conduct  his 
preliminary  examination. 

ByBlr.  Blair  : 

Q.  Were  you  a  member  of  the  grand  jury  of  the  United  States  court  last  spring  f — A. 
Yes,  sir ;  and  its  foreman. 

Q.  When  was  the  session  of  that  couri  held  7 — A.  It  commenced  on  the  10th  of  April 
last. 

Q.  Were  any  indictments  found  by  that  grand  jury  under  the  act  of  Congress  known  as 
the  "enforcement  act  *' 7 — A.  Yes,  sir;  there  were  several  found. 

Q.  Aj^inat  whom  T  Who  were  indicted  7 — A.  There  were  six  or  seyen  different  parties 
indicted  in  Hot  Sprinffs  County ;  judges,  and  clerks  of  elections,  and  registrars ;  also 
some  six  or  roren  m  Clark  County  for  frauds  in  elections ;  and  Goyemor  Clayton,  of  Pu- 
laski County,  was  indicted. 

Q.  What  was  the  offense  for  which  Governor  Clayton  was  indicted,  and  what  was  the 
evidence  upon  wh  ch  he  was  indicted  7 — A.  The  evidence  was  entirely  documentary,  being 
the  returns  in  the  office  of  the  secretary  of  state.  The  witnesses  were  the  ex-secretary  of 
state,  and  the  deputy  secretary  of  state.  They  brought  the  returns,  or  a  tabuliur  statement 
of  them  sworn  to,  and  laid  it  before  the  grand  jury. 

Q.  Those  returns  were  of  what  election,  and  in  what  counties  f — A.  In  the  election  for 
members  of  the  Forty-second  Congress,  and  in  the  counties  composing  the  third  congres- 
sional district  of  the  State  of  Arkansas.  I  do  not  now  remember  all  of  the  counties  by  name. 
It  is  the  district  in  which  the  county  of  Pulaski  is  embraced ;  our  county  is  one  of  the 
counties  of  the  third  congressional  district. 

Q.  What  was  the  action  of  Governor  Clayton  that  led  to  his  indictment  7 — A.  The  first  that 
I,  or  any  member  of  the  grand  jury,  knew  of  the  matter  was  the  bringing  of  the  case  to  our 
attention  by  the  district  attorney ;  he  came  to  me  with  a  list  of  witnesses,  three  in  number, 
which  he  wished  to  have  subpoenaed.  He  said  the  case  had  been  called  to  his  notice,  and 
he  wanted  it  brought  before  the  gprand  jury  for  examination.  I  subpoenaed  the  three  wit- 
ches :  the  ex-secretary  of  state,  the  deputy  secretary  of  state,  and  General  Edwards,  the 
person  to  whom  the  certificate  of  election  for  Congress  had  been  given  bv  Governor  Clayton. 
It  was  claimed  that  Governor  Clayton  had  violated  certain  sections  of  the  enforcement  act  in 
giving  the  certificate  of  election  to  General  Edwards,  when  the  returns,  as  exhibited  to  us 
by  the  secretary  of  state,  showed  that  Judge  Boles  had  been  elected.  General  Edwards 
presented  a  copy  of  bis  certificate  of  election,  and  of  the  proclamation  of  the  governor, 
stating  that,  according  to  the  returns  on  file  in  the  office  of  the  secretary  of  state,  General 
Edwards  bad  been  elected.  But  the  returns,  as  exhibited  to  us,  showed  that  Judge  Boles 
was  elected  by  some  2,130  votes,  I  think  it  was,  on  the  full  vote,  counting  the  votes  at  both 
polls.  There  were  allegations  of  fraud  on  both  sides.  But  giving  the  governor  the  benefit 
of  every  doubt,  the  least  majority  for  Judge  Boles,  that  we  could  figure  out,  was  some  800 
or  900 ;  I  forget  the  exact  hgures.  Ttiat  was  according  to  the  returns  shown  to  us ;  and 
upon  that  showing  the  indictment  was  found. 

Q.  Under  what  part  of  the  act  was  the  indictment  found  f — A.  I  think  it  was  the  twenty- 
second  section  of  the  enforcement  act.  And  our  State  laws  require  the  canvass  of  the  re- 
turns to  be  made  by  the  governor,  assisted  by  the  secretary  of  state ;  the  governor  is  made 
the  canvassing  officer.  The  law  was  explained  to  us  by  the  district  attorney,  and  it  was 
claimed  that  the  governor  had  violated  the  twentjr-second  section,  I  think  it  was,  of  the  en- 
forcement act;  the  one  providing  that  if  any  officer  shall  issue  a  fraudulent  certificate  of 
election  to  any  party,  be  shall  be  amenable,  &c. 

Q.  How  was  the  grand  jury  composed  f — A.  How  selected,  do  you  mean  7 

Q.  Well,  yw, — A.  It  was  selected  bv  commissioners  appointed  by  Judge  Caldwell,  the 
United  States  marshal  being  one,  and  the  other  two  being  from  different  parts  of  the  State. 
The  State  at  that  time  was  all  in  one  district,  but  it  was  afterwards  divided.  Judffe  Hor- 
ner, of  Helena,  was  one  of  the  commissioners,  and  a  man  by  the  name  of  Pryor  (I  do  not 
know  him  personally),  from  Washington,  Hempstead  County,  was  the  other ;  they  were 
both  prominent  men  in  the  State. 

Q.  What  was  the  name  of  the  United  States  marshal  T — A.  General  Catterson.  I  have 
not  read  the  law  carefully;  but  I  think  each  of  the  commissioners  was  required  to  make  out 
a  Ust  of  names,  fifty  I  believe,  and  from  those  names  those  for  the  grand  jury  were  taken. 
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I  was  not  on  the  original  panel.  I  anderstand  that  mj  name  was  not  on  the  li^st  at  all ;  at 
least  I  wus  not  drawn  as  one  of  the  grand  jorors.  But  two  days  before  the  court  convened, 
which  was  on  Monday— on  the  Satui^ay  before  General  Catterson  summoned  me  as  a  mem- 
ber of  the  grand  jury,  to  take  the  place  of  one  of  the  inrors  who  had  been  excused  by  Judge 
Caldwell.  That  was  the  first  intimation  I  had  of  being  on  the  grand  jury.  On  Monday 
rooming  the  grand  jury  conrened,  and  upon  the  organizaton  of  the  court  I  was  selected  by 
Judge  Dillon  as  the  foreman  of  the  |rand  jury.  The  judge  called  the  attention  of  the  grand 
jury  especially  to  this  recent  law  of  Congress  in  relation  to  elections.  We  proeeeded  with 
our  work,  and  one  of  the  first  cases  brought  before  the  jury  was  a  violation  of  the  election 
law  in  Hot  Springs  County,  in  regard  to  which  there  had  been  a  great  deal  of  contention  in 
the  senate.  There  was  a  contest  in  the  senate  between  two  claimants,  both  professing  to 
be  republicans,  and  it  was  alleged  that  one  of  them  had  been  awarded  the  seat  ille^ly. 
The  one  who  got  the  seat  was  indicted,  and  that  was  this  first  indictment  by  the  grand  jury. 
Special  attention  was  called  to  that  case  by  the  judge,  through  the  district  attorney  ;  he 
wanted  the  case  acted  upon  at  that  term  of  tne  court,  while  Judge  Dillon  was  present,  and 
we  therefore  acted  upon  it  first.    That  was  the  case  of  D.  P.  Belden,  of  Hot  Springs  County. 

Q.  Was  that  case  tried  before  a  petit  jury  7 — A.  No,  sir  ;  it  was  not.  It  is  set  down  for 
trial  at  the  coming  term. 

Q.  What  was  the  ground  of  your  finding  f — A.  Well,  sir,  stuffing  ballot-boxes,  altering 
poU-books  and  registration  books.  A  great  many  votes  were  put  in  of  persons  who  did  not 
appear  upon  the  registration  books  at  all ;  in  some  of  the  precincts  there  were  more  votes 
than  there  were  names  upon  the  registration  books. 

Q.  Under  your  law,  are  there  any  persons  excluded  from  voting  in  Arkansas  f — A.  Only 
a  few  who  are  disfranchised  by  our  State  constitution. 

Q.  What  classes  of  persons  are  they  7— A.  Well,  I  do  not  know  exactly  what  classes  are 
covered  by  our  constitution— what  the  disqualifications  are.  I  have  not  noticed  that  clause 
of  our  constitution  for  some  time,  and  it  is  not  exactly  familiar  to  me  now. 

Q.  Who  composed  the  grand  jury  f — A.  After  the  drawing  of  the  jurors,  both  grand  and 
petit,  Judge  Dillon  decided  that  jurors  who  had  been  drawn  from  the  counties  that  had  been 
put  in  a  new  districtbv  a  recent  act  of  Congress— or  rather  nineteen  counties  had  been  put  into 
the  western  district — the  judg^  discharged  the  jurors  that  had  been  drawn  from  those  coun- 
ties, for  he  decided  that  they  could  not  serve  as  jurors  in  the  eastern  district,  but  they  prop- 
erly belonged  to  the  western  district,  although  they  had  been  selected  before  the  passage  of 
the  act  He  discharged  them  the  day  the  court  met,  on  Monday,  and  instructed  the  mar- 
shal to  empanel  a  new  jury  and  have  them  in  court  the  next  morning  at  9  o'clock.  Of 
course,  the  marshal  was  compelled  to  get  them  from  our  city;  and  they  were  all,  with  one 
exception,  from  our  city. 

By  the  CnAiRMAN : 

Q.  The  court  was  sitting  at  Little  Rock  f — A.  Yes,  sir ;  there  were  some  seven  or  eight 
that  were  in  counties  that  still  remained  in  the  old  district ;  some  twelve  or  fifteen  were  dis- 
charged because  of  being  residents  of  counties  that  had  been  put  into  the  new  district.  The 
balance  of  the  jury  was  made  up  of  citizens  of  Pulaski  County. 

By  Mr.  Blair: 

Q.  Little  Rock  is  in  Pulaski  County  f — A.  Yes,  sir. 

Q.  Were  these  jurors  so  drawn  generally  men  of  character  and  standing  7 — A.  They  were 
so  considered ;  jea,  sir.  Judge  Caldwell  took  occasion  to  compliment  the  jury,  and  to  pro- 
nounce it  the  ablest  jury  that  had  ever  appeared  before  his  courL  They  were  all  compete  nt 
men,  business  men,  mostly  merchants. 

Q.  Was  it  a  mixed  jury  f — A.  Politically,  do  you  meanf 

Q.  Well,  yes. — A,  It  was  a  mixed  jury,  but  the  msjority  were  Republicans,  two-thirds  of 
them  perhaps.  There  were  a  number  of  them  who  were  business  men  of  the  town,  whom  I 
have  Known  for  years,  but  I  never  knew  their  politics,  whether  they  were  Democrats  or  Re- 
publicans.   A  minority  of  the  jury,  however,  were  classed  as  Republicans. 

Q.  Upon  the  returns  that  were  laid  before  you  from  the  office  of  the  secretary  of  state,  Ed- 
wards was  not  elected  f — A.  The  tabular  statement  of  the  returns  from  the  whole  district 
showed  that  Edwards  was  not  elected,  but  that  Boles  was  elected  by  a  large  majority.  There 
was  a  double  poll  held  in  two  wards  of  the  city,  and  in  one  precinct  in  the  county.  Now, 
counting  the  returns  from  both  polls — and  we  considered  that  the  only  proper  way  to  reach 
the  full  vote,  for  neither  side  claimed  that  there  was  any  fraudulent  voting  at  these  double 
polls ;  the  only  question  was  which  poll  should  be  recognized  as  the  proper  one  technically 
— counting  the  returns  from  both  polls,  I  think  it  showed  Bowles  to  have  been  elected  by 
2,130  vot^.  There  was  another  way,  by  throwing  out  some  of  the  precincts,  that  the  ma- 
jority for  Boles  was  some  1,700.  And  then,  by  giving  Edwards  the  benefit  of  all  the  doubt- 
ful polls,  and  throwiog  out  some  of  the  votes  returned  for  Boles,  he  was  elected — that  is, 
Boles  was  elected — by  some  800  or  900  votes. 

Q.  There  was  no  way  of  figuring  in  Edwards  7 — A.  From  the  returns  before  us,  there  was 
n  o  possible  way  by  which  Edwards  could  be  elected. 

Q.  And  the  law  requires  the  governor  to  give  the  certificate  upon  the  returns  f — A.  S3C- 
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tton  50  of  the  election  law  of  the  State  of  Arkansas,  respecting  members  of  Congress,  is  as 
follows : 

'*  It  shall  be  the  duty  of  the  secretair  of  state,  in  the  presence  of  the  goyemor,  within 
thirty  days  after  the  time  herein  allowed  to  make  returns  of  elections  to  the  clerks  of  the 
conntj  courts,  or  sooner  if  all  the  returns  shall  have  been  received,  to  cast  up  and  arrange 
the  votes  from  the  several  counties,  or  such  of  them  as  have  made  returns,  for  such  persons 
toted  for  as  members  of  Congress,  and  the  governor  shall  immediately  thereafter  issue  his 
proclamation  declaring  the  persons  having  the  highest  number  of  votes  to  be  dulv  elected  to 
represent  the  State  in  the  House  of  Representatives  of  the  Congress  of  the  United  States, 
and  shall  grant  a  certificate  thereof,  under  the  seal  of  the  State,  to  the  person  so  elected." 

And  I  have  here  a  copy  of  the  proclamation  of  the  governor. 
Q.  Ton  can  read  it.~A.  It  is  as  follows : 

PROCLAMATION  BY  THE  GOVERNOR. 


*'  The  State  of  Arhansas  to  all  to  lekom  these  presents  skull  eome^  gruting  : 

"  Whereas,  in  pursuance  of  law,  an  election  was  held  on  the  first  Tuesday  after  the  first 
Monday  in  November,  A.  D.  1870,  in  the  third  Congressional  district  of  this  State,  for  the 
election  in  eaid  district  of  one  Representative  to  represent  the  State  of  Arkansas  in  the  House 
of  Representatives  of  the  Fortv-second  Congress  of  the  United  States  ;  and  whereas,  from 
the  returns  of  said  election  made  to  the  secretary  of  state,  it  appears  that  in  said  third  Con- 
gressional district,  in  the  county  of— 


Benton,  John  Edwards  received  ....  745 

Boone do 106 

Carroll do 162 

Crawford do 424 

Clark do 813 

Franklin do 450 

Johnson do 531 

Little  River do 193 

Madison do 214 

Marion do 68 

Montgomery do 116 

Newton do 67 


Pulaski,  John  Edwards  received 

Perry do 

Pope do 

Pike do 

Polk do 

Scott do 

Sebastian do 

Sevier. ••• do 

Washington do 

YeU do 


964 
65 
416 
141 
250 
199 
653 
379 
611 
400 


Total 8,009 


I  •  • . .  •  I 


'*  In  the  county  of— 

Benton,  Thomas  Boles  received 

Boone do 

Carroll....  .....do.. 

Crawford do.< 

Clark do.. 

Franklin do.. 

Johnaoo ...... ..do.. 

Little  River do. 

Madison ...do. 

Marion do. 

Montgomery ....  do 
Newton do. 


>•••«•  •  I 


106 
206 
164 
404 
1.315 
303 
328 
431 
298 
109 
216 
175 


Pulaski,  Thomas  Boles  received 912 

164 
273 
278 
71 
346 
725 
263 
401 
471 


Perry do. 

X  ope  ••«•..  •*••«• uo  •  a  I 
Pike do- 
Polk do... 

Scott do.., 

Sebastian do... 

Sevier.... do.. . 

Washington do... 

Yell do... 


•  •  •  •  •  I 


7,959 


"  In  the  county  of — 

Benton,  A.  W.  DinsmorS  received 3 

Crawford,  J.  O.  Churchill  received 1 

Franklin,  W.  M.  Fishback  received 1 


Washington,  John  F.  Edwards  received..  4 

Pulaski,  Logan  H.  Roots  received 4 

Pulaski,  Logan  H.  Brooks  received 1 


'*  Making,  in  the  aggregate,  for  John  Edwards,  8,009 ;  for  Thomas  Boles,  7,959 ;  for  A* 
W.  Dinsmore,  3 ;  for  J.  O.  Churchill,  1 ;  for  W.  M.  Fishback,  1 ;  for  John  F.  Edwards,  4  ; 
for  Logan  H.  Roots,  4 ;  and  for  Logan  H.  Brooks,  1 : 

'*  Now,  therefore,  I,  Powell  Clavton,  governor  of  the  State  of  Arkansas,  by  virtne  of  the 
anthority  in  me  vested  by  law,  do  nereby  proclaitai  that  John  Edwards,  in  the  thurd  Congres- 
sional district,  was  at  said  election  duly  elected  Representative  of  the  State  of  Arkansas  in 
the  House  of  Representatives  of  the  Forty-second  Congress  of  the  United  States,  beginning 
on  the  4th  day  of  March,  A.  D.  1871. 

*'  In  testimony  whereof  I  have  hereunto  set  my  hand  and  caused  the  seal  of  the  State  to 
be  affixed,  at  Little  Rook,  this  20th  day  of  February,  A.  D.  1871. 

[8BAL.]  •*  POWELL  CLAYTON, 

•*  Goumpr. 

^  By  the  governor: 

*' Robert  J.  T.  White,  Secretary  of  State." 
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Q.  And  the  grand  jury  found  that  that  was  a  fraadalent  certificate  t — ^A.  Tbej  found 
that  this  proclamation  of  the  goyemor,  issuing  the  certificate  of  election  to  Edwards,  was 
not  in  accordance  with  the  returns  in  the  offiee  of  the  secretary  of  the  state  as  laid  before  us. 

By  the  Chairman  : 

Q.  What  was  the  specific  offense  with  which  the  goTemor  was  chars^  T — ^A.  I  think  the 
district  attorney,  who  is  in  this  city,  has  a  copy  of  the  indictment,  and  he  can  probably  ex- 
plain these  matters  much  better  than  I  can. 

Q.  I  understand  you  to  say  that  the  case  in  which  the  grand  jury  found  the  first  indict- 
ment was  a  case  in  which  frauds  were  charged  in  an  election  as  between  two  candidates 
for  the  State  senate?— A.  Yes, sir;  an  election  in  Hot  Springs  County,  in  the  thirteenth 
senatorial  district,  I  believe. 

Q.  In  that  case  a  bill  was  presented,  and  upon  the  evidence  you  found  it  a  true  bill  T— A.' 
Yes,  sir ;  the  candidate  who  was  seated,  Mr.  Belden,  was  indicated  ;  and  the  judges,  clerks, 
and  registrars  of  election  of  that  county  were  also  indicted. 

Q.  You  found  a  true  bill  against  all  of  them  f — A.  Yen,  sir. 

Q.  Had  the  alleged  frauds  in  that  election  been  investigated  in  a  contest  for  the  seat  in  the 
senate  T — A.  Yes,  sir ;  a  contest  had  been  made  there. 

Q.  And  had  been  adjudicated  there  T — A.  Yes,  sir. 

Q.  Was  the  indictment  against  the  defeated  or  the  successful  party  in  that  contest  ? — A. 
Against  the  successful  party. 

Q.  And  the  indictment  is  now  pending  for  trial  in  the  United  States  court  T — A.  Yes,  sir, 
and  will  come  up  for  trial  at  this  coming  term,  I  suppose. 

Q.  Have  you  any  reason  to  apprehend  that  there  will  not  be  a  full  and  fair  investiga- 
-  tion,  and  a  just  determination  of  the  case  T — A.  In  the  court  7 

Q.  Yes. — A.  I  have  every  reason  to  believe  there  will  be.  I  have  no  reason  to  think 
otherwise. 

Q.  Whoever  is  guilty  will  be  punished,  and  whoever  is  innocent  will  be  acquitted  T — A. 
Yes,  sir.  The  frauds  there  are  flagrant ;  there  is  not  much  question  about  that,  if  persons 
will  look  into  them. 

Q.  That  is  also  an  indictment  under  the  enforcement  act  ? — A.  Yes,  sir. 

Q.  The  other  case  of  indictment  you  have  referred  to  is  one  against  Governor  Clayton  for 
giving  the  certificate  you  have  read  f — A.  For  furnishing  a  certificate  of  election  to  John 
Edwards. 

Q.  The  State  law.  you  say,  makes  the  ffovemor  the  canvasser  of  the  returns  7 — A.  It 
makes  it  the  dntv  of  the  governor,  within  thirty  days  after  the  election,  to  make  a  canvass 
of  the  votes,  make  proclamation,  and  issue  certificates  of  election. 

Q.  In  the  dischar^  of  that  duty  is  the  secretary  of  state  associated  with  him  in  any  ca- 
pacity which  would  invest  him  with  authority  to  decide ;  or  does  the  governor  merely  con- 
sult him  f — A.  His  dutv  is  merely  clerical ;  the  governor  is  the  canvassing  ofiicer  proper. 
I  think  the  law  states  that  the  canvass  shall  be  made  by  the  secretary  of  state  in  the  pres- 
ence of  the  governor,  and  the  governor  shall,  by  proclamation,  announce  the  result. 

Q.  It  makes  it  tbe  duty  of  the  governor  to  award  the  certificate  to  the  persons  whom  he 
judges  to  be  elected  f — A.  Yes,  sir. 

Q.  The  responsibility  of  the  decision  is  upon  the  governor  T — A.  Entirely. 

Q.  And  it  was  because  upon  tbe  evidence  presented  you  believed  that  the  governor  had 
decided  wrongfully ? — A.  Yes,  sir ;  according  to  the  returns  laid  before  us. 

Q.  You  found  a  true  bill  against  him  T — A.  Yes,  sir. 

Q.  And  that  case  is  now  pending  for  trial  in  the  United  States  court  T — A.  Yes,  sir. 

Q.  Is  there  any  reason  to  apprenend  that  the  iudge  in  holding  the  court,  and  the  jury  in 
administering  the  law  there,  will  not  do  justice  in  the  case  f — A.  Well,  sir,  I  do  not  know 
about  that;  I  cannot  tell.    I  should  suppose  that  justice  would  be  done. 

Q.  The  law  has  been  faithfully  administered  thus  far  f — A.  Yes,  sir. 

Q.  You  discharged  your  dutv  as  a  grand  jury  T — A.  Yes,  sir.    We  had  reason  to  com- 

Slain  somewhat  of  the  course  taken  by  the  judge  of  the  district  court    At  the  time  this  in- 
ictment  was  presented  to  the  court  the  grand  jury  were  discharged  at  once,  without  any 
previous  notice. 

Q.  That  was  after  you  had  returned  the  bill  T — A.  Yes,  sir  ;  on  Monday  morning,  May 
15.  The  case  was  brought  to  our  notice  on  the  Thursday  before,  and  on  Friday  the  tes- 
timony of  the  witnesses  was  taken.  The  witnesses  were  the  ex-secretary  of  state  (who 
was  secretary  of  state  at  the  time  the  canvass  was  made),  the  deputy  secretary  of  state, 
and  General  Edwards.  Those  three  were  examined  on  Friday.  The  grand  jury  was  not 
in  session  on  Saturday.  The  court  had  adjourned  over  until  Monday,  and  the  grand  jury 
adjourned  over,  expecting  to  present  tbe  indictment  on  Monday  morning.  On  Monday  morn- 
ing, just  as  I  was  going  to  the  jury  room,  Judge  Caldwell  tola  me  to  bring  my  jury  aown  to 
the  court-room  that  morning,  for  he  was  going  to  discharge  us.  That  was  fifteen  minutes 
or  a  half  an  hour  before  the  court  met.  I  told  him  that  we  had  some  unfinished  business, 
but  probably  we  could  finish  it  up  in  a  couple  of  days.  Our  jury  bad  been  in  session  longer 
than  any  other  jury.  In  fact,  we  had  had  a  great  many  more  witnesses  to  examine  because 
of  these  election  cases.    But  the  judge  told  me  to  bring  the  jury  down,  and  I  did  so,  and 
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they  were  discharged.  At  the  time  we  were  diecharifed  we  had  before  us  some  fifteen  or 
twentj  indictments  for  yarioos  offenses;  among^  them  this  indictment  against  Goyemor 
Clajton,  which  had  been  acted  upon  some  days  before,  bat  which  had  not  been  presented 
because  the  court  had  adjourned  oyer  Saturday.  But  Judge  Caldwell  discharged  the  jury 
at  once. 

Q.  After  you  had  presented  the  indictments  you  had  found  7 — A.  Yes,  sir. 

Q.  Had  the  other  business  of  the  court  been  completed  f — A.  Yes,  sir ;  so  far  as  cases 
were  concerned. 

Q.  There  were  no  other  cases  to  be  tried  f — A.  No,  sir ;  but  the  judge  had  told  me  at  my 
house,  on  the  Wednesday  or  Thursday  before,  that  he  would  keep  the  grand  jury  in  session 
all  summer  if  there  were  any  yiolations  of  the  enforcement  act.    I  told  him  we  had  several 


Q.  Yon  heard,  of  course,  nothing  but  the  eyidence  on  the  part  of  the  goyemment ;  there 
was  CO  defense  ? — A.  Of  course  there  was  no  defense. 

Q.  Was  there  any  arrest  and  binding  over  of  the  goyernor  before  the  indictment  was 
presented  f — A.  No,  sir  ;  none  whateyer. 

Q.  There  could  be  no  trial  at  that  court  without  a  binding  over  f — A.  No.  sir.  I  think 
the  goyemor  was  here  in  Washington  at  the  time ;  I  know  he  was  not  in  the  city  at  that 
time.  He  was  there  during  a  portion  of  the  session  of  the  grand  jury,  but  that  was  the 
fore  part  of  the  session. 

Q.  Therefore  that  case  could  not  have  been  tried  then  ? — A.  No,  sir ;  it  could  not  possi- 
bly haye  been  tried  at  that  term  of  the  court. 

Q.  The  case  is  now pendiog  for  trial  7 — A.  Yes,  sir. 

Q.  In  the  election  for  which  the  certificate  was  awarded,  you  say  that  Judg^  Boles  and 
General  Edwards  were  the  opposing  candidates  f — A.  Yes,  sir. 

Q.  The  certificate  was  awarded  to  General  Edwards  7 — A.  Yes,  sir. 

Q.  What  were  his  party  relations  ?  Was  he  a  Republic  iu  or  a  Democrat  T — A.  Well,  sir, 
Edwards  was  the  recognized  candidate  of  the  Democracy. 

Q.  Mr.  Boles  was  the  Republican  candidate? — A.  Yes, sir;  and  General  Edwards  also 
claimed  to  be  a  Republican. 

Q.  The  certificate  of  election  was  awarded  by  Goyemor  Clayton  to  the  Democratic  can- 
didate f — A.  To  the  one  who  had  been  regarded  as  the  candidate  of  the  Democracy. 

Q.  Yon  haye  been  asked  by  General  Blair  about  the  political  complexion  of  the  grand 
jory  that  found  this  indictment  against  Governor  Clayton  ;  was  there  any  party  spirit  ex- 
hibited by  that  jury? — A.  No,  sir;  I  do  not  think  any  member  of  the  grand  jury  knew 
aoything  about  the  case  until  it  was  brought  to  our  attention  bv  the  district  attorney.  A 
^teat  number  of  the  grand  jury  expressed  regret  that  anything  of  the  kind  should  have  oc- 
curred. 

Q.  So  that  the  matter  remains  undecided  and  for  trial  7 — A.  Yes,  sir. 

By  Mr.  Pcmjl  : 

Q.  Was  the  judge  who  discharged  the  jury  the  same  jadge  who  had  complimented 
them  T — A.  Yes,  sir ;  Judge  Caldwell. 

Q.  You  say  the  governor  had  the  right  to  canvass  the  returns ;  what  do  you  mean  by  the 
word  '* canvass?*' — A.  Well,  to  count  the  returns;  to  make  up  the  official  count  of  the  re- 
turns as  received. 

Q.  To  inspect  the  retumsf — A.  Yes,  sir;  a  general  supervision  of  them,  I  suppose.  The 
returns  are  sent  to  the  secretary  of  state,  and  he  puts  tnem  in  tabular  form,  and  the  gov' 
emor  merely  supervises  them,  I  suppose. 

Q.  These  returns  are  matter  of  public  record  ? — A.  Yes,  sir. 

Q.  Are  they  open  for  the  inspection  of  the  public  f — A.  After  they  are  canvassed  ;  not  be- 
fore. 

Q.  You  acted  upon  a  copy  of  that  record  T — A.  We  took  the  evidence  of  the  ex -secretary 
of  state ;  we  did  not  have  the  records  before  us,  but  we  had  a  tabular  statement  to  which 
he  swore. 

Q.  Yon  did  not  go  outside  of  the  face  of  that  record  T — A.  Not  at  all.  We  examined  no 
witness  on  any  other  point — only  as  to  the  record — except  General  Edwards,  and  he  waa 
called  merely  to  prove  a  copy  of  the  certificate  as  given  nim.  The  original  was  on  file  iu 
this  city. 

By  the  Chairman  : 

Q.  That  is  also  the  subject  of  a  contest  now  pending  in  tl  e  House  of  Representatives  of 
CongTMsT — A.  Yes,  sir. 

By  Mr.  Pool  : 

Q.  You  did  not  go  into  an  investigation  of  any  collateral  facts  7 — A.  None  whatever. 

Q.  You  did  not  inquire  into  the  legality  or  formality  of  the  returns  f — A.  No,  sir ;  we  took 
that  for  granted. 

Q.  Does  not  the  law  of  Arkansas  require  the  retums  of  elections  to  be  made  in  some 
specified  form  7 — A.  Well,  no,  sir ;  I  do  not  know  that  it  does.  It  lequires  that  the  re- 
tums shall  be  made  by  the  different  county  clerks  at  a  certain  time. 


32  DIGEST  OF  ELECTION  CASES. 

Q.  Does  it  not  reqaire  them  to  be  made  in  a  certain  way  f — A.  No,  sir ;  I  do  not  think  so. 

Q.  By  certain  officers  ? — A.  Yes,  sir ;  by  the  county  clerks. 

Q.  You  did  not  inquire  into  the  legality  of  those  returns  ? — ^A.  No,  sir. 

Q.  You  took  the  returns  upon  their  face  ? — A.  Yes,  sir,  as  presented  to  the  secretary  of 
state ;  and  he  swore  those  were  all  and  the  only  returns  in  his  office. 

Q.  Is  the  fifovemor  a  Republican  ? — A.  Yes,  sir. 

Q.  You  say  there  was  no  party  spirit  exhibited  by  the  jury  f — A.  There  was  none  what- 
ever ;  not  the  least ;  no  more  in  that  case  than  in  any  other.  There  were  some  on  the  grand 
jury  who  were  the  personal  political  friends  of  Governor  Clayton. 

Q*  Were  there  any  personal  political  adversaries  of  Grovemor  Clayton  on  the  jury  t — ^A. 
No,  sir. 

Q.  You  have  spoken  of  frauds  occurrinj^  in  elections  in  Arkansas ;  were  they  committed 
by  both  political  parties,  or  were  they  confined  to  one  party? — ^A.  You  refer  to  the  two  gen- 
eral parties,  Republican  and  Democratic  ? 

Q.  Yes,  sir.— A.  Those  brought  to  our  notice,  as  members  of  the  grand  jury,  were  com- 
mitted principally  by  one  party — by  the  Republicans.  It  was  claim^  on  the  part  of  some 
parties  in  the  southern  part  of  the  State  that  there  was  some  intimidation ;  that  negproes  were 
not  permitted  to  vote.  Some  charges  of  that  kind  were  made  against  Democrats,  but  they 
were  not  able  fully  to  sustain  them. 

Q.  There  was  no  prosecution  of  Democrats  for  any  illegal  interference  with  elections  T — 
A.  No,  sir. 

Q.  No  bill  was  found  against  any  Democrat  f — A.  No,  sir.  There  were  one  or  two  cases 
brought  before  us,  but  we  were  not  able  to  obtain  sufficient  proof  to  indict  them. 

Q.  You  sought  for  no  facts  as  explanatory  of  the  govemor^s  action  f — ^A.  No,  sir ;  we 
knew  of  nothing ;  we  could  get  at  notning  but  the  returns. 

Q.  Was  any  witness  sworn  before  the  grand  jury  other  than  the  secretary  of  state,  the 

A.  The  ex-secretary  of  state.  The  present  secretary  of  state  was  not  then  in  the  city.  He 
had  but  recently  entered  upon  the  duties  of  his  office,  and  his  chief  clerk  was  made  deputy 
secretary  of  state,  and  he  was  before  us  in  regard  to  the  records. 

Q.  In  relation  to  the  authenticity  and  correctness  of  the  report? — A.  Yes,  sir;  and  Gen- 
eral Edwards  was  before  us  as  to  the  correctness  of  a  copy  of  the  certificate  which  had  been 
furnished  us. 

Q.  And  you  examined  no  witnesses  outside  f — A.  No,  sir. 

By  Mr.  Blair  : 

Q.  Immediately  after  this  indictment  was  found  there  was  a  change  made  by  the  Presi- 
dent in  the  offices  of  marshal  of  the  State  and  district  attorney  f — A.  Yes,  sir ;  some  few 
weeks  after — a  very  short  time. 

Q.  What  was  the  ground  for  that  change  T— A.  Well,  sir,  it  was  generally  considered  that 
it  was  on  account  of  this  indictment  against  Governor  Clayton.  It  was  claimed  that  Gov- 
ernor Clayton  had  caused  the  removal  of  those  parties  on  account  of  that  indictment ;  there 
was  no  other  reason  known ;  there  could  have  been  none.  The  grovemor  had  for  some  time 
been  making  a  strong  effort  to  have  those  two  officers  removed,  on  the  ground  that  they 
were  making  a  personal  fight  upon  him.  He  tried  to  influence  Judge  Caldwell  to  give  his 
influence  for  their  removal,  which  Judge  Caldwell  declined  to  do  at  the  time,  according  to 
his  statement  to  me,  stating  that  he  believed  them  to  be  efficient  and  competent  officers  ; 
that  he  was  perfectly  satisfied  with  them,  and  did  not  care  to  have  tbem  removed,  and  did 
not  think  they  should  be.  The  judge  told  me  that,  at  the  time  of  his  first  conversation  with 
Governor  Clayton,  he  assured  the  governor  that  those  officers  would  not  do  anything  to  in- 
jure him.  But  after  this  indictment  was  found,  the  judge  wrote  a  letter  to  Gk)vemor  Clayton 
wiUidrawing  the  assurances  he  had  previously  given  him.  It  was  claimed  that  the  removal 
was  made  upon  that  letter ;  that  the  letter  was  laid  before  the  President  and  he  removed 
them  at  once. 

Q.  Who  were  appointed  in  their  places  t— A.  Mr.  Harrington  was  appointed  in  the  place 
of  Mr.  Whipple,  and  Mr.  Mills  in  place  of  Mr.  Catterson.  Mr.  Mills  was  the  old  marshal, 
some  two  or  three  years  ago;  Mr.  Catterson  succeeded  Mr.  Mills. 

Q.  Are  these  new  appointees  known  to  be  friends  of  Governor  Clayton  f — A.  Yes,  sir. 
Mr.  Harrington  was  an  aid  on  General  Clayton^s  staff  during  the  whole  war,  I  believe,  and 
also  adjutant  of  his  regiment  at  the  beg^inning  of  the  war,  I  oelieve.  Mr.  Mills  was  an  old 
citizen  of  the  State;  took  no  part  in  the  war,  either  way ;  was  a  Union  man,  and  has  always 
been  regarded  as  a  warm  personal  friend  of  Senator  Clayton. 

Q.  They  were  appointed  on  his  recommendation T — A.  Yes,  sir;  at  least  it  is  so  sup- 
posed. 

Q.  And  Judge  Caldwell  united  with  him  in  having  these  men  removed  from  office  t — A. 
Well,  not  exactly,  as  he  tells  me.  After  the  discharge  of  the  grand  iury,  I  called  upon 
Judge  Caldwell.  He  went  on  to  say  that  he  had  had  this  conversation  with  Senator  Clay- 
ton ;  that  he  had  given  him  some  assurances ;  and  that  after  the  indictment  had  been  found 
he  wrote  a  few  lines  to  Senator  Clayton  and  withdrew  the  assurances  he  had  given  him. 

Q.  Do  von  mean  that  the  g[rand  jury  were  discharged  by  Judge  Ciddwell  because  they 
had  found  an  indictment  against  Senator  Clayton  T— A.  I  do ;  yes,  sir ;  I  do  not  know  of 
any  other  reason. 
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Q.  What  chance  do  von  think  there  is  of  conyicUnn:  Governor  Clayton  apon  this  charge, 
with  a  marshal  and  judge  who  have  it  in  their  power  to  form  the  jarj  as 

The  Chairman.  1  do  not  think  we  shoald  go  into  the  opinion  of  this  witness  as  to  how 
the  law  will  he  administered  in  that  State. 

Mr.  Blair.  I  do  not  think  we  have  heretofore  observed  that  strict  mle  of  examination.  I 
do  not  think  this  is  a  case  where  the  strict  rule  should  be  enforced  to  shelter  a  man  who  has 
evidently 

The  Chairman.  I  am  opposed  to  sheltering  any  criminal.  But  I  think  we  should  con- 
fine our  examination  to  the  execution  of  the  law  heretofore,  and  not  extend  it  to  the  mere 
opinion  of  the  witness  as  to  how  the  law  may  hereafter  be  executed. 

Mr.  Blair.  This  is  the  first  time  objection  has  been  taken  to  such  an  inquiry.  The  chair- 
man has  himself  asked  this  witness  if  he  believed  that  justice  would  be  done  in  this  case,   i 

The  Chairman.  I  asked  the  witness  if  there  was  any  reason  to  suppose  that  the  course 
of  justice  would  be  interfered  with,  or  something  to  that  effect. 

Mr.  Blair.  I  supposed  I  was  allowed  the  same  latitude  in  this  examination  as  the  chair- 
man of  the  committee. 

The  Chairman.  Certainly. 

Mr.  Blair.  In  pursuance  of  that,  I  have  attempted  to  ascertain  the  opinion  of  the  wit- 


The  Chairman.  I  interposed  only  from  a  desire  to  save  timow  As  I  have  failed  to-ac- 
complish  that  object,  you  may  go  on. 

By  Mr.  Blair  : 

Q.  I  merely  want  to  ascertain  your  opinion  in  regard  to  this  matter ;  whether  you  believe 
that  Whipple  and  Catterson  were  removed  in  order  to  put  friends  of  Governor  Clayton  in 
their  placet  so  as  to  protect  him  against  this  charge  f — A.  I  could  not  state  positive  as  to 
that.  I  judge  merely  from  the  course  taken  by  the  party  indicted.  I  suppose  if  he  could 
mat  friends  in  there  to  protect  him,  he  would  be  very  happy  to  do  so.  But  whether  or  not 
these  parties  would  do  so,  I  cannot  say.  I  never  saw  Mr.  Hanington  in  court,  and  I  do  not 
know  what  he  would  do.  I  know  Mr.  Mills  very  well;  but  I  do  not  see  how  the  marshal 
himself  could  shield  him  much  with  the  present  system  of  impaneling  juries. 

Q.   How  are  juries  impaneled  there? — A.  They  are  selected  by  three  commissioners. 

Q.  How  are  the  commissioners  appointed  7 — A.  They  are  appointed  by  the  judge.  There 
-was  a  vacancy  created  at  Helena,  Phillips  County,  and  Judge  Caldwell  appointed  a  gentle- 
man from  Little  Rock,  a  banker  there.  A  maiority  of  the  jury  commissioners,  two  out  of 
three,  are  Democrats.    We  hardlv  know  what  Mr.  Mills  is. 

Q.  From  what  you  have  already  stated,  it  would  appear  that  there  had  been  conversa- 
tions between  Judge  Caldwell  and  Governor  Clayton  in  reference  to  some  apprehended 
action  of  the  grand  jury? — A.  Tes,  sir  ;  something  of  the  kind  seems  to  have  been  antici- 
pated by  Senator  Clayton. 

Q.  He  anticipated  that  he  would  be  called  to  account  for  his  action  in  this  matter  7 — A. 
Thai  was  some  three  or  four  weeks  before  the  indictment  was  found. 

Q.  And  he  received  the  assurance  of  Judge  Caldwell  that  nothing  of  that  sort  would  be 
done  t — A.  Not  that  exactly ;  but  Judge  Caldwell  assured  him  that  he  had  the  greatest  con- 
fidence in  Colonel  Whipple  and  General  Catterson,  and  that  he  did  not  think  they  would  do 
anjthing  of  the  kind.  But  after  the  indictment  was  found  the  judge,  as  I  think  he  told 
me,  w^rote  to  Senator  Clayton  the  same  day,  withdrawing  the  previous  assurances  he  had 
l^ven  him.  The  construction  put  upon  it  by  the  friends  of  Catterson  and  Whipple  was  that 
the  jadge  first  thought  they  were  honest  and  afterward  changed  his  mind;  that  is  the  view 
-we  took  of  it. 

Q.  Then,  the  whole  affair— that  is,  the  retention  or  the  expulsion  of  those  men  from  office- 
tamed  entirely  upon  the  way  in  which  they  discharged  their  duty  in  regard  to  Governor 
Clajton  ? — A.  In  this  particular  case,  yes,  sir.  It  was  believed  that  if  Governor  Clayton 
had  not  been  indicted  those  officers  would  now  be  occupying  their  offices.  But  Judge  Cald- 
well denied  to  me  positively,  in  the  presence  of  a  portion  of  the  grand  jury,  who  called 
upon  him  for  an  explanation  of  his  course  in  discharging  them  as  he  did,  that  that  had  any- 
thing' to  do  with  it.  We  felt  aggrieved  at  his  action,  and  I  asked  him  if  he  had  discharged 
the  grand  jury  because  we  indicted  Senator  Clayton,  and  he  said  emphatically  that  he  had 
not  done  it  for  that  reason.  The  newspapers  haid  been  making  a  great  deal  of  talk  over  it ; 
they  were  slandering  the  members  of  the  grand  jury,  and  we  felt  a  little  sore  over  jt,  and 
coDcluded  to  call  upon  the  judge  in  reference  to  it.  I  prepared  a  series  of  questions  to 
which  I  desired  to  obtain  written  answers,  for  we  wanted  to  publish  them  in  order  to  place 
onrselves  right  before  the  public.     The  judge  read  the  questious,  commented  upon  them 

Erettj  thoroughly,  but  declmed  to  give  any  explanation  in  writing.  In  our  conversation, 
owever,  he  said  he  had  not  discharged  the  grand  jury  because  they  had  indicted  Senator 
Clayton.  The  papers  had  charged  that  the  grand  jury  was  packed,  and  corrupt,  and  every- 
thing of  that  kind. 

Q.  What  papers  T — A.  Mere  pkrticularly  the  Clayton  organ  at  Little  Rock,  the  Repub- 
lican. I  askea  Judge  Caldwell  for  a  letter,  with  a  view  to  publication,  in  order  to  explain 
matters.    It  had  been  charged  that  the  judge  had  done  so  and  so ;  we  had  been  reflected 
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npoo  Terj  •enerelj  and  eharfed  with  hting  eompt.  The  jodfrs  decKoed  to  answer  our 
qnetttoof  in  writittg,  but  aoswered  them  rerballj.  Fhisllj  be  rave  ne  a  card  of  a  few  lines 
ier  pvblieattoa.  It  did  not  eorer  the  pointe  we  wanted  ;  we  £d  not  eonsider  it  exaetjy  satis- 
lactorj ;  at  the  lame  time  we  did  not  want  to  keep  np  aoj  fiselii)^.  Judge  Caldwell  and 
Bjself  hare  always  been  on  rery  intimate  terms ;  I  hare  li^d  in  his  family  for  three  years, 
and  oar  fiunilies  are  rerj  intioMte.  The  eharges  acainst  ne  had  also  been  copied  in  the 
Kew  Yorlt  Tribane,  and,  I  think,  in  one  of  the  Washington  papers.  The  following  is  the 
card  which  I  proeared  to  be  pobHshed  in  lefotation  of  thoee  charges : 

"LiTTLB  Rock,  August  4,  1871. 

'*  Variciis  charges  having  been  made  in  papers  in  this  State  and  elsewheTe  regarding  the 
grand  jury  impaneled  at  last  session  of  United  States  circuit  court  in  this  city,  and  in  vindi- 
eation  of  ourselves,  we  beg  leave  to  submit  the  following  card  from  his  honor  Judge  Henry 
C.Caldwell: 

"EDWARD  WHEELER, 
"  Fareuum,  in  behalf  of  Gramd  Jury.'* 

^  I  desire  to  state  that  I  have  expressed  the  opinion  frequently  that  the  grand  jury  at  the 
last  term  of  the  United  States  drcuit  court  was.  for  intelligence,  capacity,  and  honesty, 
equal  to  any  grand  jury  ever  impaneled  in  this  district,  and  I  have  seen  no  reason  to  change 
my  opinion.  They  were  not  discharged  because  I  supposed  them  to  he  acting  corruptly  or 
improperly,  but  because  the  business  of  the  court  for  the  term  was  over — they  had  been  in 
session  much  longer  than  any  previous  grand  jury — and  because  I  deemed  it  my  official  duty 
setodo. 

"  HENRY  C.  CALDWELL." 

Q.  Now,  in  your  opinion,  was  the  g^and  jury  discharged  because  they  brought  in  a  bill 
against  Oovemor  Clayton  f — A.  Tes,  sir ;  I  firmly  believe  that  they  were ;  because  I  had  told 
Judge  Caldwell  at  my  house,  two  or  three  days  before,  that  we  had  unfinished  business  be- 
fore ns,  and  that  we  would  finish  it  by  the  next  Tuesday  or  Wednesday;  that  is,  the  Tues- 
day or  Wednesday  after  the  Monday  on  which  we  were  aischarged.  We  had  investigations 
of  the  same  character  in  our  county  in  connection  with  f rands  alleged  in  the  Congressional 
election.  We  had  examined  seme  thirty  or  forty  witnesses,  but  were  not  able  to  complete 
the  ease  because  we  were  discharged.  Every  member  of  that  g^and  jury  believes  firmly  tiiat 
they  were  discharged  because  they  indicted  Senator  Clayton. 

Q.  Judge  Caldwell  had  previously  assured  you  that  he  wanted  you  to  remain  in  session 
mntil  you  oad  completed  that  whole  business  7— A.  Yes,  sir.  When  we  were  brought  into 
court  on  Monday  morning  the  judge  asked  if  we  had  any  unfinished  business  before  us,  and 
I  told  him  we  had,  and  specified  particular  cases ;  but  that  we  would  be  able  to  finish  up 
the  bnsiness  before  us  the  next  day,  or  certainly  the  second  day  after.  He  merely  remarked 
that  there  would  be  another  term  of  the  court,  or  that  was  not  the  last  term  of  court,  and 
thai  the  next  grand  jury  could  take  np  the  matter,  and  then  he  discharged  us. 

By  the  Chairman  : 

Q.  I  understand  you  to  say  that  the  letter  of  Judge  Caldwell  was  laid  before  the  Presi- 
dent ? — A.  The  letter  that  he  wrote  to  Senator  Clayton,  so  I  have  understood ;  I  know  noth- 
ing about  that,  only  what  I  have  learned  from  rumor.  I  think  the  President  told  General 
Catterson  that  he  had  seen  the  letter.  It  was  written  as  a  private  note  to  Governor  Clayton, 
and  marked  **  confidential."    Judge  Caldwell  read  a  copy  of  it  to  me. 

Q.  In  stating  the  motives  whicn  led  to  the  removal  of  those  officers,  do  we  understand 
you  to  attribute  such  motives  to  any  one  else  than  Gk>vemor  Clayton  f — A.  I  do  not  know 
what  other  influences  might  have  been  brought  to  bear  upon  the  President. 

Q.  You  say  that  the  letter  of  Judge  Caldwell  was  laid  before  the  President  f — A.  Yes,  sir. 

O.  Now,  whatever  may  have  been  the  motive  of  Senator  Clayton  in  laying  the  letter  of 
Jndge  Caldwell  before  the  President,  what  is  the  desire,  if  any,  as  expressed  by  the  people 
of  Arkansas,  in  reference  to  the  retention  of  the  present  officers,  or  the  restoration  of  tne  old 
ofiioers  f — A.  Well,  sir,  I  think  it  is  the  almost  unanimous  desire  of  the  republicans  of  our 
Slate  that  the  old  officers  should  be  reinstated. 

Q.  Has  such  an  application  been  made,  or  is  it  to  be  made,  to  the  President  T — ^A.  I  think 
it  has  been  made. 

Q.  Ib  there  any  difference  existing  between  the  Senators  from  that  State  on  this  subject 
that  may  give  rise  to  delay  T — A.  I  do  not  think  there  is  any  difference  between  them 
personally.  There  sre  the  two  factions  of  the  republican  party  there.  Senator  Clayton 
claims  to  be  at  the  head  of  one,  and  Senator  Rice  at  the  head  of  the  other,  I  believe ;  al- 
though there  is  nothing  that  I  have  seen  to  show  that  Senator  Rice  is  identified  with  what 
we  call  the  *^brindle-tail  **  party. 

Q.  There  are  different  factions  in  the  State  T — A.  Yes,  sir.    «     . 

Q.  And  one  is  called  the  Clayton  faction  f — A.  Yes,  sir ;  and  the  other  is  regarded  as  in 
the  Rice  or  Brooks  interest. 
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Q.  In  relation  to  a  conyersation  which  you  spoke  of  having;  with  Jadg^  Caldwell,  you 
referred  to  some  assurances  which  the  jnd^  had  giyen  to  Senator  Clayton? — A.  That  is 
what  the  jud^  said  to  me. 

Q.  Assurances  of  what  character? — A.  The  judge  tells  it  in  this  way:  That  Senator 
Clayton  met  him  in  the  street  and  said  to  him  that  he  was  going  to  have  Catterson  and 
Whipple  remoTed.  The  judge  said  to  me  that  he  was  quite  indignant  at  that,  and  said 
that  it  should  not  be  done;  that  they  were  efficient  and  competent  officers,  and  that  he  was 
Terywell  satisfied  with  them.  Senator  Clayton  made  the  point  that  they  were  making  a 
fight  on  him  ;  although  nothing  had  then  been  done  in  the  courts,  for  that  was  three  weeks 
before  the  indictment  was  found ;  and  he  said  that  he  wanted  to  have  them  removed.  Judge 
Caldwell  says  that  he  assured  Senator  Clayton  that  those  officers  would  not  do  anything ; 
that  he  bad  confidence  in  Colonel  Whipple,  and  that  he  would  not  do  anything,  aside  from 
his  official  duty,  to  ininre  Senator  Clayton  or  his  friends.  But  afler  this  indictment  was 
found.  Judge  Caldwell  wrote  a  note  to  Senator  Clayton,  withdrawing  his  assurances  in  re- 
latioQ  to  Colonel  Whipple,  but  said  nothing  about  Ueneral  Catterson.  Nobody  ever  knew 
why  General  Catterson  was  removed. 

Q-  As  you  were  the  foreman  of  the  grand  jury,  I  will  ask  you  at  whose  instance  was 
the  indictment  sent  before  ^ou  f  In  other  words,  had  there  been  any  information  laid  be< 
fore  a  United  States  commissioner  charging  Senator  Clayton  with  this  offense  f  Or  was  it 
sent  before  you  upon  the  mere  motion  of  the  district  attorney  himself? — A.  It  was  brought 
to  our  notice  in  this  way :  According  to  the  charge  of  Judge  Dillon,  all  mattera  had  to  be 
broaeht  before  us  by  the  district  attorney,  except  through  the  commissioner.  This  matter 
was  Drought  before  us  by  the  district  attorney,  who  furnished  us  with  a  list  of  witnesses 
and  was  present  the  next  day  and  examined  them.  He  says  it  was  brought  to  his  notice 
by  an  affidavit  made  by  Judge  Boles. 

Q.  Had  that  affidavit  been  made  before  a  United  States  commissioner  t — A.  I  do  not 
knoMT  where  it  was  made,  except  that  it  was  filed  by  the  district  attorney  and  thus  brought 
to  his  notice,  and  he  furnished  the  witnesses  before  us. 

Q.  As  yon  are  before  us,  I  will  ask  you  to  state  if  there  has  been  in  the  State  of  Arkansas, 
within  the  last  two  years,  any  general  interference  with  the  rights  of  citizens,  anything  of 
what  is  popularly  known  as  Ku-Klux  outrages,  since  1868  7 — A.  Not  since  that  time.  I 
kno'vr  nothing  personally  in  regard  to  Ku-^ux,  but  I  believe  there  was  such  an  organiza- 
tion in  our  State  at  one  time,  a  very  strong  organization,  about  the  time  of  the  Presidential 
election  in  1868.     I  know  I  had  friends  who  were  assassinated. 

Q.  Has  there  been  any  since  then  f — A.  No,  sir;  and  now  our  State  is  remarkably  quiet, 
as  much  so,  I  think,  as  any  State  in  the  Union. 

By  Mr.  Pool: 

Q.  What  put  a  stop  to  those  Ku-Klnx  operations  f — A.  Well,  sir,  I  think  the  election  of 
General  Grant  had  a  j^reat  deal  to  do  with  It. 

Q.  Did  Governor  Clayton  discharge  his  duty  in  that  respect  t~ A.  Yes,  sir,  he  did ;  very 
faithfully. 

Q.  You  say  that  Governor  Clayton  had  been  trying,  for  some  weeks  before  this  bill  of  in- 
dictment was  found,  to  have  those  two  officers  removed  f — A.  Yes,  sir.  He  had  made  a  per- 
sonal appeal  to  the  President  for  their  removal.  The  matter  was  referred  to  the  Attorney- 
General,  who,  by  direction  of  the  President,  teleg^pbed  to  Judge  Caldwell  during  the  time  the 
court  was  in  session,  and  before  this  indictment  was  found.  Judge  Caldwell  showed  me  the 
telegram  of  the  Attorney -General  asking,  by  direction  of  the  President,  if  there  were  any  official 
reasons  why  Catterson  and  Whipple  should  be  removed.  The  judge  telegraphed  back  a  very 
strong  answer,  that  he  knew  of  nothing.  I  believe  Colonel  Whipple,  who  is  here,  has  a 
copy  of  his  telegram. 

Q.  You  state  that  the  anxiety  of  Governor  Clayton  to  have  those  men  removed  was  be- 
cause he  considered  them  his  enemies;  that  tbev  were  persecuting  him? — A.  I  suppose 
that  must  have  been  his  object ;  I  do  not  kno\^  what  else.  They  were  not  political  friends 
of  his. 

Q.  You  say  that  Judge  Caldwnll  assured  Governor  Clayton  that  those  men  would  not  con- 
tinue their  persecution  of  him;  that  they  would  drop  the  matter? — ^A.  That  is  what  Judge 
Caldwell  told  me. 

Q.  He  said  that  those  men  told  him,  in  a  conversation  he  had  with  them,  that  he  might 
give  that  assurance  f— A.  No,  sir;  I  did  not  understand  it  in  that  way.  He  merely  took  the 
responsibility  of  saying  that  he  had  confidence  in  those  officers.  I  do  not  understend  that 
he  nad  any  conversation  with  them  on  the  subject. 

Q.  You  say  that  Judge  Caldwell  told  you  that  he  did  not  discham  the  grand  jury,  of 
which  you  were  foreman,  because  they  found  that  indictment  against  Senator  Clayton  f — A. 
Yes,  sir ;  he  told  me  so  very  emphatically  and  decidedly. 

Q.  Yet  you  say  you  believe  he  did  discharge  the  grand  jury  for  that  very  reason  ? — A. 
Yes,  sir ;  I  have  reason  to  believe  so ;  I  dk>  not  know  what  else  he  did  it  for. 

Q.  How  could  the  discharging  of  that  grand  jur^  shield  Governor  Clayton,  or  be  of  the 
least  service  to  him  f — A.  Well,  sir,  I  suppose  the  judge  did  it  through  excitement  as  much 
as  anything.  .  He  possibly  might  have  thought  that  by  discharging  the  grand  jury  the  in- 


36  DIGEST   OF   ELECTION   CASES. 

dictment  would  not  be  presented.  Tbe  indictment  was  found  and  ordered  to  be  presented 
on  Monday  morning,  before  Judge  Caldwell  told  me  tbat  tbe  grand  jury  would  be  dis- 
charged. 

Q.  If  Goyemor  Clayton  was  endeavoring  for  weeks  before  to  have  these  men  removed, 
because  he  believed  tbev  were  his  enemies  and  were  machinating  against  him,  how  is  it  you  can 
say  they  were  removed  because  this  indictment  was  found  ? — A.  I  cannot  understand  what 
other  reason  he  could  have  had,  because  only  a  few  days  before  he  had  expressed  himself  to  me 
as  wanting  the  grand  jury  to  keep  in  session. 

Q.  But  you  say  that  Governor  Clayton  was  trying  before  the  indictment  was  found  to 
have  those  men  removed  ?— A.  Yes,  sir ;  and  the  telegram  from  the  Attorney-General  to 
Judge  Caldwell  was  two  or  three  weeks  before  the  indictment  was  found. 

Q.  Then  it  was  not  the  mere  fact  that  this  indictment  was  found  that  led  Governor  Clay- 
ton to  have  those  men  removed,  because  he  had  been  trying  before  to  have  those  men  re- 
moved Tt— A.  Yes,  sir;  he  had  been  trying  before  and  failed,  because  Judge  Caldwell  had 
telegraphed  to  the  President,  through  the  Attorney-General,  that  he  saw  no  reason  for  their 
removal. 

By  Mr.  Blaik  : 

Q.  You  say  that  General  Edwards,  of  the  present  House  of  Representatives,  claims  to  be  a 
Republican  f — A.  Well,  sir,  he  was  so  regarded  in  Iowa,  I  believe.  I  know  General  Ed- 
wards very  well  personally.  He  has  never  taken  any  active  part  in  politics  until  this  last 
Congressional  election.  He  was  an  Independent  candidate ;  he  was  not  nominated  by  either 
party.  There  were  two  Republican  candidates.  Judge  Boles  and  Judge  Searle,  each  one 
representing  a  particular  faction.  Judge  Searle  was  Clayton*s  candidate,  so  regarded ;  he 
withdrew  some  two  weeks  before  the  election.  The  Democrats  made  no  nomination,  but  took 
up  Edwards  without  any  nomination. 

Q.  Was  there  any  quarrel  between  Boles  and  Clayton  t — A.  No,  sir ;  I  think  not.  I 
tliink  their  relations  had  been  very  friendly  up  to  that  time. 

Q.  Are  you  not  mistaken  about  that  f — A.  I  will  not  be  sure  about  it,  for  I  do  not  know  ; 
but  I  do  not  remember  to  ha?e  heard  of  any  difficulty  between  them,  though  there  might 
have  been. 

Q.  What  was  the  reason  assigned  for  Clayton  acting  as  he  did  T— A.  It  was  generally  re- 

garded  that  he  expected  by  supporting  Edwards  to  gain  some  Democratic  votes  in  the  legis- 
kture  for.  United  States  Senator. 

Q.  That  it  was  for  his  own  interest  and  to  secure  his  own  election  as  Senator  T— A.  It  was 
80  understood ;  yes,  sir. 

Q.  That  is  the  explanation  of  it  7— A.  That  is,  the  object  of  the  frauds  in  Hot  Springs 
County  was  to  put  Clayton  men  in  tbe  legislature ;  the  object  of  the  frauds  in  Pulaski 
County  was  to  put  Democrats  in  the  legislature,  for  the  Clayton  faction  had  a  very  small 
vote  in  that  county,  and  tbe  Democrats  were  given  seats  in  the  legislature.  It  was  claimed, 
and  it  has  been  sworn  to  by  some  prominent  Democrats,  that  General  Edwards  was  g^veu 
the  certificate  upon  a  trade  made  by  Senator  Clayton,  that  certain  parties  would  not  con- 
test certain  seats  in  the  legislature.  That  was  the  testimony  developed  in  the  investigation 
made  in  the  Boles  and  Edwards  contested-election  case. 


Washington,  D.  C,  September  26,  1871. 
William  G.  Whipple  sworn  and  examined. 

By  the  Chairman  : 
Question.  Where  do  you  reside  t — Answer.  At  Little  Kock,  Ark. 

Q.  What  is  your  occupation  f — A.  I  am  a  lawyer. 

Q.  How  long  have  you  lived  in  the  Slate  of  Arkansas  7 — A.  Since  September,  1868. 

Q.  Have  you  held  any  official  position  there  1 — ^A.  Yes,  sir ;  I  was  attorney  for  the  United 
States  for  tbe  eastern  district  of  Arkansas  from  tbe  Ist  of  October,  1868,  until  I  was  sus- 
pended in  Juue  last. 

The  Chairman.  This  witness  having  been  summoned  at  your  instance.  General  Blair, 
you  will  please  conduct  his  examination  in  the  first  instance. 

By  Mr.  Blair  : 

Q.  You  have  been  recently  suspended  from  your  official  position  in  Arkansas  f — A.  Yes, 
sir;  I  think  the  date  of  the  suspension  was  the  31st  of  May  last. 

Q.  What  do  you  understand  to  be  the  reason  for  your  suspension  from  office  f — A.  The 
President  states  that  it  is  on  account  of  a  letter  written  by  Judge  Caldwell,  the  United 
States  district  judge  for  that  district,  to  Senator  Clayton. 

Q.  What  was  the  purport  of  that  letter?— A.  I  have  never  seen  the  letter;  but  I  know 
what  Judge  Caldwell  says  is  its  purport  and  substance.  He  stated  to  me  that  in  that  letter 
he  desired  to  retract  the  assurance  he  bad  previously  given  to  Senator  Clayton  that  he  was  sat- 
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ifified  I  would  not  use  tbe  o£Sce  of  district  attorney  unfairly  agfainst  bim ;  and  he  wrote  that 
if  he  were  In  the  place  of  Senator  Clayton  he  would  do  all  he  could  to  have  me  removed  from 
office. 

Q.  Does  that  statement  of  Judf^  Caldwell  convey  the  truth  in  refj^^^rd  to  the  matter ;  have 
you  used  your  office  unfairly  ag^ainst  Senator  Clayton  T — A.  I  have  not  designed  to  do  so. 
I  think  I  have  not  done  anything^  more  than  my  duty.  I  think  if  I  had  done  anythiog  less 
than  I  did,  in  regard  to  the  prosecution  against  Senator  Clayton,  I  ought  to  have  been  sus- 
pended. 

Q.  What  was  tbe  prosecution  out  of  which  arose  this  statement  on  the  part  of  Judge  Cald- 
well t — A.  It  arose  out  of  the  indictment  of  Senator  Clayton.  He  was  indicted  at  tbe  re- 
cent April  term  of  the  United  States  circuit  court  for  that  district  for  violating  tbe  twenty- 
second  section  of  the  enforcement  act  of  Congpress  of  May  31,  1870. 

Q.  The  election  law  of  Congres? — A.  Yes,  sir;  for  issuing  a  false  and  fraudulent  certifi- 
cate of  election  to  General  Edwards  as  the  Representative-elect  to  the  Forty-second  Con- 
gress from  the  third  Congressional  district  of  Arkansas. 

Q.  I  wish  vou  to  give  to  the  committee  a  full  and  complete  statement  of  all  the  facts  con- 
nected with  the  indictment  of  Senator  Clayton  for  a  violation  of  that  enforcement  act,  and 
to  state  distinctly  what  part  you  took  in  the  matter. — A.  I  will  state  that  I  did  not  know 
that  Senator  Clayton,  in  issuing  the  certificate  of  election  to  General  Edwards,  was  sup- 
posed to  have  violated  any  act  of  Congress,  until  my  attention  was  called  to  the  case  by  a 
letter  of  the  Hon.  Thomas  Boles,  the  recent  member  of  Congress,  and  who  was  the  candi- 
date against  Edwards  in  that  district.    I  have  the  original  letter  here. 

Q.  Read  it. — A.  It  was  presented  to  me  at  the  time  it  bears  date,  and  is  as  follows : 

"Little  Rock,  Ark.,  JJfay  10,  1871. 

'*  Dear  Sir  :  Having  reason  to  believe  that  many  of  tbe  judges  of  the  election  recently 
held  in  this  State  on  the  8th  day  of  November,  1870,  may  be  indicted  by  the  United  States 
jrrand  jury,  and  believing,  as  I  do,  that  whatever  wrong  they  may  be  chargeable  with  had 
Its  inception  with  some  higher  in  authority  than  they ;  and  believing  that  those  occupying 
high  official  position  should  be  held  as  strictly  amenable  to  the  law  as  our  humblest  citizens ; 
and  believing  that  Governor  Powell  Clayton,  in  granting  the  certificate  of  election  to  Gen- 
eral John  Edwards,  as  'member-elect  to  the  Forty-second  Congress  of  the  United  States 
from  the  third  Congressional  district  of  tbe  State  of  Arkansas,  when  the  vote  of  said  district, 
as  officially  canvassed,  showed  a  maiority  for  me  of  more  than  two  thousand  votes,  violated 
the  provisions  of  tbe  twenty-second  section  of  the  enforcement  act  of  Congress  approved 
May  31,  1870,  I  therefore  respectfoUv  beg  leave  to  call  your  attention,  and  through  you  the 
attention  of  the  grand  jury,  to  the  above  case,  and  refer  you  to  Hon.  Robert  J.  T.  White, 
late  secretary  of  state,  and  Major  Frank  Strong,  for  the  testimony  to  establish  the  violation 
-of  law  above  mentioned. 
"  Yery  respectfully, 

"THOMAS  BOLES. 

"William  G.  Whipple,  Esq., 

"  U.  S.  District  Attorney,  Eastern  District  of  Arkansas,'* 

After  Judge  Boles  called  on  me  and  left  that  letter  with  me,  I  then  called  the  attention  of 
the  foreman  of  the  grand  jury,  Captain  Wheeler,  to  the  case,  and  gave  him  the  names  of 
the  witnesses.  Captain  Wheeler  came  into  my  office  an  hour  or  two  afterward.  I  did  this 
without  going  out  of  my  office.  He  had  the  witnesses  subpoenaed ;  they  are  both  under- 
stood to  be  Clayton  men.  It  was  on  Wednesday  or  Thursday  that  Juilge  Boles  called  on 
me.  On  the  Friday  following,  two  of  the  witnesses — Mi^or  Strong  and  General  John  Ed- 
wards— who  happened  to  be  in  town,  were  brought  before  the  grand  jury,  and  I  was  present 
in  the  course  of  my  duty  and  examined  them  as  I  did  other  witnesses.  After  taking  their 
testimony,  the  grand  jurv  adjourned  from  Friday  until  the  next  Monday.  On  that  day  they 
called  in  the  secretary  of  state,  Mr.  White,  and  examined  him.  I  was  not  present  when  -he 
was  examined ;  I  never  appeared  in  that  case  before  the  grand  jury  after  Friday.  They 
examined  Mr.  White  on  Monday,  and  found  tbe  indictment  which  was  presented  that  noon 
— Monday — at  12  o'clock.  All  I  ever  did  in  the  case  with  the  grand  jury  was  simply  to 
examine  two  witnesses.  I  expressed  no  opinion  upon  the  facts  in  the  case,  but  gave  my 
opinion  upon  that  section  of  the  law,  as  they  requested. 

Q.  Have  you  the  law  which  requires  the  governor  to  canvass  the  votes  f  ~A.  Yes,  sir. 

Q.  Please  read  it — A.  This  momiug  I  stepped  down  to  the  law  library  here,  and  copied 
from  the  Arkansas  statutes  the  section  which  prescribes  the  duty  of  the  governor  in  relation 
to  Congpressional  elections.  I  will  state,  in  the  first  place,  that  the  law  requires  the  judges 
of  tbe  election  precincts  to  make  their  returns  to  the  county  clerk  immediately  after  the 
election.  Tbe  county  clerk  is  required,  within  five  days  thereafter,  to  open  those  returns, 
.and  then,  within  two  days,  to  mail  to  the  secretary  of  state  an  abstract  of  those  returns ; 
«nd  within  thirty  days  afterward  the  secretary  of  state  is  required  to  cast  up  and  arrange 
the  votes  in  the  presence  of  the  governor.  And  it  is  made  the  duty  of  the  governor  imme- 
•diately  to  issue  a  proclamation  declaring  the  persons  having  the  highest  number  of  votes  to 
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be  duly  elected,  and  to  grant  a  certificate  thereof,  under  the  seal  of  the  State,  to  each  per- 
son so  elected.    The  section  I  haye  copied  is  as  follows : 

**Sec.  50.  It  shall  be  the  duty  of  toe  secretary  of  state,  in  the  presence  of  the  governor, 
within  thirty  days  after  the  time  herein  allowed  to  make  returns  of  the  election  to  the  clerks 
of  the  county  courts,  or  sooner,  if  all  the  returns  shall  have  been  received,  to  cast  up  and 
arrange  the  votes  from  the  several  counties,  or  such  of  them  as  have  made  returns  for  such 
persons  voted  for  as  members  of  Congress,  and  the  governor  shall  immediately  thereafter 
issue  his  proclamation  declaring  the  persons  having  the  highest  number  of  votes  to  be  duly 
elected  to  represent  the  State  in  the  House  of  Representatives  of  the  Congress  of  the  United 
States,  and  shall  gprant  a  certificate  thereof,  under  the  seal  of  the  State,  to  the  person  so 
elected."— ileC  of  July  23,  1868. 

Q.  Under  that  section  the  governor  has  nothing  to  do  in  canvassing  the  votes  f — A.  No, 
sir. 

Q.  He  is  simply  to  take  the  result,  as  shown  by  the  secretary  of  state  7 — A.  Yes,  sir. 

Q.  And  to  issue  his  proclamation  and  certificate  upon  that  result  f— A.  Yes,  sir ; 
I  understand  the  duty  of  the  secretary  of  state  to  be  simply  ministerial.  The  lan- 
guage of  the  law  is  that  he  shall  **cast  up  and  arrange  the  votes.**  The  secretary  of 
state,  as  he  says,  understands  that  his  duty  is  simply  arithmetical.  I  have  here  a  certi- 
fied copy  of  the  election  returns  from  the  third  Congressional  district  of  Arkansas.  There 
are  three  returns  for  Pulaski  County,  the  county  in  which  Little  Rock  is  situated ;  there  is 
but  one  return  for  each  of  the  other  twenty  counties  of  the  district  Upon  the  returns  from 
those  twenty  counties  the  majority  shown  is  two  for  Boles,  not  counting  the  returns  for 
Pulaski  County,  as  appears  by  this  abstract ;  there  were  three  returns  for  Pulaski  County, 
made  by  the  county  clerk ;  the  first  return  is  the  principal  one— the  full  one.  That,  how- 
ever, fi&ils  to  give  the  votes  in  Richwoods  precinct — a  small  precinct.  It  gives  the  votes  of 
only  one  poll  m  the  first  and  third  wards  of  Little  Rock  and  of  Eagle  Township,  of  Pulaski 
County,  whereas  there  were  two  polls  there.  That  arose  from  this  fact :  under  the  State 
statute  it  is  lawful  for  the  voters  to  elect  the  judges  and  clerk  of  an  election  precinct,  if  there 
are  none  duly  appointed  before  the  election,  or  if  they  fail  to  be  present  and  attend  to  their 
duties.  Under  tnat  statute  certain  officers  of  election  for  those  precincts  were  chosen  on 
election  day.  On  the  one  hand  it  is  claimed  that  they  were  regularly  chosen,  and  on  the 
other  hand  it  is  claimed  that  they  were  not  regularly  chosen.  There  were  two  polls  main- 
tained in  those  precincts.  As  I  understand,  there  never  has  been  any  claim  that  at  either 
poll  in  those  precincts  there  was  an^  fraudulent  voting  or  any  repeating.  In  confirmation 
of  that,  the  sum  total  of  both  polls  in  those  precincts  is  about  the  usual  vote  cast  in  those 
precincts. 

Q.  What  is  the  result  of  the  first  return  from  Pulaski  County  7 — A.  I  will  answer  that 
question,  if  you  will  allow  me,  after  I  have  made  my  statement. 

Q.  Very  well,  go  on. — A.  The  second  return  gives  the  votes  of  what  are  called  the  Ed- 
wards polls ;  that  is,  the  polls  run  by  the  friends  of  Edwards  in  those  three  precincts.  The 
third  return  is]  simply  the  vote  of  the  Richwoods  precinct.  The  following  is  the  certified 
copy  of  the  returns : 
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''JbMtraet  of  tola  coat  at  an  election  held  in  Pulaehi  County  on  Tuesday ^  ike  %th  day  of  No- 
rember,  A,  D.  1870, /or  Repreaentaiive  in  the  Congrese  of  the  United  States  from  the  third 
CongreeHonal  district  of  Arkansas : 


Election  prcdnct. 

No.  of  votes  cast  for 
Thomas  Boles. 

No.  of  Totes  cast  for 
John  Edwards. 

Id 

n 

la- 

City  of  LitUe  Rock— 
rirrt  ward 

359 

102 

400 

205 

325 

345 

104 

654 

31 

11 

356 

6 

5 

113 

9 

153 

68 

13 

1 

75 

41 

28 

15 

14 

44 

12 

32 

53 

81 

41 

3 

14 

15 

113 

213 

Second  ward... - 

Third  ward.........^ 

Fourth  ward....... , 

Big  Rock 

Campbell 

£afl« 

Ashley 

Owen'......... .- 

Maamellfl. 

Ksitman 

Mineral 

BeTonMete ,.'. 

Cypreia........ 

puSir^;;:::::;:;:::::::::::;::":;:;;:;::;:::::::::::::;^ 

5 
66 
33 
47 
234 
19 
49 
12 
14 

4 

1 

Pveatt 

Graj 

Fonrch... 

Badgett v 

Uaien 

Clear  Lake 

Prairie 

Caroline 

Riehwoode* 

3,267 

1,156 

4 

I 

*]n  this  precinct  there  were  41  votes  polled,  but  the  returns  do  not  show  whom  for. 

G.  W.  McDIARMID, 
Clerk  County  Court  Fulaeki  County, 

''State  of  Arkansas,  County  ofPulatki: 

*'I,  George  W.  McDiarmid,  clerk  of  the  coantj  court  for  the  coantv  aforesaid,  do  hereby 
certify  that  the  above  is  a  true  copy  of  the  abstract  of  votes  cast  for  Kepresentative  in  Con- 
preM  for  the  third  Congressional  district  of  Arkansas  at  an  election  held  in  said  county  on 
the  dth  day  of  November,  A.  D.  1870. 

*'  Witness  my  hand  and  official  seal  this  11th  dav  of  November,  A.  D.  1870. 

[SEAL.]  "G.  W.  McDIARMID, 

'*  Clerk  County  Court  of  Pulaeki  County, 

'^Abstract  of  statement  of  votes  received  at  m  j  office  purporting  to  be  election  returns  of 
the  8th  of  November,  1870,  but  the  same  not  appearing  in  the  county  poll-books,  and  re- 
turns from  the  same  precincts  on  the  county  polUbooks  having  been  61ed  in  my  office,  these 
wore  not  included  in  the  abstract  of  election  returns. 

'*FOR  CONGRESS,  THIRD  DISTRICT. 


Precinct. 


First  ward.  Little  Rock.. 
Third  ward.  Little  Bock. 
Eair^--- 


Total 


Thomas  Boles. 

John  Edwards. 

Scattering. 

18 
17 

223 

163 
70 

1 

35 

456 

1 

*'  Witness  my  hand  this  14th  day  of  November,  1870. 

**G.  W.  McDIARMID. 
"  Clerk  County  Courts  Pulaski  County, 
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*'  State  of  Arkansas,  County  of  Pulaski: 

**  I,  Geor^  W.  McDiarmid,  clerk  of  the  county  court,  do  hereby  certify  that  the  above  is 
ja  true  copy  of  the  abstract  of  votes  given  for  Congpressmen  in  the  manner  therein  stated. 
'*  Witness  my  band  and  official  seal  this  1st  day  of  December,  A.  D.  iH70. 

"G.  W.  McDIARMID. 
*'  Clerk  County  Court,  Puiaski  County. 

^'Abstract  of  votes  riven  for  Representative  of  the  State  of  Arkansas  in  the  Conj^ress  of  the 
United  States,  in  Richwoods  precinct,  at  an  election  held  therein  on  the  Tuesday  after  the  first 
Monday  in  November,  A.  D.  1870,  the  returns  therefrom  not  beinfif  received  in  time  to  be 
<  mbodied  in  the  abstract  already  made  and  filed : 

Thomas  Boles 30 

John  Edwards 10 

**  Witness  my  hand  this  1st  cay  of  December,  A.  D.  1870. 

"G.  W.  McDIARMID, 
**  Clerk  County  Court,  Pulaski  County, 

"  State  of  Arkansas,  County  of  Pulaski : 

'*I,  Georg:e  W.  McDiarmid,  clerk  of  the  county  court  for  the  county  aforesaid,  do  hereby 
[certify]  that  the  above  is  a  correct  abstract  of  the  votes  jp^ven  for  Kepresentative  in  Con- 
gress at  an  election  held  in  said  precinct  on  the  8th  day  of  November,  1870. 

'*  Witness  my  hand  and  official  seal  this  1st  day  of  December,  A.  D.  1870. 

[SEAL.1  **G.  W.  McDIARMID, 

**  Clerk  County  Court  of  Pulaski  County, 

*'  Office  Secretary  of  State,  Arkansas, 

*'  LUtU  Rock,  July  i,  A,  D,  1871. 

**  I,  James  M.  Johnson,  secretary  of  state  of  Arkansas,  do  certify  that  the  foregoing  sheets, 
marked  *0ne,*  *Two,'  and  'Three,'  respectively,  are  true  and  correct  copies  of  the  returns 
made  to  this  office  by  the  clerk  of  Pulaski  County  of  the  votes  for  Congressman  from  the 
third  Congressional  district,  Arkansas,  at  the  election  ot  November  8,  1870. 

**In  testimony  whereof  I  have  hereunto  set  my  hand  and  official  seal,  at  Little  Rock,  Ar- 
kansas, this  30th  day  of  June,  A.  D.  1871. 

[seal.]  "J.  M.  JOHNSON, 

*'  Secretary  of  State,  Arkansas, 

''THIRD  CONGRESSIONAL  DISTRICT. 


Counties. 

i 

H 

a 

i 

o 

• 

1 
1 

Benton ........................................................................ 

745 

106 
152 
424 
813 
450 
531 
193 
214 
68 
116 
67 
65 
416 
141 
252 
199 
653 
379 
611 
450 

106 
206 
164 
404 
1,315 
303 
328 
431 
298 
109 
216 
175 
164 
273 
278 
71 
346 
725 
263 
401 
471 

3 

Boone...... ...............................•......■..■.•.■..............>••••.. 

Carroll 

Crawford..... «■■*. ............................................................ 

1 

Clark 

Franklin 

1 

John  von ....................................................................... 

Little  River 

Hadiion 

Marion 

Montgomery 

Mewton... 

Perry 

Pope 

Pike 

Polk   

Scott 

Sebaftian 

Sevier 

Washinirton 

4 

Yell 

Total 

7,045 

7,047 
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'*  Office  of  Secretary  op  State,  Arkansas. 

**  I,  J.  M.  Johnson,  secretaiy  of  state,  Arkansas,  certify  that  the  above  table  exhibits 
a  correct  abstract  of  the  returns  of  the  election  for  Congressmen  in  the  third  Conj^essional 
district  of  Arkansas,  held  November  8,  1870,  as  made  to  this  ofiBce  by  the  clerks  of  the  sev- 
eral conoties  composing^  said  district,  except  the  connty  of  Pulaski,  which  is  omitted  from 
above  table. 

**  Witness  my  hand  an!  seal  of  office,  at  Little  Rock,  this  30th  day  of  June,  A.  D.  1871. 

[SEAL.]  •♦J.  M.  JOHNSON, 

**  Secretary  of  State,'* 

The  Witness.  I  have  added  up  these  returns  in  four  different  ways. 

The  Chairman.  Do  you  desire.  General  Blair,  to  go  here  into  the  question  of  who  was 
actuttlly  elected,  or  do  you  wish  simply  to  inquire  wheiner  the  law  was  violated  by  Governor 
Clavton  f 

Mr.  Blair.  I  just  want  to  understand  the  position  of  the  question  upon  which  the  gov- 
ernor acted. 

Xbe  W^iTNESS.  I  wish  to  show,  if  the  committee  please,  that,  in  any  state  of  the  case, 
Boles  was  elected  accordinf^  to  these  returns. 

Xhe  Chairman.  That  is  not  the  question  before  us,  but  whether  the  law  of  the  State  has 
been  executed.  The  Question  of  election  is  one  for  the  House  of  Representatives  to  deter- 
mine. I  only  inquired  of  General  Blair  if  he  desired  to  go  into  a  full  examination  of  this 
contested  election. 

Mr.  Blair.  I  want  the  witness,  in  the  first  place,  to  state  the  facts  upon  which  the  indict- 
ment was  found.  Then  I  want  him  to  testify  as  to  the  action  of  Governor  Clapton  and  the 
President  upon  those  facts,  and  then  I  shall  ask  him  some  other  questions  bearing  upon  the 
aobject.  I  think  that  the  precise  state  of  facts  under  which  Governor  Clayton  gave  this 
certificate  to  General  Edwards  is  one  that  it  is  important  for  us  to  ascertain.  That  is  what 
I  witnt  to  get  at  now. 

The  Chairman.  If  that  involves  the  question  as  to  who  was  actually  elected,  I  think  it  is 
oatside  of  our  dutpr. 

Mr.  Blair.  It  involves  the  question  of  who  was  elected  on  these  returns,  because  that  h 
involved  in  the  question  of  whether  Governor  Clayton  was  criminal  in  giving  this  certifi- 
cate. The  other  man  might  well  be  elected,  and  Clayton  have  been  criminal  in  giving  him 
the  certificate,  if  the  returns  in  the  office  save  the  election  to  Boles.  Although  he  might 
have  known  of  his  own  knowledcre  that  Edwards  was  elected,  he  is  criminal  in  giving  the 
certificate  against  the  returns.  Wo  are  inquiring  into  the  execution  of  the  law,  and  I  want 
to  see  if  the  President,  himself  has  not  violated  tne  spirit  of  the  law  in  removing  these  offi- 


The  Chairman.  That  does  not  render  it  necessary  for  this  committee  to  determine  whether 
Boles  or  Mr.  Edwards  was  elected. 

Mr.  Blair.  I  do  not  want  to  get  at  who  was  actually  elected,  but  who  was  elected  »c- 
eording  to  the  returns  in  the  office  of  the  secretary  of  state,  and  by  the  record  that  he  made 
and  presented  to  the  eovemor  for  his  action. 

The  Chairman.  The  witness  has  presented  here  an  abstract  of  the  vote. 

Mr.  Pool.  Why  not  have  the  facts  stated  upon  which  the  grand  jurv  acted  ?  As  we  have 
already  gone  into  the  transactions  before  that  grand  jury,  if  these  things  appeared  before 
the  ^rand  jury,  aud  upon  them  they  found  the  bill,  they  might  be  received  as  testimony 
here. 

The  Chairman.  I  understand  that  the  returns,  of  which  the  witness  has  produced  here  a 
certified  copy,  is  what  was  before  the  grand  jurv,  produced  by  the  secretary  of  state. 

The  Witness.  Yes,  sir;  I  thought  some  little  explanation  of  the  returns  was  Lecessary, 
as  there  are  three  of  them. 

Mr.  Blair.  That  is  what  I  want. 

By  the  Chairman  : 

Q.  Was  the  explanation  given  to  the  grand  jury  which  you  propose  now  to  give  this 
eomnaittee  T — A.  Yes,  sir. 

Q.  By  whom  was  it  eiven  T — A.  By  Major  Strong,  deputy  secretary  of  state. 

Q.  Then  go  on  with  the  explanation. — A.  There  are  four  ways  of  counting  the  returns :  one, 
by  throwing  out  all  the  votes  at  the  double  polls ;  another,  by  counting  all  the  votes  at  all  the 
polls ;  another,  by  counting  only  the  votes  at  the  Boles  polls ;  and  another,  by  counting  only 
the  votes  at  the  Edwards  polls.  If  you  count  only  the  votes  at  the  Boles  polls,  as  they  ap- 
pear upon  this  first  return,  then  Boles  was  elected  by  2,131  votes.  If  you  throw  out  the 
votes  at  both  polls  in  those  three  precincts,  he  is  still  elected  by  1,343  votes.  If  you  count 
only  the  votes  at  the  Edwards  polls  in  those  three  precincts,  and  throw  out  the  votes  at  the 
Boles  polls,  which  is  the  most  unfavorable  way  of  counting  for  Boles,  then  he  was  elected 
by  922  votes.  If  you  count  all  the  votes  at  both  polls,  he  was  elected  by  1,710  votes,  as 
appears  by  these  returns.  Now,  the  secretary  of  state  testifies  that  these  results  were  shown 
on  this  examination  when  the  governor  was  present,  which  examination  took  place  about 
the  first  of  December  last ;  but  no  returns  Were  questioned  at  all. 
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By  Mr.  Pool  : 

Q.  And  that  appeared  before  the  ^mnd  jury  in  jast  that  way  f — A.  That  appeared  before 
the  grand  jury  in  just  that  way. 

By  Mr.  Blair  : 

Q.  I  understand  you  to  say  that  there  is  no  way  in  which  these  returns  can  be  counted  by 
the  canvassing  oflScer  that  does  not  elect  Mr.  Boles  f — A.  That  is  what  I  understand,  and  that 
is  what  the  witnesses  testified  before  the  ^rand  jury ;  the  deputy  secretary  of  state  so  testified. 
Now,  Governor  Clayton,  on  the  20th  February  following,  issued  a  certificate,  of  which  I 
have  a  copy,  and  a  copy  of  which  I  understand  has  been  laid  before  this  committee.  Would 
you  like  me  to  read  the  section  of  the  enforcement  act  which  it  is  claimed  that  Governor 
Clayton  has  violated? 

Q.  Yes;  read  it. — A.  It  is  the  twenty-second  section, as  follows: 

**  Sec.  22.  And  be  it  further  enacted,  That  any  officer  of  anv  election  at  which  any  Repre- 
sentative or  Delegate  in  the  Congress  of  the  United  States  shall  be  voted  for,  whether  such 
officer  be  appointed  by  or  under  any  law  or  authority  of  the  United  States,  or  by  or  under 
any  State,  Territorial,  district,  or  municipal  law  or  authority,  who  shall  neglect  or  refuse  to 
perform  any  duty  in  regard  to  such  election  required  of  him  by  any  law  of  the  United  States, 
or  of  any  State  or  Territory  thereof;  or  violate  any  dutv  so  imposed,  or  knowingly  do  any 
act  thereby  unauthorized,  with  intent  to  affect  any  such  election,  or  the  result  thereof;  or 
fraudulently  make  any  false  certificate  of  the  result  of  such  election  in  regard  to  such  Repre- 
sentative or  Delegate;  or  withhold,  conceal,  or  destroy  any  certificate  of  record  so  required 
by  law ;  or  aid,  counsel,  procure,  or  advise  any  voter,  person,  or  officer  to  do  any  act  by  this 
or  any  of  the  preceding  sectious  made  a  crime  ;  or  to  omit  to  do  any  duty,  the  omission  of 
which  is  by  this  or  any  of  said  sections  made  a  crime,  or  attempt  to  do  so,  shall  be  deemed 
guilty  ef  a  crime,  and  shall  be  liable  to  prosecution  and  punishment  therefor,  as  provided  in 
the  nineteenth  section  of  this  act  for  persons  guilty  of  any  of  the  crimes  therein  specified." 

As  the  grand  jury  was  then  in  session,  the  case  was  brought  immediately  before  them,  ac- 
cording to  the  practice  in  Arkansas  in  the  State  and  national  courts. 

Q.  How  was  the  grand  jury  composed  7  There  have  been  allegations  that  the  grand  jury 
was  packed,  in  order  to  accomplish  the  result  of  this  indictment.-^A.  I  am  entirely  satisfied 
that  there  is  not  a  word  of  truth  in  thaL  The  grand  jurv  were  selected  by  commissioners 
appointed  by  the  court,  for  the  first  time  in  the  nistory  of  the  court,  I  believe.  Heretofore 
the  marshal  has  always  had  the  sole  work  of  selecting  the  jury.  There  were  three  commis- 
sioners, and  each  of  the  three  commissioners  furnished  a  list  of  fifty  names,  and  from  the  one 
hundred  and  fifty  names  thus  furnished  the  selection  of  jurors  was  made.  I  have  had  official 
connection  with  six  grand  juries  while  in  office  as  district  attorney,  and  I  think  this  was  as 
competent  a  grand  jury,  as  honest  and  efficient  as  any  I  have  ever  had  anything  to  do  with. 
Judge  Caldwell  has  so  stated  ;  has  stated  so  often.  He  gave  a  number  oi  the  grand  jurors, 
some  twelve,  I  believe,  who  waited  upon  him  at  one  time,  a  card  to  that  effect,  of  which  I 
understand  you  have  a  copy. 

Q.  Is  this  Judgre  Caldwell  regarded  as  a  friend  of  Governor  Clayton  T  I  believe  he  ap- 
points the  commissioners  to  select  the  grand  jury? — A.  Yes,  sir.  He  is  now  considered  a 
Clayton  man,  since  he  has  done  what  he  has  done  in  connection  with  these  things. 

Q.  You  have  spoken  of  a  conversation  which  you  had  with  Judge  Clayton,  and  of  some 
letter  which  he  wrote  to  Governor  Clayton  withdrawing  certain  assurances  he  had  previously 
given? — A.  Yes,  sir. 

Q.  What  were  those  assurances? — A.  All  that  I  know  about  it  is  what  Judge  Caldwell 
told  me.  He  said  he  had  assured  Governor  Clayton  that  I  was  friendly  toward  him,  and 
would  do  nothing  unfairly  against  him.  That  is  what  Judge  Caldwell  stated  to  me  as  what 
he  referred  to  by  ** assurances." 

Q.  When  did  he  give  those  assurances,  and  under  what  circumstances  did  he  give  them  ? — 
A.  He  said  he  had  given  them  to  Governor  Clayton,  in  Little  Rock,  at  various  times.  He 
said  he  had  met  Governor  Clayton  on  the  street  several  times ;  that  Governor  Clayton  had 
been  at  his  house  and  had  interviews  with  him  when  the  matter  of  my  probable  conduct 
was  discussed. 

Q.  Was  Governor  Clayton  anticipating  anything  of  this  kind  ? — A.  That,  of  course,  I  do 
not  know. 

Q.' What  did  Judge  Caldwell  say  about  that? — A.  He  did  not  state  that  he  understood 
that  Grovernor  Clayton  was  anticipating  any  prosecution;  at  least  he  did  not  so  state  to  me. 

Q.  He  did  not  ? — A.  No,  sir. 

Q.  Why  was  he  called  upon  to  give  any  assurances  in  reference  to  your  conduct  ? — A.  I 
am  not  able  to  answer  that  question. 

Q.  You  say  the  judge  is  regarded  as  a  friend  of  Governor  Clayton? — A.  Yes,  sir;  he  is 
now  so  considered  very  generally  in  the  State. 

Q.  The  gentlemen  appointed  in  your  place  and  in  place  of  the  marshal  of  the  district  were 
appointed  upon  the  recommendation  of  Governor  Clayton  ? — A.  It  is  so  understood. 

Q.  Upon  your  suspension  yon  came  on  here  and  saw  the  President,  did  you  not,  you  and 
Marshal  Catterson  7 — A.  Yes,  sir. 

Q.  Did  you  lay  all  these  facts  before  the  President? — A.  Yes,  sir:  we  laid  them  before 
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the  Attorney-General  in  the  first  instance,  in  the  form  of  aJQSdavits.    Afterward  we  called 

Xn  the  President,  at  Lonfi^  Branch,  and  stated  the  case  to  him  and  referred  him  to  the 
lavits  on  file  in  the  Attomey-Generars  Office.    He  assured  us  he  would  investigate  the 
case,  but  said  he  would  take  no  final  action  until  his  return  to  Washington. 

Q.  Did  the  President  say  he  had  suspended  you  from  office  on  account  of  representations 
to  him  by  Grovemor  Clayton  ? — A.  He  said  he  had  done  it  on  account  of  the  letter  which 
Jodipe  Caldwell  had  written  to  Governor  Clayton,  and  which  Governor  Clayton  had  shown 
to  him. 
Q.  The  President  is  now  in  possession  of  all  the  facts  in  this  case? — A.  Yes,  sir. 
Q.  Through  the  affidavits  nled  by  yourself  and  Marshal  Catterson  f — A.  Tes,  sir ;  and 
a  nmnbe  of  otherr  affidavits. 

Q.  He  knows  precisely  the  grounds  upon  which  Governor  Clayton  asked  your  removal 
from  office t— A.  les,  sir;  they  were  fully  stated  to  him  at  our  interview  with  him,  and  he 
was  referred  to  the  documents  in  the  Attorney -General's  Office. 

Q.  Was  that  letter  of  Judge  Caldwell  written  on  account  of  this  indictment? — A.  Yes, 
sir :    it  was  so  stated  to  me  and  to  General  Catterson  by  Judge  Caldwell. 

Q.  Is  Judge  Caldwell  familiar  with  all  the  facts  ?  Does  he  know  all  the  testimony  in  this 
case  which  was  brought  before  the  grand  jury  ? — ^A.  Yes,  sir,  he  does. 

Q.  And  upon  that  state  of  facts  he  wrote  the  letter  which  the  President  says  caused  your 
snspeosion  7 — ^A.  Yes,  sir.  I  am  not  aware  that  he  was  familiar  with  all  the  facts  at  the 
tioae  he  wrote  the  letter.  I  am  not  aware  that  he  knew  at  that  time  what  proof  had  been 
broii^fat  before  the  grand  iury.  But  he  knows  now  the  state  of  facts  and  the  law  upon  which 
the  indictment  was  found. 

Q.  And  the  present  acting  district  attorney  and  marshal  were  appointed  at  the  solicitation 
of  Governor  Clayton  ? — A.  Yes,  sir. 

Q.   With  that  state  of  facts,  with  the  judge  and  the  officers  of  the  court  interested  in  sup- 
porting Clayton,  do  you  think  there  is  any  possibility  of  his  being  convicted  ? — A.  I  should 
not  like  to  express  an  opinion  upon  that  point.    The  officers  who  have  been  appointed  in 
plac:e  of  General  Catterson  and  myself  are  understood  to  be  personal  and  political  friends  of 
Governor  Clayton  ;  are  so  generally  understood.     Governor  Clayton's  present  organ,  the 
Little  Rock  £epublican,  claims  them  as  such.    Major  Harrington  was  on  General  Clayton's 
8ta£r  daring  the  war ;  was  known  to  be  very  intimate  with  him.     Col.  John  A.  Williams, 
a  prominent  lawyer  and  republican  leader,  of  Pine  Bluff,  Ark.,  made  an  affidavit,  which 
is  on  file  with  the  Attorney-General,  stating  that  the  relations  of  Major  Harrington  to  Gen- 
eral Clayton  at  that  time  were  peculiarly  intimate.    He  uses  very  strong  language  in  the 
affidavit,  and  says  that  Harrington  is  understood  to  be  Clayton's  serviceable  tool. 

Q.  Well,  sir,  what  is  the  general  opinion  in  the  State  as  to  the  result  of  this  trial  under 
present  circumstances  ?~  A.  I  think  the  people  very  generally  have  lost  confidence  in  having 
a  fair  trial  of  the  case.  They  understand  that  these  changes  were  made  because  of  that  in- 
dictoaent,  and  for  the  purpose  of  defeating  a  conviction  under  it.  That  is  a  very  general  im- 
pression with  the  people  of  the  State. 

Q.  Now,  if  the  marshal  and  district  attorney  and  the  judge  are  inclined  to  do  so,  can  they 
pack  the  jury  in  this  case  ? — A.  They  have  the  same  facilities  that  such  officers  have  every- 
where. 

Q.  They  have  the  selection  of  the  jury  commissioners,  have  they  not?— A.  Yefl,  sir ;  tbo 
judg^  appoints  the  commissioners,  one  of  whom  is  usually  the  marshal  himself. 

Q.  And  the  commissioners  select  every  juryman  that  is  called  f — A.  Yes,  vir ;  grand  and 
petit. 

Q.  And  make  the  panel  1 — A.  Yes,  sir. 

Q.  It  was  testified  here  on  Saturday  by  Mr.  Wheeler,  the  foreman  of  the  grand  jury,  that 
immediately  after  the  finding  of  this  indictment  the  grand  jury  were  dischaiged  ? — A. 
Yea,  sir. 

Q.  Was  it  on  account  of  the  finding  of  this  indictment  that  that  grand  jury  were  dis- 
charged t — A.  That  is  the  very  general  belief.  I  have  reason  to  believe  so,  and  do  be- 
lieve so. 

Q.  What  are  your  reasons  for  so  believing? — A.  Because  of  Judge  Caldwell's  sudden 
change  of  front  after  the  Clayton  case  was  presented  to  the  grand  jury.  Those  election 
frauds  that  were  perpetrated  at  the  general  election  of  November  last  excited  a  great  deal  of 
feeling  and  indignation  throughout  the  Btate.  When  I  returned  to  Little  Rock,  about  the 
Ist  of  January— I  was  absent  for  two  months  previous,  and  at  the  time  of  the  election — soon 
after  I  returned.  Judge  Caldwell  called  my  particular  attention  to  these  election  frauds,  and 
urged  me  to  prosecute  them  with  all  vigor.  He  advised  me  to  commence  the  preliminary 
inreetigations  before  the  commissioners  in  the  cases  of  the  principal  parties  connected  with 
the  frauds,  and,  among  others,  against  Dwight  P.  Belden,  who  manipulated  the  frauds  in 
Hot  Springs  County.  I  did  so,  and  had  the  parties  arrested  and  held  to  bail,  they  waiving 
an  examination.  Shortly  before  the  April  term  of  the  court  Judge  Caldwell  said  to  me,  in 
the  presence  of  several  persons,  that  if  he  were  in  my  place  he  would  secure  a  thousand  in- 
dictments for  these  election  frauds  at  the  coming  term.  He  directed  General  Catterson,  who 
was  proposing  to  go  down  in  the  southern  part  of  the  State,  to  obtain  from  me  blank  sub- 
poenas, and  to  subpoena  every  person  that  he  saw  who  was  connected  with  the  election. 
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frauds;  and  after  the  court  opened,  while  Jadg^  Dillon  was  stiU  presidinfi^  (the  circait 
judge  who  presided  the  first  week),  Judge  Underwood  requested  me  to  immediately  present 
the  Belden  case  to  the  grand  jury,  and  after  they  had  found  the  indictment  to  press  it  for 
trial  at  once,  for  he  wished  to  try  it  while  Judge  Dillon  was  present.  Several  times  daring 
the  term  I  inquired  of  him  when  he  intended  to  discharge  tne  grand  jury,  and  each  time 
he  told  me  that  they  might  take  their  time  and  continue  in  session  until  they  had  finished 
their  business.  At  one  time  he  called  attention  to  the  fact  that  he  had  no  longer  to  hold 
court  in  Van  Buren,  since  the  division  of  the  district,  and  therefore  he  was  in  no  hurry  to 
get  away  from  Little  Rock.  And  the  week  before  the  grand  jurv  was  discharged  he  told 
the  foreman  that  they  might  sit  all  summer,  if  necessary,  to  sift  these  frauds  to  the  bottom. 
In  a  conversation  whicn  General  Catterson  and  I  had  with  Judge  Caldwell,  after  we 
learned  that  he  was  the  cause  of  our  suspension,  he  told  us  that  General  Edwards  came 
to  him,  after  he  had  been  befo  e  the  grand  jury,  and  notified  him  that  Clayton^s  case  had 
been  presented  to  the  grand  jury ;  and  I  know  that  he  was  aware  of  the  fact  that  that 
case  had  been  presented  to  the  grand  jury,  for  I,  myself,  told  him  the  morning  the  grand 
jury  were  discharged,  and  before  they  were  discharged.  On  the  morning  of  Monday,  the 
15th  of  May,  the  day  they  were  discharged.  Judge  Caldwell  came  to  my  office,  and  in  quite 
an  excited  mood  announced  that  he  was  going  to  discharge  the  grand  jury  immediately.  He 
said  he  was  satisfied  they  bad  become  a  political  machine.  I  told  him  that  I  thought  he 
was  entirely  mistaken  ;  that  I  believed  the  grand  jury  were  trying  to  do  their  duty  faithfully ; 
that  I  ought  to  know  as  much  about  their  action  as  he,  becauHe  I  was  with  them  the  mo3t 
of  the  time.  I  told  him  that  a  large  number  of  cases  were  unfinished,  not  connected  with 
the  election  at  all.  In  fact  the  ^rand  jury  that  morning  presented  forty  indictments  ;  and 
only  fifteen  indictments  for  election  frauds  were  found  that  term,  though  there  were  some 
seventy-five  indictments  found  In  all  bv  them.  I  urged  that  the  grand  jury  needed  more 
time  to  finish  up  their  business ;  I  called  his  attention  to  the  fact  that  they  were  then  in  the 
midst  of  the  investigation  of  the  Pulaski  County  frauds ;  that  a  large  number  of  witnesses 
had  been  examined,  and  the  gprand  jury  had  had  no  opportunity  to  consider  the  cases.  I 
saw  that  he  was  very  determined  to  dismiss  the  grand  ]ury  speedily,  and  I  urg^d  him,  there- 
fore, to  give  me  till  the  next  morning— Tuesday  morning.  He  left  the  office,  and  in  about 
an  hour,  as  he  came  back  and  passed  my  office-door,  he  called  out  that  he  would  discharge 
the  grand  jur^  at  12  o'clock.  The  juirmen  were  called  in  at  12  o'clock,  and,  after  present- 
ing some  indictments,  the  foreman  of  the  grand  jury  was  asked  if  there  was  any  other  busi- 
ness before  the  grand  jury.  He  replied  that  there  was ;  stated  that  twenty-seven  witnesses 
had  been  examined  in  the  Pulaski  County  cases,  and  called  attention  to  other  business  be- 
fore the  gprand  jury,  one  case  being  that  of  a  contumacious  witness.  Judge  Caldwell  replied 
that  that  business  would  have  to  go  over  the  term ;  that  the  parties  not  indicted  could  be 
brought  before  the  commissioners,  and  then  dismissed  the  grand  jury.  General  Catterson 
and  I  waited  upon  him  to  learn  why  he  had  recommended  our  removal.  He  told  us  that 
he  felt  very  much  mortified  because  of  the  indictment  of  Clayton ;  that  when  he  looked  over 
the  batch  of  indictments  that  morning  as  he  sat  on  the  bench,  before  he  left  the  pi  ce,  when 
he  came  to  the  Clayton  indictment  he  took  it  out  and  showed  it  to  the  clerk  and  said,*' There 
is  a  club  which  will  cost  Whipple  his  head." 

By  Mr.  Pool  : 

Q.  Did  he  say  that  in  open  court  f — A.  After  the  court  adjourned ;  that  is  what  the  judge 
told  me.  He  said  that  he  was  very  ang^y  and  excited,  and  went  immediately  home  and 
wrote  this  letter  to  Governor  Clayton,  marking  it  **confidentiar';  that)  he  was  so  excited 
when  he  wrote  it  that  he  retained  it  until  the  next  morning  before  he  sent  it. 

By  Mr.  Blair: 

Q.  Did  be  ask  any  explanation  from  you  before  he  sent  that  letter  f — A.  No,  sir. 

Q.  Did  ne  ask  what  testimony  there  was  7 — A.  No,  sir,  he  did  not. 

Q.  What  is  the  reputation  of  your  successor  in  office;  1  mean  as  a  lawyer,  in  point  of 
ability  and  efficiency  f — A.  Judge  Whytock,  a  prominent  republican  leader,  and  judge  of 
the  circuit  including  Pulaski  County,  and  the  principal  circuit  in  the  State,  made  affidavit, 
which  is  on  file  with  the  Attorney-General,  that  Major  Harrington  had  never  appeared  in 
his  court  in  any  case,  in  any  capacity,  or  for  any  purpose  as  an  attorney.  Major  Harring- 
ton resided  in  Little  Rock  about  three  years.  Mr.  Kerott,  the  deputy  clerk  of  the  supreme 
court  of  the  State,  has  made  an  aflidavit,  which  is  also  on  file  with  the  Attorney-General, 
that  Major  Harrington  has  never  appeared  in  any  case  before  the  supreme  court ;  and  the 
deputy  clerk  of  the  United  States  court  has  made  aflidavit,  which  is  also  on  file  with  the 
Attorney- General,  that  Mai  or  Harrington  has  never  appeared  in  the  United  States  court, 
except  in  three  or  four  cases  of  small  misdemeanors. 

Q.  What  was  the  motive  of  the  governor  in  giving  this  certificate  to  a  man  who  was  not 
elected? — A.  Of  course  it  is  very  hard  to  tell  what  his  motive  was.  It  is  generally  under- 
stood that  it  was  done  in  pursuance  of  a  trade. 

Q.  Of  a  trade  T — A.  Yes,  sir ;  that  is  the  general  understanding. 

Q.  What  was  the  trade  f — A.  That  the  democratic  members  of  the  legislature  should 
support  him  for  the  Senate  of  the  United  States. 
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Q.  Did  they  do  it? — A.  Yes,  8ir  ;  they  did. 

Q.  And  the  governor  carried  out  his  part  of  the  bargain  T — A.  Yes,  sir ;  it  seems  very 
plain  that  he  did  that. 

Q.  You  have  spoken  of  certain  election  fraads ;  among  others,  of  the  Belden  frauds  in 
Hot  Springs  County  f— A.  Yes,  sir. 

Q.  Give  us  a  statement  of  that  case. — A.  Well,  sir,  Dwight  P.  Belden,  who  is  Clayton's 
Stale  senator,  is  accused  of  having  manipulated  the  registration  in  Hot  Springs  County, 
and  of  having  stuffed  the  ballot-boxes  in  Hot  Springs  precinct  in  the  election.  He  is  ac- 
cused of  having  been  the  main  instrument  in  striking  aoout  three  hundred  legal  voters  from 
tbe  registration  books,  many  of  whom  were  republicans,  and  who  were  stricken  off  at  his 
8ii^;g«8tion  because  he  claimed  that  they  would  not  vote  for  him.  He  is  also  accused  of 
baviDg  added  several  hundred  names  to  the  registration  books  of  that  county,  many  of  them 
strainr  names. 

Mr.  Pool.  Are  we  to  investiga'e  frauds  at  the  ballot-box  in  the  several  States ;  and,  if  so, 
are  the  accusations  admissible  of  what  this  or  that  man  may  have  done  ? 

Mr.  Blair.  As  I  understand,  he  is  indicted  for  those  frauds. 

Tbe  Chairman.  I  understand  that  the  object  of  this  testimony  is  to  show  that  the  laws 
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_  not  properly  administered  in  the  State  of  Arkansas. 
Mr.  Blair.  That  is  the  purpose. 
Xhe  Chairman.  But  so  far  as  the  question  of  the  innocence  ot  guilt  of  parties  on  trial 
is  <^>iicerDed,  I  do  not  think  it  is  proper  for  us  to  go  into  any  investigation  of  that.    The 
onlj*  question  is,  whether  the  laws  are  or  are  not  faithfully  executed. 

Mr.  Blair.  I  think  that  nothing  could  be  more  pertinent  to  this  inquiry,  which  we  have 

been  carr}'ing  on  here  so  long,  and  during  which  we  have  been  asking  all  sorts  of  questions, 

and  of  all  sorts  of  people  ;  yet,  when  a  question  is  asked  which  brings  home  a  violation  of 

law  to  a  man  whose  duty  it  is  to  execute  the  law,  then  there  seems  to  be  some  trouble  about 

it. 

Mr.  Pool.  That  is  not  exactly  the  question  which  I  raised. 

Mr.  Blair.  I  think  it  is  a  much  greater  crime  in  an  officer,  the  highest  officer  of  the  State, 
to  assist  in  the  perpetration  of  frauds  and  to  countenance  violations  of  law,  than  it  is  in  an 
indi^idnal  who  is  not  charged  with  and  sworn  to  secure  the  execution  of  the  law. 

Tbe  Chairman.  I  understand  the  question  raised  by  Mr.  Pool  to  be,  whether  it  is  advis- 
able for  us  to  go  into  the  details  of  the  charges  and  evidence  against  these  persons  who  are 
indicted,  or  whether  our  inquiry  ought  rather  to  be  confined  to  tne  fact  that  they  have  been 
indicated,  and  whether  the  law  has  been  or  is  likely  to  be  faithfully  executed  against  those 
parties.  The  point,  as  I  understand  it,  is,  that  we  are  not  to  make  ourselves  the  tribunal 
to  determine  woether  they  are  guiltv  or  innocent,  but  that  we  are  merely  to  inquire  whether 
the  proper  tribunals  there  have  tried  them  faithfully,  or  are  likely  to  do  so. 

Mr.  pool.  The  witness  says  that  a  certain  man  has  been  charged  with  having  done  cer- 
tain acts,  which  he  is  proceeding  to  state.  The  point  I  made  is  this :  In  the  first  place 
whether  we  should  go  into  an  investigation  of  the  truth  or  falsity  of  that  charge ;  and  if 
ipre  should  do  so,  whether  that  truth  or  falsity  can  be  proved  simplv  by  saying  that  it  is  said  so 
and  so.  My  point  is  whether,  in  the  first  place,  we  should  make  the  inquiry ,  and  in  the 
second  place,  if  this  is  the  character  of  testimony  we  should  take  ? 

Mr.  Blair.  As  I  understand,  we  are  charged  with  an  investigation  of  affairs  in  the  late 
insurrectionary  States,  as  to  the  execution  of  the  law,  &c  Now  I  want,  if  I  can,  to  bring 
home  to  certain  high  officials  in  the  State  of  Arkansas,  that  they  themselves  have  violated 
the  law  in  tbe  grossest  manner ;  and  I  propose  to  bring  it  directly  home  to  the  man  who  was 
governor  of  the  State  of  Arkansas. 

Mr.  Pool.  But  you  are  now  inquiring  in  regard  to  a  man  who  is  not  and  has  not  been  the 
governor  of  that  State. 

Tbe  Chairman.  If  General  Blair  will  make  offer  of  what  testimony  he  desires  to  present, 
then  there  will  be  a  question  upon  which  the  Chairman  can  rule. 

Mr.  Blair.  I  propose  to  connect  Governor  Clayton  with  the  frauds  committed  by  this 
man  Belden  ;  I  propose  to  show  that  the  election  in  that  county,  as  well  as  in  other  coun- 
ties in  the  State  of  Arkansas,  was  carried  by  means  of  the  grossest  frauds,  and  that  the  men 
who  committed  those  frauds  were  the  friends  and  acting  in  the  interest  of  the  then  governor 
of  tbe  State  ;  that  they  committed  those  frauds  with  liis  countenance,  and  in  his  interest. 
Tbat  is  what  I  propose  to  show. 
Mr.  Pool.  You  mean  that  the  frauds  were  committed  with  his  complicity? 
Mr.  Blair.  Yes. 

The  Chairman.  So  far  as  it  is  intended  to  show  that  any  person  has  been  guilty  of  a 
violation  of  the  law  in  the  State  of  Arkansas,  I  suppose,  under  the  broad  terms  of  our 
resolution,  we  would  be  authorized  to  inquire  whether  the  law  against  that  offense  has  been 
executed.  But  I  do  not  take  it  that  we  are  instructed  to  inquire  whether  everv  person  who 
has  been  charged  with  any  violation  of  law  has  been  or  ought  to  be  convictecl.  However, 
aa  the  joint  committee  has  charged  us  with  the  examination  of  this  witness,  I  think  it  prob- 
able that  our  shortest  way  is  to  take  the  testimony  offered.  Unless  some  specific  Question  is 
presented,  it  is  impossible  for  the  chairman  of  this  committee,  as  its  organ,  to  make  any  de- 
cision for  the  committee  to  sustain  or  overrule. 
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Mr.  Blair.  Tbe  witness  hnd  already  stated  that  Belden 

The  Chairman.  Put  your  question,  and  then,  if  objection  is  made  to  it,  I  will  rale 
whether  it  is  admissible  or  not. 

Mr.  Pool.  I  will  withdraw  any  objection. 

Mr.  Blair.  I  want  the  witness  to  state  to  the  committee  the  facts  in  connection  with  the 
indictment  of  Belden  for  f rands  in  the  election  in  Hot  Springs  County. 

The  Chairman  (to  witness).  Before  yon  proceed  to  answer,  I  will  say  that  in  the  opinion 
of  the  chairman  it  is  proper,  under  the  practice  we  have  adopted  in  our  investigation,  for 
yon  to  state  the  facts  as  they  appeared  before  the  grand  jury  which  relate  to  the  adminis- 
tration of  the  law,  for  that  is  what  we  are  inquiring  about. 

Mr.  Blair.  That  is  what  I  want. 

The  Chairman  (to  witness).  Confine  yourself  to  that. 

Tbe  Witness.  The  facts  I  have  stated  in  the  Belden  case  appeared  before  the  grand 
jury.  It  further  appeared  that  after  tbe  polls  were  closed  in  the  Hot  Springs  precinct  Bel- 
den,  who  was  not  an  officer  of  election,  out  was  a  candidate  for  the  State  senate  in  tbe 
senatorial  district  including  Hot  Springs  County,  went  into  the  polling-place,  took  the  reg- 
istration*book,  and  commenced  calling  off  the  names  of  parties  who  had  not  voted ;  that  be 
called  off  about  one  hundred  and  fiftv  names  from  the  registration-book,  and  as  he  called 
them  off,  his  brother,  who  was  one  of  the  clerks  of  election,  wrote  them  down  on  the  poll- 
list  and  voted  them. 

By  Mr.  Blair  : 

Q.  Voted  them? — A.  Yes,  sir;  that  among  them  he  voted  **Abe  Lincoln,*'  "James  Sar- 
rat,"  and  several  prominent  citizens  of  Little  Rock,  D.  P.  Upham,  John  McOlure,  tbe  chief 
justice  of  the  State,  and  others.  I  have  here  a  certified  copy  of  the  poli-liet  Upon  that 
state  of  facts  Belden  was  indicted  by  the  g^nd  jury  at  the  last  April  term. 

Q.  Was  Belden  a  Republican  7 — A.  Yes,  sir. 

Q.  A  friend  of  Clayton  T — A.  Yes,  sir. 

Q.  Who  appoints  the  officers  of  registration  in  your  State  f — A.  They  are  appointed  in  the 
first  instance  by  the  governor  and  the  senate,  and  the  governor  fills  all  vacancies  that  may 
afterward  occur.  I  think  nearly  all  the  registrars  of  the  State  were  appointed  by  tbe  gover- 
nor to  fill  vacancies ;  that  is,  nearly  all  who  acted  at  tbe  recent  election. 

Q.  All  of  them  were  his  appointees  f — ^A.  Yes,  sir ;  that  is  my  understanding. 

Q.  And  the  judges  of  election  certified  the  polls  as  manipulated  by  Belden  ? — A.  Yes,  sir. 

(^.  Were  they  indicted  also  f — A.  Yes,  sir. 

Q.  They  were  all  indicted  ? — A.  Yes,  sir. 

Q.  Did  similar  occurrences  take  place  in  many  other  counties  of  the  State  f — A.  They  did 
in  Clark  County.  In  one  precinct  in  Clark  County  the  poll-b<M)k  showed  that  1 ,  148  men  had 
voted,  while  the  registration-book  showed  only  about  cOO  men  registered.  The  count  kept 
at  the  polls  showed  that  835  men  actual!  v  voted ;  and  the  census  returns  show  that  there  are 
only  about  800  voters  in  that  precinct — that  is,  Caddo  precinct,  of  Clark  County. 

By  Mr.  Pool  : 

Q.  Do  vou  mean  the  returns  of  the  United  States  census  7 — A.  Yes,  sir. 
Q.  Of  the  last  census? — A.  Yes,  sir;  of  the  census  taken  last  spring. 

By  Mr.  Blair  : 

Q.  Were  there  any  other  counties  in  the  same  predicament  f — A.  Those  were  the  only 
counties  we  had  an  opportunity  of  investigating  betbre  the  grand  iury. 

Q.  Were  there  any  others  being  investigated  when  the  ^rana  jury  was  discharged  by 
Judge  Caldwell  f— A.  Yes,  sir;  Pulaski  County  was  being  investigated,  and  twenty -seven 
witnesses  had  been  examined. 

Q .  What  condition  of  affairs  in  Pulaski  County  was  disclosed  by  the  investigation,  so  far 
as  it  went  f — A.  There  were  shown  many  instances  of  fraudulent  registration.  Parties  who 
were  not  voters  were  awarded  certificates  by  the  registrars.  There  were  many  cases  of  par- 
ties registered  in  the  wrong  ward  of  the  city  or  tne  wrong  precinct  in  the  county.  For 
instance,  parties  would  present  themselves  in  the  second  ward  to  be  registered,  and  would 
be  registered  in  Big  Hock  Township.  There  were  many  instances  of  that  kind  where  par- 
ties were  registered  in  the  wrong  places. 

Q.  In  whose  interest  were  these  frauds  perpetrated? — ^A.  In  the  interest  of  what  was 
known  as  the  Clayton  party. 

Q.  For  the  purpose  of  electing  men  who  would  support  him  for  Senator  of  the  United 
States? — A.  Yes,  sir  ;  and  in  many  cases  to  defeat  the  Republican  candidates. 

Q.  Who  would  not  vote  for  him  as  Senator  ? — A.  Who  would  not  pledge  themselves  to 
support  him  for  the  United  States  Senate.  That  was  the  case  in  Pulaski  County,  where  the 
Clayton  vote  was  understood  to  have  been  thrown  to  secure  the  election  of  Democratic  can- 
didates for  the  legislature  as  against  the  Republican  candidates,  because  the  former  were 
expected  to  support  Clayton  and  the  latter  were  not. 

Q.  Did  they  support  him  7— A.  They  did  support  him,  yes,  sir ;  they  voted  for  him  for 
United  States  Senator. 
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Q.  As  I  understand,  Governor  Clay Um  was  elected  Senator,  and  declined  to  accept  ? — A. 
Yes,  sir. 

Q.  What  was  his  reason  for  deeliniof^  to  accept  when  first  elected  f — A.  What  reason  did 
he  assif^n  1 

Q.  Yes.— A.  The  reason  that  he  assigrned  was  that  the  interests  of  the  Republican  party 
in  Arkansas  required  that  he  should  remain  governor.  But  that  was  not  the  general  under- 
standing;  at  all. 

Q.  What  was  the  general  understanding  on  the  subject  ? — A.  The  general  understanding 
was  that  he  declined  the  election  to  the  United  States  Senate  because  if  he  went  to  the  Sen- 
ate at  that  time  he  could  not  leave  the  government  of  the  State  in  the  hands  of  his  friends. 
Q.  Who  would  have  been  governor  if  he  had  not  declined  to  go  to  the  Senate  at  thtft 
tioie  f — A.  The  lieutenant-governor,  James  M.  Johnson. 

Q.  Was  he  a  friend  of  Clayton  f — A.  He  was  not  a  friend  of  Clayton  at  that  time.  He  was 
a  Republican. 

Q.  How  did  Clayton  subsequently  arrange  that  when  elected  the  second  time  ? — A.  On 
the  ere  of  the  second  election,  I  tmnk  the  day  before,  Lieutenant-Governor  Johnson  re- 
aira€jd  his  office  as  lieutenaut-govemor,  and  was  appointed  isecretary  of  state  by  Governor 
CiATton,  Secretary  White,  the  previous  secretary,  having  resigned.    Thereupon  Senator 
Hadley  was  elected  president  pro  tempore  of  the  senate,  and  became  acting  governor  of  the 
State  upon  the  election  of  Governor  Clayton  to  the  United  States  Senate. 
Q.  He  is  understood  to  be  a  friend  of  Clayton  f — A.  Governor  Hadley  ? 
Q.  Yes.— A.  Yes,  sir;  he  is  understood  to  be  a  Clayton  man  out  and  out. 
Q.  What  do  you  suppose  was  the  object  of  Governor  Clayton  in  seeking  to  retain  the 
control  of  the  State  in  the  hands  of  his  particular  friends  in  the  Republican  party,  rather 
than  let  it  go  into  the  hands  of  any  other  Republicans  f    What  interest  had  he  in  that? — 
A.  Do  you  wish  me  to  state  what  I  think  was  the  reason  f 

Q.  Certainly  I  do.— A.  1  have  reason  to  believe,  and  do  believe,  that  his  object  was  two- 
fold :  To  maintain  control  of  the  State  for  future  purposes,  more  particularly  for  the  benefit 
o€  his  friends,  to  whom  he  was  under  personal  obligation  for  his  election  to  the  United 
States  Senate,  and  also  to  prevent  an  investigation  of  the  records  of  his  administration. 

Q.  Now,  that  brings  us  to  a  point  that  I  want  to  know  something  about.  What  particu- 
lar transaction  in  the  records  of  his  administration  was  there  that  he  did  not  care  to  have 
disclosed  ? — ^A.  Well,  sir,  for  instancei  I  think  there  was  a  great  deal  in  connection  with  his 
management  of  the  State  aid  to  railroads. 

Q.  The  legislature  of  the  State  had  voted  subsidies  to  certain  railroads  f — A.  Yes,  sir. 
Q.  What  was  the  manner,  or  suoposed  to  be  the  manner,  in  which  the  governor  gave  out 
those  subsidies  7 — A.  The  State  aia  to  railroads  was  generally  awarded  to  personal  friends  of 
Governor  Clayton,  who  were  connected  with  railroads. 

Q.  Was  it,  in  any  instances,  given  to  companies  who  had  not  complied  with  the  require- 
ments of  the  law  1 — A.  That  is  understood  to  have  been  the  case  in  several  instances. 

Q.  In  what  instances  in  particular?— A.  Well,  sir,  in  the  case  of  the  Memphis  and  Little 
Rock  Railroad,  State  aid  for  one  hundred  and  twenty  miles  awarded,  when  only  forty-five 
mil^  remained  to  be  built  and  have  since  been  built 

Q.  He  paid  to  the  company  the  amount  of  aid  they  would  have  been  entitled  to  had  they 
built  one  hundred  and  twenty  miles  of  road? — A.  Yes,  sir;  $1,200,000. 

Q.  And  they  have  built  only  forty-odd  miles  for  which  they  are  entitled  to  the  State  aid  7 — 
A.  YeN,  sir. 

Q.  And  it  is  believed  he  has  violated  the  law  in  this  issue  of  State  bonds  over  and  above 
what  the  law  authorized  to  be  issued  7 — A.  Yes,  sir. 

Q.  Are  there  any  other  instances  of  similar  violations  of  the  law  on  the  part  of  the  gov- 
ernor 7 — A.  Well,  sir,  in  the  case  of  what  is  known  as  the  Little  Rock,  Pine  Bluff  and  New 
Orleans  Railroad,  the  president  of  which  is  James  M.  Lewis,  commissioner  of  immigration 
for  the  State  of  Arkansas,  and  conspicuously  known  as  an  intimate  personal  friend  of  Gov- 
ernor Clayton,  I  think  there  has  bc^n  $750,000  of  State  aid  awarded  to  the  road,  besides 
$3^,000  in  levee  bonds.  For  that  there  has  been  built  about  twelve  miles  of  road,  and  I 
understand  that  the  iron  for  those  twelve  miles  has,  for  the  most  part,  been  since  removed 
and  put  on  other  roads.  I  have  reason  to  believe,  and  do  believe,  that  Mr.  Lewis  has  not 
spent  more  than  $100,000  on  the  road. 

Q.  Was  the  issue  of  subsidy  to  that  road  in  excess  of  what  the  law  authorized  the  gov- 
ernor to  issue  ? — A.  So  I  understand. 

Q.  WhHt  amount  did  the  law  authorize  to  be  issued  for  the  twelve  miles  of  finished  road  T 
— A*  Fifteen  thousand  dollars  a  mile  for  the  twelve  miles. 

Q.  You  spoke  of  the  issue  of  levee  bonds  to  that  road.  Under  what  law  was  the  road 
allowed  to  have  those  levee  bonds  7 — A.  Well,  sir,  an  act  of  the  legislature  authorized  the 
issue  of  levee  bonds  to  the  amount  of  $3,000,000  for  the  erection  of  levees,  and  thi^i  road-bed 
is  claimed  for  a  levee.  It  is  said  that  the  actual  cost  of  grading  was  not  to  exceed  $2,500  a 
mile.  Aid  was  allowed  by  the  State  to  the  amount  of  $10,000  a  mile  to  roads  endowed  with 
a  land  grant,  and  $15,000  a  mile  to  roads  that  had  no  Congressional  aid. 

Q.  Did  that  road  get  bonds  for  their  embankment  under  the  railroad  law  and  additional 
bonds  under  the  levee  law  ? — A.  Yes,  sir. 
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Q.  It  was,  then,  paid  twice  for  the  same  embankment  7 — A.  In  that  way ;  yes,  sir.  The 
roaid  was  the  road  known  as  the  Mississippi,  Oaachita  and  Red  River  Railroad,  of  which 
Thomas  M.  Bo  wen  was  president  until  recently.  He  was  associate  justice  of  the  supreme 
court  at  the  time,  and  is  one  of  the  managing  men  of  the  Clayton  party. 

Q.  What  is  the  present  debt  of  the  State  of  Arkansas  ? — A.  The  statutes  anthorize  the 
increase  of  the  debt  to  about  $18,000,000.  I  think  the  funded  debt  is  about  $2,600,000. 
Then  there  is  a  debt  in  the  shape  of  old  outstanding  bonds,  which,  with  the  principal  and 
interest  up  to  the  first  of  last  January,  is  about  $1,600,000.  Then  aid  to  railroads  is  author- 
ized to  the  amount  of  about  $11,2&0,000,  and  levee  bonds  to  the  amount  of  $3,000,000. 

The  Chairman.  As  we  have  a  subcommittee  charged  with  the  investigation  of  that  8ub> 
ject,  is  it  desirable  that  we  should  go  into  the  matter  now? 

Mr.  Blair.  No,  I  do  not  know  that  I  want  to  ask  anything  farther  about  that. 

By  Mr.  Blair  : 

Q.  Are  there  any  other  transactions  of  a  financial  character  on  the  part  of  Governor  Clay- 
ton that  he  did  not  care  to  have  disclosed  by  a  hostile  administration  ? — A.  O,  I  am  not  fully 
posted  in  regard  to  that  matter.  I  do  not  know  as  much  about  that  as  other  parties  in  the 
State  claim  to  know.    I  am  not  able  to  state  about  anything  else. 

Q.  In  speaking  of  this  matter,  are  you  giving  what '  is  the  genemlly-received  opinion  of 
the  reason  for  the  action  of  the  governor  in  refusing  to  accept  his  election  to  the  United 
States  Senate  in  the  first  instance  f — A.  Yes,  sir;  I  think  it  is  the  generally-received  opinion. 

Q.  That  it  was  to  prevent  a  disclosure  of  these  transactions  to  which  you  have  ret'erred, 
as  well  as  other  transactions,  that  he  declined  that  election  f — A.  I  am  satisfied  that  is  the 
opinion  of  those  who  are  most  conversant  with  the  facts,  and  I  think  it  is  the  popular  im- 
pression and  belief. 

Q.  You  have  already  stated  that  the  election  law  places  the  appointment  of  all  officers  of 
registration  and  election  in  the  hands  of  the  governor.  Are  any  class  of  persons  in  your 
State  disfranchised  under  the  law  ? — A.  Yes,  sir. 

Q.  What  class  ? — ^A.  Those  who  narticipated  in  the  rebellion,  or  gave  it  aid  and  comfort^ 
or  who  violated  the  rules  of  civilizea  warfare  during  the  rebellion. 

Q.  Are  all  persons  in  your  State  disfranchised  woo  participated  in  the  rebellion,  or  gave 
aid  and  comfort  to  it  ? — ^A.  I  think  all  who  voluntarily  participated  in  the  rebellion,  or  vol- 
untarily gave  it  aid  and  comfort. 

Q.  No  persons  of  that  class  are  allowed  to  be  registered  or  to  vote  f — A.  No,  sir ;  unless 
their  disabilities  have  been  removed.  By  one  act  of  the  legislature  the  disabilities  of  over 
two  hundred  persons  were  removed. 

By  the  Chairman  : 

Q.  Is  that  disfranchisement  by  a  provision  of  your  constitution  t — A.  Yes,  sir. 
Q.  Which  provision  authorizes  tne  legislature  to  remove  it? — A.  Yes,  sir;  by  a  vote  of 
two-thirds  of  each  liouse. 

By  Mr.  Blair  : 

Q.  Do  you  find  that  practically,  under  this  disfranchising  provision,  the  officers  of  regis- 
tration can  exclude  almost  any  person  they  may  see  proper  to  exclude  ? — A.  Well,  I  know 
that  in  many  cases  they  have  excluded  the  votes  of  legal  voters. 

Q.  They  have  done  so  in  many  cases  ? — ^A.  Yes,  sir. 

Q.  And  in  other  cases  they  can  and  do  allow  persons  to  vote  who  are  didfranchised  ? — A. 
Yes,  sir ;  that  has  been  done. 

By  the  Chairman  : 

Q.  You  went  to  Arkansas  in  1868  ? — A.  Yes,  sir. 

Q.  How  long  had  you  been  a  member  of  the  bar  before  that  7 — A.  Nine  years. 

Q.  Did  you  go  to  Arkansas  as  United  States  district  attorney  ? — A.  No,  sir. 

Q.  When  were  you  appointed  United  States  district  attorney  ? — A.  I  was  appointed  as- 
sistant United  States  district  attorney  soon  after  I  went  there — two  or  three  weeks  after. 

Q.  So  far  as  you  know,  has  there  been  any  violation  of  law,  any  crime,  committed  in  the 
State  since  that  time  for  which  there  has  not  been  adequate  redress  in  some  of  the  legal  tri- 
bunals?— A.  Yes,  sir ;  the  first  year  I  was  in  Arkansas  there  were  a  great  many  such  cases 
reported. 

Q.  That  was  in  the  year  1868  f— A.  Yes,  sir. 

Q.  Were  they  of  the  class  commonly  known  as  Ku>Klux  outrages? — A.  Yes,  sir. 

Q.  Have  there  been  any  such  since  the  year  1868  that  you  are  aware  of? — A.  I  do  nut 
think  there  have  been  very  many  well-authenticated  cases  of  active  operations  of  the  Ku-Klux 
organization  since  1868. 

Q.  So  /ar,  then,  as  the  general  administration  of  justice  in  the  State  is  concerned,  have 
the  rights  of  person  and  of  property  been  maintained  ?— A.  Yes,  sir ;  I  think  they  have  been, 
very  generally. 

Q.  Is  that  the  condition  of  the  State  at  the  present  time? — A.  Yes,  sir. 

Q.  Now,  let  me  see  if  I  understand  the  political  condition  of  your  State,  out  of  which  these 
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troubles  eeem  to  have  arisen.    There  seem  to  be  two  contending divisioDs  in  the  Republican 
party,  one  of  which  you  call  the  Clayton  party  ? — A.  Yes,  sir. 

Q.  What  do  you  call  the  other  T— A.  Toe  slang  designations  of  the  two  parties  there  are 
^*  Minstrels  **  and  '*  Brindle- tails.'*    The  ''Minstrels  "  are  understood  to  be  the  Clayton  party. 
Q.  Who  is  understood  to  head  the  '*  Brindle-tails,"  as  you  call  them? — A.  I  think  Mr. 
Brooks  Is  understood  to  be  the  leader  of  the  '*  Brindte-tails." 

Q.  There  was  a  mi^'ority  of  Republicans  in  the  legislature  that  elected  Governor  Clayton 
to  the  United  States  Senate  ? — A.  Yes,  sir. 

Q.  And  when  these  two  divisions  came  into  conflict  in  regard  to  electing  a  United  States 
Senator,  you  say  the  Clayton  men  entered  into  a  corrupt  combination  with  the  Democrats, 
by  w^hich  the  Democrats  agreed  to  vote  for  Governor  Clayton  for  the  Senate  of  the  United 
States,  in  consideration  of  Governor  Clayton  giving  a  certificate  of  election  to  the  Demo- 
cratic candidate  for  Congpress  in  the  third  Congressional  district  of  the  State  t — A.  That  is 
believed  by  many  persons. 

Q.  You  have  already  stated  that  here  as  the  general  belief  in  the  State  7 — A.  Yes,  sir. 
Q.   Is  that  your  belief  7 — A.  Well,  it  is  my  belief  that  Clayton  made  some  trade  with  the 
Democrats.    Preciselv  what  were  the  terms  of  the  trade  I  would  not  undertake  to  say. 

Q.  You  have  alreadv  put  it  in  that  form  in  your  testimoinr.  I  want  to  understand  if  that 
is  your  belief? — A.  I  do  not  think  I  put  it  in  exactly  that  form. 

Q.  You  stated  that  to  be  the  general  belief  ?— A.  I  thiuk  it  is  the  general  belief. 
Q.  Do  you  include  yourself  among  those  who  entertain  that  belief  T — A.  Well,  I  have 
reason  to  believe  it,  and  I  know  of  no  reason  why  it  is  not  true. 

Q.  And  then  it  is  alleged  that  frauds  were  committed  in  the  election  ot  some  members  of 
the  legislature?— A.  Yes,  sir. 

Q,  I  desire,  as  of  course  everybody  ought  to  desire,  that  everybody  who  was  guilty  of 
those  frauds  should  be  punished.  Were  those  frauds  the  subject  of  investigation  in  any 
contest  affecting  the  seats  of  those  members  in  the  State  legislature  ? — A.  Yes,  sir ;  they 
■were. 

Q.  Were  they  decided  by  the  legislature ?— A.  Yes,  sir;  they  were  decided  both  in  the 
house  and  in  the  senate. 

Q.  And  some  of  those  frauds  were  the  same  as  those  upon  which  you  were  proceeding  to 
have  indictments  in  the  United  States  courts  f — A.  Yes,  sir ;  the  very  same. 

Q.  The  foundation  of  one  of  the  indictments  against  Governor  Clayton  was  the  corrupt 
granting  by  him  of  a  certificate  of  election  to  Mr.  Edwards,  in  order  to  assist  in  securing 
the  election  of  Governor  Clayton  to  the  Senate  of  the  United  States  ? — A.  Yes,  sir. 

Q.  Had  you  Indictments  prepared  against  anybody  else  for  having  either  advised  or  coun- 
seled or  conspired  with  Governor  Clayton  with  reference  to  that  certificate  ? — A.  No,  sir. 

Q.  Yofl  had  no  such  indictments  ready  to  send  before  the  grand  jury  7 — ^A.  No,  sir  ;  no 
other  }>er8on8  were  accused. 

Q.  Do  I  understand  you  to  say  that  it  is  the  practice  in  your  State  for  the  United  States 
district  attorney  to  send  an  indictment  before  the  grand  jury,  simply  upon  a  request  made 
to  him  bv  any  citizen,  without  his  going  before  a  United  States  commissioner  and  making 
oath  to  toe  commission  of  the  offense  7 — A.  Yes,  sir ;  that  is  the  practice.  During  the  va- 
cation of  the  court  it  is  usual  to  bring  important  cases  before  a  commissioner  and  have  a 
preliminary  examination.     But  that  is  not  absolutely  necessary,  and  not  always  done. 

Q.  I  only  want  to  ascertain  the  practice.  In  this  case  the  indictment  against  Governor 
Clayton  was  sent  by  you  before  the  grand  jury  upon  the  letter  of  Mr.  Boles  to  youT — A. 
Yes,  sir. 

Q.  There  was  no  preliminary  investigation  before  a  United  States  commissioner  7 — A. 
No,  sir  ;.  it  was  brought  immediately  before  the  grand  jury,  then  in  session. 

Q.  Were  you  identified  with  either  one  or  the  other  contending  divisions  in  the  Republican 
party  ;  and  if  so,  with  which  one? — A.  I  was  not  in  the  State  at  the  time  of  the  election. 
I  took  no  active  part  in  the  election,  one  way  or  the  other.  I  was  not  identified  in  any  way 
with  either  division,  except  in  sympathy. 

Q.  With  which  division  were  you  identified  in  sympathy  f — A.  My  sympathies  all  along 
have  been  with  what  are  known  as  the  *'  Brindle-tails.^' 

Q.  You  were  opposed  to  the  Clayton  side  of  the  question? — A.  Yes,  sir.  That  is,  I  un- 
derstood the  "  Brindle-tails  ''  to  comprise  the  majoritv  of  the  Republicans. 

Q.  Believing  that  this  corrupt  combination  existeo,  as  you  have  stated,  why  did  you  not 
also  prepare  indictments  against  the  corrupt  members  of  the  legislature  for  aiding  and  procur- 
ing Governor  Clayton  to  issue  that  certificate  ? — A.  Because  no  basis  of  facts  was  furnished 
me.     I  have  merely  stated  my  belief.    I  do  not  undertake  to  state  the  facts. 

Q.  But  believing  as  you  say  you  did,  would  you  not,  under  your  practice,  have  been  as 
fully  justified  in  sending  bills  against  them  before  the  grand  jury,  and  directing  the  grand 
jury  to  send  for  witnesses,  as  you  were  in  the  case  of  Governor  Clayton? — A.  No,  sir;  for 
the  reason  that  when  Judge  Boles  came  to  my  office  and  called  my  attention  to  the  facts  in 
the  case,  he  cited  the  proof,  brought  with  him  a  perfect  copy  of  the  returns,  and  called  my 
attention  to  the  law. 

Q.  Then,  up  to  the  time  of  your  removal,  you  had  taken  no  step  and  made  no  prepara- 
tion to  indict  anybody  else  than  Governor  Clayton  for  these  offenses  ? — A.  No,  sir ;  you 
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will  perceive  that  the  tweDtj'Second  section  of  the  enforcement  act  applies  only  to  officers 
of  election.  Even  if  it  did  apply  to  other  persons,  I  have  had  no  facts  famished  me  to  war- 
rant proceeding  against  anybcnly  else. 

Q.  I  have  only  read  the  law  casaally ;  I  suppose  it  woald  apply  to  any  one  who  would 
aid  in  or  counsel  such  an  act.  Thus  far,  then,  you  have  proceeded  against  Governor  Clay- 
ton, and  the  grand  jury  found  a  bill  against  him  ? — A.  Yes,  sir. 

Q.  They  also  found  a  bill  againt  Mr.  Belden  f — A.  Yes,  sir. 

Q.  And  both  of  those  bills  are  now  pending? — A.  Yes,  sir. 

Q.  Now,  so  far  as  Governor  Clayton  is  concerned,  do  yon  know  upon  what  he  grounds 
his  justification  for  issuing  that  certificate?— A.  No,  sir;  I  have  never  been  able  to  ascer- 
tain, and  I  have  never  seen  any  one  who  claimed  to  know. 

Q.  Of  course,  the  investigation  before  the  grand  jury  was  only  for  the  prosecution,  as  is 
usual  ? — A.  Yes,  sir. 

Q.  Under  the  law  there  was  no  opportunity  to  hear  the  defense  ?— A.  All  the  witnesses 
examined  were  personal  friends  of  Governor  Clayton. 

Q.  Yes ;  but  they  were  called  for  a  specific  purpose,  and  you  have  stated  to  us  the  evi- 
dence they  gave  t — A.  Yes,  sir. 

Q.  You  yourself  are  not  able  to  state  to  us  what  is  the  position  taken  by  Governor  Clay- 
ton in  his  defense,  if  he  has  taken  any  t — A.  Yes,  sir;  I  understand  they  make  a  technical 
defense. 

Q.  What  is  it? — A.  They  claim  that  he  was  not  an  officer  of  election  under  that  law. 

Q.  I  mean  upon  what  ground  does  he  justify  the  issuing  of  that  certificate? — A.  I  have 
never  been  able  to  learn. 

Q.  Do  you  know  whether  he  alleged  any  fraud  in  those  returns,  or  any  defect  in  the 
mode  of  certifying  them  by  the  proper  officers,  which  would  change  the  result? — A.  No, 
sir ;  I  know  that  his  friends  allege,  generally,  that  in  Pulaski  County  there  was  fraud  upon 
the  part  of  his  Republican  opponents,  more  especially  in  regard  to  the  double  polls  to  which 
I  have  referred.    They  claim  that  they  were  unlawfully  seized. 

Q.  Then  you  are  unable  to  tell  us  upon  what  ground  he  really  does  base  his  defense 
against  this  indictment? — A.  No,  sir;  except  upon  the  technical  ground  I  have  stated. 

Q.  When  is  that  indictment  to  be  tried  ? — A.  At  the  October  term. 

Q.  Of  the  district  court  or  the  circuit  court  ? — A.  The  indictment  is  pending  in  the  cir- 
cuit court. 

Q.  So  that  it  will  be  tried  before  Judge  Caldwell  and  Judge  Dillon?— A.  It  is  understood 
that  Judfire  Dillon  will  be  present. 

Q.  When  will  the  jury  be  summoned  that  will  try  the  case  ?~ A.  They  have  already  been 
summoned. 

Q.  By  what  officers? — A.  The  same  that  selected  the  jurors  at  the  last  term  of  the  court, 
except  that  the  marshal  is  different. 

Q.  Who  are  those  officers  ?— A.  The  present  marshal  is  Mr.  Mills ;  the  other  commis- 
sioners are  Mr.  Pryor,  of  Washington,  Hempstead  County,  and — well,  Mr.  S.  H.  Tucker  is 
a  different  one ;  he  resides  at  Little  Rock. 

(^.  Have  these  jury  commissioners  been  selected  since  the  last  term  of  the  court? — A.  Yes, 
sir;  Mr.  Pryor  is  the  only  one  who  was  commissioner  at  the  last  term. 

Q.  By  whom  was  Mr.  Tucker  appointed  ? — A.  By  Judge  Caldwell. 

Q.  Are  these  jury  commifisioners  appointed  for  a  designated  period,  or  are  new  appoint- 
ments made  at  each  term  ? — A.  I  don't  think  they  are  appointed  for  any  particular  term. 

By  Mr.  Pool  : 
Q.  Was  Mr.  Tucker  appointed  before  or  since  the  finding  of  this  indictment  ? — A*.  Since. 

• 

By  the  Chairman  : 

Q.  Was  that  appointment  made  by  reason  of  the  expiration  of  the  term  of  the  other  com- 
missioner?— A.  It  was  owing  to  the  creation  of  a  new  district,  which  placed  the  other  com- 
missioner out  of  the  district. 

Q.  There  was  no  removal  of  the  former  commissioner  by  the  judge  ? — A.  No,  sir. 

Q.  Have  you  examined  the  list  of  jurors  called  for  the  next  term  ? — A.  Yes,  sir;  I  have 
seen  the  list. 

Q.  Is  there  any  evidence  of  partiality  in  the  selection  of  those  jurors  ? — A.  No,  sir ;  I  do 
not  see  any.    I  think  it  is  a  very  fair  list  of  jurors. 

Q.  So  that  whether  the  law  will  be  faithfully  administered  or  not,  is  to  be  seen  in  the  re- 
sult of  these  trials  f — A.  Yes.  sir. 

Q.  The  removal  of  yourself  and  of  Mr.  Catterson  has  been  attributed  to  a  feeling  agains; 
you  on  the  part  of  Governor  Clayton  ? — A.  Yes,  sir. 

Q.  Had  Governor  Clayton  made  any  effort  in  that  direction  before  this  bill  of  indictment 
against  him  had  been  found  ? — A.  Yes,  sir. 

Q.  Before  yon  had  taken  this  step  he  had  made  an  effort  to  have  you  removed  ? — A.  Yes, 
«ir. 

Q.  That  was  his  intention  before  the  bill  was  presented  ? — A.  Yes,  sir. 

Q.  Was  I  mistaken  in  understanding  you  to  attribute  his  desire  to  have  you  removed  to 
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the  fact  that  yoa  had  presented  this  bill  ? — A.  I  stated  that  the  President  said  onr  removal 
was  based  apon  the  letter  of  Judge  Caldwell.  I  understand  that  repeated  attempts  had  been 
made  bj  Governor  Clayton  to  obtain  our  removal.  The  Attorney-General  te^graphed  to 
Jadge  Caldwell,  inquiring  if  there  was  any  official  misconduct  on  our  part,  and  Judge  Cald- 
well  telegraphed  back  that  there  had  been  none,  and  that  the  public  interest  required  onr 
retention.  That  was  after  the  finding  of  the  Belden  indictment,  and  prior  to  the  Clayton 
indictment.    I  saw  that  reply  of  Judge  Caldwell. 

Q.  There  seems  to  have  been  some  conversation  between  Goyemor.  Clayton  and  Judge 
Caldwell  about  the  feeling  you  entertained  toward  Governor  Clayton,  and  the  judge  assured 
him  that  you  were  friendly  to  him  ? — A.  Yes,  sir. 

Q.  That  is  the  assurance  that  was  given  by  Judge  Caldwell  ? — A.  Yes,  sir. 

Q.   Not  any  assurance  of  his  official  conduct  in  the  case  f — A.  No,  sir. 

Q.  When  Judge  Caldwell  called  on  you,  at  the  time  he  said  he  was  going  to  discharge  the 
grand  jury,  he  made  the  remark,  so  I  understood  you  to  say,  that  he  believed  the  grand  jury 
had  become  a  political  macbioe  ? — A.  Yes,  sir. 

Q-  Did  he  give  any  reason  for  that  belief  f — A.  He  did  not.  I  went  on  to  explain  what 
the  grand  jury  were  doing,  but  he  made  no  explanation  whatever  of  his  charge  against 
tbem. 

Q.  What  you  have  stated  here  as  his  reasons  for  discharging  the  grand  jury  are  your  own 
inference,  based  entirely  upon  the  facts  you  have  st^ited  f — A.  Yes,  sir. 

Q.  The  judge  did  not  say  those  were  his  reasons  for  discharging  the  grand  jury  ? — A.  No, 


Q.  Did  he  not,  in  an  interview  with  some  one,  probably  with  Mr.  Wheeler,  the  foreman 
of  the  grand  jury,  expressly  disavow  any  such  reason  t — A.  Yes,  sir ;  I  think  he  did. 

Q.  Since  your  removal  you  have  felt  disposed,  have  you  not,  to  be  somewhat  more  active 
in  yoor  proceedings  against  Governor  Clayton  than  you  were  before ;  that  is,  you  were 
opposed  to  him  before,  and  I  suppose  your  removal  has  added  a  little  to  your  feeliog  of  boa- 
tilitj  to  him  t — A.  I  do  not  know  that  I  have  any  personal  feeling  against  Governor  Clay- 
ton. 

Q.  I  do  not  refer  to  personal  feeling  exactly. — A.  I  have  my  opinion  of  his  official  acts 
and  conduct. 

Q.  If  he  has  done  wrong,  oif  course  he  should  be  punished. — A.  I  believe  I  did  nothing 
more  than  my  duty. 

Q.  You  believed  you  were  discharging  your  duty  ? — A.  Yes,  sir  ;  I  believe  I  should  not 
have  discharged  my  duty  if  I  had  not  presented  that  case  to  the  grand  jury. 

Q.  You  believe  the  former  determination  of  Governor  Clayton  to  have  you  removed  was 
made  stronger  by  your  action  in  that  case  f — A.  Yes,  sir.  I  think  his  hostility  to  me  arose 
fitx»m  the  fact  that  the  election  frauds  were  being  prosecuted.  I  think  he  objected  to  have 
the  Belden  frauds  prosecuted. 

Q.  And  in  speaking  about  the  opinion  entertained  about  these  proceedings  have  you  not 
been  saving  the  opinion  entertained  by  that  portion  of  the  community  who  are  opposed  to 
Governor  Clayton  T — A.  Yes,  sir;  and  of  others.  In  my  judgment,  that  portion  opposed  to 
Governor  Clayton  comprises  a  large  portion  of  the  community. 

Q.  That  may  be.  But  do  you  wish  it  to  be  understood  that  there  are  not  two  sides  to 
this  question  in  Arkansas  f—A.  I  wish  to  state  that  that  is  the  very  general  belief ;  that  the 
only  exceptions  are  the  few  friends  of  Governor  Clayton. 

Q.  And  which  party  is  right  as  to  his  guilt  or  innocence  is  to  be  determined  by  this  trial  ? 
— ^A.  It  is  to  be  determined  by  the  trial  for  the  purpose  of  the  trial. 

Q.  You  do  not  suppose  that  the  jury,  which  you  say  is  composed  of  fair  men,  is  likely  to 
be  so  corrnpt  as  to  do  injustice  upon  the  trial  T — A.  Not  any  more  than  average  juries  are.  I 
think  it  is  fully  up  to  the  average  of  juries. 

Q.  And  you  do  not  suppose  that  Jud^e  Dillon  will  be  a  partv  to  any  arrangement  to  acquit 
Governor  Clayton  of  anything  for  which  be  ought  to  be  punished  f — A.  No,  sir. 

Q.  And  your  opinion  of  Judge  Caldwell  as  to  whether  he  will  or  will  not  be  influenced 
improperly,  is  based  upon  the  racts  you  have  given  us  here  in  reference  to  this  case  7 — A. 
Yes,  sir. 

Q.  I  infer  from  what  yon  have  said,  that  yon  look  upon  him  as  a  friend  of  Governor  Clay- 
ton T — A.   Yes,  sir ;  he  is  now.  • 

Q.  Am  I  to  understand  from  your  qualification  that  he  was  opposed  to  him  before  ? — A. 
No,  sir ;  he  was  neutral  before. 

Q.  For  some  reason  or  other  he  came  to  the  conclusion  that  that  grand  jury  was  a  political 
machine  ? — A.  He  announced  that  opinion. 

Q.  He  announced  it  to  you  ? — A.  Yes,  sir. 

Q.  And  you  thought  otherwise ? — ^A.  Yes, sir;  most  decidedly.  I  thought  it  was  a  very 
£ur-minded  jnry. 

Q.  Now.  Judge  Caldwell  having  disavowed  the  motive  attributed  to  him  by  you  for  dis- 
charging  that  grand  jury,  do  you  wish  us  to  understand  that  you  say  that  disavowal  is  not 
to  be  believed,  and  that  he  was  influenced  by  his  feelings  in  favor  of  Governor  Clayton  ?— A. 
I  believe  he  is  influenced  by  his  feelings  in  favor  of  Governor  Clayton ;  I  have  reason  to  be- 
Beve  it,  and  do  believe  it.    I  omitted  to  state  that  he  subsequently  wrote  a  letter  to  General 
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Grant— it  was  quite  a  long:  letter,  and  is  on  file  with  the  Attorney-General — ^in  which  he 
stated  that  I  was  of  the  impression  that  his  former  letter  had  had  some  infloenoe  in  working 
mj  removal ;  that  I  had  offered  to  lay  before  him  facts  in  the  case ;  that  parties  favorable  to 
my  removal  had  also  proposed  to  famish  him  evidence ;  that  he  did  not  desire  to  look 
into  the  facts  at  all,  bat  wished  to  keep  out  of  the  matter ;  and  he  therefore  wished  to  have 
his  letter  withdrawn  from  the  consideration  of  the  President,  as  he  did  not  intend  to  make 
any  recommendation  for  my  removal. 

Q.  The  question  whether  your  suspension  shall  continue  is  still  pending  before  the  Presi- 
dent?— A.  Yes,  sir. 
Q.  The  time  has  not  arrived  when  he  said  he  would  determine  that  question  ? — A.  No,  sir. 
Q.  And  those  recommendations  have  been  laid  before  him  for  the  purpose  of  getting  him 
to  reverse  his  action  ? — A.  Yes.  sir. 

Q.  Your  attention  has  been  called  to  some  proceedings  under  the  laws  of  the  State  in 
reference  to  State  aid  to  railroads.  Do  those  laws  provide  for  commissioners  to  determine 
Low  much  track  has  been  graded  ? — A.  Yes,  sir. 

Q.  Can  the  governor  issue  bonds,  or  give  this  aid  in  whatever  form  it  is  to  be  given  to 
these  companies,  until  the  commissioners  have  examined  and  certified  to  himf— A.  No,  sir ; 
1  think  he  cannot. 

Q.  Have  such  certificates  been  made  to  him  by  the  commissioners  ? — A.  I  am  not  able  to 
state ;  but  I  presume  they  have  been. 

Q.  You  have  said,  if  I  remember  correctly  your  testimony,  that  the  governor  has  issued 
this  aid  to  railroads  in  your  State  in  violation  of  the  law  ? — A.  I  did  not  say  it  was  in  vio- 
lation of  the  law ;  I  stated  how  it  had  been  done. 

Q.  I  understood  you  to  say  that  the  commissioners  had  certified  to  that  distance  having 
been  graded. — A.  I  do  not  think  1  said  anything  about  the  commissioners. 

Q.  Who  are  the  commissioners? — A.  I  think  the  secretary  of  state,  the  State  treasurer 
and  the  governor,  were  the  three  commissioners. 
Q.  To  determine  how  much  had  been  graded  ? — A.  I  would  not  like  to  state  about  that. 
Q.  Were  they  the  same  commissioners  under  all  the  laws  granting  State  aid  T — A.  Yes, 
sir;  under  all  the  railroad  laws. 

Q.  Is  that  a  general  law  of  the  State  ?— A.  Yes,  sir. 

Q.  So  that  the  issuing  of  the  aid,  whatever  it  was,  is  upon  the  evidence  required  by  the 
statute  ? — A.  I  suppose  so ;  I  do  not  know.  I  have  not  examined  to  see  whether  or  not  the 
requisite  evidence  was  furnished. 

Q.  You  cannot  say  this  aid  was  illegally  issued  ? — A.  I  can  only  state  what  I  have  stated. 
I  believe  it  to  have  been  illegally  issued. 

Q.  Fcr  instance,  you  say  that  one  hundred  and  twenty  miles  of  road  was  to  be  graded, 
and  that  aid  was  issued  for  that  distance,  while  only  forty-five  miles  have  actually  been 
graded  7 — A.  Yes,  sir. 

Q.  Do  I  understand  you  to  say  that  these  commissioners  have  certified  that  one  hundred 
and  twenty  miles  of  road  have  been  graded,  when  that  number  of  miles  of  road  have  not 
been  graded  ? — ^A.  I  do  not  know  about  that. 

Q.  Do  you  know  whether  they  have  or  not  so  certified  ?— A.  I  know  what  the  fact  is 
about  the  road. 

Q.  Do  you  know  whether  or  not  it  is  graded  for  that  distance  ? — A.  Yes,  sir.  I  know  the 
fact,  for  I  have  been  over  the  road. 

Q.  I  would  like  to  know  who  the  commissioners  are. — A.  Very  well. 

By  Mr.  Blair  : 

Q.  The  governor  is  one  of  them  ? — A.  Yes,  sir. 

Q.  And  in  any  event  he  would  know  that  the  law  has  not  been  complied  with  ? — ^A.  Yes, 

sir. 

By  the  Ciiairm.\n  : 

Q.  You  say  there  are  three  commissioners  ? — A.  I  believe  there  are  three. 

Q.  And  without  any  knowledge  of  how  many  there  were,  or  who  they  are,  you  make 
these  statements  here? — ^A.  I  make  the  statements  I  do  make. 

Q.  You  state  as  a  lawyer,  a  member  of  the  bar^  that  there  is  a  law  requiring  the  com- 
missioners to  examine  and  certify  before  aid  can  be  given? — A.  I  believe  the  commissioners 
Award  State  aid.     I  am  not  able  to  state  upon  what  evidence  they  award  it. 

Q.  Do  you  recollect  whether,  in  your  testimony-in-chief,  you  placed  this  whole  matter  of 
aid  upon  the  governor,  without  reference  to  the  other  commissioners? — A.  I  do  not  think  I 
<lid.  I  do  not  think  anything  was  asked  about  Governor  Clayton,  particularly  in  reference 
to  aid  to  railroads. 

By  Mr.  Pool  : 

Q.  When  you  called  upon  the  President,  in  reference  to  your  removal,  you  say  you  laid 
these  facts  before  hira  ? — A.  Yes,  sir,  briefly. 

Q.  Did  the  President  tell  you  that  he  had  not  heard  the  facts  before  ? — A.  He  did  not  tell 
me  that  he  bad  not  heard  them  before.  I  can  state  from  hearsay  what  he  subsequently  said, 
if  that  is  desired. 
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Q.  Very  well,  you  may  state  it. — A.  I  learned  and  am  reliably  informed  that  he  subse- 
qaently  said  he  would  not  have  made  the  removals  if  he  had  known  the  facts. 

Q.  The  facts  as  presented  bv  yourself? — A.  Yes,  sir. 

Q-  He  told  you  he  would  take  the  matter  under  consideration  ? — A.  Yes,  sir. 

Q.  There  seems  to  be  two  factions  in  the  Republican  party  in  Arkansas  7 — A.  Yes,  sir. 

Q.  Yoa  belong  to  the  faction  adverse  to  Governor  Clayton  ?— A.  Yes,  sir;  I  am  so  under 
stood. 

Q.  And  he  had  been  exerting  himself  to  have  you  removed,  previous  to  this  trouble  about 
the  indictment  ? — A.  Yes,  sir. 

Q.  And  the  Attorney-General  had  telegraphed  to  Judge  Caldwell,  and  upon  the  receipt  of 
his  answer  you  were  still  retained  in  office  ? — A.  Yes,  sir. 

Q.  Is  it  not  clear  that  your  removal  was  because  of  what  Judg^  Caldwell  subsequently 
stated  to  the  executive  authorities  upon  the  subject  f — A.  Yes,  sir ;  it  is  entirely  clear  to  my 
mind. 

Q.  Do  you  know  why  Judge  Caldwell  changed  his  mind? — A.  Before  he  wrote  his  first 
letter? 

Q.  Yes.  Why  did  he  change  his  mind  ? — A.  I  believe  it  was  on  account  of  the  presenta- 
tion of  the  Clayton  case  to  the  grand  jury. 

Q.  And  yon  attribute  your  removal  to  his  letter  7 — A.  Yes  sir ;  I  do  not  think  we  would 
have  been  removed  without  that  letter. 

Q.  You  think  the  President  would  not  have  removed  you  upon  the  representations  of  Gov' 
ernor  Clayton  alone,  without  that  letter  from  Judge  Caldwell  ? — A.  No,  sir  ;  I  do  not  think 
he  would. 

Q.  The  judge  had  ^iven  an  assurance  to  Governor  Clayton  that  you  would  not  do  any- 
thing* unfair  against  him  7 — A.  The  judg^  said  he  had  given  him  that  assurance. 

Q.  After  the  finding  of  this  indictment,  or  about  the  time  it  was  found,  after  the  presenta- 
tion of  the  case  to  the  grand  jury,  he  wrote  a  letter  to  Governor  Clayton  withdrawing 
that  assurance  7 — ^A.  Yes,  sir.    He  says  that  was  the  assurance  to  which  he  referred  in  that 
etter. 

Q.  You  think  the  judge,  then,  was  under  the  impression  that  you  were  disposed  to 
act  unfairly  toward  Governor  Clayton  ? — A.  He  says  ne  was  under  that  impression. 

Q.  Do  yon  know  whether  Governor  Clayton  issued  this  certificate  to  Mr.  Edwards,  not- 
withstanding the  face  of  the  record,  upon  the  gpround  that  the  returns  were  irregular  ;  that 
there  were  frauds  committed  by  the  retuming-officers  themselves,  so  as  to  make  them  no 
legal  returns  at  all  ? — A.  I  have  no  reason  to  think  that  was  his  reason  for  issuing  the  cer- 
tificate as  he  did.  v 

Q.  Yon  went  into  no  examination  before  the  grand  jury  as  to  the  legality  and  formality  of 
those  returns  under  the  law  ? — A.  No,  sir. 

Q.  And  you  went  into  no  investigation  as  to  any  fraud  perpetrated  bv  the  retuming- 
officers  ? — A.  No,  sir ;  not  in  connection  with  this  case.  You  will  remember  that  the  cer- 
tificate from  Governor  Clayton  to  General  Edwards  states  that  it  appears  from  the  returns  on 
file  in  the  office  of  the  secretary  of  state  that  he  was  elected. 

Q.  The  law  required  the  governor  to  issue  his  certificate  to  the  person  who  had  received 
the  largest  number  of  votes  7 — A.  Yes,  sir. 

Q.  According  to  the  certified  returns  ? — A.  Yes,  sir. 

Q.  Suppose  that  the  governor  should  know  that  a  certain  return,  as  certified,  was 
fraudulent  and  void,  in  your  opinion  would  it  be  his  duty  to  reckon  in  that  return  ? — A. 
I  do  not  think  that,  under  the  laws  of  the  State,  he  would  have  any  authority  to  set  aside  a 
return  that  was  fair  upon  its  face. 

Q.  However  fraudulent  or  void  it  might  be  ? — A.  Yes,  sir.  I  think  that  under  the  stat- 
ute he  is  obliged  to  accept  the  showing,  when  the  secretary  of  state  casts  up  and  arranges 
the  returns  in  his  presence. 

Q.  Are  you  sure  that  the  parties  who  sent  in  some  of  these  returns  were  officers  of  elec- 
tion ? — A.  I  am  not  sure. 

Q.  Is  it  not  alleged  that  they  were  not  ? — A.  It  is  so  alleged. 

Q.  The  governor  has  the  appointment  of  such  officers? — A.  Yes,  sir. 

Q.  Suppose  that  the  ^vernor  should  know  that  the  man  whose  name  is  signed  to  one  of 
these  returns  was  not  his  appointee,  would  it  be  his  duty  to  count  that  return  notwithstand- 
ing ? — ^A.  Perhaps  I  would  qualify  that.  The  returns  in  the  office  of  the  secretary  of  state 
do  not  show  the  names  of  any  returning-officers  of  precincts.  Those  officers  make  returns 
to  the  clerks  of  their  respective  counties,  and  the  county  clerks  make  an  abstract  of  the  re- 
turns and  forward  them  to  the  secretary  of  state.  In  those  abstracts  the  names  of  the  im- 
mediate officers  of  election  are  not  given,  as  you  will  see  by  an  examination  of  a  copy  of  the 
returns  which  I  have  here.  I  understand  that  the  duty  of  the  governor  is  simply  ministe- 
rial ;  that  he  has  no  discretion  or  power  to  disregard  returns  fair  upon  their  face. 

Q.  And  that  is  the  question  involved  in  the  case  ? — A.  I  do  not  know  that  that  question 
has  been  raised  ;  it  might  be  raised. 

Q.  If  the  governor  certified  differently  from  what  the  record  showed  upon  its  face,  and  he 
has  any  reason  for  doing  so,  it  must  be  a  reason  outside  of  the  record  itself  ? — A.  Yes,  sir. 

Q.  And,  therefore,  the  question  arises  whether  he  could  look  to  anything  outside  of  the 
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record  to  iDflaence  his  action  t — A.  Tes,  sir;  of  course  that  question  would  arise  if  that  point 
were  raised. 

Q.  If  it  should  turn  out  that  he  did  have  a  right  to  look  outside  of  that  record,  and  that 
the  evidence  showed  that  all  the  returns  should  no  t  he  counted,  that  would  make  a  fair  case 
for  him,  would  it  not? — A.  Yes,  sir;  if  he  has  authorilv  to  do  that. 

Q.  You  say  the  judge  told  you  at  the  beginning  of  the  term  that  he  wanted  a  thousand 
indictments  found  ?— A.  Yes,  sir ;  he  used  that  language.  Probably  he  did  not  mean  to  be 
vnderstood  literally. 

Q.  You  found  no  bills  of  indictment  against  any  parties  except  those  connected  with  the 
Clayton  faction? — A.  I  will  state  how  tliat  was.  There  were  no  charges  preferred  against 
anti-Clayton  men,  except  for  frauds  in  Pulaski  County.  The  Pulaski  County  cases  were 
under  investigation  at  the  time  the  grand  jury  were  discharged,  and  a  large  number  of  wit- 
nesses had  been  examined.  What  the  grand  jury  would  have  found  upon  a  full  examina- 
tion of  the  case  I  do  not  know. 

Q.  But,  in  point  of  fact,  up  to  that  time  there  had  been  no  bill  of  indictment  found  against 
any  of  the  anti-Clayton  party  for  these  frauds  ? — A.  No,  sir. 

Q.  And  at  that  particular  point  of  time  yoi  had  found  several  against  persons  of  the 
Clayton  party  ? — ^A.  Yes,  sir. 

Q.  How  many? — A.  Perhaps  fifteen  at  the  time  the  grand  jury  were  discharged. 

Q.  You  wound  up  by  finding  a  bill  against  Governor  Clayton  himself? — A.  Yes,  sir. 

Q.  And  at  that  point  the  judg^  discharged  the  grand  jury  ? — A.  Yes,  sir. 

Q.  Saying  that  it  appeared  to  him  that  they  had  become  a  political  machine  ? — A.  Yes, 
sir.  I  would  like  to  state  that  in  an  interview  which  General  Catterson  and  I  had  with 
Judge  Caldwell,  after  we  bad  been  suspended,  Judge  Caldwell  said  that  he  had  made  no 
charges  against  General  Catterson ;  that  he  had  always  considered  him  an  eflScient  and  faith- 
ful marshal,  as  good  a  marshal  as  he  had  ever  had  in  his  court ;  and  he  also  said  in  regard 
to  myself  that  I  had  always  been  very  efficient  and  very  faithful,  and  that  he  never  had  any 
reason  to  believe  that  I  was  guilty  of  any  undue  zeal  in  the  exercise  of  my  office  in  any  case 
except  this  Clayton  case ;  and  he  said  that  in  that  case  he  was  satisfied  that  if  I  had  showed 
any  undue  zeal  it  was  after  being  satisfied  that  I  was  in  the  line  of  my  duty ;  that  I  had 
unconsciously  experienced  the  effect  of  this  undue  interest. 

Q.  I  am  not  speaking  of  how  it  appeared  to  the  judge.  But  what  possible  good  could  it 
Oo  Governor  Clayton  to  discharge  the  ^rand  jury  after  the  bill  was  found  against  him  ? — A. 
The  bill  was  not  found  at  the  time  the  judge  announced  his  intention  to  discharge  the  grand 

jury. 

Q.  The  bill  was  presented  before  the  grand  jury  was  discharged  ? — A.  Yes,  sir.    But  I 

suppose  that  Judge  Caldwell  did  not  know    that  the  hill  would  be  presented  until  he  had 

called  in  the  grand  jury  to  discharge  them. 

By  Mr.  Blair  : 

Q.  You  think  his  determination  to  discharge  them  was  with  a  view  to  prevent  their  find' 
ing  such  a  bill  ? — A.  I  do  firmly  believe  it. 

By  Mr.  Pool  : 

Q.  They  were  not  discharged  because  the  bill  had  been  found  ? — A.  No,  sir ;  but  I  think 
it  was  because  the  Clayton  case  had  been  presented  to  them. 

Q.  If  it  should  turn  out  that  there  were  such  frauds  in  these  returns  from  officers  belong- 
ing to  the  faction  in  opposition  to  Governor  Clayton  as  to  vitiate  the  returns,  and  the  gov- 
ernor declined  to  recognize  them  because  of  those  frauds,  the  fact  would  be  that  he  was 
indicted  because  he  refused  to  recognize  fraudulent  returns  ? — A.  Yes,  sir ;  if  that  state  of 
facts  should  appear ;  but  I  do  not  think  that  would  be  a  legal  protection  to  him. 

Q.  You  mean  in  technicality  of  law  ? — A.  Yes,  sir. 

Q.  You  do  not  mean  to  say  it  would  not  exculpate  him  from  moral  guilt  ? — A.  Well,  I 
think  he  would  stand  guilty  of  a  violation  of  law. 

Q.  You  have  said  that  it  was  understood  in  the  State  that  there  was  a  sort  of  trade  be- 
tween the  governor  and  some  of  the  Democratic  members  of  the  legislature  ? — A.  Yes,  sir. 

Q.  And  that  it  was  in  pursuance  of  that  trade,  carrying  out  the  governor's  part  of  the 
bargain  made  with  the  Democratic  members  of  the  legislature,  that  this  fraudulent  issue  of 
a  certificate  to  Mr.  Edwards  took  place  ? — A.  Yes,  sir. 

Q.  Was  there  any  investigation  by  thfe  grand  jury  against  those  Democratic  members  of 
the  legislature  who  were  parties  to  that  fraud  ? — A.  No,  sir.  As  I  have  already  stated,  no 
facts  have  ever  been  presented  to  me  officially  upon  which  I  could  take  action.  I  am  not 
able  now  to  state  any  definite  facts  to  warrant  that  belief;  I  simply  state  that  was  the  gen- 
eral belief. 

Q.  If  they  procured  Governor  Clayton  to  violate  the  enforcement  act  in  this  respect,  were 
they  not  amenable  and  liable  to  indictment? — A.  That  is  a  question  of  law  I  have  not  ex- 
amined carefully. 

By  the  Chairman  : 

Q.  Just  in  this  connection,  as  the  questions  I  put  to  you  were  based  upon  a  wrong  sec- 
lion,  let  me  call  your  attention  to  the  nineteenth  section  of  that  act,  as  follows: 
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'*  Sec.  19.  And  be  it  further  enacted,  That  if  at  any  election  for  Representative  or  Delegate 
in  the  Conf^^ss  of  the  United  States  any  person  shall  knowingly  personate  and  vote,  or  at- 
tempt to  vote  in  the  name  or  any  other  person,  whether  living,  dead,  or  fictitious ;  or  vote 
more  than  once  at  the  same  election  for  any  candidate  for  the  same  office  ;  or  vote  at  a  place 
where  he  may  not  be  lawfully  entitled  to  vote  ;  or  vote  without  having  a  lawful  rignt  to 
vote  ;  or  do  any  unlawful  act  to  secure  a  right  or  an  opportunity  to  vote  for  himself  or  any 
other  person  ;  or  by  force,  threat,  menace,  intimidation,  bribery,  reward,  or  offer,  or  promise 
thereof,  or  otherwise  unlawfully  prevent  any  qualified  voter  of  any  State  of  the  United  States 
of  America,  or  of  any  Territory  thereof,  from  freely  exercising  the  right  of  suffrage,  or  by 
any  such  means  induce  any  voter  to  refuse  to  exercise  such  right ;  or  compel  or  induce  by 
any  such  means,  or  otherwise,  any  officer  of  an  election  in  any  such  State  or  Territory  to 
receive  a  vote  from  a  person  not  legally  qualified  or  entitled  to  vote;  or  interfere  in  any 
manner  with  any  officer  of  said  elections  in  the  discharge  of  his  duties  ;  or  by  any  of  such 
means,  or  other  unlawful  means,  induce  any  officer  of  an  election,  or  officer  whose  duty  it  is 
to  ascertain,  announce,  or  declare  the  result  of  any  such  election,  or  give  or  make  any  cer- 
tificate,  documdnt,  or  evidence  in  relation  thereto,  to  violate  or  refuse  to  comply  with  his  duty, 
or  any  law  regulating  the  same  ;  or  knowingly  and  willfully  receive  the  vote  of  any  person 
not  entitled  to  vote,  or  refuse  to  receive  the  vote  of  any  person  entitled  to  vote ;  or  aid,  coun- 
sel, procure,  or  advise  any  such  voter,  person,  or  officer  to  do  any  act  hereby  made  a  crime, 
or  to  omit  to  do  any  duty  the  omission  of  which  is  hereby  made  a  crime,  or  attempt  to  do 
so,  every  such  person  shall  be  deemed  guilty  of  a  crime,  and  shall  for  such  crime  oe  liable 
to  prosecution  in  any  court  of  the  United  States  of  competent  jurisdiction,  and,  on  convic- 
tion thereof,  shall  be  punished  by  a  fine  not  exceeding  five  hundred  dollars,  or  by  imprison- 
ment for  a  term  not  exceeding  three  years,  or  both,  in  the  discretion  of  the  court,  and  shall 
pay  the  costs  of  prosecution.*" 

A.  I  think  that  section  would  cover  their  case. 

Q.  And  make  any  member  of  the  legislature  of  either  party  liable  to  indictment  who 
consented  to  that  arrangement  7 — A.  I  think  it  would. 

Q.  I  think  it  would  be  a  healthy  proceeding,  whether  the  parties  were  Republicans  or 
Democrats,  to  lay  the  matter  before  tne  grand  jury. — A.  As  1  say,  no  state  of  facts  has 
ever  been  presented  to  roe  pointing  to  any  particular  persons  as  having  been  connected  with 
that  fraudulent  issue  of  a  certificate.  This  case  of  Clayton  was  not  presented  at  all  until 
just  before  the  grand  jury  was  discharged  ;  the  case  was  presented  to  them  on  Thursday  and 
they  were  discharged  on  the  following  Monday. 

By  Mr.  Pool  : 

Q.  The  grand  iury  had  then  been  in  session  some  weeks  7 — A.  Yes,  sir ;  some  six  weeks, 
and  a  larg^  number  of  witnesses,  some  seven  hundred,  had  been  subpoenaed.  I  had  pur- 
posely arranged  not  to  take  up  the  Pulaski  County  cases  until  after  the  other  cases  had 
been  disposed  of,  supposing  we  would  have  plenty  of  time,  as  I  was  assured  by  the  judge, 
all  along,  we  would  have. 

Q.  And  during  the  six  weeks  the  grand  jury  had  been  in  session  there  had  been  no  in- 
vestigation of  fraud  upon  the  part  of  any  one  belonging  to  the  faction  opposed  to  Governor 
Clayton  f — A.  Yes,  sir;  I  Boia  we  were  in  the  midst  of  an  investigation  of  the  alleged  frauds 
in  Pulaski  County. 

Q.  But  no  indictments  for  those  frauds  had  been  found  ?-  A.  No,  sir. 

Q.  No  indictment  had  been  found  against  any  anti-Clayton  man  in  any  county  ? — A. 
There  was  no  charge  against  any  anti-Clayton  man  except  in  Pulaski  County,  and  the  ouly 
charge  there  was  the  one  to  which  I  have  referred — that  they  had  unlawfully  taken  possession  of 
the  polls  in  those  three  precincts.  I  do  not  think  it  was  charged  that  any  violence  was  used. 
On  the  other  hand,  the  anti-Clayton  men  claimed  that  an  exigency  had  arisen,  when,  under  the 
statute,  it  was  proper  for  the  voters  to  elect  officers  of  election.  They  went  on  and  elected 
officers  of  election,  and  held  one  poll ;  the  others  were  held  by  Clayton  men. 

Q.  I  understand,  then,  that  you  brought  to  the  attention  of  the  grand  jury  such  cases  as 
were  brought  to  your  attention  ? — A.  Yes,  sir ;  not  only  that,  I  sought  for  all  the  light  I 
could  get.  I  went  to  a  number  of  persons  commonly  known  as  Clayton  men  ;  I  went  to 
J.  R.  Sf  ontgomery,  also  to  the  chief  justice  of  the  State,  and  to  the  president  of  the  board  of 
registration  of  Pulaski  County,  and  asked  each  of  them  to  furnish  me  a  list  of  witnesses. 

Q.  You  were  willing  to  prosecute  anti-Clayton  men  as  well  as  Clayton  men  ? — A.  Yes, 
sir.  I  have  been  asked  with  which  side  I  was  identified,  and  I  said  my  sympathies  were 
with  the  *'  Brindle-tails,**  simply  because  I  believed  they  were  mainly  right.  But  I  had 
intended  to  make  a  thorough  and  impartial  examination  into  these  frauds,  and  let  the  ax 
fall  on  either  side  where  the  offense  was.  I  believe  all  my  acts  will  show  that  I  was  moved 
by  that  disposition. 

Q.  And  if  you  had  had  any  intimation  of  fraud  committed  by  members  of  your  faction, 
yon  would  have  brought  it  to  the  attention  of  the  grand  jury  as  promptly  as  any  fraud  by 
the  other  faction  f — A.  Yes,  sir. 

Q  Do  you  think  that,  in  point  of  fact,  frauds  were  committed  by  both  factions  f — A.  It  is  a 
question  of  law  whether  the  operations  of  the  "  Brindle-tails^'  were  in  conformity  to  law.  I  be* 
heve  that  whatever  they  did  was  done  for  the  purpose  of  protecting  themselves  against  frauds 
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which  they  feared.  I  believe  tbej  anticipated  the  state  of  thinf^  which  actually  took  place  in 
Hot  Spring  and  Clark  Counties,  and  their  object  was  to  protect  themselves  against  that  state 
of  things.  Pulaski  County  is  largely  Republican,  by  some  2,500  majority.  There  are  a  great 
many  colored  men  in  that  county,  and  it  has  always  gone  Republican,  at  least  ever  since 
reconstruction.  But  in  the  last  legislature,  owing  to  the  manipulations  of  Clayton  men, 
Democrats  were  seated  as  representatives  from  Pulaski  County.  I  have  not  designed  that 
my  sympathies  should  have  anything  to  do  with  my  official  action,  and  I  do  not  think 
they  have  had.  I  never  was  actually  identified  with  either  wing  of  the  party  prior  to 
the  election.  I  was  out  of  the  State  at  the  time  of  the  election ;  I  had  nothing  to  ao  with 
the  caucuses,  ward  meetings,  or  other  political  meetings.  I  tried  to  keep  aloof,  and  to  act 
independently. 

Q.  And  up  to  that  time,  as  I  understand,  Judge  Caldwell  pursued  the  same  coarse  ? — 
A.  Judge  Caldwell  was  understood  to  act  independently. 

Q.  Had  there  been  any  official  act  of  his^  before  that  time,  which  you  think  was  unfair 
or  improper? — A.  No,  sir,  not  that  I  know  of. 

O.  He  was  geneially  esteemed  an  upright  and  fair  jud^e? — A.  Yes, sir;  he  stood  very 
high,  indeed,  up  to  the  time  of  the  dismissal  of  the  grand  jury. 

Q.  He  was  regarded  as  a  man  of  elevated  character? — A.  Yes,  sir,  and  of  marked  ability 
as  a  judge.  He  has  been  a  personal  friend  of  mine ;  I  have  lived  in  his  family  for  six 
months. 

Q.  You  said  that  Lieutenant-Governor  Johnson  was  now  a  friend  of  Governor  Clayton? — 
A.  Yes,  sir. 

Q.  Do  you  mean  to  intimate  that  at  one  time  he  was  not  friendly  to  Governor  Clayton  ? — 
A.  Yes,  sir.  I  mean  to  state  that  at  one  time  he  was  the  representative  of  the  anti-Clayton 
party.  Suddenly  he  resigned  his  place,  and  became  secretary  of  state  by  Governor  Clay- 
ton's appointment,  which  paved  the  way  for  the  election  of  Governor  Clayton  to  the  United 
States  Senate.  His  impeachment  was  attempted  in  the  legislature  by  the  Clayton  men.  The 
movement  was  sprung  upon  him  one  Monday  morning,  without  notice  or  warning,  and  it 
came  within  one  vote  of  being  successful.  At  the  same  time  a  quo  warranto  case  was  pend- 
ing in  the  supreme  court. 

Q.  A  quo  tcarranto  issued  against  Johnson  ? — A.  Yes,  sir ;  an  attempt  was  made  to  oust 
him  in  that  way. 

Q.  Upon  what  ground  7 — A.  Upon  the  ground  that  he  had  not  qualified  as  lieutenant-gov- 
ernor within  the  time  prescribed  by  the  constitution.  The  ordinance  of  the  constitution 
provided  that  all  officers  elected  under  the  constitution  should  qualify  within  a  certain  speci- 
fied time ;  fifteen  davs,  I  think  it  was. 

Q.  Is  he  a  man  of  high  personal  character  ? — A.  Yes,  sir ;  he  is  a  man  who  has  always 
stood  very  well. 

Q.  You  say  that  he  is  now  a  friend  of  Governor  Clayton? — A.  Yes, sir;  that  is  under- 
stood to  have  been  a  sell-out  to  Governor  Clayton. 

Q.  He  has  been  a  friend  of  Governor  Clayton  since  he  was  made  secretary  of  state  by 
him  ? — A.  Yes,  sir,  so  regarded. 

Q.  You  think  the  object  of  Governor  Clayton  in  going  through  that  proceeding,  before 
he  accepted  a  seat  in  the  United  States  Senate,  was  to  cover  up  the  frauds  of  his  adminis- 
tration while  governor  ? — A.  Yes,  sir,  I  think  so ;  I  think  that  is  the  general  impression. 

Q.  That  would  make  Lieutenant-Governor  Johnson  a  party  to  that  arrangement  f — A. 
That  would  seem  to  be  the  practical  effect  of  his  conduct. 

Q.  He  enabled  Governor  Clayton  to  get  the  State  government  in  hand,  so  far  as  the  exec- 
utive part  of  it  was  concerned,  so  as  to  cover  up  those  frauds,  and  has  since  been  a  friend 
of  Governor  Clayton  ? — A.  Yes,  sir. 

Q.  Have  the  characters  of  Judge  Caldwell  and  Lieutenant-Governor  Johnson  suffered  in 
the  estimation  of  the  people  by  reason  of  these  transactions  ?— A.  Very  materially.  Judge 
Caldwell,  especially,  has  fallen  from  a  high  elevation  in  the  estimation  of  the  people  of 
Arkansas. 

Q.  Do  you  mean  of  the  *'  Brindle-tails,**  or  of  the  ''Minstrels  "  ? — A.  I  mean  of  the  people 
generally. 

Q.  The  ♦•Minstrels,"  as  well  as  others? — A.  I  regard  the  **  Minstrels*'  as  being  a  very 
small  part  of  the  people. 

Q.  How  about  the  Democrats  ? — A.  The  Democrats  denounce  Judge  Caldwell  in  unmeas- 
ured terms  for  his  conduct. 

Q.  Those  who  made  the  bargain  about  this  certificate  ? — A.  I  do  not  know  who  they  were. 

Q.  Is  not  the  record  of  all  these  transactions,  in  relation  to  issuing  bonds  to  railroads,  i^c, 
an  open  public  record  of  the  State  ? — A.  I  presume  it  is.    I  have  never  examined  especial ly^ 

Q.  How  could  the  present  executive  officers  of  the  State  prevent  an  examination  and  in- 
spection of  what  has  been  done?— A.  I  do  not  know  what  the  records  would  show. 

Q.  Could  they  prevent  an  examination  of  the  records  by  any  citizen  of  the  State  who 
should  demand  an  opportunity  to  make  such  examination  ?— A.  I  think  they  could  ascer- 
tain some  of  the  more  obvious  facts. 

Q.  In  point  of  fact,  since  the  present  executive  officers  have  been  in  office,  has  any  one 
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asked  to  look  into  that  matter  and  been  refused  ? — ^A.  I  have  not  heard ;  I  think  it  wonid 
be  idle  to  ask  it. 

Q.  Has  not  the  leg^slatore  the  right  to  call  for  those  records  f — A.  Tes,  sir. 

Q.  Has  the  legislature  taken  any  such  action  f — A.  They  impeached  Governor  Clayton. 

Q.  Did  they  call  for  those  records  7 — A.  I  am  not  aware  that  they  did. 

Q.  Did  the  legislature  impeach  Gh>vemor  Clayton  since  he  was  elected  Senator? — A.  Af- 
ter his  first  election  as  Senator.  The  same  legislature  which  elected  him  Senator  afterwards 
impeached  him. 

Q.  Did  they  afterwards  again  elect  him  to  the  Senate  f — A.  Yes,  sir. 

Q.  After  his  Impeachment  ? — A.  Yes,  sir. 

Q.  Was  he  tried  upon  that  impeachment? — A.  No,  sir;  the  impeachment  was  disposed 
of  without  a  trial. 

Q.  Yon  mean  to  say  that  in  the  first  place  the  legislature  elected  him  to  the  United  States 
Senate  ? — A.  Yes,  sir. 

Q.  And  in  the  second  place  the  lower  branch  of  the  legislature  preferred  to  the  senate 
branch  articles  of  impeachment  against  Governor  Clayton  ? — A.  Yes,  sir. 

Q.  Then  the  impeachment  proceeding  was  stopped  ? — A.  Yes,  sir ;  it  was  hushed   up. 
A  majoritT  of  the  senate  absconded  for  eight  days,  to  prevent  the  presentation  of  the  articles 
of  impeacoment. 

Q.  They  would  not  receive  the  articles  of  impeachment  ? — A.  They  could  not  be  found. 

Q.  And  afterward  that  same  legislature  again  elected  Governor  Clayton  to  the  United 
States  Senate  ? — A.  Yes,  sir. 

Q.  Was  he  re-elected  upon  the  first  ballot  ? — A.  Yes,  sir  ;  by  a  small  majority. 

Q.  Then  he  received  a  majority  of  each  branch  of  the  legislature  ? — A.  A  majority  on  joint 
ballot. 

Q.  Was  he  not  elected  upon  the  first  ballot  when  each  branch  voted  separately  ? — A. 
Yes,  sir ;  he  received  a  majority  of  each  house. 

Q.  Then  he  received  a  majority  of  votes  for  the  position  of  United  States  Senator  in  the 
very  house  that  had  some  time  previously  preferred  articles  of  impeachment  against  him  ? — 
A.  Yes,  sir. 

Q.  You  say  there  is  a  board  of  commissioners  whose  duty  it  is  to  examine  whether  the 
work  required  by  the  railroad  law  has  been  performed,  to  entitle  the  corporation  to  draw 
bonds  ? — A.  There  is  a  board  of  commissioners  of  award  for  the  purpose  of  awarding  State 
aid. 

Q.  How  ? — ^A.  To  the  different  railroads.  They  would  select  the  roads  to  which  the  aid 
diould  be  given,  and  I  suppose  would  award  it  from  time  to  time. 

Q.  Perhaps  I  misunderstood  you  as  saying  that  the  commissionees  were  to  examine 
whether  the  work  had  been  done,  which  was  required  by  the  act,  to  entitle  them  to 
bonds  ? — A.  I  am  not  able  to  state  precisely  what  is  their  duty.  A  reference  to  the  statute 
would  very  soon  show     I  have  not  examined  the  statutes  especially  upon  that  point. 

Q.  You  would  not  say  that  the  governor  of  the  State  was  on  such  a  board  as  that ;  to 
report  to  himself  as  to  whether  the  work  had  been  done  ? — A.  I  think  he  is  a  member  of  the 
board. 

Q.  Of  a  board  to  parcel  out  these  bonds  to  the  various  railroads  ? — A.  Yes,  sir. 

Q.  Do  you  know  whether  it  was  a  board  charg^  with  the  duty  of  examining  the  work 
done  on  the  roads  ? — A.  I  do  not. 

Q.  Your  Tecollection  is  not  clear  as  to  how  the  statute  is  on  that  point  ? — A.  No,  sir. 

Bv  Mr.  Blair  : 

Q.  In  regard  to  this  question  of  the  overissue  by  the  governor  of  bonds  to  the  railroadff 
if  Lieutenant-Governor  Johnson  had  succeeded  Governor  Clayton  as  governor  of  the  State, 
lie  would  have  had  it  in  his  power  to  have  ordered  a  prosecution  for  that  overissue  of 
bonds  ? — A.  I  supppose  an  opportunity  would  have  been  afforded  to  ascertain  the  real  state 
of  the  case,  and  the  facts  would  have  been  brought  to  light,  so  that  a  prosecution  could  have 
been  commenced. 

Q.  And  it  was  to  prevent  his  being  succeeded  in  the  office  of  governor  by  a  person  inim- 
ical to  him,  who  would  have  that  control,  that  Governor  Clayton  declined  to  accept  tho 
poeition  of  United  States  Senator  when  first  elected  ? — A.  Yes,  sir ;  I  believe  that  to  be  o  n 
of  the  main  reasons ;  I  think  that  is  the  general  belief. 

Q.  What  was  the  ground  of  impeachment  voted  by  the  house  ag^nst  Governor  Clay 
ton  ? — A.  Corrupt  conduct  in  office  ;  high  crimes  and  misdemeanors. 

Q.  What  were  the  specifications  ? — A.  I  am  not  able  to  state  now  precisely  what  they 
were. 

Q.  Did  they  refer  to  this  over-issue  of  bonds  ? — A.  My  recollection  is  that  that  was  one 
of  Uie  charges.  They  also  referred  to  his  conduct  in  attempting  to  remove  Lieutenant  Gov- 
ernor Johnson.,  and  to  his  corrupt  management  of  the  elections  last  November.  I  think 
th<»e  were  the  principal  specifications. 

Q.  The  specifications  included  the  election  frauds  ? — A.  Yes,  sir. 

Q.  And  implicated  him  in  them  ? — A.  Yes,  sir. 
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Q.  In  the  particalar  in  regard  to  which  he  was  sabseqaentlj  indicted  Y — A.  I  could  not 
state  definitely  about  that. 

-Q.  Now,  in  point  of  fact,  you  say  that  the  indictments  found  were  all  of  Clayton  men, 
oho  were  implicated  in  frauds  in  the  election  ?— A.  Yes,  sir  ;  none  others  had  anything  to 
do  with  the  management  of  the  election. 

Q.  I  was  going  to  ask  if,  in  point  of  fact,  Governor  Clayton  did  appoint  all  the  registrars 
and  officers  of  election,  with  the  exception  of  some  in  Pulaski  County,  who  qualified  under 
your  statute  ? — A.  Yes,  sir. 

Q.  The  great  number  of  election  and  registration  officers  were  appointed  by  Clayton,  as 
governor  of  the  State  T — A.  Yes,  sir ;  and  the  most  of  them  were  appointed  by  him  alone  to 
fill  vacancies. 

Q.  And  they  had  it  in  their  power  to  prevent  frauds  being  committed  by  any  other  par- 
ties ? — A.  Yes,  sir;  they  had  the  entire  control  of  the  registration  and  of  the  returns. 

Q.  And  it  was  those  registration  and  election  officers  who  were  charged  with  frauds  in  the 
election  ? — A.  Yes,  sir. 


BOLES  VS.  EDWARDS.— THIRD  CONGRESSIOIS^AL  DISTRICT 

OF  ARKANSAS. 

The  evidence  submitted  by  the  respondent  was  based  upon  a  report  of  a  joint  select  com- 
mittee appointed  by  the  senate  and  house  of  representatives  of  Arkansas  to  investigate  elec- 
tion frauds,  and  a  decision  of  the  supreme  court  of  Arkansas.  Neither  of  these  documents 
were  regarded  as  evidence  by  the  committee  or  entitled  to  consideration  in  disposing  of  the 
-case,  and  the  committee  unanimously  decided  that  Hon.  Thomas  Boles  was  entitled  to  the 
seat. 

The  House  unanimously  adopted  the  report,  February  9,  1872. 

Thomas  Boles  was  sworn  in. 

Authorities  referred  to :  Howard  et  al,  vs,  McDiarmid,  Arkansas  report. 

January  30, 1872. — Mr.  O.  W.  Hazel  ton,  from  the  Committee  of  Elections, 

made  the  following  report : 

The  question  submitted  to  the  committee  in  this  case  is  a  very  simple 
one,  and  the  committee  are  unanimous  in  the  conclusion  reached  upon  it. 

No  evidence  whatever  is  presented  by  the  respondent  as  to  any  irreg- 
ularities or  pretended  irregularities  outside  of  Pulaski  County;  nor 
were  any  allegations  of  such  irregularities  made  by  respondent  in  his 
oral  argument  before  committee. 

The  respondent  did,  however,  present  to  the  committee  and  read  in 
evidence,  for  what  they  might  be  deemed  worth,  as  bearing  upon  the 
result  of  the  vote  in  Pulaski  County,  a  report  of  a  "joint  ^  select  com- 
mittee appointed  by  the  senate  and  house  of  representatives  of  Arkansas 
to  investigate  election  frauds  in  Pulaski  County ;  and  a  decision  of  the 
supreme  court  of  Arkansas  in  a  proceeding  on  the  part  of  Howard  et  al. 
T8.  McDiarmid,  county  clerk  of  Pulaski  County, "  praying  for  a  mandamm 
against  said  McDiarmid  to  compel  him  to  certify  certain  election-returns 
to  the  secretary  of  state." 

It  seems  hardly  necessary  to  say  that  neither  of  these  documents 
were  regarded  as  evidence  by  the  committee,  or  entitled  to  consideration 
in  disposing  of  the  case. 

The  legislative  report  is  in  no  sense  a  judicial  determination.  It 
would  not  be  recognized  as  evidence  even  in  any  court  of  justice.  It 
is  simply  the  views  of  certain  members  of  the  legislature  of  Arkansas 
upon  the  question  submitted  to  them  by  the  legislature. 

But  even  if  it  were  entitled  to  rank  as  a  judicial  determination,  it 
could  not  be  evidence  in  this  case — 
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First  Because  it  is  not  a  decision  in  a  proceeding  between  these  par- 
ties. They  bad  no  band  in  creating  tbe  committee,  and  cannot  be  af- 
fected by  its  acts;  and 

Second.  Tbe  House  being  made  by  the  Constitution  the  judge  of  the 
election  returns  and  qualitications  of  its  members,  cannot  delegate  its 
authority  to  some  other  tribunal,  and  discharge  by  proxy  a  solemn  duty 
which  the  Constitution  imposes  on  the  House. 

For  like  reasons  the  decision  of  the  supreme  court  of  Arkansas  can- 
not be  regarded  as  evidence. 

The  case  is,  therefore,  left  to  stand  on  the  proofs  submitted  by  the 
contestant. 

Outside  of  Pulaski  County  the  contestant  has  a  majority  of  two  over 
the  respondent. 

In  Pulaski  County  the  majority  for  contestant  is  two  thousand  one 
handred  and  fifty-one,  making  a  total  majority  for  contestant  in  the  dis- 
trict of  two  thousand  one  hundred  and  fifty-three. 

It  may  not  be  improper  to  remark  that  upon  the  theory  of  the  respond- 
ent, that  the  documents  above  mentioned  are  evidence,  and  giving  him 
the  full  benefit  of  them  as  testimony,  the  result  is  not  changed.  The 
contestant  is  elected  upon  either  one  of  the  following  theories : 

First.  Upon  throwing  out  the  entire  vote  of  Pulaski  County. 

Second.  Upon  throwing  out  the  vote  cast  at  the  so-called  Boles  polls, 
in  the  first  and  third  wards  of  the  city  of  Little  Eock  and  the  precinct 
of  Eagle,  and  accepting  the  vote  cast  at  the  so-called  Edwards  polls  in 
accordance  with  what  it  is  claimed  the  supreme  court  of  Arkansas  has 
decided. 

Third.  Upon  throwing  out,  in  addition  to  the  Boles  vote  last  above 
specified,  the  votes  of  the  four  election  precincts  of  Gray,  Badgett, 
Eastman,  and  Campbell,  as  recommended  in  said  legislative  report. 

Fourth.  Upon  throwing  out  all  of  the  votes  specified  in  the  last  state- 
ment or  hypothesis,  and  taking  in  the  vote  only  cast  at  tbe  so-called 
Edwards  polls,  in  the  First  and  Third  wards  of  Little  Eock  and  the  pre- 
cinct of  Eagle. 

So  that  it  makes  no  difierence  whatever  to  the  sitting  member  whether 
the  committee  take  one  view  or  another  of  the  "evidence"  submitted 
by  him.  The  contestant  was  elected  and  is  entitled  to  the  seat  in  this 
House  as  the  member  from  the  third  district  of  the  State  of  Arkansas 
in  the  Forty-second  Congress. 

The  committee  have  further  instructed  the  undersigned  to  say  that 
the  testimony  taken  before  the  joint  committee  to  investigate  the  affairs 
of  the  South,  and  referred  to  this  committee  on  the  9th  day  of  the  pres- 
ent month,  has  been  examined,  and  that  in  the  judgment  of  the  com- 
mittee it  contains  nothing  reflecting  on  the  character  of  any  member  of 
the  House;  and  the  committee  ask  to  be  discharged  from  the  farther 
consideration  of  such  testimony. 

The  committee  ask  the  adoption  of  the  following  resolution  : 

BeHolvedj  That  Thomas  Boles  is  entitled  to  the  seat  in  the  Forty-second 
Congress  as  Eepresentativ^e  from  the  third  district  of  the  State  of  Arkan- 
sas now  occupied  by  John  Edwards. 
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JOHN  CESSNA  VS.  BENJAMIN  F.  MEYERS.— SIXTEENTH  CON- 
GRESSIONAL DISTRICT  OF  PENNSYLVANIA. 

Relatinj?  to  the  qualification  of  voters  as  to  residence  when  temporarily  employed  in  the 
constrnction  of  a  railroad. 

Paupers  committed  to  the  almshouse  from  any  other  district  than  that  where  they  roted, 
are  not  entitled  to  vote  therein. 

To  fi^ain  a  residence  a  person  must  actually  join  a  community,  laying  aside  his  former 
residence.  Where  the  laws  of  the  State  levy  an  assessment  for  taxes  as  a  condition  of  vot- 
ing, and  it  was  disregarded  by  the  election  officers,  it  was  held  that  the  vote  should  not  be 
counted. 

The  House  adopted  the  report,  March  12,  1872. 

Benjamin  F.  Meyers  retained  his  seat. 

Authorities  referred  to:  Constitution  of  Pennsylvania,  article  3;  Conflict  of  Laws  (Judge 
Story),  sec.  43;  Lyma  V5.  Fiske  (5  Peck,  234) ;  Dr.  Lieber*s  Encyclopedia  Americana,  title 
Domicile:  Barnes  r^.  Adams  (3  Con.  Elec.  Cases,  771);  5th  Metcalf,  Mass.  ;  Putnam  vs' 
Johnson  (10  Mass.,  488;)  Monroe  V5.  Jackson  (2  Elec.  Cases,  98) ;  Covoder^.  Foster  (41st 
Congress) ;  Taylor  vs.  Reading  (4l8t  Congress) ;   State  vs.  Olin  (23  Wis.,  319). 

February  7,  1872. — Mr.  Hoar,  from  the  Committee  of  Elections,  made 

the  following  report : 

The  Committee  of  Ulections,  to  tohom  was  referred  the  memorial  of  John 
Cessnaj  claiming  to  be  admitted  to  tJte  seat  from  the  sixteenth  Congres- 
sional district  of  Pennsylvania^  respectfully  report : 

The  case  has  required  the  consideration  of  many  very  interesting 
questions  of  law,  and  an  examination,  by  itself,  of  the  evidence  in  re- 
gard to  the  right  to  vote  of  each  of  several  hundred  persons.  The  com- 
mittee have  given  it  patient  and  thorough  study. 

The  majority  for  the  sitting  member  according  to  the  returns,  when 
correctly  added,  is  fourteen.  The  contestant  has  shown  that  more  than 
fourteen  illegal  votes  were  cast  for  his  antagonist,  and  would  have  estab- 
lished his  claim  to  the  seat,  were  it  not  for  illegal  votes  which  were 
cast  for  the  contestant  himself,  the  evidence  of  which,  so  far  as  appears, 
first  came  to  his  knowledge  when  introduced  in  the  case.  The  ques- 
tions of  law  which  have  arisen  are,  some  of  them,  exceedingly  doubt- 
ful, and  there  are  statements  of  the  law  in  the  reports  of  previous  cases 
which  would  be  quite  likely  to  induce  an  expectation  on  the  part  of  the 
contestant  of  a  different  result  in  the  whole  matter.  He  seems,  there- 
fore, to  have  been  well  warranted  in  the  belief  that  his  duty  to  the  peo- 
ple required  him  to  claim  the  seat.  The  whole  case  has  been  conducted 
with  entire  propriety  on  both  sides. 

The  majority  for  the  sitting  member,  as  found  by  the  return  judges, 
is  fifteen.  There  is  a  mistake  in  the  footing,  and  one  should  be  de- 
ducted, leaving  fourteen.  The  contestant  claims  that  three  hundred 
and  twenty-eight  illegal  votes  were  cast  for  the  sitting  member ;  that 
two  lawful  votes  which  were  cast  for  himself  were  not  counted,  and 
that  eight  legal  votes  which  were  offered  for  him  were  rejected.  The 
sitting  member,  joining  issues  on  these  allegations,  claims  also  that  three 
hundred  and  forty-one  votes  were  illegally  thrown  for  contestant.  Of 
these  contestant  admits  that  eighty-one  have  been  proved  to,  be  illegal. 

The  provisions  of  the  constitution  of  Pennsylvania,  concerning  the 
qualification  of  voters,  are  as  follows : 

Article  III,  section  1.  In  elections  by  the  citizens  every  (white)  freeman  of  the  age  of 
twenty-one  years,  having  resided  in  this  State  one  year,  and  in  the  election  district  where 
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be  offers  to  Yote  ten  dajs  immediately  precediD^  sacb  election,  and  within  two  jears  paid  a 
8tate  or  ooantj  tax,  which  shall  have  been  assessed  at  least  ten  days  before  the  election, 
shall  enjoy  the  rights  of  an  elector.  But  a  citizen  of  the  United  States  who  had  previously 
been  a  qualified  voter  of  this  State,  and  removed  therefrom  and  returned,  and  who  shall 
bave  resided  in  the  election  district  and  paid  taxes  as  aforesaid,  shall  be  entitled  to  vote  after 
residing  in  the  State  six  months:  Provided^  That  (white)  freemen  citizens  of  the  United 
States,  between  the  ages  of  twenty-one  and  twenty-two  years,  and  having  resided  in  the 
State  one  year  and  in  the  election  district  ten  days  as  aforesaid,  shall  be  entitled  to  vote  al- 
though they  shall  not  have  paid  taxes. 

The  contestant  claims,  first,  that  he  received  a  majority  of  the  votes 
cast  at  the  election  by  lawfally-qaalified  voters;  and,  second,  that  the 
votes  of  certain  other  persons,  lawfully  qualified,  who  desired  to  vote  for 
him,  were  excluded,  either  from  the  box  or  the  count,  by  the  mistake  or 
misconduct  of  the  election  officers.  Tbe  result  to  which  an  examina- 
tion of  the  first  claim  has  brought  us  renders  it  needless  to  consider  the 
second. 

Tbe  questions  which  it  is  material  to  consider  relate  either  to  the 
qualification  of  voters  under  the  clause  in  the  constitution  of  Pennsyl- 
vania just  cited,  or  to  the  rules  of  evidence  which  should  govern  the 
House  in  election  cases. 

Under  these  constitutional  provisions,  the  burden  of  proof,  when 
either  party  insists  that  a  vote  should  be  deducted  from  those  cast  and 
returned  for  his  competitor.,  is  upon  that  party  to  show  that  the  person 
whose  vote  is  in  question  voted;  that  the  vote  was  for  the  competitor; 
that  the  voter  lacked  some  one  of  the  following  qualifications,  viz  :  citi- 
zenship of  the  United  States;  the  age  of  twenty-one;  residence  in  the 
election  district  for  ten  days  just  previous  to  the  election;  residence  in 
the  State  one  year  just  previous  to  the  election,  or  for  six  mouths, 
if  previously  a  qualified  voter ;  payment,  within  two  years,  of  a  State 
or  county  tax,  assessed  at  least  ten  days  before  the  election,  or,  in  lieu 
thereof,  being  between  twenty-one  and  twenty-two  years  old. 

It  is  claimed  by  the  contestant  that  a  considerable  number  of  those 
who  voted  for  his  competitor  lacked  the  qualification  of  residence  in 
the  election  district.  The  largest  number  to  whom  this  objection  ap- 
plies came  into  the  election  district  for  the  purpose  of  working  upon  a 
railroad  in  process  of  construction  therein,  were  employed  in  building 
said  railroad,  and  were  not  proved  to  have  formed  any  intention  to  re- 
aide  in  the  district  after  its  completion.  The  length  of  time  which 
the  completion  of  the  road  would  be  likely  to  occupy  was  not  distinctly 
proved,  but  it  was  shown  that  persons  who  were  in  fact  at  work  upon 
it  continued  in  the  district  for  a  longer  period  than  eighteen  mouths. 
The  committee  have  carefully  considered  the  legal  question  which  is 
thus  raised. 

The  word  "residence"  used  in  the  constitution  of  Pennsylvania  in 
describing  the  qualification  of  voters  is  equivalent  to  "domicile,"  not  in 
the  sense  in  which  a  man  may  have  a  commercial  domicile  or  residence 
in  one  country  while  his  domicile  of  origin  and  of  allegiance  is  in  an- 
other, but  in  the  broadest  sense  of  the  term.  As  it  is  upon  the  mean- 
ing of  this  word  that  the  case  chiefly  turns,  it  will  be  well  to  consider 
it  a  little  more  fully. 

The  word  "domicile,"  or  "residence,"  as  used  in  law,  is  incapable  of 
exact  definition.  Inquiries  into  it  are  very  apt  to  be  confused  by  taking 
the  tests  which  have  been  found  satisfactory  in  some  cases  and  attempt- 
ing to  apply  them  as  inflexible  rules  in  all.  Probably  the  definition 
which  is  most  expressive  to  the  American  mind  is  that  a  man's  domicile 
is  "  where  he  has  his  home."  Two  or  three  rules,  however,  are  well  estab- 
lished. A  man  must  have  a  domicile  somewhere;  a  domicile  once 
gained  remains  until  a  new  one  is  acquired ;  no  man  can  have  two  domi- 
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ciles  at  the  same  time.  With  these  exceptions,  it  will,  we  believe,  be 
foand  that  nearly  every  rule  laid  down  on  the  subject  in  the  books,  even 
if  generally  useful,  fails  to  be  of  universal  application,  and  would  be 
opposed  to  the  common  sense  of  mankind  if  extended  to  some  states  of 
fact  that  may  arise.  For  instance,  Vattel  defines  domicile  to  be  ^^  a  fixed 
residence  in  any  place  with  an  intention  of  always  staying  ihereP  On  this 
Judge  Story  (Conflict  of  Laws,  sec.  43)  well  remarks :  "  This  is  not  an 
accurate  statement.  It  would  be  more  correct  to  say  that  that  place  is 
properly  the  domicile  of  a  person  in  which  his  habitation  is  fixed,  with- 
out any  present  intention  of  removing  therefrom.^  But  certainly  Judge 
Story's  definition  is  not  much  better.  A  man's  domicile  remains  after 
he  forms  the  intention  of  removing  therefrom,  and  sometimes  even  after 
he  removes,  until  he  gets  another.  A  man  may  acquire  a  domicile,  if 
he  be  personally  present  in  a  place  and  elect  that  as  his  home,  even  if  he 
never  design  to  remain  there  always,  but  design  at  the  end  of  some 
short  time  to  remove  and  acquire  another.  A  clergyman  of  the  Meth- 
odist Church  who  is  settled  for  two  years  may  surely  make  his  home  for 
two  years  with  his  flock,  although  he  means,  at  the  end  of  that  period, 
to  remove  and  gain  another.  So  of  the  principle  upon  which  the  con- 
testant most  relies  in  the  present  case. 

He  claims — and  many  expressions  can  be  found  used  by  commenta- 
tors and  in  judicial  decisions  which  seem  to  support  the  claim — that 
personal  presence  in  a  place  with  intent  to  remain  there  only  for  a  lim- 
ited time  and  for  the  accomplishment  of  a  temporary  purpose,  and  to 
depart  when  that  purpose  is  accomplished,  will  not  constitute  a  resi- 
dence. This  is  true  as  a  general  rule.  It  is  true  of  those  persons,  prob- 
ably the  greater  number,  who,  while  so  present  and  engaged  in  business, 
have  some  other  principal  seat  of  their  interests  and  affections  elsewhere. 
Most  men  have  some  permanent  home,  the  claims  of  which  outweigh 
those  of  a  place  of  temporary  sojourn.  The  place  where  a  man's  prop- 
erty is,  where  his  family  is,  the  place  to  which  he  goes  back  from  time 
to  time  whenever  no  temporary  occasion  calls  him  elsewhere,  the  domi- 
cile of  his  origin,  where  the  permanent  and  ordinary  business  of  his  life 
is  conducted — that  is  to  the  ordinary  man  the  place  of  his  home.  But 
we  are  now  dealing  with  a  class  of  persons  who  have  no  property,  who 
have  no  family,  or  whose  family  moves  with  them  from  place  to  place, 
who  have  no  place  to  return  to  from  temporary  absences,  the  domicile 
of  whose  origin  is  in  another  country,  and  has  been  in  the  most  solemn 
manner  renounced,  and  the  ordinary  business  of  whose  life  consists  in 
successive  temporary  employments  in  different  places. 

Suppose  a  man,  single,  with  no  property,  to  come  from  Ireland  and 
be  employed  all  his  life  on  railroads  or  other  like  works  in  different 
places  in  succession.  If  he  does  not  acquire  a  residence  he  can  never 
become  a  citizen,  because  he  never  would  reside  in  this  country  at  all. 
It  seems  to  us  that  to  such  persons  the  general  rule  above  stated  does 
not  apply,  but  where  a  man  who  has  no  interests  or  relations  in  life 
which  afford  a  presumption  that  his  home  is  elsewhere,  comes  into  an 
election  district  for  the  purpose  of  working  on  a  railroad  for  a  definite 
or  an  indefinite  period,  being  without  family,  or  having  his  family  with 
him,  expecting  that  the  question  whether  he  shall  remain  or  go  else- 
where is  to  depend  upon  the  chances  of  his  obtaining  work,  having 
abandoned,  both  in  fact  and  in  intention,  all  former  residences,  and  in- 
tends to  make  that  his  home  while  his  work  lasts — that  will  constitute 
his  residence,  both  for  the  purpose  of  such  jurisdiction  over  him  as  resi- 
dence confers,  and  for  the  purpose  of  exercising  his  privileges  as  a 
citizen.    Of  course  the  intent  above  supposed  must  be  in  good  faith,  and 
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an  intent  to  make  such  district  the  home  for  all  parposes.  The  party's 
intent  to  vote  in  the  district  where  he  is,  he  knowing  all  the  time  that 
his  home  is  elsewhere,  will  not  answer  the  law. 

The  rule  is  stated  by  Chief  Justice  Shaw,  in  Lyman  vs,  Fiske  (5  Peck, 
234),  as  follows :  "  It  is  diflacult  to  give  an  exact  definition  of  habitancy. 
In  general  terms,  one  may  be  designated  as  an  inhabitant  of  that  place 
which  constitutes  the  principal  seat  of  his  residence,  of  his  business 
pursaits,  connections,  attachments,  and  of  his  political  and  municipal 
relations.  It  is  manifest,  therefore,  that  it  embraces  the  fact  of  resi- 
dence at  a  place  with  the  intent  to  regard  it  his  home.  The  act  and  the 
intent  must  concur,  and  the  intent  may  be  inferred  from  declarations 
and  conduct.  It  is  often  a  question  of  great  difficulty,  depending  upon 
minute  and  complicated  circumstances,  leaving  the  question  in  so  much 
doubt  that  a  slight  circumstance  may  turn  the  balance.  In  such  a  case 
the  mere  declaration  of  the  party,  made  in  good  faith,  of  his  election  to 
make  the  one  place  rather  than  the  other  his  home,  would  be  sufficient 
to  turn  the  scale." 

The  article  in  the  appendix  to  vol.  4  of  Dr.  Lieber's  Encyclopaedia 
Americana,  title  Domicile,  written  by  Judge  Story,  is,  perhaps,  the 
best  treatise  on  this  subject  to  be  found.  He  says :  '^  In  a  strict  and 
legal  sense,  that  is  properly  the  domicile  of  a  person  where  he  has  fixed 
his  true,  permanent  home  and  principal  establishment,  and  to  which, 
whenever  he  is  absent,  he  has  the  intention  of  returning."  It  is  often 
a  mere  question  of  intention.  If  a  person  has  actually  removed  to  an- 
other place,  with  an  intention  of  remaining  there  for  an  indefinite  time 
and  as  a  place  of  present  domicile,  it  becomes  his  place  of  domicile,  not- 
withstanding he  may  have  a  floating  intention  to  go  back  at  some  future 
period.  •  A  fortiori  would  this  be  true  if  his  **  floating  intention"  were 
to  go  elsewhere  in  future  and  not  to  go  back,  as  in  such  case  the  aban- 
donment of  his  former  home  would  be  complete. 

In  the  Allentown  election  case  (Brightly's  Lead.  Cases  on  Elections, 
475)  it  is  said :  "  Unmarried  men,  who  have  fully  severed  the  parental 
relation,  and  who  have  entered  the  world  to  labor  for  themselves,  usu- 
ally acquire  a  residence  in  the  district  where  they  are  employed,  if  the 
election  officers  be  satisfied  they  are  honestly  there  pursuing  their  em- 
ployment, with  no  fixed  residence  elsewhere,  and  that  they  have  not 
come  into  the  district  as  *  colonizers,'  that  is,  for  the  mere  purpose  of 
voting,  and  going  elsewhere  as  soon  as  the  election  is  held.''  "  The  un- 
married man  who  seeks  employment  from  point  to  point,  as  opportunity 
offers,  and  who  has  severed  the  parental  relation,  becomes  a  laborer, 
producing  for  himself,  and  thus  adds  to  the  productive  wealth  of  the 
community  in  which  he  resides,  being  willing  not  only  to  enjoy  political 
privileges,  but  also  to  assume  and  discharge  political  and  civil  duties." 
A  fortiori  would  this  reasoning  apply  to  the  married  laborer  who  takes 
his  family  with  him. 

The  habits  of  our  people,  compared  with  many  other  nations,  are  mi- 
gratory. To  persons,  especially  young  men,  in  many  most  useful  occu- 
pations, the  choice  of  a  residence  is  often  experimental  and  temporary. 
The  home  is  chosen  with  intent  to  retain  it  until  the  opportunity  shall 
offer  of  a  better.  But  if  it  be  chosen  as  a  home,  and  not  as  a  mere  place 
of  temporary  sojourn,  to  which  some  other  place,  which  is  more  truly 
the  principal  seat  of  the  affections  or  interests,  has  superior  claim,  we 
see  not  why  the  policy  of  the  law  should  not  attach  to  it  all  the  privi- 
leges which  belong  to  residence,  as  it  is  quite  clear  that  it  is  the  resi- 
dence in  the  common  and  popular  acceptation  of  the  term. 

The  case  of  Barnes  vs.  Adams  (3  Con.  EJ.  Cas.,  771)  does  not,  when 


€4  DIGEST   OP   ELECTION   CASES. 

carefully  examined,  conflict  with  these  rules.  The  passage  cited  from 
that  case  is  not  a  statement  of  the  grounds  on  which  the  House  or  even 
the  committee  determined  the  case,  but  is  a  concession  to  the  party 
against  whom  it  was  decided.  It  therefore,  if  it  bore  the  meaning  con- 
tended for,  would  not  be  authority  in  future  cases.  But  the  language, 
taken  together,  it  seems,  to  us,  means  only  that  going  into  an  election 
precinct  for  a  temporary  purpose,  with  the  intent  to  leave  it  when  that 
purpose  is  accomplished,  no  other  intent  and  no  other  fact  appearing,  is 
not  enough  to  gain  a  residence.  In  this  view,  it  is  not  in  conflict  with 
the  opinion  here  expressed. 

It  is  true  that,  as  was  remarked  in  the  outset,  a  former  residence  con- 
tinues until  a  new  one  is  gained.  But  in  determining  the  question 
whether  a  new  one  has  been  gained,  the  fact  that  everything  which 
constituted  the  old  one — dwelling-house,  personal  presence,  business 
relations,  intent  to  remain — has  been  abandoned  is  a  most  signiflcant 
fact 

5.  We  have,  then,  to  apply  these  principles  to  the  evidence  in  the  case. 

The  contestant  claims  that  three  principal  classes  of  persons  who 
voted  for  the  sitting  member  were  disqualified  by  reason  of  non-resi- 
dence, viz:  persons  who  came  into  the  district  for  the  purpose  of  work- 
ing on  the  railroad;  students  at  the  university,  who  came  from  other 
districts  solely  for  the  sake  of  pursuing  their  studies,  and  paupers  sup- 
ported in  a  poor-house  common  to  all  the  districts  in  the  county,  who 
came  to  the  poor-house  from  another  district,  and  voted  in  the  district 
where  it  is  situated. 

The  cases  of  the  railroad  laborers  and  contractors  should  be  disposed 
of  by  the  following  rules : 

1st.  Where  no  other  fact  appears  than  that  a  person,  otherwise  quali- 
fied, came  into  the  election  district  for  the  purpose  of  working  on  the 
railroad  for  an  indefinite  period,  or  until  it  should  be  completed,  and 
voted  at  the  election,  it  may  or  may  not  be  true  that  his  residence  was 
in  the  district.  His  vote  having  been  accepted  by  the  election  officers, 
and  the  burden  being  on  the  other  side  to  show  that  they  erred,  we  are 
not  warranted  in  deducting  the  vote. 

2d.  Where,  in  addition,  it  appears  that  such  voter  had  no  dwelling- 
house  elsewhere,  had  his  family  with  him,  and  himself  considered  the 
voting-place  as  his  home  until  his  work  on  the  railroad  should  be  over, 
we  consider  his  residence  in  the  district  affirmatively  established. 

3d.  On  the  other  hand,  where  it  appears  that  he  elected  to  retain  a 
home,  or  left  a  family  or  a  dwelling-place  elsewhere,  or  any  other  like 
circumstances  appear  negativing  a  residence  in  the  voting  precinct,  the 
vote  should  be  deducted  from  the  candidate  for  whom  it  is  proved  to  have 
been  cast. 

The  principles  applicable  to  the  students  are  not  dissimilar.  The  law, 
as  it  applies  to  this  class  of  persons,  is  fully  and  admirably  stated  by  the 
supreme  court  of  Massachusetts,  in  an  opinion  given  to  the  legisla- 
ture, and  reported  in  5th  Metcalf,  and  which  is  cited  with  approbation 
in  nearly  all  the  subsequent  discussions  of  the  subject.  Under  the  rule 
there  laid  down,  the  fact  that  the  citizen  came  into  the  place  where  he 
claims  a  residence  for  the  sole  purpose  of  pursuing  his  studies  at  a 
school  or  college  there  situate,  and  has  no  design  of  remaining  there 
after  his  studies  terminate,  is  not  necessarily  inconsi8t.ent  with  a  legal 
residence,  or  want  of  legal  residence,  in  such  place.  This  is  to  be  deter- 
mined by  all  the  circumstances  of  each  case.  Among  such  circum- 
stances, the  intent  of  the  party,  the  existence  or  absence  of  other  ties  or 
interests  elsewhere,  the  dwelling-place  of  the  parents,  or,  in  the  case  of 


DIGEST   OF  ELECTION   CASES.  65 

an  orphan  jast  of  age,  of  such  near  friends  as  he  had  been  aocustomed 
to  make  his  home  with  in  his  minority,  would  of  course  be  of  the  highest 
importance.    (See  Putnam  vs.  Johnson,  10  Mass.,  488.) 

The  case  of  the  paupers  presents  greater  difficulty.  Under  the  laws 
of  Pennsylvania  it  is  conceded  they  may  be  entitled  to  vote.  In  several 
contested-election  cases  cited  by  the  contestant,  it  is  stated  by  the  com- 
mittee that,  in  the  absence  of  statute  regulations  on  the  subject,  a  pau- 
per abiding  in  a  public  almshouse,  locally  situated  in  a  different  district 
from  that  where  he  dwells  when  he  becomes  a  pauper,  and  by  which  he 
is  supported,  away  from  his  original  home,  does  not  thereby  change  his 
residence,  but  is  held  constructively  to  remain  at  his  old  home.  (Mon- 
roe V8.  Jackson,  2  Elect.  Gas.,  98 ;  Govode  V8.  Foster,  Forty-fi.r8t  Gon- 
gress ;  Taylor  vs.  Eeadiog,  Forty-first  Gongress.) 

And  there  are  some  strong  reasons  for  this  opinion.  The  pauper  is 
under  a  species  of  confinement.  He  must  submit  to  regulations  im- 
posed by  others,  and  the  place  of  his  abode  may  be  changed  without 
his  consent  Having  few  of  the  other  elements  which  ordinarily  make 
up  a  domicile,  the  element  of  choice  also,  in  bis  case,  almost  wholly  dis- 
appears. There  are  also  serious  reasons  of  expediency  against  permit- 
ting a  class  of  persons  who  are  necessarily  so  dependent  upon  the  will 
of  one  public  officer  to  vote  in  a  town  or  district  in  whose  concerns  they 
have  DO  interest.  On  the  other  hand,  the  pauper's  right  to  vote  is  rec- 
ognized by  law.  It  can  practically  very  seldom  be  exercised  except  in 
the  near  neighborhood  of  the  almshouse.  In  the  case  of  a  person  so 
poor  and  helpless  as  to  expect  to  be  a  life-long  inmate  of  the  poor- 
house,  it  is,  in  every  sense  in  which  the  word  can  be  used,  really  and 
truly  his  residence — his  home.  And  it  is  important  that  these  consti- 
tutional provisions  as  to  suffrage  should  be  carried  out  in  their  simplest 
and  most  natural  sense,  without  the  introduction  of  artificial  or  techni- 
cal construction.  It  will,  however,  be  unnecessary  to  determine  this 
question,  as  will  hereafter  appear. 

Another  question  of  importance  which  has  arisen  in  the  discussion 
of  the  cause  is  the  question  whether  evidence  of  the  declarations  of 
alleged  voters,  made  not  under  oath,  in  the  country,  should  be  received 
to  show  the  fact  that  they  voted,  or  for  ^hom,  or  that  they  were  not 
legally  entitled  to  vote. 

Some  of  the  committee  think  that  such  evidence  ought  in  no  case  to 
be  admitted,  except,  of  course,  so  far  as  declarations  made  at  the  time 
of  the  party's,  intent  or  understanding  as  to  his  then  present  residence, 
or  his  purpose  in  a  removal,  is  admissible  as  part  of  the  res  gestcs.  All 
of  the  committee  are  of  opinion  that  such  evidence  is  to  be  received  with 
the  greatest  caution,  to  be  resorted  to  only  when  no  better  is  to  be  had, 
and  only  acted  on  when  the  declarations  are  clearly  proved,  and  are 
themselves  clear  and  satisfactory.  As  this  question  has  been  quite  fully 
considered  it  may  be  proper  briefly  to  discuss  it  here. 

While  the  practice  of  the  English  House  of  Gommous  is  not  uniform, 
the  general  current  of  the  precedents  is  in  favor  of  admitting  the  decla- 
ration of  voters  as  evidence. 

The  opinions  of  several  American  courts  and  of  some  text-writers  of 
approve<l  authority  are  the  same  way.  The  correctness  of  this  practice 
ba8.l>een  earnestly  questioned  in  this  House,  and  there  is  one  decision 
against  it ;  but,  on  the  whole,  the  practice  here  seems  to  be  in  favor  of  its 
admission.  In  England,  where  the  vote  for  members  of  Parliament  is 
viva  voccj  the  fact  that  the  alleged  voter  voted,  and  for  whom,  is  sus- 
ceptible commonly  of  easy  proof  by  the  record.  In  one  case,  how- 
ever, where  the  poll-list  had  been  lost,  the  parol  declaration  of  a  voter 
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how  he  voted  seems  to  have  been  received  withoat  qaestion.  In  State 
vs.  Olin  (23  Wis.^  319),  it  is  stated  that  the  declaration  of  the  voter  is 
admissible  to  prove  that  he  voted,  and  for  whom,  as  well  as  to  prove  his 
disgnaliflcation.  The  general  doctrine  is  asaally  pat  upon  the  groand 
that  the  voter  is  a  party  to  the  proceeding,  and  his  declarations  against 
the  validity'  of  his  vote  are  to  be  admitted  against  him  as  such.  If  this 
were  trne,  it  wonld  be  quite  clear  that  his  declarations  onght  not  to  be 
received  until  he  is  first  shown,  aliunde^  not  only  to  have  voted,  but 
to  have  voted  for  the  party  against  whom  he  is  called.  Otherwise  it 
would  be  in  the  power  of  an  illegal  voter  to  neutralize  wrongfully  two 
of  the  votes  cast  for  a  political  opponent:  Ist^  by  voting  for  his  own 
candidate;  2d,  by  asserting  to  some  witness  afterward  that  he  voted 
the  other  way,  and  so  having  his  vote  deducted  from  the  party  against 
whom  it  was  cast. 

But  it  is  not  true  that  a  voter  is  a  party  in  any  such  sense  as  that  his 
declarations  are  admissible  on  that  ground.  He  is  not  a  party  to  the 
record.  His  interest  is  not  legal  or  personal,  it  is  frequently  of  the 
slightest  possible  nature.  If  he  were  a  party,  then  his  admissions  should 
be  competent  as  to  the  whole  case— as  to  tbe  votes  of  others,  the  conduct 
of  the  election  ofiBcers,  &c.,  which  it  is  well  settled  they  are  not.  An- 
other reason  given  is,  that  the  inquiry  is  of  a  public  nature,  and  that 
it  should  not  be  limited  to  the  technical  rules  of  evidence  established 
for  private  causes.  This  is  doubtless  true.  It  is  an  inquiry  of  a  public 
nature,  and  an  inquiry  of  the  highest  interest  and  consequence  to 
the  public.  Some  rules  of  evidence  applicable  to  such  an  inquiry  must 
be  established.  It  is  nowhere,  so  far  as  we  know,  claimed  that  in  any 
other  particular  the  ordinary  rules  of  evidence  should  be  relaxed  in  the 
determination  of  election  cases.  The  sitting  member  is  a  party  deeply 
interested  in  the  establishment  of  his  right  to  an  honorable  office.  The 
people  of  the  district  especially,  and  the  people  of  tbe  whole  country, 
are  interested  in  the  question,  who  shall  have  a  voice  in  framing  the 
laws?  The  votes  are  received  by  election  officers,  who  see  the  voter  in 
person,  who  act  publicly  in  the  presence  of  the  people,  who  may  admin- 
ister an  oath  to  the  person  offering  to  vote,  and  who  are  themselves 
sworn  to  the  performance  of  their  duties.  The  judgment  of  these 
officers  ought  not  to  be  reversed  and  the  grave  interests  of  the  people 
imperiled  by  the  admissions  of  persons  not  under  oath,  and  admitting 
their  own  misconduct. 

Tbe  practice  of  admitting  this  kind  of  evidence  originated  in  England. 
So  far  as  it  has  been  adopted  in  this  country  it  has  been  without  much 
discussion  of  tbe  reasons  on  which  it  was  founded.  In  England,  as  has 
been  said,  the  vote  was  viva  voce.  The  fact  that  the  party  voted,  and 
for  whom,  was  susceptible  of  easy  and  undispntable  proof  by  the  record. 
The  privilege  of  voting  for  members  of  Parliament  was  a  franchise  of 
considerable  dignity,  enjoyed  by  few.  It  commonly  depended  on  the 
ownership  of  a  freehold,  the  title  to  which  did  not,  as  with  us,  appear 
on  public  registries,  but  would  be  seriously  endangered  by  admissions 
of  tbe  freeholder  which  disparaged  it.  An  admission  by  the  voter  of 
his  own  want  of  qualification  was  therefore  ordinarily  an  admission 
against  his  right  to  a  special  and  rare  franchise,  and  an  admission  which 
seriously  imperiled  his  title  to  his  real  estate,  an  admission  so  strongly 
against  the  interest  of  the  party  making  it  would  seldom  be  made  unless 
it  were  true.  It  furnishes  no  analogy  for  a  people  who  regard  voting,  not 
as  a  privilege  of  a  few,  but  as  the  right  of  all,  where  the  vote,  instead  of 
being  viva  voce^  is  studiously  protected  from  publicity,  and  where  such 
admissions,  instead  of  having  every  probability  in  favor  of  their  truth. 
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may  so  easily  be  made  the  means  of  accomplishing  great  injastice  and 
fhiod,  wiihoat  fear  either  of  detection  or  punishment 

It  may  be  said  that  the  principle  of  the  secret  ballot  protects  the 
voter  from  disclosing  how  he  voted,  and  in  the  absence  of  power  to 
compel  him  to  testify  and  fnrnish  the  best  evidence,  renders  the  resort 
to  other  evidence  necessary. 

The  committee  are  not  prepared  to  admit  thai  the  policy  which  shields 
the  vote  of  the  citizen  from  being  made  known  wi^ut  his  consent  is 
of  more  importance  than  an  inqairy  into  the  parity  and  resnltofthe 
election  itself.  If  it  is,  it  cannot  protect  the  illegal  voter  from  disclo- 
sing how  he  voted.  If  it  is,  it  would  be  quite  doubtful  whether  the  same 
policy  should  not  prevent  the  use  of  the  machinery  of  the  law  to  dis- 
cover and  make  public  the  fact,  in  whatever  way  it  may  be  proved.  It 
is  the  publicity  of  the  vote,  not  the  interrogation  of  the  voter  in  regard 
to  it,  that  the  secret  ballot  is  designed  to  prevent.  There  would  seem 
to  be  no  need  to  resort  to  hearsay  evidence  on  this  ground,  unless  the 
voter  has  first  been  called,  and,  being  interrogated,  asserts  his  privilege 
and  refuses  to  answer.  Even  in  that  case,  a  still  more  conclusive  ob« 
jection  to  hearsay  testimony  of  this  character  is  this :  it  is  not  at  all 
likely  to  be  either  true  or  trustworthy. 

The  rule  that  admits  secondary  evidence  when  the  best  cannot  be  had 
only  admits  evidence  which  can  be  relied  on  to  prove  the  fact,  as  sworn 
copies  when  an  original  is  lost,  or  the  testimony  of  a  witness  to  the  con- 
tents of  a  lost  instrument.  Oearsay  evidence  is  not  admitted  in  such 
cases,  and  is  only  admitted  in  cases  where  hearsay  evidence  is,  in  the 
ordinary  experience  of  mankind,  found  to  be  generally  correct,  as  in 
matters  of  pedigree  and  the  like.  But  a  man  who  is  so  anxious  to  con- 
ceal how  he  voted  as  to  refuse  to  disclose  it  on  oath,  even  when  the 
disclosure  is  demanded  in  the  interest  of  public  justice,  and  who  is  pre- 
sumed to  have  voted  fraudulently — ^for  otherwise,  in  most  cases,  the  in- 
quiry is  of  no  consequence — would  be  quite  as  likely  to  have  made  false 
statements  on  the  subject,  if  he  had  made  any.  To  permit  such  state- 
ments to  be  received,  to  overcome  the  judgment  of  the  election  officers, 
who  admit  the  vote  publicly,  in  the  face  of  a  challenge,  and  with  the 
right  to  scrutinize  the  voter,  would  seem  to  be  exceedingly  dangerous. 

The  action  of  the  House  heretofore  does  not  seem  to  have  been  so  de- 
cided or  uniform  as  to  preclude  it  from  now  acting  upon  what  may  seem 
to  it  the  reasonable  rule,  even  if  it  should  think  it  best  to  reject  this  class 
of  evidence  wholly.  But  as  both  parties  have  taken  their  evidence,  ap- 
parently with  the  expectation  that  this  class  of  evidence  would  be  re- 
ceived, and  as,  in  view  of  the  numeroas  and  respectable  authorities,  it 
is  not  unlikely  the  House  may  follow  the  English  rule,  we  have  applied 
that  to  the  evidence,  with  the  limitation,  of  the  reasonableness  of  which 
it  would  seem  there  can  be  no  question,  that  evidence  of  hearsay  decla- 
rations of  the  voter  can  only  be  acted  upon  when  the  fact  that  he  voted 
has  been  shown  by  evidence  aliunde^  and  when  the  declarations  have 
been  clearly  proved,  and  are  themselves  clear  and  satisfactory. 

The  result  of  the  whole  case,  then,  is  as  follows : 

The  majority  for  the  sitting  member,  as  returned,  is  fourteen. 

The  contestant  admits  that  eighty-one  illegal  votes  were  cast  for  him. 
But  as  in  six  cases  this  admission  seems  to  us  to  have  been  made  on  an 
erroneous  view  of  the  law,  we  have  deducted  from  the  contestant  but 
seventy-five  of  this  number,  leaving  the  majority  for  him  to  overcome 
ei£thty-nine. 

The  sitting  member  has  proved  that  at  least  fifteen  of  the  votes  cast 
for  contestant,  in  addition  to  those  admitted,  were  illegal,  which  would 
leave  to  the  sitting  member  a  majority  of  one  hundred  and  four. 


68  DIGEST   OF   ELECTION   CASES. 

Assuming  that  all  the  persons  who  are  alleged  by  contestant  to  have 
voted  for  the  sitting  member  did  so  vote ;  assaming  that  all  those  per« 
sons  who  came  into  the  election  district  to  pursue  their  studies  were 
not  legal  voters  in  the  district ;  assuming  that  all  the  paupers  who  were 
committed  to  the  almshouse  from  any  other  district  than  that  where 
they  voted  were  not  entitled  to  vote  therein ;  receiving  evidence  of 
declarations  of  persons  in  the  country  as  to  their  disquaMcations,  and 
acting  upon  them  where  they  are  corroborated  by  other  evidence  or 
as  clearly  and  satisfactorily  proved,  and  in  all  these  respects  we  take 
the  view  of  the  law  most  favorable  to  contestant ;  deducting  also  from 
the  sitting  member  all  votes  cast  by  persons  not  naturalized  or  not  of 
ai^e,  or  who  had  not  paid  a  tax  or  dwelt  the  required  time  in  the  State ; 
but,  on  the  other  hand,  not  sustaining  his  claim  that  persons  who  came 
into  the  district  for  the  purpose  of  working  on  the  railroad  cannot  be  held 
to  have  acquired  a  residence  there  unless  they  are  also  shown  to  have 
formed  the  intention  of  remaining  there  permanently  after  the  work 
was  done,  we  find  that  the  contestant  has  failed  to  overcome  the  sitting 
member's  majority  of  one  hundred  and  one,  above  stated.  In  dealing 
with  the  evidence  as  to  each  of  the  numerous  individuals — six  hundred 
and  seventy -nine  in  all — the  committee  formed  different  conclusions  of 
fact  in  some  instances ;  but  taking  the  result  in  every  case  where  the 
committee  differed  as  to  the  facts  most  favorable  to  the  contestant,  it  is 
as  above  set  forth. 
The  committee  therefore  recommend  the  accompanying  resolution  : 
Beaolvedj  That  Benjamin  F.  Meyers  is  entitled  to  retain  the  seat  which 
he  now  holds  from  the  sixteenth  Congressional  district  of  Pennsylvania. 


NOEKIS  vs.  HANDLEY.— THIRD  CONGRESSIONAL  DISTRICT 

OP  ALABAMA. 

Allegations  of  intimidation  by  threats,  fraud,  violence,  and  unlawful  practices ;  charges 
of  gross  deception  and  fraud  in  preventing  voters  from  casting  their  ballots  as  intended. 
Unlawful  acts  of  the  State  and  county  canvassers  in  the  conduct  of  the  election. 
Contestant  &iled  to  fully  sustain  charges. 
The  House  adopted  the  report,  April  4,  1672. 
W.  A.  Handley  retained  his  seat. 
Authorities  referred  to :  Acts  of  Alabama,  1868.    (Sec.  37,  page  277.) 

March  14, 1872. — Mr.  McCrary,  from  the  Committee  of  Elections,  made 

the  following  report : 

The  certified  votes  were  as  follows : 

W.  A.  Handley !2,710 

B.W.  Norris 9,568 

Majority  for  W.  A.  Handley 3,142 

In  order  to  overcome  this  apparently  large  majority  and  establish  his 
claim  to  the  seat,  the  contestant  makes  the  following  allegations : 

].  The  proofs  show  that  in  certain  precincts  such  intimidation  prevailed  among  the 
supporters  of  the  contestant,  caused  by  the  threats,  fraud,  violence,  and  unlawful  practices 
of  tne  supporters  of  the  sitting  member,  that  the  election,  as  an  expression  of  the  will  of  die 
legal  voters  therein,  was  utterly  firaudulent  and  void,  and  the  returns  ought  to  be  rejected. 
The  precincts  referred  to  are : 
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l.^Auburn,  Lee  Caunl^, 

W.A.Handlej 203 

B.  W.  Norrifl none. 

Majority  for  W.  A.  Handley 203 

2. — Salem f  Lee  Countff, 

W.  A.  Handley 1 226 

B.  W.  Norrifl 4 

Majority  for  W.  A.  Handley 222 

3. —  Lomekmpokaf  Lee  County, 

W.  A.  Handley 341 

B.  W.  Norris none. 

Majority  for  W.  A.  Handley 341 

4. — Ridge  Grove,  Lee  County, 

W.  A.  Handley 21 

B.  W.  Norris none. 

Majority  for  W.  A.  Handley 21 

5. — Fredoniat  Chambers  County. 

W.  A.  Handley 249 

B.W.  Norrifl none. 

Majority  for  W.  A.  Handley 249 

6. — Oak  Bowery f  Chamben  County, 

W.  A.  Handley 53 

B.  W.  Norrifl .' none. 

Majority  for  W.  A.  Handley 53 

7; — CuuetUy  Chambers  County, 

W.  A.  Handley 94 

B.  W.  Norrifl 25 

Majority  for  W.  A.  Handley 69 

8. — Hackneyville,  Tallapoosa  County, 

W.  A.  Handley 234 

B.  W.  Norrifl...! none. 

Majority  for  W.  A.  Handley 234 

9. — YoungvilU,  Tallapoosa  County, 

W.  A.  Handley 220 

B.W.  Norrifl - 4 

MajorityforW.  A.  Handley 216 

JO. — DamstoUt  Tallapoosa  County, 

W.  A.  Handley 216 

B.  W.  Norrifl none. 

MajorityforW.  A.  Handley 216 

11.— Gold  Branch f  Tallapoosa  County, 

W.  A.  Handley 137 

B.W.  Norrifl 37 

MajorityforW.  A.  Handley 100 
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12. — DudUgmlU,  Tallapoosa  County, 

W.  A.  Handley 214 

B.  W.  Norris ^ none. 

Majority  for  W.  A.  Handley 214 

13.— CfNlro/  Institute^  Elmore  County, 

W.  A»Handley 162 

B.  W.  Norria 23 

Majority  for  W.  A.  Handley 139 

14. —  Texas,  Macon  County, 

W.  A.  Handley 66 

B.W.  Norria none. 

Majority  for  W.  A.  Handley 66 

15. — NotasulgOt  Macon  County, 

W.  A.  Handley 235 

B.W.  Norria none. 

Majority  for  W.  A.  Handley 235 

16. — Society  HiU,  Macon  County, 

W.  A.  Handley 80 

B.W.  Norria 41 

Majority  for  W.  A.  Handley 39 

16. — Uimea^  or  Trawick's,  Russell  County, 

W.  A.  Handley 76 

B.W.  Norria 2 

Majority  for  W.  A.  Handley 74 

17, — Uchee,  Russell  County. 

W.  A.  Handley 153 

B.W.  Norria none. 

Majority  for  W.  A.  Handley 153 

18. — Eastaboga,  Talladega  County, 

W.  A.  Handley 220 

B.W.  Norria 25 

Majority  for  W.  A.  Handley 195 

19,— Blue-Ene,  Talladega  County, 

W.  A.  Handley 107 

B.W.  Norria 16 

Majority  for  W.  A.  Handley 91 

20,—FayeltevUU,  Talladega  County, 

W.  A.  Handley , 136 

B.W.  Norria 117 

Majority  for  W.  A.  Handley 19 

21. — Nixburgh,  Coosa  County. 

W.  A.  Handley 215 

B.W.  Norria 189 

Majority  for  W.  A. Handley 26 
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23. — Soeapaiofff  Coosa  County. 

W.  A.  Handley Ill 

B.W.  Morris 101 

Majority  for  W.  A.  Handley 10 

2.  That  the  evidence  shows  that  the  following  votes  were  unlawfully  rejected  by  county 
canvassers,  viz : 

1. — Girard  Precinct^  Ru$iell  County. 

Box  No.  1— B.  W.Norris 715 

W.  A.  Handley 204 

Majority  for  B.  W.  Norris 511 

Box  No.  2.— B.  W.Norris 195 

W.  A.  Handley 3 

Majority  for  B.  W.  Norris 192 

Total  majority  for  B.  W.  Norris 703 

2. — Macon  County, 

MaJ.  for 
Korrlt.     Handley.      Norria. 

TudLOf^ 167  4  163 

Warrior  Stand 29  12  17 

Cotton  Valley 29  14  15 

Honeycut 35  2  33 

Cross  Keys 54  4  50 

Cloni^ 12  4  8 

Total  majority  for  B.  W.  Norris 286 

3. —  Wttumpka^  Elmore  County. 

B.  W.Norris 75 

W.  A.  Handley 10 

Majority  for  B.  W.  Norris 65 

3.  That  the  evidence  shows  that  the  followin^if  vote  of  Russell  County,  rejected  by  the 
State  canvassers  on  account  of  defects  in  the  returns,  are  to  be  counted  by  the  House,  viz  : 

B.  W.Norris 1,426 

W.  A.  Handley 1,157 

Mqority  for  B.  W.Norris 269 

4.  That  the  evidence  shows  that  thirty  of  the  votes  received  by  the  sitting  member  at 
Bluffton,  Chambers  County,  were  illegal. 

5.  That  the  illegalities  practiced  at  the  precinct  of  Silver  Run,  in  Talladega  County, 
were  such  that  the  returns  of  that  precinct  furnish  no  evidence  of  the  will  of  the  electors, 
and  are  to  be  rejected.    The  vote  was  as  follows : 

W.  A.  Handley 124 

B.  W.  Norris 42 

Majority  for  W.  A.  Handley 82 

6.  That  the  election  in  the  following  counties  was  rendered  invalid  by  systematic  an  1 
general  intimidation  of  the  supporters  of  the  contestant,  effected  by  the  deliberate  efforts  o ' 
the  supporters  of  the  sitting  member,  viz : 

1. —  Cooaa  County, 

W.A.  Handley 1,102 

B.  W.Norris 606 

Majority  for  W.  A*.  Handley 496 

2. —  Tallapoota  County, 

W.A.  Handley 2,283 

B.  W.Norris 415 

Majority  for  W- A.  Handley 1,868 
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7.  That  by  violence  and  intimidation  the  snpporters  of  the  sitting  member  anlawfnllj  de* 
prived  the  contestant  of  the  following  votes,  viz  : 

1.  Opelika,  Lee  Conntv 20 

2.  Chambers  Conntv 300 

3.  Hurtville,  Russell  Coanty 200 

4.  Childersburg,  Talladega  County 50 

5.  Macon  County,  exclusive  of  Texas,  Notasulga,  and  Society  Hill 150 

6.  Dadeville,  Tallapoosa  County 100 

8.  That  by  gross  deception  and  fraud  practiced  at  Silver  Run,  Russell  County,  by  sup- 
porters of  the  sitting  member,  three  hundred  and  twenty-five  electors  who  intended  to,  and 
at  the  time  supposed  they  did,  vote  for  the  contestant  were  made  to  vote  for  the  sitting 
member. 

These  embrace  all  tbe  allegations  relied  apou  by  contestant,  as  stated 
by  his  counsel.  They  are  severally  denied  by  the  sitting  member,  who 
also  makes  charges  of  fraud  and  intimidation  against  contestant  and 
his  supporters.  Upon  the  issues  thus  joined  a  large  volume  of  testi- 
mony has  been  taken,  and  the  same  has  been  examined  and  considered 
with  much  care  and  labor  by  the  committee.  The  case  must  turn  upon 
the  question  of  intimidation,  or  rather  upon  the  question  whether  the 
result  was  secured  by  means  of  violence,  intimidation,  threats,  or  other 
unlawful  means  resorted  to  by  the  sitting  member,  or  his  supporters,  to 
deter  legal  voters  from  casting  their  votes,  as  they  desired  to  do,  for 
contestant.  It  will  be  more  convenient  for  us  to  reserve  what  we  have 
to  say  upon  this  question  of  intimidation  until  after  we  have  stated  our 
conclusions  from  the  evidence  upon  the  other  questions  in  the  case. 

GIRARD  PRECINCT,  RUSSELL  COUNTY. 

At  this  precinct  two  ballot-boxes  were  opened,  which  are  designated 
as  box  No.  1  and  box  No.  2.  The  former  was  rejected  by  the  county 
canvassers  for  alleged  fraudulent  voting,  and  the  latter  upon  the  ground 
that  it  was  not  opened  by  proper  authority. 

The  statute  of  Alabama,  defining  the  powers  and  duties  of  the  board 
of  county  canvassers,  or  supervisors  of  elections,  provides  as  follows  : 

That  it  shall  be  the  duty  of  the  board  of  supervisors  of  elections,  upon  good  and  suffi- 
cient evidence  that  fraud  has  been  perpetrated,  or  unlawful  or  wrongful  means  resorted 
to  to  prevent  electors  from  freely  and  fearlessly  casting  their  ballots,  to  reject  such  illegal 
or  fraudulent  votes  cast  at  any  such  polling-place,  which  re'ection  so  made  as  aforesaid  shall 
be  final  unless  appeal  is  taken  within  ten  days  to  the  probate  court. — (Acts  of  1868,  page 
277,  sec  37.) 

Another  section  provides  that  this  "board  of  supervisors  of  elections  ^^ 
shall  be  composed  of  the  judge  of  probate,  sherifiT,  and  clerk  of  the  cir- 
cuit court  in  each  county. 

In  the  opinion  of  the  committee  it  is  not  competent  for  the  legislature 
of  a  State  to  declare  what  shall  or  shall  not  be  considered  by  the  House 
of  Bepresentatives  as  evidence  to  show  the  actual  votes  cast  in  any  dis- 
trict for  a  member  of  Congress,  much  less  to  declare  that  the  decision 
of  a  board  of  county  canvassers,  rejecting  a  given  vote,  shall  estop  the 
House  from  further  inquiry.  The  fact,  therefore,  that  no  appeal  was 
taken  from  the  decision  of  the  board  of  canvassers,  rejecting  the  vote 
of  Girard  precinct,  cannot  preclude  the  House  from  going  behind  the 
returns  and  considering  the  effect  of  the  evidence  presented.  From  this 
evidence  we  conclude  that  box  No.  1  was  improperly  rejected  by  the 
board.  The  evidence  ofifered  for  the  purpose  of  showing  fraudulent 
voting  at  this  box  is  insufficient.  As  to  box  Ko.  2,  the  committee  are 
satisfied  that  it  was  properly  rejected.  It  was  opened  only  during  a  part 
of  the  day,  and  it  is  at  least  doubtful  whether  it  was  legally  opened.    It 


DIGEST   OF   ELECTION   CASES.  73 

was  closed  by  order  of  the  sheriff  about  12  o'clock  in  the  day,  and  we 
have  DO  doabt  that  many  of  the  voters  who  had  deposited  their  ballots 
in  it  were  advised  to,  and  did,  sabsequently  vote  at  box  No.  1. 

RUSSELL  COUNTY. 

The  entire  vote  of  this  county  was  thrown  out  by  the  State  canvassers 
on  the  ground  that  the  return  was  signed  by  but  one  of  the  three 
county  officers  required  by  law  tb  sign  it.  This  action  on  the  part  of 
the  State  board  of  canvassers  was  in  pursuance  of  the  statute,  which 
declares  that  the  returusirom  each  county  must  be  certified  by  a  majority 
of  the  eonnty  canvassers.  It  is,  however,  the  duty  of  the  House,  in  con- 
sidering the  merits  of  the  case,  to  go  behind  the  returns,  and  consider 
such  competent  evidence  as  may  t^  produced  to  show  the  number  of 
legal  votes  actually  cast  for  each  candidate.  An  examination  of  the 
evidence  satisfies  the  committee  that  the  vote  of  Enssell  County,  with 
the  exception  of  that  cast  at  box  No.  2,  Glrard  precinct,  should  be 
counted. 

MACON  COUNTY. 

The  judge  of  probate,  sheriff,  and  circuit  clerk  of  this  county,  com 
posing  the  board  of  county  canvassers,  in  revising  the  returns  from  the 
various  precincts,  rejected  326  votes  which  were  cast  for  Norris,  and  40 
votes  which  were  cast  for  Handley.  We  have  already  seen  that  the 
statute  of  Alabama  confers  upon  this  board  authority  to  revise  the 
return  of  the  vote  of  the  several  precincts,  and,  upon  sufficient  proof,  to 
throw  out  such  as  in  their  judgment  are  illegal  or  fraudulent.  Although 
this  is  an  extraordinary,  not  to  say  a  dangerous,  power  when  placed  in 
the  hands  of  a  board  of  this  character,  with  such  inadequate  faciliticA 
for  obtaining  legal  evidence  and  deciding  upon  questions  of  fraud,  yet 
it  is  believed  by  the  committee  that  the  action  of  such  a  board  under 
the  statute  in  question,  and  in  pursuance  of  the  power  conferred 
thereby,  is  to  be  regarded  b»  prima  facie  correct,  and  to  be  allowed  to 
stand  as  valid  until  shown  by  evidence  to  be  illegal  or  unjust.  The 
testimony  of  but  one  witness  has  been  taken  in  relation  to  the  rejection 
of  these  votes  in  Macon  County,  and  that  is  the  testimony  of  J.  T.  Me- 
nafise,  judge  of  probate,  and  ex  officio  one  of  the  board  of  canvassers.  He 
testifies  that  the  board  spent  several  days  in  the  work  of  revising  the 
vote  of  the  county. 

They  had  no  evidence  before  them,  however,  except  the  registration- 
list  and  the  polMist  The  former  is  shown  to  have  been  exceedingly 
imperfect  and  unreliable,  and  cannot  be  considered  such  *'good  and  suf- 
ficient evidence"  as  the  statute  requires  to  justify  the  board  in  rejecting 
the  votes  in  question. 

Tlie  presumption  is  strongly  in  favor  of  the  legality  of  a  vote  which 
has  been  received  by  the  officers  provided  by  law  for  that  purpose ;  and 
the  question  is  whether  this  presumption  can  be  overcome  by  evidence 
80  unsatisfactory  as  that  upon  which  the  board  acted.  The  board  were 
empowered  by  the  statute  we  have  quoted  to  obtain  evidence  of  the 
alleged  illegality  and  fraud  practiced  at  the  precincts  named,  and  they 
were  not  limited  to  an  examination  of  the  registration-list  and  the  poll- 
list.  Since  no  evidence  was  taken,  it  is  our  opinion  that  the  decision 
of  the  officers  of  election  at  the  various  precincts,  admitting  the  votes 
in  question,  is  entitled  to  greater  weight  than  the  action  of  the  board  of 
canvassers  in  throwing  them  out.  The  former  had  the  voters  before 
them,  and  the  power  to  examine  them  as  to  their  qualifications,  while 
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the  latteri  in  oar  jodgmeDt,  had  do  reliable  evidence  before  thein  upon 
which  to  act.  These  remarks  apply  also  to  the  Wetampka  precinct,  in 
Elmore  Gonuty. 

BLUFFTON  PRECINCT,   CHAMBERS  COUNTY. 

This  precinct  borders  on  the  Georgia  line,  and  the  voting-place  was 
within  a  few  hundred  yards  of  that  line.  It  seems  probable  that  a 
number  of  votes  were  cast  by  persons  from  Georgia.  It  is  not  shown 
how  many  nor  for  whom  they  were  cast.  One  witness  puts  the  number 
at  30,  but  says  he  knew,  of  his  own  knowledge,  only  a  few  to  have  been 
non-residents ;  as  to  the  others,  he  depended  upon  hearsay.  As,  how- 
ever, it  cannot  be  material  to  ascertain  the  precise  number  of  illegal 
votes  (since  it  is  not  claimed  that  there  were  more  than  30),  we  will  not 
pursue  the  inquiry. 

SILVER  RUN,   TALLADEGA  COUNTY. 

There  is  no  proof  upon  which  we  can  properly  reject  any  part  of  the 
vote  of  this  precinct.  The  witness,  whose  testimony  is  referred  to  by 
counsel  for  contestant  (G.  P.  Plowman,  page  164  of  record),  only  shows 
a  decrease  of  the  Bepublican  vote  since  the  previous  election.  This 
may  have  resulted  from  various  causes,  and  cannot  be  taken  as,  of  itself, 
establishing  the  charge  that  ^'illegalities  were  practiced,"  &c. 

HURTVILLB,  RUSSELL  COUNTY. 

Two  witnesses  testify  that  some  two  hundred  colored  men  came  to 
this  poll  to  vote  the  Bepublican  ticket,  and  that  one  Pollard,  who  was, 
or  who  claimed  to  be,  acting  as  registrar,  told  them  that  they  could  not 
be  registered,  and  that  they  could  not  vote  without  registration.  The 
excuse  given  for  not  allowing  them  to  register  was  that  the  paper  fur- 
nished for  that  purpose  was  exhausted.  Although  these  facts  are  de- 
nied by  Pollard,  who  is  called  by  the  sitting  member  as  a  witness,  it  is 
doubtless  true  that  a  number  of  voters  who  desired  to  vote  for  contest- 
ant, and  the  Eepublican  party,  were,  by  some  such  means  as  those  de- 
scribed by  contestant's  witnesses,  prevented  from  doing  so.  The  num- 
ber of  these  x)ersons  cannot,  however,  be  definitely  stated  from  anything 
which  appears  in  the  evidence.  The  witnesses  estimated  them,  from 
the  appearance  of  the  crowd  and  the  number  of  tickets  issued  to  them, 
at  about  two  hundred.    This  is  altogether  too  indefinite. 

SILVER  RUN,  RUSSELL  COUNTY. 

We  are  asked  to  strike  from  the  vote  of  the  sitting  member  at  this 
precinct  325  votes,  and  to  add  the  same  number  to  the  vote  of  contest- 
ant, upon  the  ground  that  325  freedmen  who  believed  they  voted  for 
contestant  were  deceived  by  fraudulent  tickets.  The  proof  shows  that 
a  considerable  mtyority  of  the  voters  at  this  precinct  were  colored  men, 
and  believed  to  be  Eepublicans.  Instead  of  producing  the  returns,  or  a 
certified  copy  thereof,  to  show  how  many  votes  were  cast,  and  for  whom, 
the  contestant  calls  several  witnesses,  who  testify  to  what  they  have 
heard  or  read  in  the  newspapers  as  to  the  vote.  By  this  kind  of  evidence 
it  is  siiown  that  about  900  votes  were  polled,  and  that  the  Democratic 
majority  was  '' upward  of  140."  Several  witnesses  give  it  as  their 
opinion  that  700  blacks  and  200  whites  voted  at  this  precinct    One  wit- 
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ness  swears  that  he  saw  Democratic  tickets  headed  ^^Bepablicau  ticket/' 
and  believes  the  freedmen  were  deceived  by  them.  When,  however,  an 
attempt  is  made  to  say,  from  the  evideuce  before  as,  with  anything  like 
accaracy.  how  many  voters,  if  any,  were  in  this  manner  deceived,  it  will 
be  found  impossible.  If  the  facts  be  as  contestant  claims,  it  was  within 
his  power  to  prove  them  by  evidence,  at  least,  reasonably  satisfactory. 
He  shoold  have  proven  the  nnmber  of  votes  cast,  and  for  whom  cast,  by 
the  retorns,  or  a  certified  copy  thereof.  He  should  have  shown  the  names 
of  the  persons  who  voted  by  the  polMist,  and  he  should  havejcalled  the 
voters  themselves,  or  some  of  them,  to  prove  how  many  and  who  intend- 
ed to  vote  for  him  and  were  defrauded  by  being  furnished  a  ticket  re- 
sembling the  Eepublican  ticket,  but  containing  the  name  of  the  sitting 
member  as  a  candidate  for  Congress.  As  the  evidence  is  presented  to 
OS,  it  would  not  justify  any  action  unless  it  might  possibly  be  the  rejec- 
tion of  the  vote  of  the  precinct,  which  would  vary  the  general  result  by 
only  110  votes.  If  there  was  a  fraud  perpetrated,  and  we  are  inclined 
to  the  opinion,  from  the  scanty  evidence  before  us,  that  there  was,  it  is 
utterly  impossible  to  determine  how  many  votes  contestant  lost  and  his 
competitor  gained  thereby. 

We  have  now  considered  all  that  there  is  in  the  record  of  this  case, 
aside  from  the  alleged  violence  and  intimidation.  It  is  apparent  that, 
leaving  out  of  view  the  question  of  intimidation,  the  majority  of  the 
sitting  member  could  not,  in  any  view  of  the  case,  fall  much  below  2,000 
votes,  and  that  if  we  apply  the  ordinary  rules  of  evidence,  it  would 
probably  exceed  that  number. 

VIOLENCE  AND  INTIMIDATION. 

This  brings  us,  therefore,  to  the  consideration  of  the  material  question 
in  the  case,  viz :  Does  the  evidence  show  that  the  majority  of  the  sitting 
member  was  obtained  by  violence  and  intimidation T 

Upon  this  subject  it  is  to  be  observed,  in  the  first  place,  that  the  evi- 
dence is  exceedingly  vague  and  unsatisfactory.  It  would  seem  that  if 
over  two  thousand  electors  were  deterred  from  voting  by  violence, 
threats,  or  intimidation,  some  of  these  electors  could  be  found  to  come 
forward  and  swear  to  the  fact.  Your  committee  think  that  it  would  e^t- 
tablish  a  most  dangerous  precedent  to  allow  a  fact  of  this  character,  so 
easily  established  by  the  direct  and  positive  testimony  of  so  many  w  it- 
Besses,  to  be  proven  solely  by  hearsay  and  general  reputation.  We  have 
not  forgotten  nor  overlooked  the  fact  that  the  same  state  of  things 
which  would  make  men  afraid  to  vote  for  a  particular  party  might  also 
make  it  difficult  to  secure  testimony  in  behalf  of  that  party.  But  in 
many  parts  of  the  district  where  testimony  was  taken  there  is  no 
pretense  that  witnesses  were  intimidated;  and,  besides,  if  the  con- 
testant had  shown  to  the  satisfaction  of  the  House  that  witnesses 
needed  the  protection  of  the  Federal  Government  in  order  to  be  safe 
in  testifying  fully  and  freely,  that  protection  would  have  been  afforded 
at  any  cost.  In  the  volume  of  testimony  taken  to  prove  the  fact  of 
general  and  wide-spread  intimidation,  not  one  witness  is  found  who  tes- 
tifies that  he  himself  was  prevented  from  voting  by  reason  of  intimida- 
tion. They  all  testify  to  what  they  have  heard  others  say,  to  the  com- 
mon rumor,  and  general  reputation.  There  can  be  no  doubt  that  testi* 
mony  of  this  character  ought  to  be  held  insufBcient  of  itself  to  establish 
the  fact  of  intimidation.  It  ought  at  least  to  be  corroborated  by  other 
facts,  such  as  the  unexplained  failure  of  large  numbers  of  those  alleged 
to  have  been  intimidated,  to  vote,  before  the  House  could  safely  act 
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apon  it.  Nevertheless,  the  committee  have  considered  carefolly  all  the 
evidence  in  the  case,  without  applying  thereto  the  strict  rales  which 
would  obtain  in  a  court  of  justice,  and  we  are  clearly  of  opinion  that  it 
fails  to  sustain  the  contestant's  allegations. 

In  considering  this  question  of  intimidation,  the  first  inquiry  naturally 
is,  how  many  voters  failed  to  votet  Although  there  may  have  been 
efforts  to  intimidate,  and  although  outrages  may  have  been  committed 
with  this  view,  yet  if  these  efforts  were  unavailing,  if,  in  spite  of  out* 
rages,  the  fireedmen  who  were  sought  to  be  intimidated  did  in  fact 
vote,  this  is  an  end  of  controversy. 

It  is  a  well-known  fact  that  even  in  the  most  exciting  contests  at  the 
polls,  there  is  always  a  considerable  percentage  of  the  vote  not  cast. 
If  there  was  a  full  vote  cast  in  the  third  district  of  Alabama,  or  as  full 
as  the  average,  this  fact  effectually  disproves  the  allegation  that 
2,000  or  more  voters  were  deterred  from  voting.  The  counties  in  which 
intimidation  is  alleged  to  have  deterred  l^^rge  numbers  from  voting  are 
the  following :  Talladega,  Coosa,  Elmore,  Tallapoosa,  Chambers,  Lee, 
Macon,  and  Eussell.  The  Federal  census  of  1870,  taken  a  short  time 
prior  to  this  election,  shows  the  number  of  male  persons  in  these  coun- 
ties over  twenty-one  years  of  age,  and  the  evidence  in  this  case  shows 
the  number  who  actually  voted.  The  difference  between  the  two  will 
give  us  the  number  of  males  over  twenty-one  years  of  age  who  did  not 
vote.  We  have  no  means  of  ascertaining  how  many  of  the  male  persons 
over  twenty-one  years  of  age  were  unnaturalized  foreigners  or  persons 
otherwise  disqualified  from  voting ;  but,  making  no  allowance  for  these^ 
we  find  the  facts  to  be  as  set  forth  in  the  following  table : 


Oonntlei  In  diipnte. 

No.  maloi 
over  81. 

No.    yot«i 
caiit. 

DifnBrsnc6. 

Lee 

4.391 
3.394 
3.039 
3.016 
3.863 
4.578 
3.435 
3,099 

3,630 
3.668 
3,696 
3.781 
3,307 
3.771 
3,371 
1,786 

691 

Chamben 

486 

Tallapooea 

331 

Elmore... 

887 

Mseon 

376 

RniMll 

801 

Talladega 

54 

Oooia 

373 

87,441 

84,153 

3,299 

In  this  calculation  there  are,  of  course,  included  the  votes  thrown  out 
by  the  canvassers  in  the  counties  of  Bussell,  Macon,  and  Elmore.  In 
considering  the  question  of  intimidation,  it  is  proper  to  consider  these 
votes  as  cast,  because,  though  they  were  rejected,  the  voters  who  cast 
them  were  not  intimidated. 

It  will  be  observed  that  fully  88  per  cent,  of  the  vote  of  the  countiea 
in  question  (estimating  as  legal  voters  all  male  persons  over  twenty-one 
years  of  age)  was  actually  cast.  A  glance  at  the  statistics  of  popular 
elections  in  this  country  will  show  that  this  was  an  unusually  full  vote. 
For  instance,  in  the  first  district  of  Alabama,  at  the  same  election,  about 
83  per  cent,  of  the  vote  was  cast ;  in  the  second  district  of  the  same 
State  about  87  per  cent.;  in  the  fifth  district,  same  State,  about  72  per 
cent^  in  the  fifth  district  of  Indiana,  about  74  per  cent;  in  the  sixteenth 
district  of  Pennsylvania,  about  82  per  cent.;  in  the  third  district  of  Ohio^ 
about  81  per  cent. ;  in  the  first  district  of  Iowa,  about  64  per  cent. ;  thir- 
teenth district  of  Ohio,  about  89  per  cent.;  second  district  of  Wisconsin^ 
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about  78  per  cent.;  first  district  of  Illinois,  about  55  per  cent.;  tenth  dis- 
trict of  Illinois,  about  59  per  cent. 

These  examples,  taken  at  random,  will  serve  to  show  that  it  is  not  to 
be  expected,  even  in  hotly  contested  districts,  as  several  of  these  noto- 
riously were,  with  every  possible  effort  put  forth  to  induce  voters  to 
attend  the  election  and  vote,  that  more  than  from  80  to  90  per  cent, 
of  the  vote  will  be  polled.  The  latter  percentage  is  seldom  reached.  In 
this  case,  if  we  were  disposed  to  be  very  liberal  toward  the  contestant, 
we  could  do  no  less  than  deduct  from  the  total  number  of  male  persons 
over  twenty-one  years  of  age  10  per  cent  for  persons  not  qualified  to  vote, 
persona  prevented  from  voting  by  circumstances  for  which  no  blame 
attaches  to  any  one,  and  persons  careless  and  indifferent  about  voting, 
or  absolutely  averse  to  so  doing.  Deducting  10  per  cent,  for  these 
causes  from  the  number  of  males  of  the  requisite  age  to  vote  in  the 
counties  in  question,  and  we  find  that  there  remains  of  persons  who  did 
not  vote,  and  who  might  have  been  entitled  to  vote,  in  the  whole  eight 
counties  only  581  persons.  If  the  number  of  persons  entitled  to  vote, 
and  who  abstained  from  so  doing  for  reasons  other  than  intimidation, 
amounted  to  no  more  than  10  per  cent,  of  the  voting  population,  then  it 
is  possible  that  581  persons  may  have  been  kept  from  voting  by  intimi- 
dation, but  if  that  were  so  it  would  not  affect  the  result.  It  is  true,  how- 
ever, that  in  nine  cases  out  often  the  number  of  the  voting  population 
who  do  not  vote  exceeds  10  per  cent,  of  the  whole,  and  in  a  majority  of 
cases  in  an  ordinary  Congressional  election,  in  the  absence  of  a  Presi- 
dential contest,  it  will  reach  20  per  cent.  A  comparison,  therefore,  of 
the  actual  vote  with  the  number  of  the  voting  population  brings  us 
irresistibly  to  the  conclusion  that  intimidation  was  not  so  extensive  and 
potential  as  alleged  by  contestant.  If  the  proof  of  intimidation  was 
much  stronger  and  more  conclusive  than  it  is,  it  could  not  stand  in  the 
face  of  these  statistics. 

But  there  is  another  view  of  the  case  which  seems  to  us  conclusive 
against  contestant.  He  asks  us  to  throw  out  the  vote  of  certain  pre- 
cincts at  which  he  received  no  votes,  or  but  very  few.  Now  the  proof 
shows  that  many  of  the  voters  in  these  precincts  who  were  friends  of 
contestant  went  to  other  precincts  and  voted.  It  was  understood  in  all 
the  counties  that  the  freedmen  should  gather  at  certain  designated  pre- 
cincts to  vote,  where  they  would  have  the  encouragement  and  support 
of  their  friends,  and  probably  be  safer  in  the  exercise  of  their  right.  No 
doubt  in  some  cases  these  voters  felt  that  it  was  unsafe  in  the  precincts 
of  their  residence  to  vote.  But  they  went  elsewhere  and  did  vote. 
The  democrats  staid  at  home  and  voted.  The  result  was  that  in  some 
of  the  country  precincts  where  many  colored  people  resided  the  vote  was 
almost  or  quite  unanimous  for  Mr.  Handley,  while  at  the  voting  places 
where  the  colored  people  were  advised  to  and  did  gather,  Mr.  Norris 
received  a  very  heavy  vote.  It  would  be  manifestly  unfair  to  throw  out 
the  precincts  where  one  party  mainly  voted  and  count  those  where  the 
other  party  mainly  voted.  The  result  of  this  course  would  be  in  most 
cases  to  throw  out  the  Democratic  vote  which  was  cast  in  the  precinct, 
and  to  count  the  Eepublican  vote  of  the  same  precinct,  which  was  cast 
iu  another  part  of  the  country.  It  may  be  true  that  in  some  precincts 
only  a  portion  of  the  freedmen  went  away  to  vote,  and  that  another  por- 
tion did  not  vote  at  all,  but  the  evidence  wholly  fails,  in  a  single  case, 
to  show  how  many  there  were  of  each  of  these  classes.  It  is  well  set- 
tled that  the  vote  of  an  entire  precinct  shall  not  be  thrown  out  unless 
it  be  impossible  to  make  proof  as  to  the  number  of  legal  votes  cast  in 
such  precinct.    In  most  of  these  precincts  fraudulent  voting  is  not 


78  DIGEST   OF   ELECTION   CASES. 


charged ;  the  votes  which  were  caAt  w«bi»  legal,  mad  sfconfd  be  oonnted. 
It  is  only  charged  tiMi^some  did  not  have  the  opportunity  to  vote,  by 
reason  of  hitimidation.  In  such  cases  the  number  intimidated  must  be 
shown,  or  at  least  approximated,  or  some  sufficient  reason  given  for  not 
making  such  proof.  This  being  shown,  it  would  be  our  duty  either  to 
count  tbe  persons  intimidated  as  if  they  had  voted  according  to  their 
wishes,  or  throw  out  the  entire  precinct.  It  is  not  necessary  to  deter- 
mine here  which  of  these  would  be  the  proper  course.  The  contestant 
shows  that  in  precincts  where  there  were  many  freedmen  and  Republi- 
cans there  were  few  or  no  votes  for  him.  It  might  follow  from  this  fact 
that  his  friends  did  not  vote,  were  it  not  for  tbe  proof,  which  is  clear, 
that  many  of  them,  and  probably  most  of  them,  voted  at  other  places, 
and  the  further  fact  that  the  aggregate  vote  of  the  county  in  every  case 
was  more  than  ordinarily  full.  We  cannot,  then,  throw  out  the  vote  of 
the  precincts  complained  of. 

It  must  not  be  supposed  that  the  committee  have  overlooked  or  failed 
to  consider  the  fact  that  gross  wrongs  and  outrages  are  shown  by  the 
evidence  to  have  been  inficted  upon  some  of  the  freedmen  in  the  dis- 
trict in  question.  Threats  were  undoubtedly  made  against  this  class 
of  voters  of  personal  injury  or  dismissal  from  employment  in  case  they 
voted  the  Kepublican  ticket,  and  these  threats  were  carried  out  after 
the  election,  in  several  instances  at  least,  in  the  brutal  whipping  of  a 
number  of  freedmen  in  the  nighttime,  by  disguised  men,  and  by  the 
dismissal  of  others  from  employment.  Several  churcheS|  occupied  by 
freedmen  for  worship,  were,  prior  to  the  election,  burned  down.  Several 
cases  of  apparently  unprovoked  murder  are  in  proof,  and  several  cases 
of  shooting  and  wounding.  A  white  woman,  who  had  been  a  teacher 
among  the  freedmen,  was  compelled  to  flee  in  the  night-time  from  her 
home,  and  a  freedman  who  was  a  preacher  among  his  [>eople  was  at  the 
same  time  brutally  murdered.  Other  cases  similar  in  character  are  in 
proof,  and  it  does  not  appear  that  the  perpetrators  of  a  single  one  of 
these  outrages  have  ever  been  tried  or  punished,  or  that  any  vigorous 
or  determined  effort  has  been  made  to  apprehend  or  punish  any  of  the 
criminals.  These  crimes  were  well  calculated  to  alarm  and  intimidate 
the  colored  people,  and  it  must  be  said  to  their  great  credit  that,  in 
spite  of  all  the  dangers  and  difficulties,  the  great  body  of  them  did  in 
fact  exercise  their  right  to  vote,  many  of  them  traveling  ten,  fifteen, 
and  even  twenty  miles  from  their  homes  for  that  purpose.  These  out- 
rages, therefore,  do  not  invalidate  the  election,  because  they  did  not 
intimidate  the  freedmen.  We  call  attention  to  them  now,  to  denounce 
them  as  most  infamous,  and  to  show  that  they  have  not  escaped  our 
attention.  We  are  glad  to  be  able  to  state  that  there  is  no  proof  con- 
necting the  sitting  member  in  any  way  with  any  of  these  outrages.  The 
committee  recommend  the  adoption  of  the  following  resolution  : 

Resolved^  That  W.  A.  Handley  is  entitled  to  retain  his  seat  in  this^ 
House  as  Representative  from  the  third  district  of  Alabama. 


DIGEST   OP   ELECrriON   CASES.  79 


GOODING  VS.  WILSON.— FOURTH  CONGRESSIONAL  DISTRICT 

OP  INDIANA. 

Contestant  alleges  a  miscount  of  the  ballots  to  his  prpjadice,  and  the  ineligibility  of  election 
officers  who  were  not  freeholders. 

It  was  held  that  after  a  vote  has  been  admitted,  satisfactory  and  conTinciDg  proof  is  re-^ 
quired  to  prove  it  illegal. 

The  majority  of  the  committee  reported  in  favor  of  the  sitting  member,  Hon.  Jeremiah  Bf» 
Wilson. 

Vote  on  the  minority  report — ^yeas  64,  nays  105,  not  voting  71. 

The  House  adopted  the  majority  report  April  22, 1872, 

Authorities  referred  to:  Chrisman  vs.  Anderson,  I  Bartlett,  329,  331,  334;  Sleeper  r^. 
Bice,  2  Bartlett,  473 ;  Barnes  vs.  Adams,  2  Bartlett,  760 ;  Eggleston  vs.  Strader,  2  Bartlett, 
897;  Blair  rs.  Barrett,  2  Bartlett,  315;  statutes  of  Indiana ;  constitution  of  Indiana,  sec.  4, 
srt2. 

April  9,  1872. — Mr.  Aaron  F.  Perry,  from  the  Committee  on  Elections, 

made  the  following  report : 

That  Dumeroas  groands  of  contest  mentioned  in  the  notices  and  brief 
of  contestant  have  been  snbstantially  abandoned  by  him,  and  the  remain- 
ing groands  to  which  he  asks  attention  are  by  him  sammed  up  in  two 
general  inqniries,  viz : 

Ist.  Who  actually  received  the  majority  of  the  votes  of  the  district, 
as  the  same  were  cast  by  the  persons  voting  for  Representative  in  Con- 
gress f 

2d.  Who  received  the  majority  of  the  legal  votes  cast  for  Representa- 
tive io  Congress  t 

The  official  count,  retams,  and  certificate  give  the  contestee  12,561, 
and  the  contestant  12,557,  making  for  the  contestee  a  majority  of  4  votes. 
This  result  must  be  accepted  as  the  true  result  until  the  contrary  is 
proved. 

Contestant  claims  that  in  the  official  count  a  mistake  was  made  in 
favor  of  the  contestee  at  each  of  four  different  precincts  or  polls,  viz  : 
At  Green  Township,  Wayne  County,  a  mistake  of  5  votes ;  at  the  south 
poll  of  Wayne  Township,  Wayne  County,  a  mistake  of  11  votes ;  at  No- 
ble Township,  Bush  County,  a  mistake  of  2  votes ;  at  Center  Township, 
Hancock  County,  a  mistake  of  2  votes. 

The  proof  of  these  mistakes,  all  except  one,  consists  in  evidence  of 
subsequent  informal  and  unofficial  counts,  made  at  a  considerable  time 
after  the  election ;  and  as  to  the  one  exception,  the  proof,  if  such  it  can 
be  called,  is  even  less  satisfactory. 

On  examination  of  precedents,  it  does  not  appear  that  this  House  favors 
tbe  setting  aside  of  official  and  formal  counts,  made  with  all  the  safe- 
guards required  by  law,  on  evidence  only  of  subsequent  informal  and 
anofficial  counts,  without  such  safeguards.  No  instance  was  cited  at  the 
bearing  where  the  person  entitled  by  the  official  count  was  deprived  of 
his  seat  by  a  subsequent  unofficial  count.  On  principle  it  would  seem 
that  if  such  a  thing  were,  in  the  absence  of  fraud  in  the  official  count, 
io  any  case  admissible,  it  should  be  permitted  only  when  the  ballot- 
boxes  had  been  so  kept  as  to  be  conclusive  of  the  identity  of  the  ballots^ 
and  when  the  subsequent  count  was  made  with  safeguards  equivalent 
to  those  provided  by  law.  In  the  absence  of  either  of  these  conditions, 
tbe  proof,  as  mere  matter  of  fact  and  without  reference  to  statutory  rules, 
would  be  less  reliable  and  therefore  insufficient. 
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In  the  present  case  both'  of  these  conditions  are  wanting.  The  ballot- 
boxes  were  not  kept  in  a  way  to  be  conclusive  of  the  identity  of  the  bal- 
lotSy  nor  were  the  sabseqaent  counts  conducted  in  a  way  to  entitle  them 
to  credit  as  against  the  official  count. 

The  statute  of  Indiana  requires  at  each  poll,  in  addition  to  other  offi- 
cers, an  officer  called  an  inspector,  who  is  required  to  preserve  the  bal- 
lots, one  poll-book,  and  a  tally-paper  six  months  after  the  election,  ex- 
cept when  such  election  is  contested ;  then  they  shall  be  preserved,  sub- 
ject to  the  order  of  any  court  trying  such  contest,  until  the  same  is  de- 
termined. 

The  ballot-box  at  Oreen  Township,  Wayne  County,  was  left  by  the 
inspector  over  night  at  the  hotel  where  the  election  was  held ;  and,  some 
twelve  hours  afterward,  received  back  at  the  hands  of  a  young  woman, 
a  sister  of  the  election  clerk,  who  found  it  in  a  corner  of  the  bar-room. 

At  the  south  poll  of  Wayne  Township,  Wayne  County,  the  ballot-box 
was  not  kept  by  the  inspector,  but  left  with  one  of  the  trustees  of  the 
north  precinct  of  the  same  township. 

It  does  not  appear  who  took  charge  bf  the  ballot-box  of  Noble  Town- 
ship, Eush  County,  but  the  only  person  referred  to  iu  the  testimony  is 
spoken  of  as  a  trustee  and  not  as  inspector. 

As  to  the  ballot-box  at  Center  Township,  Hancock  County,  the  evi- 
dence shows  it  to  have  been  in  the  possession  of  a  trustee,  who  was  not 
inspector. 

The  manner  of  keeping  the  boxes  was  not  such  as  to  a£ford  any  guar- 
antee whatever  that  they  were  not  tampered  with.  The  box  at  Green 
Township  had  a  defective  lock  and  came  open  by  a  jolt.  It  was  kept 
so  as  to  be  accessible  to  many  persons,  and  was  unguarded.  It  was 
twice  found  open — showing  it  had  been  purposely  opened,  or  had  been 
carelessly  handled  and  left  open.  The  box  at  the  south  poll  of  Wayne 
Township  was  kept  in  the  office  of  a  trustee  who  officiated  at  the  north 
poll  of  the  same  township.  It  was  handed  to  him  about  4  o'clock  p.  m.  on 
the  day  after  the  election,  and  placed  on  top  of  the  ballot-box  for  the  north 
poll.  How  it  had  been  kept  before  it  was  handed  to  him,  is  not  shown. 
The  office  where  these  were  kept  was  a  business  office,  and  the  key  was 
sometimes  used  by  different  persons.  The  keys  to  these  boxes  were 
kept  in  the  drawer  of  an  office-desk  which  was  not  locked.  The  tally- 
sheets,  which  had  been  placed  in  both  boxes,  when  looked  for  after  this 
contest  had  been  moved,  were  missing  from  the  boxes ;  showing  tJiat 
they  had  been  opened. 

The  counting  was  done,  as  to  all  the  boxes  where  a  mistake  is  claimed, 
either  on  or  nearly  the  same  day,  about  three  weeks  after  the  election. 
This  recount  as  to  Qreen  County  was  made  by  Mr.  Pitts,  the  inspector, 
by  himself.  He  has  forgotten  what  was  shown  by  the  count,  but  he 
told  three  other  men,  who  testify  to  what  he  said,  and  he  supposes  they 
testify  correctly.  What  he  told  them  is  in  accordance  with  the  claim 
of  the  contestant.  But  he  now  testifies  that  he  believes  the  official  count 
was  correct. 

At  the  south  poll  of  Wayne  Township  the  first  recount  was  made  by 
Young,  one  of  the  election  judges,  and  Scott,  who  had  no  official  con- 
nection with  the  election,  in  the  presence  of  Parry,  who  had  no  official 
connection  with  the  election,  with  six  or  deven  other  persons  about  the 
office  on  business  not  connected  with  the  election.  This  was  on  Satur- 
day, and  on  the  Monday  following  another  count  was  made  by  the  same 
Mr.  Scott,  by  Finney,  the  inspector,  and  Jones,  while  Stubbs  and 
Young  tallied.  It  did  not  agree  with  the  count  made  on  the  preceding 
Saturday,  and  differed  nine  votes  from  an  informal  count  made  on  the 
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day  ot  the  election  before  the  official  ooant,  which  also  differed  from  the 
official  count.  The  official  connt  appears  to  have  been  a  carefal  one. 
The  three  unofficial  counts  differed  each  from  the  other,  and  all  differed 
from  the  official  one.  Neither  of  the  unofficial  counts  was  made  under 
drcumstances  to  command  confidence  as  against  the  official  count. 

The  supposed  miscount  in  Noble  Township,  Bush  County,  depends 
upon  slender  proof,  if  proof  it  can  be  called.  One  of  the  judges  of  the 
election,  whose  testimony  has  not  been  offered,  some  time  after  the 
election,  called  the  attention  of  one  of  the  clerks  to  an  alleged  mistake 
in  a  tally-sheet,  where  three  votes,  marked  on  the  tally -sheet,  had  been 
coanted  as  five  in  favor  of  the  contestee.  The  clerk,  the  only  witness 
called,  examined  the  tally-sheet,  found  such  a  mistake ;  says  the  same 
mistake  was  made  in  both  tally-sheets,  and  was  carried  into  the  certi- 
fied statement  of  the  board  of  canvassers.  The  certified  statement 
purports  to  be  set  forth  in  the  evidence.  Exhibit  M,  certified  by  tbe 
clerk  of  the  county.  The  law  requires  two  tally-papers,  one  to  be  kept 
by  the  inspector,  one  to  be  filed  by  the  clerk  of  the  court.  The  witness 
says  the  same  mistake  occurred*  in  both,  but  how  he  knew  he  does 
not  state.  The  copy  he  had  before  him  was  transcribed  from  the  tally- 
sheet  in  the  clerk's  office,  and  was  put  in  evidence  by  the  contestant  as 
Exhibit  I.  Its  correctness  as  a  copy  of  the  tally-sheet  in  the  clerk's 
office  was  certified  by  the  clerk  on  the  4th  day  of  February.  The  depo- 
sition of  the  witness  was  taken  on  February  6.  Another  copy  of  the 
same  tally-sheet,  certified  as  correct  by  the  same  clerk  on  February  6, 
shows  such  a  mistake.  But  those  are  both  copies  of  the  same  tally- 
sheet.  It  becomes  important  to  know  how  it  was  with  the  other  tally- 
sheet.  The  witness  says  they  were  alike,  but  whether  this  was  infer- 
ence or  knowledge  he  does  not  state.  He  did  not  examine  the  votes, 
nor  are  they  produced.  Neither  the  other  clerk  nor  any  other  officer  or 
person  is  called.  The  certified  statement  of  the  canvassing  officers  is 
set  forth,  and  gives  the  vote  as  claimed  by  the  contestee.  It  is  clear 
that  if  there  was  a  mistake,  it  could  have  been  and  should  have  been 
better  proved. 

Tbe  only  supposed  miscount  remaining  to  be  considered  was  at  Cen- 
ter Township,  Hancock  County.  Pratt  was  the  inspector  and  proper 
custodian  of  the  ballot-box.  Efforts  were  made  by  Dickinson,  an  active 
friend  of  contestant,  and  by  several  others,  to  get  him  to  convene  the 
election  board  for  another  count.  He  declined,  partly  because  the  con- 
testee was  not  present.  To  satisfy  himself,  however,  he  called  in  John  L. 
Marsh,  who  tallied  for  him,  and  he  carefully  went  over  the  tickets  and 
found  the  official  count  to  be  correct.  After  this  he  delivered  the  box  into 
the  hands  of  Dickinson,  who  took  chargeof  it.  Dickinson  called  in  How- 
ard, a  brother-in-law  of  contestant,  and  Swope,  to  tally,  while  he,  Dick- 
iosoo,  went  over  the  votes  and  announced  them.  Dickinson  was  the  only 
one  who  saw  the  votes.  This  count  made  two  more  votes  for  Gooding. 
The  only  weight  that  can  be  claimed  for  this  is,  that  it  is  equal  to  the 
informal  count  before  made  by  Pratt  and  Marsh.  Leaving  one  to  neu- 
tralize the  other,  the  official  count  remains  unshaken.  The  method  of 
keeping  the  box  after  Dickinson  got  it  did  not  exclude  the  possibility 
of  tampering  with  it.  The  result  of  the  examination  thus  far  is,  that 
tbe  contestee  received  a  majority  of  the  votes  cast. 

The  remaining  question  is  whether  or  not  the  majority  of  votes  cast  for 
contestee  is  shown  to  be  erroneous  by  reason  of  illegal  votes. 

0  B  c 
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The  official  majority  for  contestee  is,  votes 4 

GoDtestant  admits  be  himself  received,  illegal  votes 4 

CoDtestant  also  admits  7  other  votes  cast  for  him  to  be  douMfal.    On 

examination  3  of  the  7  are  fonnd  clearly  illegal.    Illegal  votes. . . .  3 

One  other  vote  cast  for  contestant  was  illegal.    Illegal  vote. . ......  1 

Gontestee's  majority  thns  shown,  votes 12 

But  contestant  alleges  that  contestee  received  35  illegal  votes.  No 
evidence  whatever  is  offered  as  to  4  of  these.  On  examination  of  the 
evidence  as  to  the  other  thirty-one,  four  only  were  fonnd  to  be  illegal, 
leaving  to  contestee  a  clear  legal  majority  of  8  votes. 

The  evidence  has  been  examined  as  to  every  vote  claimed  to  be  illegal 
on  both  sides.  They  do  not  admit  of  classification,  but  involve  a 
separate  question  for  each  voter.  It  is,  therefore,  nndesirable  and 
inconvenient  to  extend  this  report  over  so  many  details.  Most  of  the 
questions  were  questions  of  residence  or  non-residence.  Evidence 
which  might  have  been  sufficient  to  put  the  voter  to  his  explanation,  if 
challenged  at  the  polls,  is  not  deemed  sufficient  to  prove  a  vote  illegal 
after  it  has  been  admitted.  Kor  has  the  mere  statement  by  a  witness 
that  a  voter  was  or  was  not  a  resident,  without  giving  facts  to  justify 
his  opinion,  been  considered  sufficient  to  throw  out  such  a  vote.  The 
testimony  shows  a  number  of  instances  where  a  witness  would  state 
positively  the  residence  or  non-residence  of  a  voter  on  some  theory  of 
his  own,  or  some  mistake  of  fact,  when  other  testimony  would  show 
with  entire  clearness  that  the  vote  was  legal.  The  adoption  of  laxer 
rules  of  evidence  would  affect  both  sides,  and  change  the  result  very 
little,  if  at  all.  After  a  vote  has  been  admitted,  something  more  is 
required  to  prove  it  illegal  than  to  throw  doubt  upon  it.  There  ought 
to  be  proof  which,  weighed  by  the  ordinary  rules  of  evidence,  satisfies 
and  convinces  the  mind  that  a  mistake  has  been  made,  and  which  the 
House  can  rest  upon  as  a  safe  precedent  for  like  cases.  In  regard  to 
most  of  the  alleged  illegal  votes  on  both  sides,  the  proof,  however 
plausible,  falls  short  of  the  requirement. 

The  committee  recommends  the  adoption  of  the  resolution  which  is 
sent  to  the  chair  with  this  report. 

Resolved,  That  the  Hon.  Jeremiah  M.  Wilson  is  entitled  to  the  seat 
occupied  by  him  in  this  House  as  the  Representative  from  the  fourth 
district  of  Indiana. 


MINORITY  REPORT. 

April  9, 1872. — Mr.  Arthur,  from  the  Gommittee  on  Elections,  presented 

the  views  of  the  minority  of  said  committee: 

This  contest  comes  up  from  the  fourth  Gongressional  district  of  the 
State  of  Indiana. 

The  election  occurred  October  11,  A.  D.  1870.  The  reported  official 
return  to  the  State  Board  shows  the  following  result: 

For  contestee 12,561 

For  contestant 12,557 

Maioritj  for  contestee 4 

Total  vote  cast,  per  official  return,  25,118. 

Pursuant  to  those  returns,  the  executive  of  the  State  of  Indiana,  on 
the  26th  day  of  October  next  after  the  election,  issued  the  certificate  to 
contestee,  by  virtue  of  which  he  now  holds  a  seat  in  this  House. 
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In  the  jadgment  of  the  miaority,  founded  on  facts  proved  in  the  rec- 
ord, there  were  errors  in  the  polls  and  returns  below,  the  correction  of 
which  conclusively  established  the  fact  that  the  contestant  received  a 
majority  of  the  legal  votes  cast,  and  is,  therefore,  entitled  to  his  seat  in 
this  House  as  the  duly  elected  Representative  of  the  fourth  district  of 
the  State  of  Indiana  on  this  floor. 

We  are  under  the  impression  that  argument  in  a  report  of  this  nature 
is  not  its  province ;  and  that  a  statement  of  the  issues  made  and  the 
conclusions  formed,  succinctly  and  intelligibly,  constitute  about  all  that 
is  practicableor  desirable  in  this  form,  while  the  argument  has  its  appro- 
priate place  in  the  arena  of  debate  in  the  consideration  of  the  report,  pre- 
paratory to  disposing  of  it. 

This  report,  will,  therefore,  be  brief,  and  be  confined  to  a  statement  of 
the  points  and  decisions  thereon  material  to  a  proper  consideration  of 
the  case  as  proved.  And  it  will  not  be  encumbered  with  matter  imma- 
terial or  not  proved. 

MISCOUNTS. 

Cootestant  alleges  and  proves  that  there  were  miscounts  of  the  ballots 
to  his  prejudice  in  the  three  following  precincts,  to  wit: 

1.  In  the  south  precinct,  in  the  county  of  Wayne,  there  were  actually 
cast  for  him  528  votes,  but  by  mistake  in  the  official  count  and  return, 
in  the  confusion  and  exhaustion  consequent  on  the  labors  of  election 
day  and  night,  there  were  counted  and  returned  for  him  only  516,  and 
for  cootestee  516.  Two  several  recounts  of  the  ballots,  carefully  made 
within  a  few  weeks  after  the  election,  by  persons,  some  of  whom  were 
officers  of  the  election,  all  of  whom  are  unimpeached  and  credible 
witnesses,  demonstrate  that  the  return  from  this  precinct  should  have 
been  for — 

Contestant 528 

Cootestee 517 

Mistake  against  contestant 11 

2.  In  Oreen  Township,  in  the  county  of  Wayne,  there  were  actually 
cast  for  contestant  71  legal  votes,  but  only  70  counted  for  him — mistake 
against  contestant|  1. 

And  there  were  returned  for  contesteel59,  when  in  point  of  fact  there 
were  cast  for  him  only  155.  Total  mistake  in  this  precinct  against  con- 
testant, 5  vote?. 

The  ballots  in  this  precinct,  shortly  after  the  election,  were  carefully 
scrutinized,  and  three  several  times  carefully  counted  by  officers  of  the 
election,  and  other  unimpeachable  and  credible  witnesses,  and  on  the 
last  occasion  by  all  the  election  board,  save  only  one,  and  the  result 
demonstrated  that  there  were  cast  for  contestee,  not  159,  but  only  155 ; 
contestant,  not  only  70,  but  71. 

Total  mistake  in  this  precinct  against  contestant,  5. 

3.  In  Noble  Township,  in  the  county  of  Bush,  there  were  counted  for 
contestee  149  votes,  when,  in  point  of  fact,  there  were  cast  for  him  only 
U7.    Mistake  against  contestant,  2  votes. 

About  one  week  after  the  election,  the  inspector  of  the  election  called 
the  attention  of  one  of  the  election  clerks  to  this  mistake  apparent  on  both 
tally-sheets,  which  were  exactly  alike.  It  consisted  as  follows:  The 
tally  was  kept  in  fives,  four  straight  marks,  and  a  fifth  across  the  face 
of  the  other  four  (thus,  7/^).  Kow,  in  one  of  the^e  places  the  number 
was  three  straight  marks  (thus,  /  / , ).  These  were  counted  five  in  the  official 
returns.    On  the  tally-sheets,  one  of  which  is  in  proof  by  an  official  copy, 
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Hworu  to,  the  mistake  is  patent;  for  there  are  28  fives,  I  four  ^  aud  1 
three^  footed  ap  and  carried  oat  149. 

Tbe  ballots  and  returns  of  those  three  precincts  were  at  no  time 
tami)ered  with  or  changed,  and  are  the  identical  ballots  voted.  Sach 
are  the  allegations  and  facts  as  made  and  proved  in  this  record. 

Will  the  law  give  effect  to  a  recount  correctly  made  and  satisfactorily 
proved  f  We  say  it  will.  And  we  say  that  opon  the  authority  of 
numerous  adjudged  cases,  and  the  preponderant  weight  of  precedents 
in  this  House.  Law,  reason,  and  sound  policy  all  concur  in  the  rule, 
which  is  substantially  to  the  following  effect : 

Tbe  Uouse,  by  its  constituted  agents,  will  go  behind  all  certificates 
and  returns  to  inquire  into  and  correct  all  mistakes  in  elections  brought 
to  its  notice  by  a  contest  legally  made.  {Chrisman  vs.  Andersof^  2  Dig.^ 
3295  Sieger  vs.  Rice^  2  El.  C.j  473,  and  other  authorities.) 

INELIGIBILITY  OF  JUDGES  OF  ELECTION. 

Conte^tee  has  alleged  and  proved  that  some  one  or  more  of  the  acting 
judges  of  election  at  the  following-named  precincts  were  not  at  the  time 
freeholders;  that  they  were,  therefore,  ineligible;  and  that  the  entire 
vote  and  return  of  such  precincts  must  be  rejected,  to  wit : 

1.  Harrison  Township,  in  the  county  of  Wayne. 

2.  Cambridge  City  precinct,  Jackson  Township,  county  of  Wayne. 

3.  Washington  Township  precinct,  county  of  Bush. 

4.  Washington  Township  precinct,  county  of  Wayne. 

5.  South  precinct,  township  of  Wayne,  county  of  Wayne. 
0.  Second  precinct,  Jackson  Township,  county  of  Hancock. 

7.  Vernon  Township  precinct,  county  of  Hancock. 

8.  Bath  Township  precinct,  county  of  Franklin. 

9.  Center  school-house  precinct,  Springfield  Township,  county  of 
Franklin. 

10.  Mount  Carmel  precinct,  Springfield  Township,  county  of  Franklin. 

11.  First  precinct  in  Whitewater  Township,  county  of  Franklin. 

12.  Second  precinct,  same  township  and  county. 

13.  Peppertown  precinct.  Salt  Creek  Township,  county  of  Franklin. 

14.  Johnson's  school-house  precinct,  same  township  and  county. 

15.  Second  precinct,  township  of  Metamora,  same  county. 
10.  Butler  Township  precinct,  same  county. 

17.  Oldenburg  precinct,  Bay  Township,  same  county. 

18.  Enochsburgh  precinct,  same  township  and  county. 

19.  First  precinct,  township  of  Highland,  same  county. 

20.  Second  precinct,  same  township  and  county. 

And  contestee  has  insisted  that  the  question  of  ineligibility  involved 
in  these  specifications  is  decisive  of  the  case  in  his  favor.  By  exclud- 
ing the  entire  vote  of  the  legal  voters  of  those  twenty  precincts,  he 
claims  his  majority  will  then  be  more  than  three  hundred  over  contest- 
ant, even  if  <^  other  matters  attempted  to  be  proven  for  contestant  be 
taken  in  his  favor." 

The  officers  all  acted  under  appointment ;  all  acted  in  good  faith ; 
were  all  sworn ;  no  objection  at  the  time  was  raised ;  no  other  person 
claimed  the  position,  and  the  entire  people  acquiesced  in  their  o/Ticial 
acts.  « 

The  law  of  Indiana  required  that  every  judge  of  election  should  be  a 
freeholder. 

Under  the  circumstances  above  recited,  if  a  person  acted  as  a  judge 
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of  election  who  at  the  time  was  ineligible  to  that  position,  for  want 
of  the  qnalification  reqnired  by  the  statute,  mast  the  election  of  that 
precinct  for  that  canse  be  held  void,  and  the  votes  and  retarns  be  set 
aside  and  rejected  t 

Contestee  says  yes,  and  appeals  to  the  law  and  the  precedents.  We 
say  no ;  and  we  go  farther,  and  say  that  the  great  preponderance  of  both 
law  and  precedent  is  on  the  side  of  the  negative  of  that  qnestion.  Tbe 
resalt  of  a  very  patient  investigation  of  the  election  cases  of  this  House 
is  the  conclasion  on  oar  part  that  the  rale  is  sabstantially  that — 

Ineligibility  or  want  of  statutory  qnalification  on  the  part  of  an  offi- 
cer of  election,  otherwise  capable,  and  acting  in  good  faith,  and  with 
the  acqaiescence  of  the  voting  public,  will  not,  of  itself,  vitiate  or  impair 
the  poll  or  retarn.  {Barnes  vs.  Adams^  Big,  EL  (7.,  760 ;  Eggleston  vs. 
trader  J  ibid.,  897.) 

CERTTPICATE — HENDRICKS  TOWNSHIP. 

1.  Contestee  alleged  and  proved  that  the  law  of  the  State  of  Indiana 
required  the  board  of  judges  of  the  election  to  make  out  an  attested 
certificate  in  written  wonls  of  the  number  of  votes  each  person  received, 
&c.,  and  return  the  same,  together  with  the  list  of  voters,  and  one  of 
the  tally-papers,  to  the  coanty  board ;  and  that  the  board  of  judges  of 
west  precinct,  township  of  Hendricks,  county  of  Shelby,  failed  to  return 
sach  certificate.  The  proof  uhows  that  this  failure  was  an  innocent 
inadvertence.  The  poll-lists,  tally-papers,  and  ballots  were  all  properly 
returned,  and  are  unimpeached. 

Contestee  insists  that  the  omission  of  that  certificate  vitiates  that 
poll,  and  that  the  returns  and  votes  of  that  precinct  should  be  rejected 
from  the  count.  And  he  insists  upon  it  with  great  confidence,  and  cites 
authorities  in  support  of  the  position,  all  of  which  we  have  carefully 
examined. 

We  respectfully  submit  that  his  authorities  do  not  sustain  his  position 
in  this  case.  And  these,  when  carefully  considered,  along  with  those 
numerous  other  authorities  directly  in  point,  to  which  he  has  not  re- 
ferred, have  brought  us  to  a  conclusion  directly  the  opposite  of  that 
insisted  on  by  contestee. 

Is  such  a  certificate  indispensable  f  We  say  it  is  not,  and  so  say  the 
authorities.  The  rule  as  established  by  the  courts  and  by  the  prece- 
dents of  the  House  is  sabstantially  as  follows: 

In  the  absence  of  the  certificate  prescribed  by  law,  recourse  will  be 
had  to  the  poll-lists,  the  ballots,  or  other  returns;  and  if  from  these,  or 
any  of  them,  the  result  can  be  ascertained,  and  there  is  no  taint  of 
fraud,  eftect  will  be  given  to  the  result  precisely  as  though  the  certifi- 
cate was  present.  (Chrisman  vs.  AndersoUy  2  EL  C,  d31~3'34 ;  Blair  vs. 
Barrett,  2  EL  C,  315.) 

MISCOUNTS. 

1.  Contestee  alleges  that  in  Cambridge  precinct,  township  of  Jack- 
son, and  county  of  Wayne,  the  election  board  by  a  mistake  gave  con- 
testant 381,  when,  in  point  of  fact,  there  were  cast  for  him  only  378. 
Mistake  against  contestee,  3  votes.  And  they  gave  contestee  only  363, 
when,  in  point  of  fact,  there  were  cast  for  him  364.  Mistake  against 
contestee,  1.  Total  mistakes  against  contestee  in  this  precinct,  4  vot^. 
There  is  no  proof  in  the  record  in  support  of  this  specification. 

2.  Contestee  alleges  that  in  north  precinct,  Wayne  Township,  in  the 
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county  of  Wayne,  the  election  board  by  mistake  gave  contestee  only 
878,  when,  in  point  of  fact,  there  were  cast  for  him  887 ;  and  they  gave 
contestant  337,  when,  in  point  of  fact,  there  were  cast  for  him  only  330. 
Mistake  against  contestee  in  this  precinct,  16  votes.  This  specilication 
is  not  proved. 

IBBEGULABITY  OF  ELECTION  BOARD. 

Contestee  alleges  that  at  Mount  Carmel  precinct,  in  the  county  of 
Franklin,  pending  the  election,  the  board  frequently  left  the  ballot-box, 
&c.,  unprotected,  whereby  he  claims  the  election  was  discredited  and 
annulled,  and  the  entire  vote  should  be  rejected.  The  vote  was  for 
contestant  93,  for  contestee  73. 

The  officers  occasionally  stepped  outside  for  a  few  moments,  at  inter- 
vals, when  there  was  a  pause  in  the  voting,  but  there  is  a  total  failure 
of  proof  affecting  the  integrity  or  the  accuracy  of  the  polls. 

ILLEGAL  VOTES  PROVED  BY  CONTESTANT. 

By  the  Indiana  statute,  the  inspector  of  election  is  required,  on  receiv- 
ing the  ballot  from  the  voter,  to  have  it  numbered  on  the  back  with 
figures  to  correspond  with  the  number  opposite  the  voter's  name  on  the 
poll-lists. 

The  qualifications  of  the  voter  are:  Ist.  Six  months'  residence  in  the 
State  next  before  the  election;  and,  2d,  twenty  days'  bona-Jide  inhabit- 
ancy of  the  precinct  next  before  the  election. 

But  subject  to  this  exception :  <^  Ko  person  shall  be  deemed  to  have 
lost  his  residence  in  the  State  by  reason  of  his  absence  on  the  business 
of  the  State  or  United  States."    (Sec.  4,  art.  2,  Const.  Ind.) 

The  following-named  nine  persons  are  proven  to  have  voted  illegally 
for  contestee,  and  their  ballots  were  produced  in  evidence : 

1.  David  Holloway.  He  voted  in  the  north  precinct,  Wayne  Township, 
Wayne  County.  He  left  his  dwelling-place  in  the  south  precinct  in 
18G1,  and  entered  the  United  States  service.  He  had  been  out  of  the 
United  States  service  for  more  than  four  years,  and  had  not  lived  in 
Indiana  since  1861,  and  his  deposition  has  not  been  taken. 

Ist.  His  vote  was  illegal,  because  it  was  cast  in  the  north  precinct, 
when  his  last  residence  was  in  the  south  precinct. 

2d.  His  vote  was  illegal,  because  he  was  not,  at  the  time  of  voting,  a 
resident  or  bonajida  inhabitant  of  the  State  or  precinct,  either  in  law  or 
in  fact. 

2.  John  Lynch.  He  voted  in  the  north  precinct,  Wayne  Township, 
Wayne  County.  He  left  Indiana  and  entered  the  United  States  service 
in  1861,  and  continues  in  it.  His  deposition  has  not  been  taken.  Dur- 
ing all  that  time  he  has  been  residing  in  Washington.  To  bring  him 
within  the  exception  of  the  Indiana  constitution  above  quoted,  the  onus 
was  upon  the  contestee  to  show  the  intent  to  return  to  reside,  in  order 
to  overcome  the  opposite  presumption  arising  from  the  fact  of  a  continu- 
ing residence  elsewhere  for  more  than  nine  years.  This  proof  is  not  in 
the  case.  But  he  is  an  illegal  voter  upon  another  ground.  If  he  could, 
legally  vote  at  all  in  Indiana,  there  was  but  one  place  where  that  could 
be  done,  to  wit,  in  the  south  precinct,  where  was  his  home  when  he 
entered  the  United  States  service  and  removed  to  Washington  City. 

3.  Isaac  Stewart.  He  voted  in  the  Kushville  Township  precinct.  Bush 
County,  for  contestee.  The  main  facts  in  his  case  are  substantially  the 
same  as  in  Hollo  way's  case.  Stewart  had  been  removed  from  the  United 
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States  service  in  the  spriog  precediDg  the  election,  and  had  not  lived 
io  Indiana  since  1861.  Lynch  and  Holloway  were  not  sworn  nor  was 
Stewart. 

4.  D.  P.  Evans.  He  voted  for  contestee  at  the  north  precinct,  in 
Wayne  Township,  Wayne  County.  Ballot  prodaced.  He  was  clearly  a 
Don-resident  of  Indiana,  and  at  the  time  of  voting  was  a  resident  of 
Oxford,  Ohio. 

5.  J.  W.  Barton.  He  was  a  non-resident  of  Indiana  at  the  time  of 
voting. 

6.  Jonathan  Dunbar  was  by  the  weight  of  the  evidence  a  minor, 
certainly  a  non  resident  of  the  precinct  at  the  time  of  voting. 

7.  William  Hinshaw,  at  the  time  of  voting  was  a  non-resident  of  the 
precinct,  was  a  laboring  man,  and  returned  every  Saturday  night  to  his 
dwelling-house  in  Kuightstown,  Henry  County,  outside  of  the  district. 

8.  Oliver  Carson.  He  was  a  non-resident  of  the  precinct,  and  lived  in 
the  county  of  Boone  at  the  time  of  voting  in  Hancock. 

9.  John  R.  McKinsey.  He  was  a  non-resident  of  Indiana.  Had  moved 
to  Kansas  in  October,  1869. 

IIXEGAL  VOTES   FOR   CONTESTEE — ^BALLOTS  NOT  PRODUCED. 

The  following-named  thirteen  persons  are  proven  to  have  been  illegal 
voters.  Each  of  them  voted  for  contestee.  This  is  testified  to  by 
credible  witnesses,  who  examined  their  ballots  and  the  numbers  on 
them,  and  also  examined  their  names  on  the  poll -lists,  and  found  the 
numbers  in  every  case  to  correspond.  But  the  ballots  were  not  pro- 
duced in  evidence  and  their  non-production  was  not  accounted  for,  and 
they  are  therefore  not  deducted  from  contestee's  vote : 

Abijah  Bales,  Charles  Sawyer,  David  Benizieu,  J.  L.  Yaryan,  John 
Bell,  Louis  Baridan,  S.  G.  Goodwin,  Perry  Williams,  Eobert  Gilbreath, 
David  Bickets,  Daniel  Forrest,  J.  T.  Floy,  and  Martin  Jones. 

ILLEGAL  VOTES  PROVED  BY  CONTESTEE. 

The  following-named  seven  persons  are  proven  to  have  voted  for  con- 
testant, and  their  ballots  produced : 

1.  Charles  Savoy,  Jefferson  Township,  Wayne  County. 

2.  J.  Quinn,  Cambridge  poll,  Jackson  Township,  Wayne  County. 

3.  M.  Stafford,  Hanover  Township,  Shelby  County. 

4.  William  Kimmer,  Dublin,  Jackson  Township,  Wayne  County. 

5.  C.  Wilkinson,  Brandy  wine  Township,  Shelby  County. 

6.  J.  H.  Lake,  second  precinct,  Whitewater  Township,  Franklin 
bounty.  (Lake  was  a  legal  voter,  but  he  was  sick  in  bed  and  not  at 
the  polls,  andthe  judges  of  election  went  to  him  and  received  his  ballot, 
and  carried  it  back  with  them  and  put  it  in  the  box.) 

7.  George  Anthony,  Brooksville  Township,  Hancock  County. 

ILLEGAL  VOTE  FOR  CONTESTANT — ^BALLOT  NOT  PRODUCED. 

1.  John  Shore,  Vernon  Township,  Hancock  County. 

AMBIGUITY  IN  THE  BALLOT. 

At  the  precinct  in  the  township  of  Brandywiue,  county  of  Shelby, 
two  ballots  were  counted  for  coiitestee  which  had  on  them  for  Congress 
merely  the  letters  ^'  Wilson."    On  their  face  the  ballots  were  ambiguous 
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and  unintelligible.  Tbe  defect  was  curable  by  extrinsic  evidence  to  ex- 
plain and  apply  them  ;  it  has  not  been  offered,  and  the  defect  is  fatal  to 
both  ballots,  and  they  are  deducted  from  contestee's  vote  in  this  count. 

RESULT. 

MistakeA  against  him,  alle^^ed  by  contestant 4,671 

Mistakes  against  him,  alleged  by  contestee ],;^0 

MISTAKES  AGAINST  CONTESTANT  PROVED. 

South  precinct,  Wayne  Conntj,  miscount  against  contestant 12 

Green  Township,  Wayne  County,  miscount  against  contestant 5 

Noble  Township,  Rnsn  County,  miscount  against  contestant 2 

Brandy  wine  Township,  Shelby  County,  miscount  against  contestant 2 

Total  miscounts  against  contestant 21 

Total  illegal  vote  for  contestee  proved  by  ballot ■ B 

Official  return  for  contestant 12,557 

Add  miscount  against  contestant 21 

Total  votes  for  contestant 12,578 

Deduct  illegal  votes  for  contestant 7 

True  legal  vote  for  contestant 12,571 

Contra. 

MISTAKES  AGAINST  CONTESTEE  PROVKD. 

South  precinct,  Wayne  County,  miscount  against  contestee. 1 

Mount  Carmel,  Franklin  County,  illegally  rejected 1 

Total  against  contestee 2 

Official  return  for  contestee 12, 561 

Add  miscounts,  &c.,  against  contestee 2 

Totol  votes  for  contestee 12,563 

Deduct  illegal  votes  for  him 9 

True  legal  vote  for  him 12,551 

Legal  majority  for  contestant  proved 17 

W.  E.  ARTHUR. 

E.  Y.  RICE. 

W.  M.  MERRICK. 

And  they  recommend  the  adoption  of  the  following  resolutions : 

Resolved^  That  Jeremiah  M.  Wilson  was  not  duly  elected  and  is  not 
entitled  to  the  seat  in  the  Forty-second  Congress  from  the  fourth  dis- 
trict of  the  State  of  Indiana. 

Besolvedy  That  David  S.  Gooding  was  duly  elected  and  is  entitled  ta 
the  seat  in  the  Forty-second  Congress  from  the  fourth  district  of  the 
State  of  Indiana,  and  should  be  admitted  to  his  seat. 
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W.  A.  BURLEIGH  AND  S.  L.  SPINK  vs.  M.  K.  ARMSTRONG.— 
TERRITORIAL  DELEGATE  OF  DAKOTA. 

Allej^iog  that  the  retuTDS  should  he  rejected  hy  reason  of  holding  the  election  upon 
United  States  militarj  reservations  and  Indian  reservations,  and  illegal  votes  received  from 
Don-residents  and  Indians. 

The  committee  excluded  all  the  votes  cast  within  existing  Indian  reservations.  It  was 
held  that  there  was  nothing  in  the  terms  of  the  organic  act  nor  in  the  general  policy  of  the 
law  forbidding  an  election  to  be  held  within  the  mililarj  reservations  of  Fort  Sully  and 
Fort  Randall. 

The  votes  of  Indians  rejected  and  returns  purged. 

Committee  reported  in  favor  of  the  sitting  Delegate,  Hon.  Moses  K.  Armstrong. 

The  House  adopted  the  report  April  12,  1872. 

Authorities  referred  to  :  United  States  Statutes  at  Large,  12,  page  239. 

April  12,  1872. — Mr.  Merrick,  from  the  Committee  on  Elections,  made 

the  foUowiug  report : 

The  Committee  on  Elections^  to  whom  was  referred  the  case  of  the  election 
of  Delegate  from  the  Territory  of  Dakota  to  the  Forty-second  Congress, 
in  which  the  seat  of  M.  K,  Armstrong  is  contested  by  W.  A.  Burleigh 
and  S.  L,  Spink^  respectfully  submit  the  following  report  : 

By  the  certified  returns  of  the  election  held  in  the  Territory  of  Dakota 
ou  the  11th  of  October,  1870,  the  vote  stood :  For  Armstrong,  1,198 ; 
for  Barleigh,  1,102;  and  for  Spink,  1,023,  as  appears  by  the  certified 
abstract  of  the  returns  from  the  office  of  the  secretary,  as  follows : 

ABSTRACT  OP   VOTES. 
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Charles  Mix 
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1,023 

1,102 

i 

1.198 

3 

1 

Dakota  Territory,  Yankton,  January  25,  1871. 

I  certify  that  the  above  is  the  connt  of  votes  as  received  from  the  registers  of  deeds  of  above' 
oamed  coQDties. 

GEO.  ALEX.  BATCHELDER, 

Secretary. 

Both  contestants  allege  that  the  returns  from  the  precincts  of  Ellis,  in 
Charles  Mix  County,  and  of  Fort  Sully,  in  the  same  county,  should  bo 
rejected,  because  they  were  held  upon  United  States  military  reserva- 
tions ;  and  that  the  returns  from  BulSalo,  or  Fort  Thompson,  should  be 
exclnded,  because  the  same  was  held  upon  an  Indian  reservation. 
They  also  assail  the  returns  and  claim  to  purge  them  because  of  alleged 
Ulegal  votes  by  non-residents  and  Indians  at  the  above-named  as  well  as 
at  other  precincts.    By  the  law  organizing  the  Territory  of  Dakota  (12^ 
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Statutes  at  Large,  p.  239),  it  is  provided  that  the  Territory  of  Dakota 
shall  not  include  any  territory  which,  by  treaty  with  any  Indian  tribe, 
is  not,  without  the  consent  of  said  tribe,  to  be  included  within  the  terri- 
torial limits  or  jurisdiction  of  any  State  or  Territory;  bnt  all  such  ter- 
ritory shall  be  excepted  out  of  the  boundaries,  and  constitute  no  part  of 
the  Territory  of  Dakota  until  said  tribe  shall  signify  their  assent  to  the 
President  of  the  United  States  to  be  included  in  said  Territory,  or  to 
alfect  the  authority  of  the  Government  of  the  United  States  to  make 
any  regulations  respecting  such  Indians,  their  lands,  property,  or  other 
rights  by  treaty,  law,  or  otherwise,  which  it  would  have  been  competent 
for  the  government  to  make  if  the  act  had  been  passed."  It  is  quite 
apparent  from  the  terms  of  this  organic  act  that  it  was  not  competent 
for  the  authorities  of  the  Territory  to  hold  an  election  or  exercise  any 
other  jurisdictional  act  within  any  part  of  the  Indian  reservations  em- 
braced within  the  exterior  bounds  of  the  Territory,  and  the  proof  estab- 
lishing the  fact  that  the  Buffalo,  or  Fort  Thompson,  precincc  was  estab- 
lished, and  the  election  there  held  within  an  existing  Indian  reservation, 
the  committee  have  excluded  all  the  votes  cast  there  from  their  com- 
putation. But  with  regard  to  the  election  held  within  the  military 
reservations  of  Fort  Sully  and  Fort  Eandall  (or  the  Ellis  precinct),  the 
committee  have  reached  the  conclusion  that  there  is  nothing  in  the 
terms  of  the  organic  act  nor  in  the  general  policy  of  the  law  forbidding 
an  election  to  be  held  at  such  places.  The  contestants  have  insisted 
that  the  rule  which  disqualifies  persons  from  voting  within  any  State, 
who  reside  within  forts  or  other  territory  to  which  the  title  and  juris- 
diction has  been  ceded  by  the  State  to  the  Federal  Government,  applies 
to  the  military  reservations  which  have  been  designated  by  the  Execu- 
tive within  the  Territories  belonging  to  the  Unit^  States.  But  foras- 
much as  there  is  no  conflict  of  sovereignty  between  the  government 
and  the  Territory,  and  the  latter  holds  all  its  jurisdiction  in  subordina- 
tion to  the  controlling  power  of  Congress,  and  the  military  reservations 
are  not  permanently  severed  from  the  body  of  the  public  lands,  but  are 
simply  set  apart  and  withheld  from  private  ownership  by  an  executive 
order  to  the  Commissioner  of  the  Land  Office,  and  may  be  and  often 
are  restored  to  the  common  stock  of  the  public  domain,  when  the  occa- 
sion for  their  temporary  occupancy  has  ceased,  at  the  pleasure  of  Con- 
gress, and  which  requires  no  concurrent  act  of  any  State  authority  to 
give  it  efficacy,  the  residents  upon  such  reservations,  although  abiding 
thereon  by  the  mere  sufferance  of  the  United  States  authorities,  do  not 
in  any  just  sense  cease  to  be  inhabitants  or  residents  of  the  Territory 
within  which  such  military  reserve  may  be  situate.  Such  residents 
seem  to  the  committee  to  have  that  same  general  interest  in  the  welfare 
of  the  community  in  which  they  live  and  the  same  right  to  vote  there 
as  any  of  the  workmen  at  the  arsenal  or  navy-yard  in  Washington  City, 
who  may  be  allowed  to  sojourn  within  their  limits,  have  to  vote  at  elec- 
tions within  the  District  of  Columbia  for  officers  of  its  Territorial  gov- 
ernment, or  for  a  Delegate  in  Congress  from  that  District.  Allowing, 
then,  the  validity  of  the  votes  cast  at  the  two  precincts  above  named, 
the  vote  of  the  respective  claimants  stands  as  follows : 

For  Armstrong,  1,143;  for  Burleigh,  1,093;  for  Spink,  1,002.  Having 
arrived  at  the  above  result  upon  the  face  of  the  returns,  the  committee 
proceeded  to  examine  the  various  votes  which  were  challenged  for  cause. 
The  evidence  discloses  that  very  many  Indians  and  halfbi^eds  from  the 
Indian  reservations,  and  other  persons,  non-resident,  transiently  in  the 
Territory,  were  suffered  and  induced  to  vote  at  many  of  the  precincts. 
Great  irregularities  and  practices  never  to  be  defended  were  indulged 
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io  by  tbe  friends  of  the  candidates,  but  probably  not  more  than  were  to 
have  been  anticipated'  from  the  character  of  many  of  the  adventurers 
and  half  civilized  Indians  and  half-breeds  to  be  found  in  all  the  frontier 
settlements.  But  the  testimony  does  not  bring  home  to  the  parties  to 
this  contest  participation  in  those  unlawful  acts,  nor  does  it  appear  that 
the  votes  of  all  were  not  about  in  equal  proportion  affected  by  them.  So 
far  as  distinct  and  reliable  testimony  was  collected  as  to  specific  votes 
given  by  illegal  voters,  the  committee  have  found  that,  giving  the  ut- 
most latitude  of  effect  to  the  offered  proof  on  the  part  of  the  contestants, 
they  have  impeached  success  fa  ly  two  of  the  votes  cast  for  the  sitting 
member  at  Ellis  precinct,  viz :  Wm.  S.  Eetchum  and  G.  Burrett;  at  the 
Campbell  precinct  18  votes,  to  wit:  Lester  Pratts,  I.  H.  Bridgman,  T. 
Randalls,  John  Lisson,  John  Davidson,  A.  Jannis,  D.  Gallineanx,  E. 
Swallow,  S.  F.  Estis,  C.  Bernard,  L.  Moreau,  T.  W.  Parkham,  1.  H.  Bige- 
low,  Joseph  Price,  Q.  Jannis,  James  Suageman,  William  Hurston,  and 
G.  K.  Sherman ;  at  Emanuel  precinct,  1  vote :  W.  Arconge ;  and  at 
Yankton  precinct,  2  votes,  viz:  A.  L.  McCarty  and G.  T.  Bledsoe;  mak- 
ing in  all  23  illegal  votes  found  to  have  been  cast  for  the  sitting  mem- 
ber. Deducting  this  number  from  the  purged  returns,  as  before  stated, 
there  remains  to  tbe  sitting  member  a  clear  plurality  of  27  votes  over 
Burleigh  and  of  118  over  Spink,  and  this  without  going  into  any  scrutiny 
of  individual  illegal  votes  cast  for  either  contestant. 

Your  committee,  therefore,  recommend  the  adoption  of  the  following 
resolution : 

Resolved^  That  Moses  K.  Armstrong  was  duly  elected  and  is  entitled 
to  retain  his  seat  in  the  Forty-second  Congress  as  Delegate  from  the 
Territory  of  Dakota. 


D.   C.    GIDDINGS   VS.   W.   T.    CLARK.— THIED    DISTRICT  OF 

TEXAS. 

Reject! ug  application  for  an  extension  of  time  by  the  sitting  member,  and  assigning  rea- 
sons therefor. 

The  failure  of  an  officer,  either  by  mistake  or  design  to  certify  a  retam  should  not  be 
allowed  to  nullify  an  election  or  change  the  result,  if  other  and  satisfactory  evidence  is 
forthcoming  to  show  what  the  vote  actually  was. 

The  numbering  of  the  ballots' cast,  in  the  absence  of  a  statute  expressly  so  declaring,  does 
Dot  of  itself  invalidate  the  election  unless  some  injury  is  shown  to  have  resulted  to  the  party 
complaining. 

Two  separate  voting-places,  within  the  limits  of  one  election  precinct,  one  for  white  men, 
tbe  other  for  colored  men,  declared  illegal. 

Committee  reported  in  favor  of  the  contestant,  D.  C.  Giddings. 

The  House  adopted  the  report  without  division  May  13,  \%7'l. 

D.  C.  Giddings  sworn  in  May  13,  1872. 

Authorities  referred  to :  McKenzie  vs.  Braxton,  Forty*second  Congress. 

May  7,  1872. — Mr.  McCrary,  from  the  Committee  on  Elections,  made 

the  following  report : 

Tbe  election  in  question  occurred  on  the  3d,  4th,  5th,  and  6th  days  of 
October,  1871,  and  consequently  the  credentials  of  the  sitting  member 
were  not  presented  until  the  opening  of  the  present  session  of  Congress. 

The  certificate  of  the  governor  showed  that,  by  the  returns  made  to 
him  by  the  proper  county  officers,  the  contestant  was  apparently  elected 
by  a  majority  of  3,016  votes,  but  that  the  votes  cast  in  several  counties 
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and  votiDg-precincts  bad  been  rejected  for  reasons  set  fortb  in  the 
certificate.  A  qnestiou  arose  as  to  tbe  right  of  the  sitting  member, 
prima/aeiej  to  the  seat  nnder  this  certificate,  which  was  decided  in  his 
favor  by  the  House,  and  he  was  sworn  in  on  the  10th  day  of  January 
last. 

Notice  of  contest  was  duly  served  and  answered,  and  the  House,  in 
pursuance  of  an  agreement  between  the  parties,  ordered  that  the  sixty 
days  allowed  by  law  for  taking  testimony  should  commence  on  the  first 
day  of  February. 

The  contestant  proceeded  with  diligence  to  take  testimony  within 
the  time  thus  fixed,  but  the  sitting  member  has  failed  to  take  any  testi- 
mony in  the  manner  provided  by  law,  and  the  order  of  the  House  to  sus- 
tain the  allegations  of  the  answer  or  to  rebut  those  of  the  notice.  The 
time  for  taking  testimony  having  expired  on  the  1st  day  of  April,  the 
sitting  member,  on  the  24th  of  April,  came  before  your  committee  with 
a  motion  for  an  extension  of  time  in  which  to  take  testimony  on  his  be- 
half. This  motion  was  based  upon  the  affidavits  of  the  sitting  member 
and  numerous  other  persons.  These  affidavits  state  in  substance  and 
in  general  terms  that  a  combination  was  formed  among  the  friends  of 
contestant  to  indict  the  officers  of  election  in  the  several  counties  upon 
charges  of  a  violation  of  the  election  laws,  and  thus  toinangurate  a  system 
of  persecution  against  the  sitting  member's  friends  and  witnesses  and 
deter  the  latter  from  testifying. 

They  also  state  that,  in  pursuance  of  this  combination,  indictments 
were  found  against  the  governor  and  secretary  of  the  State  of  Texas,  and 
against  some  of  the  election  officers  and  others  in  the  counties  of  Hill, 
Navarro,  Grimes,  Harris,  and  Washington.  It  is  averred  that  the  find- 
ing of  these  indictments  produced  such  a  feeling  of  alarm  and  danger  in 
the  district,  that  it  was  impossible  to  take  testimony  on  behalf  of  the  sit- 
ting member,  but  no  overt  act  of  violence  is  mentioned.  The  only  spe- 
cific fact  given  is  the  finding  of  the  indictments  aforesaid.  The  affidavits 
are  exceedingly  general  in  their  terms,  and,  instead  of  stating  facts,  deal 
largely  in  the  opinions  or  conclusions  of  the  affiants. 

After  hearing  arguments  of  counsel  and  carefully  considering  the 
question,  your  committee  came  unanimously  to  the  conclusion  that  no 
further  time  ought  to  be  granted  to  the  sitting  member  for  taking  tes- 
timony, and  as  this  decision  is  important  in  its  bearing  upon  this  case 
and  as  a  precedent  for  future  cases,  some  of  the  principal  reasons  for  it 
will  now  be  stated. 

1.  It  must  be  borne  in  mind  that  tbe  party  now  asking  an  extension 
is  the  sitting  member.  He  is  now,  and  has  been  during  a  large  part  of 
the  term,  exercising  the  functions  and  receiving  the  emoluments  of  the 
office  in  question.  In  a  litigation  of  this  character  the  thing  in  con- 
troversy grows  daily  less,  and  does  not,  as  in  most  ordinary  lawsuits, 
remain  intact  to  be  recovered  by  the  successful  party  in  the  end.  In 
this  particular  case  the  extension  asked  for  would  be  very  nearly  equiv- 
alent to  a  final  decision  of  the  case  in  favor  of  the  sitting  member  upon 
the  merits.  We  are  now  near  the  close  of  the  second  session  of  the  Con- 
gress. If  the  parties  are  to  be  sent  back  to  Texas  to  take  further  testi- 
mony, of  course  no  further  action  can  be  taken  until  the  opening  of  the 
third  and  last  session,  which  is  of  but  ninety  days'  duration,  and  would 
be  necessarily  far  spent  before  a  final  decision  could  be  reached.  It  does 
not  follow  from  these  considerations  that  a  sitting  member  can  in  no  case 
be  allowed  an  extension  after  the  time  allowed  by  law  for  taking  testi- 
mony expires,  but  your  committee  think  it  does  follow  that  no  such 
extension  should  ever  be  granted  to  a  sitting  meml>er  unless  it  clearly 
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appears  that  by  the  exercise  of  ^reat  diligence  be  has  been  unable  to 
proenre  his  testimony,  and  that  he  is  able,  if  an  extension  be  granted, 
to  obtain  sach  material  evidence  as  will  establish  his  right  to  the  seat, 
or  that  by  reason  of  the  fanlt  or  misconduct  of  the  contestant  he  has 
been  unable  to  prepare  his  case. 

2.  Applying  this  rule  to  the  case  l>efore  ns,  we  find  the  affidavits  for 
an  extension  insufficient.  They  do  not  state  facts  from  which  we  can 
reasonably  infer  that  it  was  impossible  for  the  sitting  member,  by  the 
exercise  of  proper  diligence,  to  have  taken  testimony.  As  already 
8tated,  the  only  specific  fact  set  forth  is  that  certain  persons  were  in- 
dicted, and  among  them  some  of  the  |)ersons  whom  the  sitting  member 
intended  to  call  as  witnesses.  It  is  not  stated  that  any  of  the  witnesses 
of  the  sitting  member  were  arrested  or  imprisoned,  or  by  any  means 
placed  beyond  the  reach  of  a  subpoena.  It  is  by  no  means  certain  that 
these  indictments  were  found  for  the  purpose  of  intimidating  the  sitting 
member's  witnesses.  It  is  bard  to  believe  that  the  officers  of  the  law 
and  the  grand  juries  in  the  several  counties  named  could  be  nsed  for 
such  a  purpose,  especially  when  we  consider  that  most  of  them  were  the 
political  friends  of  the  sitting  member.  But  if  such  was  the  purpose, 
we  are  very  clear  that  something  more  than  the  fact  that  the  indict- 
ments were  found  must  be  proven,  in  order  to  show  that  a  reign  of  ter- 
ror prevailed  sufficient  to  make  it  impossible  to  proenre  testimony,  by 
the  diligent  use  of  the  means  provided  by  law  for  that  purpose.  The 
affidavits  state  that,  in  the  opinion  of  the  affiants,  these  indictments 
were  found  without  cause,  and  that  they  were  malicious.  Tour  com- 
mittee have  no  evidence  before  them  upon  which  they  are  willing  to 
decide  as  to  the  truth  of  thia  allegation ;  but  conceding  it  to  be  true,  it 
does  not  necessarily  follow  that  no  witnesses  could  have  been  found, 
bad  diligent  effort  been  made  to  establish  the  allegations  relied  upon 
by  ihe  sitting  member,  if  they  are  true. 

3.  But  a  more  conclusive  reason  for  denying  the  motion  for  an  exten- 
fiion  of  time  is  fonnd  in  the  ^t  that  the  sitting  member  does  not  show 
that  he  made  any  efifort  whatever  to  procure  testimony,  much  less  that 
be  used  the  diligence  required.  He  does  not  show  that  he  gave  notice 
of  his  intention  to  take  the  testimony  of  a  single  one  of  the  witnesses 
apon  whose  testimony  he  intended  to  rely  but  failed  to  get ;  nor  does 
he  show  that  be  issued  a  subpoena  for  any  one  of  said  witnesses.  He 
does  not  show  that  he  took  a  single  step  toward  the  taking  the  testi- 
mony of  these  witnesses.  If  the  sitting  member  had  given  the  requisite 
notice  to  take  the  testimony  of  the  witnesses  relied  upon,  and  had  issued 
subpoenas  for  them,  and  had  failed,  after  using  all  the  means  afforded 
by  the  law,  to  get  their  testiuiony,  be  might  perhaps  then  be  heard  to 
ask  an  extension. 

4.  These  affidavits  state  that  a  better  feeling  now  exists  in  the  district 
in  question,  insomuch  that,  if  time  be  given,  the  testimony  can  be  ob- 
tained ;  that  the  friends  of  the  sitting  member  are  no  longer  intimidated. 
If  such  is  the  fact,  the  sitting  meml)er  should  have  produced  the  affida- 
vits of  some  of  these  witnesses  themselves,  stating  not  only  that  during 
the  sixty  days  for  taking  testimony  in  this  case  they  were  afraid  to  tes- 
tify to  facts  within  their  knowledge,  but  also  stating  what  facts  are  within 
their  knowledge.  The  affidavits,  however,  which  are  relied  upon  are 
not  the  affidavits  of  the  witnesses  themselves,  but  those  of  attorneys  and 
others  who  undertake  to  state  what,  in  their  opinion,  the  witnesses  know, 
and  why  they  have  heretofore  been  unwilling  to  testify.  If  these  wit- 
nesses were,  as  is  alleged,  free  from  intimidation  at  the  time  these  affi- 
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davits  were  prepared,  the  affidavits  of  some  of  them  should  have  been 
produced. 

5.  There  are  twenty-foar  coanties  in  the  district.  It  is  alleged  that 
fear  and  iotimidation  prevailed  during  the  time  for  taking  testimony  in 
only  five  of  them.  Under  the  law,  the  sitting  member  had  a  right  to 
take  testimony  anywhere  in  the  district,  and  to  subpoena  witnesses  to 
appear  wherever  he  might  choose  therein.  There  were  certainly  places 
in  some  one  or  more  of  the  nineteen  counties  in  which  no  indictments 
were  found,  and  in  which  no  reign  of  terror  prevailed,  at  which  the  sit- 
ting member  could  have  taken  his  testimony.  In  this  way  he  could  have 
taken  testimony  without  entering  the  counties  of  which  he  complains, 
except  to  summon  his  witnesses  through  an  officer  of  the  law.  This  be 
could  have  done,  even  if  it  was  impossible  to  examine  witnesses  in 
the  counties  where  the  indictments  were  found,  of  which,  as  already 
seen,  there  is  no  sufficient  evidence. 

6.  The  affidavits  relied  upon  are  fatally  defective  in  this,  that  they  do 
not  state  the  names  of  the  witnesses  whose  testimony  is  wanted  nor  the 
particular  facts  which  can  be  proven  by  their  testimon3\ 

The  committee  and  the  House  had  occasion  to  decide  a  question  some- 
what similar  to  the  one  here  considered  in  the  recent  case  of  Boles  vs. 
Edwards.    The  report  in  that  case  is  referred  to. 

THE  CASE  ON  THE  MERITS. 

We  must  therefore  examine  and  decide  the  case  upon  the  testimony 
now  before  us.  The  House  has  already  decided  that  the  statute  of  Texas 
authorizes  the  board  of  returning  officers,  composed  of  the  governor, 
secretary  of  state,  and  attorney-general,  to  revise  the  returns  forwarded 
to  them  from  the  several  coanties,  and,  upon  a  showing  of  certain  facts, 
to  exclude  such  votes  as  they  may  deem  illegal  from  the  count.  It  was 
also  decided  that,  this  board  having  rejected  certain  votes  in  the  exer- 
cise of  the  authority  conferred  by  the  statute,  the  presumption  in  the 
absence  of  proof  is  in  favor  of  the  validity  of  their  action.  We  are  now, 
however,  to  inquire  whether,  in  the  light  of  the  evidence  before  us,  we 
ought  to  sustain  the  action  of  this  board  of  returning  officers,  and,  if 
not,  how  many  and  what  votes,  rejected  by  them,  we  should  receive. 
We  proceed  in  this  inquiry  upon  the  idea  that  the  presumption  is  in 
favor  of  the  correctness  of  the  official  action  of  the  board,  and  that  we 
are  to  determine  how  far  and  in  what  cases  this  presumption  has  been 
overcome  by  the  proof. 

BOSQUE  COUNTY. 

The  vote  of  this  county  was  rejected  because,  as  stated  in  the  gov- 
ernor's certificate, ''  no  official  returns  were  received."  It  is  manifest, 
however,  that  something  in  the  character  of  returns  must  have  been 
received,  because  the  number  of  votes  cast  for  each  candidate  is  stated 
in  the  certificate.  Wherein  the  returns  were,  in  the  judgment  of  the 
board,  fatally  defective,  does  not  appear  from  the  certificate.  It  does  ap- 
pear, however,  from  the  evidence,  that  John  A.  Biffle,  who  was  registrar 
of  Bosque  County,  and  who  conducted  the  registration,  was  removed 
shortly  prior  to  the  election,  and  one  Thos.  Ford  appointed  in  his  place ; 
but  that  the  former  was  not  notified  of  his  removal,  and  continued  to 
act,  while  the  latter  failed  to  qualify,  and  made  no  attempt  to  discharge 
the  duties  of  the  office.  It  seems  probable  that  the  only  objection  to 
the  returns  was,  that  they  were  certified  by  Biffle,  and  not  by  Ford.  If 
so,  the  defect  was  not  fatal,  because  the  former  was  certainly  acting  as 
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registrar  under  color  of  aatbority,  and  was  at  least  ao  officer  de  facto^ 
whose  official  acts,  affecting  third  parties  and  the  public,  must  be  held 
valid.  But,  however  this  may  be,  the  proof  shows  that  the  election  was 
legally  held,  and  that  contestant  received  457  votes,  and  the  sitting 
member  77  votes.  If  the  return  was  uncertified,  it  is  competent  to  show, 
by  other  evidence,  what  the  vote  was.  Upon  this  point,  we  repeat  what 
was  said  in  the  case  of  McKenzie  vs,  Braxton,  decided  in  the  early  part 
of  the  present  session,  as  follows  : 

Of  course,  the  retarns  of  an  election  must  be  certified  by  the  proper  officers.  If  not  so 
certified  tbey  prove  nothing,  and  when  offered  in  evidence,  if  objected  to,  they  must  be  re- 
jected. It  was  so  held  by  the  House  in  Barnes  vs.  Adams  in  the  last  Congress.  It  does 
not,  however,  necessarily  follow  that  the  vote  cast  at  such  an  election  is  lost  or  thrown  away. 
An  uncertified  return  does  not  prove  what  the  vote  was— that  is  all.  The  duly  certified  re- 
turn is  the  best  evidence,  but  if  it  be  shown  that  this  does  not  exist,  we  doubt  not  secondary 
evidence  would  be  admissible  to  prove  the  actual  state  of  the  vote. 

The  failure  of  an  officer,  either  by  mistake  or  design,  to  certify  a  return,  should  not  be 
allowed  to  nullify  an  election,  or  to  change  a  result  if  other  and  sufficient  and  satisfactory 
evidence  is  forthcoming  to  show  what  the  vote  actually  was. 

In  relation  to  Bosque  County,  we  have  the  uncontradicted  testimony 
of  the  officers  who  conducted  the  election,  showing  what  the  result  iu 
fact  was;  and  it  is,  therefore,  not  material  to  determine  whether  the 
returns  were  properly  and  regularly  certified  or  not.  The  vote  of  this 
county  must  be  received. 

BRAZOS  COUNTY. 

The  vote  of  this  county  was  rejected  by  the  board,  and  the  reasons 
for  its  rejection  are  thus  stated  in  the  certificate: 

Reieetid, — The  tickets  were  marked  with  numbers,  contrary  to  provisions  of  sec.  10,  chap. 
78,  Ueneral  Laws,  fall  session  12th  legislature,  lb70,  thereby  operating  as  a  scrutiny  upon 
the  votes,  and  a  restraint  upon  the  freedom  of  voters.  Further,  that  49  persons  of  foreign 
birth  bad  been  permitted  to  register  and  vote  without  legal  proof  of  naturalization. 

By  reference  to  the  statute  here  referred  to,  it  will  be  seen  that  it  is 
made  a  misdemeanor  for  any  judge  of  election  to  place  any  number  or 
mark  upon  the  ticket  of  any  voter ;  but  it  is  not  declared  that  the  vote 
of  a  legally  qualified  voter  shall  be  rejected  because  his  ballot  is 
marked  by  the  judges.  We  should  not  be  inclined  to  put  a  construc- 
tion upon  this  statute  which  would  enable  an  officer  of  election  to 
destroy  the  effect  of  a  ballot  cast  in  good  faith  by  a  legal  voter,  by 
placing  a  number  or  mark  upon  it.  A  ballot  may  be  thus  marked  or 
numbered  without  the  knowledge  or  consent  of  the  voter,  and  it  would 
be  manifestly  unjust  that  he  should,  in  this  way,  be  deprived  of  his 
vote. 

We  think  it  plain  that,  inasmuch  as  the  statute  affixes  a  penalty  for 
marking  a  ballot,  and  does  not  expressly  declare  that  a  marked  ballot 
shall  be  thrown  out,  the  board  erred  in  rejecting  the  vote  of  this  county 
apon  this  ground.  This  precise  point  was  decided  in  the  late  case  of 
McKenzie  V8.  Braxton,  already  quoted  from,  and  in  which  the  commit- 
tee used  the  following  language,  which  is  entirely  applicable  to  the  facts 
in  this  case : 

We  are  further  of  the  opinion  that  the  numbering  of  the  ballots  cast  at  an  election,  in  the 
absence  of  a  statute  expressly  so  declaring,  does  not  of  itself  invalidate  the  election,  unless 
some  injury  is  shown  to  have  resulted  to  the  party  complaining.  In  Virginia,  the  law 
which  was  in  force  until  near  the  time  of  this  election  required  the  ballots  to  be  numbered. 
A  short  time  prior  to  the  election  in  question,  this  provision  was  repealed.  It  seems  that 
at  a  few  precincts  the  officers  of  election  were  not  advised  of  this  repeal,  and  oonsequently 
nombered  the  ballots  as  they  had  been  in  the  habit  of  doine  before.  Although  it  would  be 
possible,  from  the  numbering  of  the  ballots,  to  ascertain  now  each  person  voted^  it  is  not 
claimed  in  this  case  that  this  was  done,  or  that  the  tickets  were  numbered  for  any  such 
pnrposp,  or  for  any  improper  or  unlawful  purpose  whatever.  We  are,  tiierefore,  of  the 
opinion  that  these  votes  should  not  be  thrown  out. 
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The  statement  that  49  persons  of  foreign  birtb  were  permitted  to 
register  and  vote  withont  legal  proof  of  naturalization  is  not  sustained 
by  tlie  proof,  bat  is  in  fact  flatly  contradicted  by  the  testimony  of  the 
officers  of  the  election.    The  vote  of  this  coanty  mast  be  received. 

WASHINGTON    COUNTY. 

At  the  election  held  for  this  coanty  at  Brenham,  the  coanty-seat,  two 
ballot-boxes  were  used.  The  board  of  retarning-officers — to  wit,  the 
governor,  secretary  of  state,  and  attorney-general — excluded  from  the 
count  the  votes  cast  at  one  of  the  boxes,  and  give  their  reasons  as 
follows  : 

The  votes  received  at  the  *' white  man^s'^  place  of  voting — at  what  was  called  "the 
white  mail's  ballot-boxes  " — are  rejected,  because  two  votioff- places  are  not  allowed  by 
law,  and  because  that  box  was  not  presided  over  bj  even  one  lawful  officer ;  also,  because 
458  aliens  were  registered  on  declaration  of  intention  to  become  citizens,  made  by  them  in 
vacation,  before  a  clerk,  and  not  in  term  time,  before  a  competent  court,  of  whom  all,  or 
nearly  all,  voted  at  what  was  called  *'  the  white  man's  box,"  and  for  other  sufficient  causes. 
The  vote  cast  at  the  lawful  box  is  alone  counted. 

In  the  box  thus  rejected  there  were  64  ballots  cast  for  the  sitting 
member  and  2,322  cast  for  contestant.  The  affidavits  upon  which  the 
board  predicated  their  action  seem  to  have  been  such  as  the  statute  of 
Texas  required,  and,  taken  as  true,  showed  that  there  were  two  separate 
voting-places ;  that  one  of  these  was  for  white  and  the  other  for  colored 
voters,  and  that  the  former  was  not  presided  over  by  the  officers  of  the  law. 
These  affidavits — if  admissible  as  evidence  on  the  trial  of  this  case  upon 
the  merits  at  all,  of  which  there  is  great  doubt — are  entitled  to  much 
less  weight  than  testimonv  regularly  tai^en  in  the  presence  of  both 
parties,  and  where  the  witnesses  may  be  cross-examined.  We  notice, 
too,  that  the  affidavits  are  indefinite  in  this,  that  they  do  not  state  how 
far  apart  the  two  boxes  were,  nor  whether  they  were  in  the  same  or 
separate  rooms,  nor  who  were  the  officers,  or  pretended  officers,  who 
presided  over  each.  Turning,  then,  to  the  testimony  regularly  taken, 
we  find  the  following  facts  established  by  the  testimony  of  Peter  Diller, 
register  of  voters,  and  also  by  that  of  each  of  the  judges  and  clerks  of 
the  election,  besides  numerous  other  witnesses : 

1.  The  officers  who  conducted  the  election  were  TuUy  Kemp,  J.  W. 
McGowan,  and  Charley  G.  Childs,  judges  and  managers,  and  John 
Kemp,  John  Hackworth,  Harry  Hancock,  and  K.  A.  Havin,  clerks. 

2.  The  election  was  held  in  a  room  about  sixteen  or  eighteen  feet 
square,  having  two  windows  about  twelve  or  fourteen  feet  apart,  and  a 
ballot-box  was  placed  at  each  window. 

3.  The  judges  of  the  election  had  charge  of  both  boxes,  both  being  in 
the  same  room,  and  no  particular  memt^r  of  the  board  had  charge  of 
either  box  exclusively.  The  boxes  being  both  in  the  same  room,  as 
above  stated,  were  within  full  view  of  all  the  judges.  Ko  ^'  outsider  " 
or  unauthorized  person  had  charge  of  either  box. 

4.  The  ballots  of  white  voters  were  mostly  taken  at  one  window,  and 
those  of  the  colored  voters  at  the  other,  though  some  of  each  class  voted 
at  both. 

5.  The  practice  of  using  two  ballot-boxes  has  been  followed  in  this 
county  at  all  the  elections  sinqe  1865,  and  the  reason  given  for  it  is  that, 
as  all  the  voters  of  the  county  are  required  to  vote  at  this  poll,  it  is  im- 
possible to  take  all  the  votes  at  one  box. 

6.  The  boxes  were  changed  at  least  onoe  during  the  election,  so  that 
the  box  first  used  at  one  window  was  afterward  used  at  the  other,  and 
vice  versa. 
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Yoar  committee  cannot  hesitate  to  say  that  these  facts  make  oue  of 
two  thiugs  iuevitable:  either  the  votes  cast  in  both  boxes  mast  be 
coante^i,  or  both  must  be  rejected.  Ooe  is  as  legal  and  valid  as  the 
other ;  the  officers  of  the  election  presided  over  the  one  as  much  as  over 
the  other,  and  whatever  affects  the  validity  of  the  one  equally  affects 
that  of  the  other.  Whether  this  election  was  valid  or  void  is  wholly 
immaterial,  and  therefore  need  not  be  decided,  for  if  the  vote  of  this 
county  is  all  admitted,  or  all  rejected — in  either  event  it  is  fatal  to  the 
case  of  the  sitting  member.  If  the  whole  vote  cast  at  both  boxes  be 
admitted  it  increases  the  vote  of  contestant,  over  the  number  counted 
for  him  by  the  return] ng-officers,  2,258  votes ;  if  the  vote  cast  at  both 
boxes  be  rejected,  the  contestant  thereby  gains,  over  the  vote  allowed 
him  by  said  board,  2,425  votes.  The  oertifed  m^ority  for  the  sitting 
member,  being  only  1,325,  is  largely  more  than  overcome  in  either  case. 
The  validity  of  the  votes  of  458  aliens  who  are  said  to  have  been  regis- 
tered upon  declarations  of  their  intention  to  become  citizens,  made  by 
them  in  vacation  before  a  clerk,  and  not  in  term  time  before  a  compe- 
tent court,  need  not  be  considered,  for  even  conceding  that  these  per- 
sons were  not  legal  voters,  and  that  to  the  number  named  they  voted 
for  contestant,  it  would  not  change  the  result. 

LXMESTONE   AND  FREESTONE  COUNTIE^. 

The  vote  cast  in  both  these  counties  was  rejected  by  the  returuing- 
officers,  for  the  following  cause : 

Freestone, — Rejected.  Acts  of  violence  and  intimidation  and  armed  disturbance  have 
been  shown  to  baye  materially  interfered  with  the  purity  and  freedom  of  the  election,  there- 
by preventing^  sach  a  number  of  the  qualified  electors  therein  from  votinfir  as  would  have 
changed  the  result  of  the  election  in  that  county  if  they  had  been  permitted  freely  to  vote. 
Further,  that  among  those  who  voted  at  that  election  163  persons  had  been  permitted  to 
register  by  proxy,  contrary  to  law. 

Limestone. — Rejected.    Reasons,  same  as  for  Freestone,  except  as  regards  the  163  voters. 

If  the  House  shall  concur  with  the  committee  in  the  views  expressed 
above  as  to  the  election  in  Washington  County,  it  will  be  unnecessary 
to  consider  other  points  in  the  case.  We  have,  therefore,  not  considered 
as  carefully  as  we  might  otherwise  have  done  the  evidence  in  relation 
to  the  counties  of  Limestone  and  Freestone.  We  are  satisfied,  however, 
that  a  large  part  of  the  vote  of  Limestone  County  was  not  cast.  The 
colored  voters  generally  failed  to  vote,  so  that  only  28  votes  were  cast 
for  Clark,  to  1,153  for  Giddings.  That  a  state  of  excitement  and  fear 
existed  in  this  county  about  the  time  of  the  election  is  clear.  A  col- 
lision occurred  between  some  colored  policemen  and  certain  white  men, 
which  resulted  in  the  death  of  one  of  the  latter,  and  the  wounding  of 
one  of  the  former.  This  produced  great  excitement,  and  was  followed 
by  a  general  uprising  and  arming  of  both  whites  and  blacks.  On  the 
day  of  election  the  town  where  the  election  was  held  was  occupied  by 
an  armed  force  under  command  of  one  Captain  Richardson.  Pickets 
were  stationed  on  all  the  roads  leading  into  town,  and  persons  coming 
in  to  vote  were  obliged  to  obtain  a  pass  from  the  military  authorities. 
Although  the  witnesses  say  that  all  voters  were  permitted  to  come  and 
go  in  peace,  and  that  the  freedmen  were  urged  to  vote,  3'et  it  is  clear 
that  they  abstained  from  doing  so  for  reasons  which  most  men  would 
consider  good  and  sufficient. 

Ajs  to  Freestone  County,  the  affidavits  upon  which  the  board  rejected 
the  vote  are  contradicted  by  the  testimony  of  several  witnesses,  and  we 
are  therefore  unable,  from  the  evidence  before  us,  to  sustain  the  action 
of  said  board. 

7  BO 
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Tbere  are  allegations  of  fraud  made  and  insisted  apon  by  contestant^ 
and,  among  tbem,  a  charge  that  in  Hill  County  300  Giddings  tickets 
were  abstracted  from  the  ballot-box,  and  the  same  number  of  Clark 
tickets  put  in  their  place,  which  is  proven  by  the  testimony  of  George 
S.  Chambers,  clerk  of  the  election,  who  swears  that  he  himself  committed 
the  fraud,  with  the  connivance  of  the  registrar  who  had  charge  of  the 
ballot-box  during  the  night  following  the  first  day  of  the  election.  If 
such  a  witness  can  be  believed,  the  fraud  is  fully  proven;  and,  if  estab- 
lished, it  adds  600  votes  to  the  majority  of  the  contestant.  Inasmuch, 
however,  as  the  committee  are  clearly  of  opinion  that  the  contestant  is 
entitled  to  the  seat  upon  the  decision  of  the  questions  presented  by  the 
rejection  of  the  votes  of  the  several  counties  of  Bosque,  Freestone, 
Limestone,  and  Washington,  by  the  action  of  the  returning-officers, 
we  abstain  from  any  discussion  of  other  questions,  and  recommend  the 
adoption  of  the  accompanying  resolutions : 

Resolved^  That  W.  T.  Clark  is  not  entitled  to  a  se^t  in  this  House 
from  the  third  Congressional  district  of  the  State  of  Texas. 

Resolved^  That  D.  C.  Giddings  is  entitled  to  a  seat  in  this  House  from 
the  said  third  Congressional  district  of  the  State  of  Texas. 


ISAAC  G.  McKISSICK  vs.  ALBXAIS^DER  S.  WALLACE.— 
FOUKTH  CONGRESSIONAL  DISTRICT  OF  SOUrH  CARO- 
LINA. 

General  irregularities  in  the  conduct  of  election.     Ballots  uncounted  for  several  days  after 
election  was  held. 
Committee  reported  in  favor  of  sitting  member,  Hon.  A.  S.  Wallace. 
The  House  adopted  the  report,  May  9,  1872. 

May  7, 1872. — Mr.  G.  W.  Hazelton,  from  the  Committee  on  Elections, 

made  the  following  report  : 

The  Committee  on  Elections^  to  tchom  was  referred  the  above  case^  having 
had  the  same  under  considerationj  unanimously  report  as/ollotcs : 

At  the  election  which  occnrred  on  the  19th  day  of  October,  A.  D.  1870, 
in  the  State  of  South  Carolina,  under  the  provisions  of  an  act  passed  by 
the  legislature  of  said  State,  and  approved  March  1, 1870,  the  sitting 
member,  Alexander  S.  Wallace,  claims  to  have  received  a  majority  of 
3,304  votes,  upon  which  he  received  the  certificate  of  election,  and  was 
sworn  in  and  took  his  seat  as  a  member  of  the  Forty-second  Congress. 
The  contestant  sets  forth  in  the  notice  of  contest  herein  a  variety  of 
grounds  or  specifications  on  which  he  claims  the  election  to  have  been 
irregular,  and  the  certificate  improperly  awarded  to  the  sitting  member, 
and  presents  a  large  amount  of  testimony  in  support  of  the  same. 

Upon  a  careful  examination  of  the  testimony,  the  committee  are  con- 
strained to  say  that  it  fails  entirely  to  establish  the  specifications.  It 
deals  in  generalities  and  statements  based  on  hearsay;  but  is  not  suffi- 
ciently definite  and  tangible  to  warrant  any  action  on  the  part  of  the  com- 
mittee assailing  the  apparent  or  prima  facie  right  of  the  contestee  to 
the  seat.  Indeed,  there  is  no  evidence  of  the  actual  vote  certified  in 
the  several  counties  of  the  district,  on  which  the  certificate  of  election 
was  predicated. 

There  is  some  reason  for  the  belief  that  irregularities  may  have  oc- 
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CQired  in  some  localities,  but  the  evidence  of  the  contestant  falls  short 
of  determiniDg  to  what  extent  these  irregularities  were  carried,  or  aiibrd- 
iog  any  means  of  ascertaining  their  effect  upon  the  actual  vote  of  the 
district. 

The  law  under  which  the  election  was  held  seems  to  be  well  calcu- 
lated to  cover,  if  not  to  encourage,  fraud,  inasmuch  as  it  neither  requires 
registration  of  the  voters  nor  a  public  canvass  of  the  votes  at  the  close 
of  the  polls,  but  allows  the  managers  of  each  precinct,  or  one  of  them, 
to  retain  possession  of  the  boxes  containing  the  ballots  uncounted  for 
three  days,  at  the  end  of  which  time  they  are  required  to  deliver  them 
oTer  to  the  commissioners  of  election  for  their  county,  together  with  the 
poll-list,  and  the^e  latter  officers  may  retain  the  boxes  for  ten  days 
longer  before  making  the  canvass. 

But  the  committee,  having  no  power  over  thislaw^  must  content  itself 
with  simply  calling  attention  to  it. 

The  committee  concur  in  the  opinion  that  the  contcstee  is  entitled  to 
retain  the  seat  he  occupies^  and  recommend  the  passage  of  the  following 
resolution : 

Resolvedj  That  Alexander  S.  Wallace  is  entitled  to  retain  the  seat  he 
DOW  occapies  as  Representative  from  the  fourth  district  of  South  Caro- 
lina in  the  Forty-second  Congress. 


BOWEN  vs.  DeLARGE.—SEOOND  CONGRESSIONAL  DISTRICT 

OP  SOUTH  CAROLINA. 

Fnrads  and  irre^nilc^ritiefl  in  the  conduct  of  the  election. 

At  the  same  election  when  he  claims  to  have  been  elected  to  this  House,  the  contestant 
VIS  chosen  a  member  of  the  State  legislature,  the  oath  of  office  was  administered,  and  he 
t0<^  his  seat  as  a  member  of  the  house  of  representatives,  thereby  disqualifying  himself  un* 
te  a  provision  of  the  constitution  of  the  State  as  a  national  officer. 

The  committee  also  find  that  the  sitting  member  is  not  entitled  to  the  seat. 

The  Hoase  adopted  the  report,  January  24,  1873. 

Janoar^'  18,  1873. — Mr.  Hoar,  from  the  Committee  on  Elections,  made 

the  following  report : 

The  Committee  on  Elections^  to  whovi  was  committed  the  memorial  of 
Christopher  C.  Bowetij  contesting  the  right  of  Robert  C.  DeLarge  to  a 
seat  in  this  House  as  Representative  from  the  second  Congressional  district 
of  South  Carolina^  respectfully  report : 

The  committee  find,  npon  the  whole  evidence,  that  said  DeLarge  did 
not  receive  a  majority  of  the  votes  legally  cast  at  the  election  in  said 
district,  and  is  not  entitled  to  a  seat. 

This  case  came  on  to  be  heard  before  the  committee  at  the  December 
.session  of  1871-72.  Mr.  DeLarge  then  applied  for  a  postponement, 
and  for  leave  to  take  farther  testimony,  on  the  ground  that  the  coansel 
employed  by  him  to  prepare  his  cause  and  take  testimony  in  his  behalf 
had  possession  of  the  evidence,  and  refused  to  surrender  the  same  to  be 
used  before  the  committee,  and  further  that  said  counsel  had  been 
tampered  \iith  and  bribed  by  said  Bowen  to  act  for  him.  The  commit- 
tee found  both  these  allegations  to  be  proved.  Some  of  the  committee 
are  of  opinion  that  this  proceeding,  which  would  furnish  ground  for  the 
expulsion  of  the  contestant,  if  he  were  a  member,  would  Justify  a 
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Tbere  are  allegations  of  fraud  made  and  insisted  upon  by  contestant, 
and,  among  them,  a  charge  that  in  Hill  County  300  Giddings  ticketa 
were  abstracted  from  the  ballot-box,  and  the  same  number  of  Clark 
tickets  put  in  their  place,  which  is  proven  by  the  testimony  of  George 
S.  Chambers, clerk  of  the  election,  who  swears  that  he  himself  committed 
the  fraud,  with  the  connivance  of  the  registrar  who  had  charge  of  the 
ballot-box  during  the  night  following  the  first  day  of  the  election.  If 
such  a  witness  can  be  believed,  the  fraud  is  fully  proven;  and,  if  estab- 
lished, it  adds  600  votes  to  the  majority  of  the  contestant.  Inasmuch, 
however,  as  the  committee  are  clearly  of  opinion  that  the  contestant  is 
entitled  to  the  seat  upon  the  decision  of  the  questions  presented  by  the 
rejection  of  the  votes  of  the  several  counties  of  Bosque,  Freestone, 
Limestone,  and  Washington,  by  the  action  of  the  returningofficers, 
we  abstain  from  any  discussion  of  other  questions,  and  recommend  the 
adoption  of  the  accompanying  resolutions : 

Rcifolved,  That  W.  T.  Clark  is  not  entitled  to  a  sett  in  this  House 
from  the  third  Congressional  district  of  the  State  of  Texas. 

Resolved,  That  D.  C.  Giddings  is  entitled  to  a  seat  in  this  House  from 
the  said  third  Congressional  district  of  the  State  of  Texas. 


ISAAC  G.  McKISSIOK  vs.  ALEXANDER  S.  WALLACE.— 
FOUKTH  CONGRESSIONAL  DISTRICT  OF  SOUrH  CARO- 
LINA. 

General  irregularities  in  the  cooduct  of  election.     Ballots  uncounted  for  several  days  after 
election  was  held. 
Committee  reported  in  favor  of  sitting  member,  Hon.  A.  S.  Wallace. 
The  House  adopted  the  report,  May  9,  1872. 

May  7, 1872. — Mr.  G.  W.  Hazelton,  from  the  Committee  on  Elections, 

made  the  following  report : 

The  Committee  on  Elections^  to  whom  teas  referred  the  above  case^  having 
had  the  same  under  consideration^  unanimously  report  (ufolloics : 

At  the  election  which  occarred  on  the  19th  day  of  October,  A.  D.  1870, 
in  the  State  of  South  Carolina,  under  the  provisions  of  an  act  passed  by 
the  legislature  of  said  State,  and  approved  March  1, 1870,  the  sitting 
member,  Alexander  S.  Wallace,  claims  to  have  received  a  majority  of 
3,304  votes,  upon  which  he  received  the  certificate  of  election,  and  was 
sworn  in  and  took  his  seat  as  a  member  of  the  Forty-second  Congress. 
The  contestant  sets  forth  in  the  notice  of  contest  herein  a  variety  of 
grounds  or  specifications  on  which  he  claims  the  election  to  have  been 
irregular,  and  the  certificate  improperly  awarded  to  the  sitting  member, 
and  presents  a  large  amount  of  testimony  in  support  of  the  same. 

Upon  a  careful  examination  of  the  testimony,  the  committee  are  con- 
strained to  say  that  it  fails  entirely  to  establish  the  specifications.  It 
deals  in  generalities  and  statements  based  on  hearsay ;  but  is  not  suffi- 
ciently definite  and  tangible  to  warrant  any  action  on  the  part  of  the  com- 
mittee assailing  the  apparent  or  i^ri^na /act«  right  of  the  contestee  to 
the  seat.  Indeed,  there  is  no  evidence  of  the  actual  vote  certified  in 
the  several  counties  of  the  district,  on  which  the  certificate  of  election 
was  predicated. 

There  is  some  reason  for  the  belief  that  irregularities  may  have  oc- 
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cnrred  in  some  localities,  but  the  evidence  of  the  contestant  falls  short 
of  determining  to  what  extent  these  irregalarities  were  carried,  or  afford- 
lug  any  means  of  ascertaining  their  effect  upon  the  actual  vote  of  the 
district. 

The  law  under  which  the  election  was  held  seems  to  be  well  calcu- 
lated to  cover,  if  not  to  enooarage,  fraud,  inasmuch  as  it  neither  requires 
registration  of  the  voters  nor  a  public  canvass  of  the  votes  at  the  close 
of  the  polls,  but  allows  the  managers  of  each  precinct,  or  one  of  them, 
to  retain  possession  of  the  boxes  containing  the  ballots  uncounted  for 
three  days,  at  the  end  of  which  time  they  are  required  to  deliver  them 
over  to  the  commissioners  of  election  for  their  county,  together  with  the 
poll-list,  and  these  latter  officers  may  retain  the  boxes  for  ten  days 
longer  before  making  the  canvass. 

Bat  the  committee,  having  no  power  over  this  law,  must  content  itself 
with  simply  calling  attention  to  it. 

The  committee  concur  in  the  opinion  that  the  contestee  is  entitled  to 
retain  the  seat  he  occupies,  and  recommend  the  passage  of  the  following 
resolotion : 

Resolved^  That  Alexander  S.  Wallace  is  entitled  to  retain  the  seat  he 
now  occupies  as  Representative  from  the  fourth  district  of  South  Caro- 
lina in  the  Forty-second  Congress. 


BOAVEN  vs.  DeLaRGE.— SECOND  CONGRESSIONAL  DISTRICT 

OF  SOUTH  CAROLINA. 

Frauds  and  irrei^larities  in  the  conduct  of  the  election. 

At  the  same  election  when  he  claims  to  have  been  elected  to  this  Hou^e,  the  contestant 
-was  chosen  a  member  of  the  State  legislature,  the  oath  of  office  was  administered,  and  he 
took  his  seat  as  a  member  of  the  house  of  representatives,  thereby  disqnalifjing  himself  un* 
der  a  provision  of  the  constitution  of  the  State  as  a  national  officer. 

The  committee  also  find  that  the  sitting  member  is  not  entitled  to  the  seat. 

The  House  adopted  the  report,  January  24,  1873. 

January  18, 1873. — Mr.  Hoar,  from  the  Committee  on  Elections,  made 

the  following  report : 

The  Committee  on  EkctionSj  to  tchom  was  committed  the  memorial  of 
Christopher  C.  Bowen,  contesting  the  right  of  Robert  C.  DeLarge  to  a 
seat  in  this  House  as  Representative  from  the  second  Congressional  district 
of  South  Carolina^  respectfully  report : 

The  committee  find,  npon  the  whole  evidence,  that  said  DeLarge  did 
not  receive  a  majority  of  the  votes  legally  cast  at  the  election  in  said 
district,  and  is  not  entitled  to  a  seat. 

This  case  came  on  to  be  heard  before  the  committee  at  the  December 
s^sion  of  1871-'72.  Mr.  DeLarge  then  applied  for  a  postponement, 
and  for  leave  to  take  further  testimony,  on  the  ground  that  the  counsel 
employed  by  him  to  prepare  his  cause  and  take  testimony  in  his  behalf 
had  possession  of  the  evidence,  and  refused  to  surrender  the  same  to  be 
used  before  the  committee,  and  further  that  said  counsel  had  been 
tampered  with  and  bribed  by  said  Bowen  to  act  for  him.  The  commit- 
tee found  both  these  allegations  to  be  proved.  Some  of  the  committee 
are  of  opinion  that  this  proceeding,  which  would  furnish  ground  for  the 
expulsion  of  the  contestant,  if  he  wera  a   member,  would  justify  a 
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refusal  to  permit  him  to  proceed  with  the  contest,  or  to  award  him  the 
seat. 

An  opportunity  to  take  further  testimony  was  granted  to  the  sitting 
member,  and  for  that  purpose  the  case  was  postponed  to  the  present 
session  of  Congress. 

On  examination  of  all  the  testimony,  and  the  arguments  on  both  sides, 
some  of  the  committee  are  of  opinion  that  tlie  frauds  and  irregularities 
in  the  conduct  of  the  election  were  so  great  that  it  is  impossible  to  de- 
termine who  had  the  majority  of  the  ballots  lawfully  cast,  and  that  for 
that  reason  the  seat  should  be  declared  vacant. 

It  further  appeared  that  on  the  19th  day  of  October,  1870,  on  the  same 
day  when  he  claims  to  have  been  elected  to  this  House,  the  contestant 
waa  chosen  a  member  of  the  house  of  representatives  of  the  State  of 
South  Carolina  for  the  period  of  two  years,  and  on  the  1st  day  of  No- 
vember, 1872,  took  the  oath  of  office,  and  took  his  seat  as  a  member  of 
said  bouse. 

It  further  appeared  that  in  the  fall  of  1872  said  Bowen  was  elected 
sherilf  of  Charleston,  South  Carolina,  for  the  term  of  four  years,  and  on 
the  19th  of  November,  1872,  took  the  oath  of  office  and  entered  upon 
the  duties  of  the  same,  which  office  he  now  holds.  These  offices  are, 
in  their  nature,  incompatible  with  the  office  of  member  of  this  House, 
and  are  expressly  declared  to  be  so  by  the  constitution  of  South  Carolina. 

Some  of  the  committee  are  of  opinion  that  the  acceptance  of  these 
offices  by  Mr.  Bowen  disqualifies  him  from  the  further  prosecution  of  a 
claim  to  a  seat  in  this  House,  and  from  taking  a  seat  therein,  if  he  shall 
be  found  to  have  been  duly  elected. 

The  committee  are  unanimous  in  finding  all  the  facts  herein  reported. 

They  are  not  unanimous  in  holding  that  each  one  of  the  reasons  afore- 
said is  sufficient  of  itself  to  disqualify  the  contestant. 

But  they  are  unanimously  of  opinion,  on  the  whole  case,  that  Mr. 
Bowen  is  not  entitled  to  the  seat,  and  in  recommending  the  adoption  of 
the  following  resolves : 

W.  E.  ARTHUR. 
GEO.  F.  HOAR. 
WM.  M.  MERRICK. 
G.  W.  HAZELTON. 
GEO.  W.  McCRARY. 
E.  Y,  RICE. 

Resolved,  That  Robert  C.  DeLarge  is  not  entitled  to  retain  the  seat 
now  held  by  him  as  a  member  from  the  second  Congressional  district  of 
South  Carolina. 

Resolved,  That  Christopher  C.  Bowen  is  not  entitled  to  the  seat  claimed 
by  him  as  Representative  from  the  second  Congressional  district  of 
South  Carolina. 

Note. — The  following  is  the  provision  of  the  constitution  of  South 
Carolina  referred  to  in  the  foregoing  report  and  of  the  oath  of  office 
therein  prescribed  for  members  of  the  legislature  and  other  civil  ofli- 
cers: 

Section  28.  No  person  shall  be  elifrible  to  a  seat  in  the  general  assembly  while  he  holds 
any  office  of  profit  or  trust  under  this  Slate,  the  United  States  of  America,  or  any  of  them, 
or  under  any  other  power,  except  officers  in  the  militia;  magistrates,  or  justices  of  inferior 
courts,  while  such  justices  receive  no  salary.  And  if  any  member  shall  accept  or  exercise 
any  of  the  said  disqualifying  offices  he  shall  vacate  his  seat :  Frovided^  That  this  prohibition 
shall  not  extend  to  the  members  of  the  first  general  assembly. 

Section  30.  Members  of  the  general  assembly  and  all  officers,  before  they  enter  upon 
the  execution  of  the  duties  of  their  respective  offices,  and  all  members  of  the  bar  before  tbey 
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enter  apon  the  practice  of  their  profusion,  shall  take  and  subscribe  the  following  oath :  *'  I 
do  solemnly  swear  (or  affirm,  as  the  case  may  be)  that  I  am  daly  qaalified,  according  to  the  - 
Constitution  of  the  United  States  and  of  this  State,  to  exercise  the  duties  of  the  office  to 
which  I  have  been  elected  (or  appointed),  and  that  I  will  faithfully  discharge,  to  the  best  of 
my  abilities,  the  duties  thereof;  that  I  recognize  the  supremacy  oi  the  Constitution  and  the 
laws  of  the  United  States  over  the  constitution  and  laws  of  any  State,  and  that  I  will  sup- 

S[>rt,  protect,  and  defend  the  Constitution  of  the  United  States,  and  the  constitution  of  South 
arohna  as  rati6ed  by  the  people  on  the day  of ,  1666.    So  help  me  God.'*    And 

the  president  of  this  convention  is  authorized  to  fill  the  blanks  in  this  section  whenever  he  shall 
receive  satisfactory  information  of  the  day  on  which  this  constitution  shall  be  ratified. 


SILAS  L.  NIBLAOK  vs.  JOSIAH  T.  WALLS.— FIRST  CONGEES 

SIGNAL  DISTlilCT  OF  FLOEIDA. 

Rejection  of  various  county  returns  by  the  State  canvassers  on  charges  of  irregularity,  in 
timidation,  and  fraud. 

The  entire  vote  in  these  counties  was  recanvassed  and  the  result  obtained  from  evidence  of 
legal  votes  cast. 

Where  a  legal  voter  offers  to  vote  and  is  prevented  by  fraud,  violence,  or  intimidation  from 
depositing  his  ballot,  his  vote  should  be  counted. 

The  committee  reported  in  favor  of  the  contestant,  Hon.  Silas  L.  Niblack. 

The  House  adopted  the  report  January  29,  1873. 

Silas  L.  Niblack  sworn  in  January  29,  1873. 

Aatborities  referred  to :  Norris  vs,  Handley,  Forty-second  Congress. 

Jaunary  21,  1873. — Mr.  McOrary,  from  the  Cominitteo  on   Elections, 

made  the  following  report: 

Tbe  State  canvassers  certify  that  the  sitting:  member  received  12,439 
votes  and  the  contestant  11,810,  showing  a  majority  for  the  fitting 
member  of  629.  But  in  reaching  this  result  they  rejected  the  returns 
from  the  following  counties: 

Niblack.    Walls. 

La  Fayette 152  .... 

Suwannee 318  230 

Taylor 177             

Calhoun JOl  62 

Snmter 314  60 

Manatee 153  .... 

Brevard 30  3 

Monroe 359  428 

1,604  783 

The  sitting  member  admits  that  by  virtue  of  the  waiver  of  certain 
technical  objections  made  by  the  contestee,  the  returns  of  Suwannee, 
Calhoun,  Sumter,  and  Monroe  Counties  are  to  be  accepted  by  the  com- 
mittee and  the  House. 

No  question  is  made  in  the  argument  upon  the  returns  of  Taylor 
County,  and  we  think  none  can  be  made. 

This  narrows  our  inquiry,  so  far  as  it  relates  to  the  rejection  of  county 
returns,  to  the  counties  of  La  Fayette,  Manatee,  and  Brevard. 

LA  FAYETTE  COUNTY. 

The  returns  from  this  county  show  152  votes  for  contestant  and  none 
for  the  sitting  member.  The  evidence  taken  8hows  that  the  county 
canvassers  rejected  three  of  the  precincts  of  the  county  and  counted  but 
two. 
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This  return  is  rendered  worthless  by  the  testimony  of  William  D. 
Sears,  sheriff  or  La  Fayette  County,  and  a  member  of  the  board  of 
county  canvassers. 

This  witness  swears  that  at  New  Troy  precinct,  which  is  one  of  the 
two  precincts  coauted,  there  were  at  least  42  votes  cast  and  counted  out 
for  the  sitting  member ;  a  fact  he  knows  from  having  been  present  at 
the  counting  of  the  vote,  and  yet  by  the  return  every  vote  is  given  to 
contestant. 

The  same  facts,  in  substance,  are  shown  by  the  evidence  of  Kedden 
B.  Hill,  another  member  of  the  board  of  canvassers.  (See  pages  11  to 
14,  inclusive,  of  evidence.) 

Other  objections  are  raised  to  this  return,  but  they  need  not  be  con- 
sidered, for  this  testimony  successfully  impeaches  it,  and  shows  that  it 
is  tainted  with  fraud,  and  must  therefore  be  rejected. 

We  are  left,  then,  to  the  inquiry,  what  votes  have  been  proven  by 
evidence  outside  of  this  return  1 

Upon  looking  into  the  evidence  upon  this  point,  we  find  that  there  is 
no  proof  whatever  as  to  the  actual  state  of  the  vote  at  the  precincts  of 
New  Troy  and  Summerville,  which  are  the  two  which  purport  to  have 
been  included  in  said  return,  except  the  proof,  already  mentioned,  that 
the  sitting  member  received  at  New  Troy  at  least  42  votes.  The  vote 
of  these  two  precincts,  in  which  contestant  claims  152  votes,  must  there- 
fore be  rejected,  because  the  return  is  shown  to  be  void  for  fraud,  and 
no  secondary  evidence  is  offered  to  take  its  place. 

It  is  suggested  by  counsel  that  we  might  allow  the  152  votes  which, 
according  to  this  return,  were  cast  for  contestant,  and  also  allow  the 
sitting  member  the  42  votes  which  are  shown  to  have  been  cast  for  him 
and  not  returned.  But  the  committee  hold  that,  it  having  been  shown 
that  the  return  is  fraudulent  and  false  in  a  matter  so  material  as  the  sup- 
pression altogether  of  the  whole  of  the  sitting  member's  vote,  it  cannot 
be  received  for  any  purpose. 

The  contestant  cannot  complain  of  this  ruling,  for  he  took  the  testi- 
mony of  several  of  the  election  officers  of  this  county,  and  had  notice 
of  the  fraudulent  character  of  these  returns,  and  yet  chose  to  rely  upon 
them,  and  failed  to  inquire  of  a  single  witness  as  to  the  actual  vote  of 
these  precincts. 

Testimony  has  been  taken  to  show  the  actual  vote  in  the  three  pre- 
cincts rejected  by  the  canvassers,  and  with  the  following  result : 

Niblsck.  Walls. 

Cook^s  Hammock  precinct J6  None. 

California  precinct 18  None. 

Governor's  Hill  precinct 34  None. 

As  counsel  for  the  sitting  member  concedes  that  there  is  sufficient 
proof  of  these  votes,  we  need  not  refer  to  the  evidence. 

MANATEE  COUNTY. 

The  returns  from  this  county  were  thrown  out  for  the  following  rea- 
sons: 

1st.  Because  the  returns  made  by  the  county  board,  which  by  the 
statute  are  required  to  be  duplicates,  are  not  such.  One  return  states 
that  the  board  met  and  canvassed  the  votes  ^^on  the  29th  day  of  Novem- 
ber, 1870,"  while  the  other  states  that  the  board  met  and  canvassed  the 
vote  "on  the  1st  day  of  December,  1870,''  and  the  former  is  dated  No- 
vember 29  and  the  latter  December  1. 
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2d.  Because  the  vote  of  said  coanty  was  not  canvassed  aod  tbe  returns 
made  out  and  forwarded  to  the  State  officers  authorized  to  receive  them 
within  twenty  days  from  the  day  of  election,  as  required  by  statute. 

3d.  Because  said  returns  were  not  forwarded  by  mail,  addressed  to 
the  secretary  of  state  and  governor,  as  expressly  requii^d  by  statute, 
but  were  in  fact  sent  in  au  envelope  addressed  to  contestant,  by  a  pri- 
vate messenger,  and  delivered  to,  and  opened  by,  one  W.  H.  Pearce,  of 
Polk  County,  who  afterward  placed  it  in  the  hands  of  the  board. 

These  objections  were  considered  by  your  committee  at  the  last  session 
of  Congress,  and  it  was  considered  by  the  committee  very  desirable  to 
obtain  more  reliable  evidence  as  to  the  actual  vote  cast  iu  this  county. 

It  was  thought  that  it  would  be  unsafe  to  establish  a  precedent  of 
accepting  as  evidence  a  returu  which,  instead  of  being  transmitted  from 
the  coanty  to  the  State  board  by  mail,  as  the  law  requires,  was  sent  by 
the  hand  of  a  private  individual,  and  by  him  delivered  to  one  of  the 
candidates,  to  be  by  him  delivered  to  the  State  board. 

Accordingly,  your  committee  recommended,  and  the  House,  on  the 
20th  of  May  last,  adopted  the  following  resolution : 

^^Resolved^  That  the  contested  election  case  of  Niblack  vs.  Walls  be  con- 
tinued until  the  next  session  of  this  Congress,  and  that  in  the  mean  time 
the  parties  have  leave  to  take  further  evidence  as  to  what  was  the  true 
vote  cast  in  the  counties  of  Brevard  and  Manatee,  and  Yellow  Bluff 
precinct,  in  Duval  County,  and  also  as  to  whether  the  election  in  said 
counties  and  in  said  precinct  was  conducted  fairly  and  according  to  law.*' 

Under  this  resolution  the  sitting  member  has  taken  no  evidence,  but 
the  contestant  has  called  and  examined  E.  E.  Mizell,  county  judge,  and 
John  F.  Bartholf,  clerk  of  Manatee  County,  and  who  were  two  of  the 
Uiree  canvassing  officers  for  that  county. 

These  witnesses  each  identify  a  paper  shown  them  as  a  true  copy  of 
the  return  as  made  out  by  them  as  canvassing  officers. 

The  copy  is  identical  with  tbe  return  which  was  rejected  by  the  State 
board,  tbe  difference  of  one  day  between  the  dates  of  the  two  papers 
filed  as  duplicates  being  considered  immaterial. 

This  evidence  seems  to  be  sufficient  to  show  that  the  returns  from  this 
county  were  not  tampered  with,  and  that,  uotwichstanding  the  irregu- 
lar and  illegal  mode  adopted  for  their  transmission  from  the  county  to 
the  State  bjard,  they  are  in  fact  correct  and  reliable. 

This  returu  is  also  certified  (as  well  as  sworn  to)  by  the  clerk  of  the 
eounty,  who,  by  the  statute  of  that  State,  is  the  legal  custodian  of  the 
original  record  of  the  canvass. 

The  vote  of  this  county  should  therefore  be  counted. 

BBEVARD  COUNTY. 

The  statute  of  Florida  requires  that  the  returns  shall  be  signed  by 
the  judge  of  the  county  court,  the  clerk  of  the  circuit  court,  and  one 
justice  of  the  peace. 

The  return  from  this  county  relied  upon  as  proof  of  the  vote  of  the 
county  is  signed  by  but  one  of  these  three  officers,  the  couuty  judge. 

The  committee  are  of  opinion  that  where  the  law  requires  the  certifi- 
cate to  be  made  by  three  officers,  a  majority  at  least  must  sign  to  make 
the  certificate  evidence. 

This  is  not  a  merely  technical  rule  ;  it  is  substantial,  because  the  re- 
fusal or  failure  of  a  majority  of  the  board  to  sign  the  return  raises  a 
presumption  that  it  is  not  correct. 
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It  is  fnir  to  infer  tbat  if  it  had  beeu  free  from  objecliou  a  majority  of 
tbe  board  at  least  would  have  signed  it. 

It  is  enoagb,  however,  to  say  tbat  tbe  law  requires  the  certificate  of 
the  three  officers,  and  all  the  authorities  agree  that  at  least  two  must 
certify  or  the  certificate  is  inadmissible. 

Although  leave  was  given  at  tbe  last  session  to  take  farther  evidence 
with  regard  to  this  county,  none  has  been  taken. 

We  hold,  therefore,  that  it  was  the  duty  of  tbe  contestant  to  have 
proven  the  vote  of  tbe  county  by  competent  evidence,  and  as  he  has 
not  done  so  tbe  votes  alleged  to  have  been  cast  therein,  to  wit,  30  for 
Niblack  and  3  for  Walls,  cannot  be  admitted. 

GADSDEN  COUNTY. 

Tbe  sitting  member  claims  that  33  legal  voters  offered  to  vote  for  him 
at  Quincy,  in  Gadsden  County,  and  that  they  were  prevented  from  so 
doing  by  fraud,  violence,  or  intimidation,  and  he  asks  that  their  votes 
be  counted  as  if  cast  for  him. 

We  are  satisfied  from  the  evidence  tbat  there  was  an  organized  effort 
on  the  part  of  tbe  friends  of  contestant  to  prevent  a  full  vote  being  cast 
at  this  poll  for  tbe  sitting  member,  and  tbat  it  was  partially  successfal. 

This  conspiracy  was  carried  out  by  creating  a  disturbance  at  the  elec- 
tion by  threats  of  violence  and  tbe  exhibition  of  deadly  weapons,  and 
particularly  by  crowding  about  tbe  polls  in  such  numbers  as  to  prevent 
many  colored  voters  from  reaching  the  polls  to  deposit  their  ballots,  and 
with  this  intent. 

This  conspiracy  was  led  by  one  A.  K.  Allison,  or  at  least  he  was  con- 
spicuous in  it,  and  for  bis  connection  with  it  he  has  since  been  indicted 
by  a  grand  jury,  and  tried  and  convicted  before  a  jury  on  the  charge  of 
conspiracy  with  others  to  prevent  certain  citizens  from  exercising  their 
right  to  vote,  and  of  carrying  out  such  conspiracy  by  threats,  violence, 
and  force. 

It  is  insisted  on  behalf  of  contestant  tbat  tbe  only  remedy  for  violence 
and  intimidation  practiced  at  an  election  is  tbe  rejection  of  tbe  poll  or 
polls  at  which  the  violence  occurs. 

This  remedy  in  the  present  case  would  only  add  to  the  injury,  inas- 
much as  tbe  sitting  member  received  a  majority,  and  this  shows  the 
necessity  for  some  other  remedy. 

This  is  to  be  found  in  tbe  rule,  which  is  well  settled,  that  where  a  legal 
voter  offers  to  vote  for  a  particular  candidate,  and  uses  due  diligence  in 
endeavoring  to  do  so,  and  is  prevented  by  fraud,  violence,  or  intimida- 
tion from  depositing  his  ballot,  his  vote  should  be  counted. 

Tbe  principle  is  that  tbe  ofier  to  vote  is  equivalent  to  voting. 

We  find  in  the  record  of  the  testimony  of  twenty-nine  witnesses,  each 
one  of  whom  testifies  tbat  be  offered  to  vote  for  Mr.  Walls  and  made 
the  proper  effort  to  do  so,  and  was  prevented. 

See  pages  71  to  90,  inclusive,  of  the  evidence.  We  are  of  opinion  that 
these  twenty-nine  votes  should  be  counted  for  the  sitting  member. 

FOBT  OGDEN. 

Under  the  leave  granted  by  the  House,  the  contestant  has  also  proven 
the  vote  of  Fort  Ogden  precinct  in  Manatee  County  (rejected  by  county 
canvassers),  to  wit,  thirty-nine  votes  for  contestant,  and  these  must 
also  be  counted  for  him. 
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Votes  proveff. 

It  is  conceded  also  that  contestant  has  prot^en  the  following  votes, 
which  were  east  in  Duval  County  and  not  included  in  the  county  re- 
tarns: 

Niblack     Walls. 

Mayport  precinct 28         8 

Baldwin  precinct bO         4 

LAKE  CITY,  COLUMBIA  COUNTY. 

The  sitting  Bdembei*  asks  that  the  vote  of  City  Hall  precinct,  at  Lake 
City,  Columbia  County,  be  rejected  upon  the  ground  of  intimidation 
and  violence.  We  do  not  find  any  allegation  in  the  answer  which 
eovevB  this  pointy  but,  waiving  this  consideration,  let  us  look  into  the 
cvidefice. 

It  does  not  appear  that  there  was  actual  violence  at  the  polls. 

^11  the  voters  of  the  county  were  required  to  vote  at  Lake  City,  and 
as  some  of  them  had  to  travel  a  long  distance  to  readi  that  place,  a  large 
namber  assembled  there  the  night  previous  to  the  election,  and  on  that 
ni^ht  there  was  a  disturbance,  which  occurred  as  follows : 

The  colored  people  held  a  meeting,  and  after  its  close  they  formed  in 
proeession  and  marched  through  the  streets.  In  the  course  of  this 
march  they  came  in  collision  with  a  crowd  of  white  people.  Much 
harsh  language  was  used,  and  a  personal  conflict  between  a  colored  and 
a  white  man  ensued.  This,  however,  was  of  no  great  consequence,  and 
was  very  soon  quelled,  when  the  procession  moved  on  its  way.  After 
this  there  was  some  firing  of  guns — probably  commenced  by  some  one 
firing  upon  the  procession — wounding  one  of  the  colored  men  slightly.. 
A  number  of  shots  were  fired  by  both  parties,  but  no  one  except  the 
colored  man  above  mentioned  was  injured.  By  the  efibrts  of  the  better 
class  of  citizens,  both  white  and  colored,  this  disturbance  was  speedily 
quelled.  It  is  thought  by  some  of  the  witnesses  that  a  number  of  voters^ 
principally  colored  men,  were  nfraid  to  go  to  the  polls  on  election-day 
because  of  these  disturbances  of  the  previous  night;  but  as  to  the  num- 
ber of  persons  thus  deterred,  and  as  to  what,  if  any,  efibrts  they  made  to 
exercise  their  right,  the  evidence  is  wholly  unsatisfactory.  One  witness 
pots  the  number  at  **  several,''  while  another  estimates  it  at  forty.  The 
oamber  who  were  intimidated  (with  or  without  sufiQcient  reason)  was 
evidently  not  so  great  as  to  justify  the  rejection  of  the  entire  poll.  By 
the  use  of  proper  diligence  the  sitting  member  could  have  called  the 
voters  themselves,  or  some  of  them,  and  could  have  thus  shown  their 
namber  and  the  facts  as  to  their  intimidation  and  offer  and  efibrts  to 
vote. 

In  this  case,  as  in  the  recent  case  of  Norris  vs.  Handley,  the  proof  of 
intimidation  being  unsatisfactory,  we  deem  it  proper  to  refer  to  the 
report  of  the  Census  Bureau  for  1870,  for  the  purpose  of  determining 
whether  an  unusually  large  proportion  of  the  voting  population  have 
failed  to  vote.  From  this  source  we  learn  that  in  a  population  of  1,397 
male  citizens  over  the  age  of  21  years  in  Columbia  County,  1,181  votes 
were  cast,  leaving  but  216  who  did  not  vote.  This  is  an  ordinarily  full 
vote,  as  will  be  seen  by  reference  to  the  statistics  of  elections ;  and  it 
leaves  but  a  small  margin,  if  any  at  all,  over  and  above  the  number  who 
habitually  fail  or  neglect  to  vote.  At  all  events,  it  is  perfectly  clear 
that,  in  view  of  the  finding  of  your  committee  upon  other  points  in  the 
case,  the  small  number  of  votes  which,  by  an  extremely  liberal  con- 
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stractioD  of  the  evideDoe,  might  be  exeluded  on  the  ground  of  intimida- 
tion at  this  poll,  cannot  affect  the  result.  If  we  allow  10  per  cent,  of  the 
whole  voting  population  as  the  number  who  remained  away  firom  the 
polls  for  ordinary  causes,  there  will  remain  but  77  persons  who  could 
have  been  kept  away  by  fear. 

JACKSON  COUNTY. 

There  were  disturbances  at  the  polls  in  Marianna,  where  three  polls 
were  opened,  and  where  the  whole  county  voted.  One  or  two  personal 
collisions  occurred,  some  harsh  language  was  used,  and  some  persons 
were,  doubtless,  frightened  away ;  but  as  to  the  number  who  left,  and 
as  to  whether  they  left  without  voting,  and  as  to  the  candidate  for  whom 
those  who  left  without  voting  intended  to  vote,  the  evidence  is  wholly 
unsatisfactory.  Several  witnesses  are  called  on  the  part  of  the  sitting 
member,  who  testify  that,  in  their  opinion,  from  100  to  200  colored  per- 
sons were  deterred  from  voting ;  but  this  is  a  mere  conjecture,  and  the 
census,  already  referred  to,  shows  that  it  is  wholly  incorrect.  By  the 
census  report  of  1870,  it  appears  that  at  the  time  the  census  was  taken 
(which  was  but  a  short  time  prior  to  the  election)  there  were  in  the 
county  of  Jackson  1,879  male  citizens  over  the  age  of  twenty-one  years, 
and  the  return  s  before  us  show  that  1,752  votes  were  actually  cast,  leaving 
only  127  voters  who  failed,  from  all  causes,  to  exercise  their  right  This 
is  an  exceedingly  small  percentage,  being  less  than  ten  per  cent.,  and 
shows  conclusively  that  the  allegation  that  some  400  voters  were  intimi- 
dated, and  thereby  deprived  of  the  privilege  of  voting,  is  not  true.  On 
the  contrary,  we  must  conclude,  in  view  of  the  unusually  large  vote 
polled,  that  nothing  can  be  deducted  from  the  vote  returned  for  the 
contestant  on  the  ground  of  intimidation  in  this  county. 

Having  now  considered  all  the  material  questions  presented,  it  re- 
mains only  for  us  to  sum  up  the  result,  as  determined  by  the  foregoing 
views,  which  is  as  follows  * 

Niblack.     Walls. 

CanvaBsed  vote 11,810      12,439 

Suwannee  County 

Taylor  County 

Calhoun  County 

Sumter  County 

Manatee  County 

Monroe  County .- 

Cook's  Hammock 

California 

Ckivernor's  Hill 

Mayport 

Baldwin 

Gadsden  County 

FortOgden 

13,397       13,260 

Miyority  for  Niblack,  137. 

Your  committee,  therefore,  recommend  the  adoptiou  of  the  following 
resolutions : 

Resolved^  That  Josiah  T.  Walls  is  not  entitled  to  a  seat  in  this  House 
from  the  State  of  Florida. 

Besolvedj  That  Silas  L.  Niblack  is  entitled  to  a  seat  in  this  House 
from  the  State  of  Florida. 


318 

230 

177 

101 

62 

314 

60 

153 

359 

428 

16 

16 

34 

2rt 

8 

30 

4 

29 

39 
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J.  HALE  SYPHER. 

March  3,  1873. — Mr.  McCrary,  from  the  Committee  ou  Elcctioos,  made 

the  following  report: 

The  CommitU  e  oh  Elections^  having  had  under  consideration  the  following 

preamble  and  resolution^  to  wit : 

FORTY-SECOND  CONGRESS,  THIRD  SESSION. 

Conc;rf.ss  op  the  United  States, 

In  the  House  of  Representatives, 

February  22,  1873. 

Mr.  Kerr  submitted  the  following,  which  was  af^ed  to: 

Whereas  it  is  alleged,  in  testimony  recently  taken  before  the  Committee  on  Privileges 
and  Elections  of  the  Senate,  that  Mr.  J.  Hale  Sypher,  a  member  of  this  House  from  tlie 
State  of  Louisiana,  in  1870,  at  and  before  the  general  election  in  that  year  in  said  State  fof 
Representatives  in  Congress,  and  when  said  Sypher  was  a  candidate  for  election  as  a  mem- 
ber of  the  present  House,  did  unlawfully  and  corruptly  procure  to  be  made  false  and  fraud- 
ulent re^trations,  and  did  with  like  indent  procure  to  be  cast  and  counted  for  himself  and 
others  false  and  fraudulent  votes,  and  did  procure  gross  frauds  to  be  committed  in  connec- 
tion with  the  conduct  of  said  election,  in  his  own  interests  and  in  the  interest  of  others  ; 
and  whereas  the  honor  of  this  House  and  duty  toward  the  country  require  that  said  charges 
be  fully  investigated :  Therefore, 

Hesolved,  That  the  Committee  on  Elections  be  directed  at  once  to  investigate  said  sev- 
eral charges,  and  to  that  end  have  authority  to  send  for  persons  and  papers,  and  that  said 
testimony  taken  before  said  Senate  committee,  as  printed,  be  referred  to  said  Committee  on 
Klections,  and  that  said  committee  be  directed  to  report  its  conclusions  to  the  Hoftise  as  soon 
as  practicable. 

EDWARD  Mcpherson,  curk. 

stihmit  the  following  report : 

The  said  preamble  and  resolution  was  adopted  by  the  House  on  Sat- 
urday,  the  22d  instant,  and  at  a  late  hour  of  the  session  of  that  day, 
and  was  therefore  not  laid  before  the  committee  until  Monday,  the  24th 
iDStant.  It  will  be  seen  that  when  the  committee,  at  the  earliest  mo- 
ment possible,  came  to  consider  as  to  their  duty  under  the  order  of  the 
House,  but  seven  days  of  the  present  Congress  remained  within  which 
to  take  testimony  and  report  to  the  House.  When  it  is  added  that  all 
the  witnesses  (and  it  is  understood  that  they  are  numerous)  reside  iu 
the  State  of  Louisiana,  and  that  the  investigation  would  necessarily 
involve  an  inquiry  into  the  character  of  certain  persons  for  truth  and 
veracity,  as  well  as  many  and  different  questions  of  fact,  it  will  be 
seen  that  a  proper  investigation  of  the  charges  referred  to  and  a  satis- 
factory determination  of  the  questions  presented  thereby  during  the 
present  Congress  is  impossible. 

Tour  committee  therefore  recommend  the  adoption  of  the  following 
resolution : 

Resolved^  That  the  Committee  on  Elections  be  discharged  from  the 
farther  consideration  of  the  resolution  adopted  by  the  House  on  the 
22d  instant  in  relation  to  the  investigation  of  charges  against  Hon.  J. 
Hale  Sypher,  a  member  of  this  House  from  the  State  of  Lauisiana,  and 
that  said  resolution  be  laid  upon  the  table. 

The  House  adopted  the  report  March  3, 1873. 
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FOKTY-THIRB  COKORESS    FIRST  fiEHSIOIf 

COMMITTKB    ON  ELECTIONS 

H.  Boardman  Smitb,  or  New  York,  chairman.  Horace  H.Harrison,  of  Tennessee. 

Charles  K.  Thomas,  of  North  Carolina.  Ira  B.  Hyde,  of  Missomi. 

Jerry  W.  Hazelton,  of  Wisconsin.  K.  Milton  Spear,  of  Pennifylyania. 

Lemuel  Dodd,  of  Pennsylania.  Lucius  Q.  C.  Lamar,  of  Mississippi. 

Austin  F.  Pike,  of  New  Hampshire.  Edward  Crossland,  of  Kentucky. 
James  W.  Robinson,  of  Ohio. 

H.  R.  WELLS,  CUrh. 

WEST  VIRGINIA  CONTESTED  ELECTIONS.— BENJAMIN  WIL- 
SON VS.  JNO.  J.  DAVIS;  BENJAMIN  F.  MARTIN  vs.  J.  MAR- 
SHALL HAGANS. 

.   These  cases  rested  upon  the  construction  of  a  statute  of  West  Virginia,  passed  in  1869 
providing  for  the  holding  of  elections  in  that  State,  and  prescribing  the  time  for  electing* 
Representatives  to  Congress.    In  1872  a  new  constitution  and  schedule  was  ratified  by 
popular  vote,  changing  the  time  for  holding  general  elections  for  State  and  county  officers. 

The  governor  gave  Messrs.  Davis  and  Hagans  credentials  certifying  that  they  were 
elected,  provided  the  4th  day  of  August  was  the  legal  day  for  electing  Representatives  in 
Congress ;  and  to  Messrs.  Wilson  and  Martin  like  credentials  certifying  that  they  were 
elected,  provided  the  fourth  Thursday  of  October  was  the  legal  day  for  electing  Representa- 
tives. 

Majority  and  minority  reports  submitted. 

Minority  report  adopted  January  27,  1874 — Yeas,  134 ;  nays,  82  ;.  not  voting,  70. 

Jno.  J.  Davis  and  J.  Marshall  Hagans  were  sworn  in  January  27,  1H74. 

Authorities  referred  to :  West  Virginia  Code,  chap.  3,  sees.  J  and  2 ;  New  Constitution 
of  West  Virginia,  art.  4,  sees.  3  and  7  ;  art.  8,  sec.  36 ;  sec.  66  ;  sec.  4,  art.  1  ;  Cass  vs,  Dil- 
lon, 2  Ohio  R.,  N.  8.,  607  ;  Ohio,  ix  rd.  Evans,  m.  Dudley,  1  Ohio  8.  R.,  437  ;  Ist  Ohio 
Rep.,Ranney,  J. ;  2d  Ohio  Rep.,  page  611  ;  5  Ind.  R.,  Porter,  162 ;  Marlot  r^.  Lawrence, 
1  Blatchford  Ct.  Cls.,  608;  £.  Dist.  Pa.,  Ciabbe,  350;  McCool  vs.  Smith,  1  Black,  459 ; 
8  Cranch,  109;  Wood  vs.  United  States,  16  Peters,  342  ;  Davis  m.  Fairbairn,  3  How.,  636 ; 
Old  Constitution  of  West  Virginia,  art.  12,  sec.  1 ;  Opinions  of  Attorneys-General,  vol.  12, 
page  429;iPotter's  Dwarris,  101;  See  2d  Story  C.  C.  R.,571 ;  Jameson's  Work  on  Consti- 
tutional Conventions,  page  409 ;  Federal  Constitution,  art.  1 ,  sec.  4  ;  art.  6 ;  5  Watts  and 
Sergeant  Penna.,  283  ;  Brightly*s  Election  Cases,  page  24 ;  Dwarris  on  Statutes  and  Con- 
stitutions, pages  150-4;  lOBarr.,448;  9  Barb.,  308;  1  Black  U.  S.  R.,  470;  Shiel  vt. 
Thayer,  37th  Congress ;  Constitution  of  California,  1849,  sec.  8;  Constitution  of  Arkansas, 
1868;  Constitution  of  Louisiana,  1868;  Constitution  of  Michigan,  1835;  Constitution  of 
Iowa,  1846. 

January  14,  1874. — Mr.  H.  Boardinau  Smith,  from  the  Committee  on 
Elections,  submitted  the  followiug  report  and  resolutions : 

The  Committee  on  Elections^  to  whom,  were  referred  the  contested-elation 
cases  of  Davis  vs.  Wilson^  from  the  first  Congressional  district^  and 
Hagans  vs.  Martin  from  the  second  Congressional  district,  of  West  Vir- 
ginittj  make  the  following  report : 

The  first  two  sections  of  chapter  3  of  the  Code  of  West  Virginia  are 
iu  these  words : 

1.  The  general  election  of  State,  district,  county,  and  township  officers,  and  members  of 
the  legislature,  shall  be  held  on  the  fourth  Thursday  of  October. 

2.  At  the  said  elections  in  every  year  there  shall  be  elected  delegates  to  the  legislature 
and  one  senator  for  every  senatorial  district.     And  in  the  year  1870,  and  every  secoud  year 
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thereafter,  a  governor,  secretary  of  state,  treasurer,  auditor,  and  attorney-general  for  the 
State,  a  prosecuting  attorney,  surveyor  of  lands,  recorder,  and  the  number  of  assessors  pre- 
8crihed  by  law,  and  a  Representative  in  the  Congress  of  the  United  States  for  the  term  beginning 
on  the  4th  day  of  Marco  next  after  the  election,  for  every  Congressional  district ;  and  in  the 
year  1870,  and  every  fourth  year  thereafter,  a  judge  of  the  supreme  court  of  appeals  for  the 
State,  and  a  clerk  of  the  circuit  court,  and  a  sheriff  for  every  county ;  and  in  tne  year  1874, 
and  every  sixth  year  thereafter,  a  judge  for  every  circuit. 

Article  4,  section  7,  of  the  new  constitation  of  West  Virginia,  ratified 
by  popular  vote  on  the  22d  August,  1872,  is  in  these  words: 

The  general  elections  of  State  and  county  officers  and  members  of  the  legislature  shall  be 
held  on  the  second  Tuesday  of  October  until  otherwise  provided  by  law. 

The  constitutional  convention  adopted  a  schedule,  of  which  sections  3 
and  7  are  as  follows : 

Sec.  3.  The  officers  authorized  by  existing  laws  to  conduct  general  elections  shall  cause 

elections  to  be  held  at  the  several  places  for  voting  established  by  law  in  each  county  on  the 

fomrtk  Thursday  of  August^  1872,  at  which  elections  the  votes  of  all  persons  Qualified  to 

▼ote  under  the  existing  constitution,  and  offering  to  vote,  shall  be  taken  upon  tne  question 

of  ratifying  or  rejecting  this  constitution  AND  SCHEDULE. 

Seh.  7.  Oq  the  same  day,  and  under  the  superintendence  of  the  officers  who  shall  con- 
dact  the  election  for  determining  the  ratification  or  rejection  of  the  constitution  and  sched« 
ale,  elections  shall  be  held  at  the  several  places  of  voting  in  each  county  for  senators  and 
Diembers  of  the  house  of  delegates,  and  all  officers,  executive,  judicial,  county,  or  district, 
required  by  this  constitution  to  be  elected  by  the  people. 

At  the  said  August  election  the  new  constitution  and  schedule  were 
ratified  by  the  people,  and  a  full  State  ticket  was  elected. 

^Elections  for  Representatives  in  Congress  were  likewise  held  on  the 
fourth  Thursday  in  August.  The  aggregate  Congressional  vote  was  but 
41,917,  while  81,875  votes  were  cast  upon  the  ratification  of  the  constitu- 
tion. 

At  this  election,  in  the  first  district — 

Mr.  Davis  received 13, 361  votes. 

Mr.  Wilson 12, 948  votes. 

H.   W.  Rook 4  votes. 

Aggregate 26, 313  votes. 

lu  the  second  district,  the  Congressional  conventions  of  both  parties 
met  before  the  August  election  and  adjourned  without  making  nomi- 
nations. At  the  August  election,  however,  Mr.  Hagans  received  3,441 
votes,  returned,  and,  it  is  claimed,  other  votes  which  were  not  returned. 
There  were  600  votes  for  other  candidates. 

Upon  the  fourth  Thursday  of  October  another  election  for  Representa- 
tives was  held,  at  which  the  aggregate  vote  cast  was  22,146.  In  the 
first  district — 

Mr.  Wilson  received 3,  708  votes. 

Thirty-nine  other  candidates..   381  votes. 

Total  vote 4, 089  votes. 

In  the  second  district,  at  the  October  election,  Mr.  Martin  received 
nearly  6,000  votes,  which  was  a  majority  over  all  other  candidates. 

The  governor  of  West  Virginia  gave  Messrs.  Davis  and  Hagans  cre- 
dentials certifying  that  they  were  elected,  provided  the  fourth  Thurs- 
day of  August  was  the  legal  day  for  electing  Representatives  iu  Con- 
gress ;  and  to  Messrs.  Wilson  and  Martin  like  credentials  certifying  that 
they  were  elected,  provided  the  fourth  Thursday  of  October  was  the 
legal  day  for  electing  Representatives. 
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The  legislature  of  West  Virginia  sabseqaently  passed  an  act  directing 
certain  State  officers  to  give  certificates  to  the  Kepresentatives  elected 
to  Congress,  who  gave  formal  certificates  to  Messrs.  Wilson  and  Martin. 

Article  8,  section  36,  of  the  new  constitution  provided  as  follows: 

Sach  parts  of  the  common  law  and  of  the  laws  of  this  State  as  are  in  force  when  this 
constitution  (;oes  into  operation,  and  are  not  repu^ant  thereto,  shall  be  and  continoe  the 
laws  of  this  State  until  altered  or  repealed  by  the  legislature. 

The  OLD  ELECTiON^L AW  of  West  Virginia,  passed  November  13, 18C3, 
provided  as  follows : 

Be  it  enacted  by  the  UgithUure  of  West  Virginia^  J.  There  shall  be  elected  on  the 
fourth  Thursday  of  October,  in  the  year  1864,  and  the  same  day  in  every  year  thereafter, 
delegates  for  the  several  delegate  districts  and  counties  not  included  in  delegate  districts ; 
and  one  senator  for  every  senatorial  district. 

And  on  the  fourth  Thursday  of  October,  in  the  year  1864,  and  the  same  day  in  every 
second  year  thereafter,  a  governor,  secretary  of  btate,  treasurer,  auditor,  and  attorney- 
general  for  the  State,  a  Repretentatite  in  the  Congress  of  the  United  States  for  each 
Congressional  district,  for  the  term  commencing  on  the  fourth  day  of  March  next  after  the 
election,  and  a  prosecuting  attorney,  surveyor  of  lauds,  recorder,  county  treasurer,  and  the 
number  of  assessors  prescribed  by  law  for  every  county. 

And  on  the  fourth  Thursday  of  October,  in  the  year  1866,  and  the  same  day  in  every 
fourth  year  thereafter,  a  judge  of  the  supreme  court  of  appeals  for  the  Slate,  and  a  clerk  of 
the  circuit  court  and  sheriff  for  every  county. 

And  on  the  fourth  Thursday  in  the  year  1868,  and  the  same  day  in  every  sixth  year 
thereafter,  a  judge  for  every  circuit,  &c. 

FIRST. 

Did  the  code  of  West  Virginia  "prescribe''  a  day  certain  for  the 
Congressional  election  in  section  1,  or  simply  an  "  occasion  "  for  the 
same  in  section  2,  of  chapter  3  ? 

The  two  sections  are  in  these  words  : 

Sec.  1.  The  general  election  for  State,  district,  county,  and  township  officers  and  mem- 
bers of  the  legislature  shall  be  held  on  the  fourth  Thursday  of  October. 

Sec.  2.  At  the  said  elections  in  every  year  there  shall  be  elected  delegates  to  the  legisla- 
ture and  one  senator  for  every  senatorial  district,  and  in  the  year  1870,  and  every  second 
year  thereafter,  a  governor,  *  *  '  a  Representative  in  the  Congress  of  the  United 
States  *  •  *  for  every  Congressional  district;  and  in  the  year  1870,  and  every  fourth 
year  thereafter,  a  judge  of  the  supreme  court  of  appeals  ;  •  *  •  •  and  in  the  year 
1874,  and  every  sixth  year  thereafter,  a  judge  for  every  circuit 

1.  That  interpretation  which  leads  to  the  more  complete  effect  which  the  legislature  had  in 
view  is  preferable  to  another.     (Liebor,  167.) 

2.  Does  the  term  ^'  officers,"  then,  as  used  in  the  first  section,  include 
Representatives  in  Congress  ? 

Bouvier  defines  an  officer  thus  :  "  He  who  is  lawfully  invested  with 
an  office,"  and  cites  members  of  Congress  as  ^*  legislative  officers." 

Webster  defines  an  officer  as  "  one  who  holds  an  office." 

But  the  definition  of  terms  found  in  this  same  chapter  of  the  code 
must  be  deemed  conclusive  upon  this  point,  even  if  it  were  otherwise 
doubtful. 

(chapter  3  is  found  in  the  codified  laws  of  West  Virginia. 

The  chapter  is  headed  *'  The  officers  to  be  elected  and  the  time  of  their 
election. 

Section  66  of  the  same  chapter  characterizes  Representatives  of  Con- 
gress  in  terms  as  ''  officers." 

When  an  election  is  held  in  a  county  for  any  of  the  following  officers,  that  is  to  say,  for 
delegate,     »     *     *     Representative  in  the  Congress  of  the  United  States,  &c. 

Section  61  does  the  same  thing  in  efifect. 

3.  If,  then.  Representatives  are  "  officers,"  and  are  required  to  be 
elected  'Mn  each  Cougressioual  district"  (section  2),  they  are,  as  well  as 
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circait  jadges,  ^^district  officers"  within  the  meaniDgof  sectioa  1.  In  this 
section,  confessedly  intended  to  prescribe  a  day  certain  for  the  election  of 
every  other  officer  mentioned  in  the  chapter,  generic  terms  are  used,  dis- 
tinguishing the  different  classes  of  officers  by  the  territorial  divisions 
within  which  they  are  chosen. 

Section  2  is  simply  an  enumeration  of  the  officers,  the  day  of  whose 
election  was  prescribed  under  generic  terms  in  section  1. 

The  legislature,  therefore,  had  implicitly  obeyed  the  requirement  of 
article  1,  section  4,  of  the  Constitution  of  the  United  States,  and  had 
"  prescribed  "  for  the  election  of  Eepresentativesin  Congress  a  day  cer- 
tain in  section  1,  and  not  an  occasion  in  section  2. 

The  fact  that  liepresentatives  are  specially  mentioned  in  section  2 
does  not  affect  the  question,  except  to  demonstrate  that  they  are  in- 
cluded in  the  term  "  district  officers  "  in  section  1.  So  is  the  governor 
mentioned  in  section  2,  though  plainly  iocluded  in  the  class  of  ^'  State 
officers"  mentioned  in  section  1. 

4.  la  there  any  opportunity  for  "construction"  heref  If  there  be, 
then  the  old  election  law  of  West  Virginia,  passed  November  13, 1863, 
quoted  above,  and  which  was  codified  and  somewhat  abbreviated  in 
chapter  3  of  the  code,  seems  to  be  important  on  this  question.  By  the 
second  paragraph  of  that  act  it  is  provided,  "And  on  the  fourth  Thurs- 
day of  October,  in  1864,  and  on  the  same  day  in  every  second  year 
thereafter,  a  gov^emor,  *  *  a  Representative  in  the  Congress  of  the 
United  States,"  &c.,  shall  be  elected. 

This  act  prescribed  a  day  certain.  Can  it  be  fairly  claimed  that,  as 
abbreviated  in  the  codification,  there  was  an  "  intention  "  to  change 
the  "  prescribed  time "  from  a  day  certain  to  an  ambulatory  "  occa- 
sion T" 

The  attempt  at  abbreviation  consisted  in  the  mention  but  once  of  the 
prescribed  day,  whereas  in  the  act  codified  it  was  often  repeated,  and 
in  grouping  each  class  of  officers  to  be  elected  under  a  generic  term  in 
the  first  section,  which  alone  prescribes  the  time. 

SECOND. 

Was  the  "  prescription  "  of  time  for  the  election  of  "  district  officers," 
either  circuit  judges  or  Eepresentatives  in  Congress,  contained  in  sec- 
tion 1  of  chapter  3  of  the  code,  repealed  by  the  new  constitution  ? 

Article  4,  section  7,  of  the  new  constitution  provides : 

The  general  election  of  State  and  county  officers  and  members  of  the  legislature  shall  be 
held  on  the  second  Tuesday  of  October. 

This  section,  it  will  be  observed,  is  entirely  silent  as  to  the  election  of 
^'district  officers."  It  fixes  no  time  for  the  election  of  circuit  judges, 
nor  for  the  election  of  a  large  number  of  new  ^^  district  officers"  created 
by  the  new  constitution.  If  it  repeals  section  1,  as  to  the  election  of 
district  officers,  then  it  does  it  by  ^^  implication." 

In  Cass  vs.  Dillon  (2  Ohio  B.,  N.  S.,  607)  it  is  held :  That  upon  the 
adoption  of  a  new  constitution  of  the  State  of  Ohio  ^'  all  laws  inconsist- 
ent therewith  fell,  simply  because  they  were  inconsistent."  In  other 
words,  all  repugnant  laws  were  repealed  "  by  implication." 

The  syllabus  of  the  case  reads  further  as  follows  : 

The  rale  that  repeals  by  implication  are  not  favored  is  applicable  to  the  inquiry  whether 
aoj  particular  enactment  has  ceased  to  be  in  force  on  account  of  repugnancy  to  the  new  con- 
siitation.    (Ohio  ez  rei.  Evans,  vs.  Dudley,  1  Ohio  S.  £.,  437,  approved.) 

The  repugnancy  which  must  cause  the  law  to  fall  must  be  necessary  and  obvious.  If, 
by  any  fair  course  of  reasoning,  the  law  and  constitution  can  be  reconciled,  the  law  mun 
stand. 
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In  the  case  cited  from  the  1st  Ohio  Reports,  Ranneyi  J.,  says : 

If  such  inconsistency  is  found  to  exist  after  a  fair  and  honest  effort  to  reconcile  them,  it 
cannot  be  doubtful  which  must  ffive  way.  No  court  will,  if  it  consistently  can  be  avoided, 
determine  that  a  statute  is  repealed  by  implication. 

In  the  case  cited  from  the  2d  Ohio  Reports,  on  page  611,  the  court 
cite  another  case,  in  which  it  is  held  that  one  statute  will  not  re- 
peal another  by  implication,  ^<  unless  they  can  be  reconciled  by  no  mode 
of  interpretation,^ 

The  rule  of  construction  does  not  permit  repeals  by  implication  in  douhtfuX  cases,  (5  Ind. 
R.,  Porter,  162.) 

Before  there  is  a  repeal  by  implication  there  must  be  such  repugnancy  that  the  two  stat- 
utes cannot  stand  together  or  be  consistently  reconciled.     (Marlot  vs,  Lawrence,  1  Blatchford, 

Ct,  Cls.,  608.) 

The  repeal  of  a  law  by  implication  <<  should  not  be  deduced  by  an  in- 
genious course  of  argument,  but  should  appear  at  oneeP  (E.  Dist.  Pa., 
Orabbe,  350.) 

One  statute  is  not  to  be  construed  as  a  repeal  of  another  if  it  he  possible  to  reconcile  the 
two  together.    (McCool  vs.  Smith,  1  Black,  459.) 

A  repeal  by  implication  is  not  to  be  presumed  unless  from  the  repugnance  of  the  pro* 
visions  the  inference  be  necessary  and  unaooidable,    (d  Cranch,  109.) 

The  same  stringent  rule  applies  in  cases  where  the  repugnancy  exists 
only  as  to  parts  of  a  statute. 

The  old  law  is  repealed  by  implication  only  ;»ro  tanto^  to  the  extent  of  the  repugnancy. 
(Wood  vs.  United  States,  16  Peters,  342.) 

In  affirmative  statutes,  such  parts  of  the  prior  as  may  be  incorporated  into  the  subse- 
quent statute  as  consistent  with  it  must  be  considered  in  force.  (Davis  r«.  Fairbairn,  3 
How.,  636.) 

The  new  constitution  did  not  in  terms  and  within  these  authorities, 
did  not  by  implioation^  remove  the  election  of  Eepresentatives  in  Con- 
gress and  circuit  judges  from  the  day  fixed  by  the  first  section  of  the 
code ;  and  until  the  legislature  shall  otherwise  provide,  they  must  be 
chosen  on  the  fourth  Thursday  of  October. 

Per  contra^  the  new  constitution  abolished  township  officers,  and  made 
justices  of  the  peace  (art.  8,  sec.  25)  and  constables  (art.  9,  sec.  2)  also 
"  district  officers."  These  new  "  district  officers,"  in  our  judgment,  must 
likewise  be  elected,  under  the  new  constitution,  on  the  day  fixed  by  the 
first  section  of  chapter  3  of  the  code,  unless  some  other  day  be  fixed  by 
the  legislature  for  their  election. 

If  the  foregoing  conclusion  be  wrong,  it  must  be  because,  by  impUea- 
tioHj  by  conUruction^  it  is  demonstrated  that  the  first  section  of  the  code, 
as  to  the  election  of  district  officers  and  the  new  constitutional  provis- 
ion as  to  the  election  of  State  and  county  officers,  ^^  cannot  stand  to- 
gether "  and  can  be  reconciled,  ^'  by  no  mode  of  interpretation,"  and  he- 
csLuse  ^^  it  is  not  possible  to  reconcile  the  two,"  and  the  repugnancy  is 
"  necessary  and  obvious,"  and  "  appears  at  once^"  apd  is  '*  unavoidable," 
and  is  not  even  "  doubtful." 

« 

THIBD. 

Was  the  prescription  of  the  fourth  Thursday  of  O^^tober  for  the  Con- 
gressional election  repeated  by  the  schedule  of  the  constitutional  con- 
vention for  the  year  1872  ? 

The  schedule  makes  provision  (such  as  it  is)  for  the  election,  on  the 
fourth  Thursday  of  August,  in  that  year,  of  such  ^'district"  officers  as 
are  "  required  by  this  constitution  to  be  elected  by  the  people."  This  ex- 
cludes, because  it  does  not  include.  Representatives  in  Congress,  who 
are  not  *'  required  by  this  constitution  to  be  elected  by  the  people." 
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Bat  the  advocates  of  the  August  election  maintain  that  the  code  no- 
where prescribes  a  day  certain  for  the  Congressional  election,  but  that 
section  2  prescribes  an  *^  occasion"  therefor,  to  wit,  the  general  State 
election ;  that  the  general  State  election  for  the  year  1873,  by  authority 
of  the  schedule  of  the  constitutional  convention,  was  held  on  the  fourth 
Thursday  of  August,  and,  by  force  of  section  2,  drew  the  Oongressional 
election  to  that  day. 

Conceding,  for  the  purposes  of  the  argument,  that  the  only  prescript 
tion  of  time  is  in  section  2,  and  is  the  prescription  of  an  ^^  occasion," 
nevertheless  we  cannot  bold  the  August  election  a  valid  election,  for 
these  reasons : 

1.  Section  4  of  article  1  of  the  Constitution  provides : 

The  times,  places,  and  manner  of  holding^  elections  for  *  ^  *  Representa- 
tires  in  Congress  shall  be  prescribed  in  each  State  by  the  legislature  thereof. 

There  is  no  reasonable  and  just  interpretation  of  the  word  *^  prescribed  *' 
which  does  not  inexorably  demand  that  the  time  shall  be  fixed  in  ad- 
tance,  to  the  end  that  the  electors  shall  know  beforehand  when  their 
Jtepreaentatives  in  Congress  are  to  be  chosen. 

2.  The  fourth  Thursday  of  August  had  never  been  named  by  the  legis- 
latnre  as  the  day  for  any  election  ;  nor  was  it  lawfully  *•  prescribed  "  by 
the  constitutional  convention,  for  the  reason  that  any  change  of  the  day 
for  the  Congressional,  or,  indeed,  the  State,  election  by  the  convention, 
wf!»  poHtivdy  prohibited  by  the  law  which  brought  that  convention  into 
being. 

Article  12,  section  1,  of  the  old  constitution  of  West  Virginia,  under 
which  the  constitutional  convention  was  called,  provided  that  it  should 
only  be  amended  by  a  convention  called,  as  therein  specified,  and  that — 

All  acts  and  ordinances  of  said  conveotlon  shall  be  submitted  to  the  voters  of  the  State 
for  ratification  or  rej^ction,  and  shall  have  no  validitv  whatever  until  they  are  ratified  ;  and  in 
DO  event  shall  they,  by  any  shift  or  device,  be  made  to  have  any  retrospective  operation  or 
efect. 

The  schedule  itself,  therefore,  not  being  valid  law  until  ratifiedf  it 
cannot,  in  its  relation  to  the  fourth  Thursday  of  August,  be  regarded  as 
a  law  which  "  prescribes." 

Hence  it  follows  that  this  day  was  not  the  latcfully  ^<  prescribed  time  " 
for  the  Congressional  election.  Nor  could  it  be  the  ^'prescribed ''  day 
for  the  State  election,  except  by  an  ordinance  in  the  very  teeth  of  the 
constitution.  The  whole  truth  seems  to  bo,  that  the  people  held  an  un- 
authorized State  election,  and  authorized  it  after  it  was  held.  To  grant 
that  this  conditional  election,  by  reason  of  the  result,  turned  out  to  he  a 
valid  State  election,  does  not  affect  the  argument.  The  Constitution  of 
the  United  States  does  not  prohibit  the  people  of  West  Virginia  from 
holding  a  State  election  which  is  not  lawfully  ^'prescribed,"  if  they  see 
fit  to  do  so. 

Waiving  any  consideration  of  the  power  of  a  territorial  constitutional 
convention,  embodying  the  entire  political  power  of  such  inchoate  com- 
munity, and  that  of  a  State  convention  unrestrained  by  positive  limita- 
tions of  its  power,  it  seems  clear  that  the  convention  in  West  Virginia 
could  not  lawfully  prescribe  a  new  day  for  any  election. 

In  the  recent  decision  of  the  supreme  court  of  Pennsylvania  the  court 
say: 

The  entire  process  of  raising  a  convention  *  *  was  a  matter  of  law  in  a  state  of  peace, 
mmdet  the  forms  of  ths  constitution,  through  which  the  consent  both  of  the  people  and  of  the 
ezistiiig  govemmeot  was  gfiven,  to  prevent  the  convention  from  becoming  a  revolutionary 
body.  *  *  In  considering  the  question  of  delegated  power  some  are  Apt  to  forget  that 
the  people  are  always  under  a  constitution  and  an  existing  frame  of  government,  instituted 
by  themselves,  which  stand  as  barriers  to  the  exercise  of  tne  original  powers  of  the  people, 

Sec 
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Qiiless  io  an  aothuTized  form  they  fi^lide  inseDsiblj  into  the  domain  of  abstract  riehta,  and 
clothe  mere  agents  with  primordial  power.  But  delegated  authority  is  derived,  and  those  who 
claim  it  must  know  where  and  how  they  derived  it.  Three  and  a  half  or  four  millions  of 
people  cannot  assemble  themselves  together  in  their  primary  capacity.  They  can  only  act 
through  constituted  agencies.  No  one  is  entitled  to  represent  them  unless  he  can  show  their 
warrant ;  how,  where,  and  when  he  was  constituted  their  agenL  *  •  *  The  voice  of 
the  people  can  be  heard  only  in  an  authorized  form  ;  for,  as  we  have  seen,  without  this  au* 
thority  a  part  cannot  speak  for  the  whole ;  and  this  brings  us  back  to  a  late  as  the  only  an- 
thority  by  which  the  will  of  the  whole  people,  the  body  politic,  called  the  State,  can  be  col- 
lected under  an  existing  lawful  government.  To  wander  outside  of  this  channel  is  to  run  in 
search  of  original  powers  which,  though  possessed  by  the  people,  they  have  conferred  in  no 
other  form.  If  the  power  be  delegated  \i  must  be  seen  in  the  derivation,  otherwise  it  does  not 
exist.  If,  then,  the  delegates,  elected  by  the  people  themselves  under  the  act  of  187*2^  have 
greater  powers  than  are  contained  in  it,  trAen,  wherey  and  koto  did  they  obtain  them  f 

The  legislatare  of  Massacbasetts  submitted  to  the  sapreme  court  of 
that  State  the  followiug  question  : 

1st.  Whether,  if  the  legislature  should  submit  to  the  people  to  vote  upon  the  expediency 
of  haviog  a  convention  oi  delegates  of  the  people  for  the  purpose  of  revising  or  altering  the 
constitution  of  the  commonwealth  in  any  specified  parts  of  the  same,  and  a  majority  of  the 
people  voting  thereon  should  decide  in  favor  thereof,  could  such  convention,  holden  in  pur* 
suance  thereof,  act  upon  and  propose  to  the  people  amendments  in  other  parts  of  the  consti- 
tution not  so  specified  ? 

To  which  the  court  replied  : 

If,  however,  the  people  should,  by  the  terms  of  their  vote,  decide  to  call  a  convention  of 
delegates  to  consider  the  expediency  of  altering  the  constitution  in  some  particular  part 
thereof,  we  are  of  opinion  that  such  delegates  would  derive  their  whole  ;authority  and 
commission  from  such  vote.  And  upon  general  principles,  governing  the  delegation  of 
power,  they  would  have  no  right,  under  such  vote,  to  act  upon  and  propose  amendments  in 
other  parts  of  the  constitution,  not  so  specified.    (6  Cush.  Kep.,  573.) 

In  vol.  12,  Opinions  of  Attorneys-General,  page  429,  it  is  held : 

A  cession  of  jurisdiction  over  land  purchased  by  the  United  States,  by  a  constitutional 
convention  of  a  State,  is  not  a  consent  to  the  purchase  by  the  **  legislature  of  the  State  '* 
within  the  sense  of  the  constitution  and  the  joint  resolution  of  September  11, 1641. 

This  question  arose  under  article  1,  section  8,  clause  17,  of  the  Con- 
stitution. 

In  the  most  able  and  exhaustive  work  of  Professor  Jameson  upon 
constitutional  conventions,  after  an  elaborate  discussion  of  the  question, 
he  says,  on  page  32G : 

On  the  contrary,  as  we  have  seen,  both  reason  and  authority  concur  in  assigning  to  the 
convention  a  particular  function  limited  by  the  act  under  which  tt  conveneSt  whicu  is  its  char- 
ter or  constitution. 

3.  But  whatever  the  convention  might  have  done,  it  did  not  in  fact 
attempt  to  authorize  this  election  by  its  own  act.  The  very  schedule 
which  advised  the  election  was  submitted  to  the  people  for  ratification. 
The  election  was  experimental,  de  bene  essej  neither  prescribed  by  the 
legislature  nor  ordained  by  the  convention.  It  submitted  to  the  peo- 
ple to  say  whether  they  would  have  an  election  on  that  day  or  not. 
Whether  this  election  was  "prescribed"  (if  it  could  be  done  in  this 
way),  no  man  could  tell  until  after  the  votes  were  counted. 

4.  Again :  A  general  State  election  can  only  be  "  prescribed  "  by  law. 
Does  it  stand  to  reason  that  section  2,  chapter  3,  of  the  code  meant  to 
fix  any  other  kind  of  a  State  election  as  the  "occasion"  of  the  Con- 
gressional election  T  But  this  convention  could  not  enact  a  "  law,"  and 
if  it  could,  and  had  full  legislative  power,  a  law  (though  it  may  be  made 
to  take  effect  on  the  happening  of  a  future  contingency)  must  be  a  valid 
law,  inpresentij  when  it  leaves  the  hands  of  the  legislature,  and  cannot 
become  a  "  law  "  by  the  approval  of  a  popular  vote.  4  Seld.  (N.  Y.), 
483,  &c.    Eice  vs.  Foster,  Brightly's  Election  Cases,  3. 


DIGEST   OF   ELECTION   CASES.  115 

5.  In  answer  to  these  difficalties,  it  is  suggested  that  by  night  of 
election  day  the  old  constitution  was  saperseded,  and  that  the  new  con- 
stitution was  thereupon  *'  operative  and  in  fall  force  from  and  including 
the  fourth  Thursday  of  August,  1872,"  and  that  ^^  fractions  of  days  are 
not  noticed  by  the  makers  either  of  statutory  or  organic  laws." 

But  the  answer  suggested  admits,  that  down  to  the  morning  of  the 
fourth  Thursday  of  August,  any  law  or  ordinance  prescribing  the  hold- 
ing of  a  Congressional  or  State  election  on  that  day  was  unconstitutional 
and  void.  !N'or  (if  this  be  material)  is  it  unqualifiedly  true  that  ^<  frac- 
tions of  a  day  are  not  noticed." 

Common  sense  and  common  jnstice  equally  sustain  the  propriety  of  allowing^  fractions  of  a 
daj,  whenever  it  will  promote  the  purposes  of  substantial  justice.  (Potter's  Dwarris,  101 ; 
see  2  Story,  C.  C.  R.,  571.) 

It  is  also  suggested  that  the  admission  of  Senators  and  Bepreseuta- 
tivea  simultaneously  with  the  admission  of  new  States,  who  have  been 
elected  at  the  same  time  with  the  ratifications  of  the  first  State  consti- 
tutions, is  sufficient  authority  for  sustaining  the  validity  of  the  August 
election.  But  these  cases  have  always  been  put  upon  the  ground  of 
*'  necessity,"  and  upon  the  theory,  whether  it  be  a  **  legal  fiction  "  or 
whatever  else,  that  a  State  is  not  fully  in  the  Union  until  it  is  in  its 
normal  and  constitutional  relations  with  the  Union  and  represented  in 
Congress.  Of  course  between  such  cases,  whether  right  or  wrong,  and 
the  case  of  West  Virginia  no  analogy  can  be  drawn.  The  constitutional 
provision  had  been  in  full  sway  in  West  Virginia  for  some  ten  years. 
What  suspended  it  f 

At  page  409  of  Jameson's  work  on  constitutional  conventions,  the 
author  says  of  these  precedents : 

There  beio^  as  jet  no  State,  and  of  course  do  State  legislature,  unless  the  convention 
eonld  make  a  temporary  arrangement  for  the  election  of  members  of  Congress,  the  new 
State  must,  after  its  admission  into  the  Union^  be  unrepresented  in  that  body  until  a  State 
legislature  could  be  elected  and  could  pass  the  necessary  laws,  a  condition  involying  often 
a  considerable  delay.  In  such  cases,  accordingly,  the  custom  has  been  for  the  convention  to 
anticipate  the  action  of  the  legislature,  a  course  which,  on  account  of  its  obvious  conven- 
ience, has  been  commonly  acquiesced  in.  These  cases,  however,  form  exceptions  to  a  rule 
which  is  general — that  it  is  the  State  legislatures  which  apportion  their  several  States  for 
Congressional  elections.  I  have  failed  to  find  a  single  exception  to  that  rule,  save  in  the 
eases  of  Territories  seeking  to  become  States,  or  of  States  standing  substantially  upon  the 
tame  footing  as  Territories. 

Besides,  in  one  view  of  the  subject  such  action  of  the  Territories,  taken  in  connection 
with  that  of  Congress  following  it,  involves  no  impropriety,  if  it  is  not  strictly  regular.  Im- 
mediately following  that  clause  of  the  Federal  Constitution  giving  the  power  of  determining 
the  **  times,  places,  and  manner  of  electing  Senators  and  Representatives  "  to  the  State 
legislature,  is  the  important  reservation,  *'  but  the  Congress  may  at  anv  time,  by  law,  make 
or  alter  such  regulations,  except  as  to  the  place  of  choosing  Senators.''^  Hence,  having  the 
power  to  make  or  alter,  Congress  doubless  might  ratify  such  regulations,  however  made ; 
or  if  a  State,  actual  or  inchoate,  were  in  such  a  condition  that  it  had  no  lawful  legislature. 
Congress  might  itself,  for  the  sake  of  convenience,  establish  them  by  its  direct  action.  This 
it  does,  in  substance,  by  anticipation  in  those  cases  in  which  it  accepts  and  admits  into  the 
Union  Territories  presenting  themselves  with  constitutions  containing  the  apportionments 
referred  to. 

6.  But  apart  from  a  critical  interpretation  of  the  word  "  prescribed  ^ 
in  the  constitution,  and  giving  the  constitutional  provision  the  same 
meaning  it  would  have  had  if  the  words  used  had  been  ^^  provided  for  ^ 
or  '*  determined,"  the  same  result  follows. 

To  establish  the  fourth  Thursday  of  August  as  the  legal  day  the  ad- 
vocates of  the  August  election,  inasmuch  as  this  day  had  never  been 
named  by  the  legislature,  invoke  the  aid  of  the  maxim,  <^  Id  cerium  est 
quod  reddi  cerium  potestP  Without  the  aid  of  this  maxim  the  whole 
case  of  the  August  claimants  falls  to  the  ground.  But  must  not  the 
day  within  any  possible  meaning  of  this  maxim  be  rendered  certain  in 
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advance  f  Is  it  certaiu,  if  made  to  depend  upon  a  coDtingency  (e.  g.j  the 
ratification  of  the  constitution)  which  no  man  can  know  till  after  the 
event  f 

The  constitutional  requirement  as  to  prescribing  place  is  identical 
with  that  as  to  time.  There  must,  of  course,  be  the  same  degree  of  cer- 
tainty in  prescribing  the  one  as  the  other.  Kow,  suppose  the  ^* place" 
ior  the  election  of  Kepresentatives  had  been  fixed  *^  at  those  polls  in 
each  county,  where  a  majority  of  votes  cast  shall  be  in  favor  of  the  rati- 
fication of  the  constitution.''  The  ^*  places  "  forchoosing  Eepresentatives 
would  have  been  prescribed  on  the  fourth  Thursday  of  August,  if  the 
^'  time  "  was  prescribed.  The  uncertainty  might  have  been  greater,  but 
it  would  have  been  identical  in  kind  with  the  uncertainty  which  did 
in  reality  exist  as  to  time.  If  a  *^  prescription  "  of  time  be  valid  with  one 
condition  annexed,  would  it  also  be  with  two  ? 

7.  But  even  if  it  be  conceded  that  the  schedule  did  sustain  to  the  elec- 
tion, on  the  fourth  Thursday  of  August,  the  relation  of  a  law  <'  pre- 
scribed," we  do  not  think  that  it  authorized  or  undertook  to  authorize 
the  election  of  Eepresentatives  in  Congress  on  that  day. 

It  is  held  by  those  who  favor  the  admission  of  Messrs.  Davis  and  Ha- 
gaiis,  that  the  schedule  orders  a  ^^  general  election,"  and  thus,  by  the 
force  of  the  statute  draws  the  election  of  Congressmen  to  this  day.  We 
cannot  give  our  assent  to  this  proposition.  In  the  first  place,  the  sched- 
ule itself  studiously  avoids  providing  for  a  ''  general  election  "  in  terms. 

It  provides  for  the  ^^  election  "  of  State  officers,  and  directs  that  said 
^<  election"  shall  be  held  ^^  by  officers  authorized  by  existing  laws  to  hold 
general  elections." 

The  schedule  itself,  therefore,  recognizes  the  distinction  between  the 
August  election  and  the  ^^  general  elections,"  authorized  by  existing 
laws. 

But  apart  from  the  language  of  the  schedule,  the  August  election,  in 
our  opinioB,  was  not  the  general  election  mentioned  in  section  2  of  the 
code. 

It  has  been  urged  by  those  who  maintain  the  opposite  view,  that  the 
August  election  was  a  general  election  because  it  provided  for  the  elec- 
tion of  the  State  officers,  and  because  of  its  being  generally  held  through- 
out the  State. 

It  is  undeniable  that  these  two  features  of  the  August  election  are 
indispensable  characteristics  of  a  ^'general  election." 

But  they  alone  and  of  themselves  do  not  constitute  an  election  of  this 
character. 

A  '^general  ejection"  is  one  opposed  in  its  nature  to  a  special  elec- 
tion. 

Now,  the  election  of  August,  while  it  was  general  in  the  two  respects 
above  adverted  to,  was  apecial  in  its  object,  which  was  simply  to  put  the 
new  machinery  into  motion;  special  in  time,  and  special  in  its  contem- 
plation of  a  contingency  that  may  defeat  its  validity. 

To  be  general  an  election  must  be  one  of  a  class j  series j  or  order,  regu- 
larly recurring  in  the  current  life  of  the  State.  Such  a  term  cannot  be 
applied  to  one  election,  which  is  isolated  and  disconnect^  with  any 
other,  never  recurring,  abnormal,  and  exceptional  in  its  character  and 
defeasible  in  validity. 

Even,  therefore,  if  it  were  established  that  the  convention  was  consti- 
tutionally competent  to  order  through  its  schedule  a  general  election  of 
State  officers — and  this  draws  the  congressional  election  to  that  day — 
we  think  that  the  convention  has  not  exercised  that  power,  nor  attempted 
to  do  so. 
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The  committee  recommeDd  the  adoption  of  the  accompanying  resola 
tions. 

H.  B.  SMITH. 
C.  R.  THOMAS. 
EDWARD  CROSSLAND. 
R,  M.  SPEER. 
L.  Q.  C.  LAMAR. 

I  concur  in  the  report  and  resolutions  submitted  by  the  majority  of 
the  committee,  based  on  the  facts  before  it;  but  am  of  the  opinion  that 
the  cases  have  not  been  fully  developed,  and  that  the  committee  should 
have  inquired  into  the  facts  attending  the  October  election,  which,  from 
the  paucity  of  votes  polled,  the  irregularities  surrounding  it,  and  the 
doubt  and  uncertainty  prevailing  in  the  minds  of  the  people  in  regard 
to  its  legality,  show,  in  my  judgment,  that  it  was  not  Buch  an  election 
as  indicates  on  the  part  of  the  people  a  fair  and  legal  choioe  of  Repre- 
sentatives, and  that  the  cases  should  be  recommitted,  with  power  to  send 
for  persons  and  papers. 

LEMUEL  TODD. 

January  14, 1874. 

We  concur  in  the  report  of  a  majority  of  the  committee  in  holding 
that  the  election  for  members  of  Congress  in  August  was  not  a  valid 
election,  but  dissent  from  the  views  and  conclusions  of  a  majority  of  the 
committee  as  to  the  October  election.  We  are  satisfied  that  neither 
election  was  valid. 

HORACE  H.  HARRISON. 

IRA  B.  HYDE. 

The  committee  recommend  the  adoption  of  the  following  resolutions: 

1st.  Resolved^  That  Mr.  Davis,  claiming  to  have  been  elected  a  Rep- 
resentative in  the  Forty-third  Congress  from  the  first  Congressional  dis- 
^ct  of  West  Virginia,  was  not  duly  elected,  and  is  not  entitled  to  a  seat 
in  this  House. 

2d.  Resolvedy  That  Mr.  Hagans,  claiming  to  have  been  elected  a  Rep- 
resentative in  the  Forty-third  Congress  from  the  second  Congressional 
district  of  West  Virginia,  was  not  duly  elected,  and  is  not  entitled  to  a 
seat  in  this  House. 

3d*  Resolved^  That  Mr.  Wilson,  claiming  to  have  been  elected  a  Rep- 
resentative in  the  Forty-third  Congress  fi?oin  the  first  Congressional  dis- 
trict of  West  Virginia,  was  elected  upon  the  day  lawfully  prescribed  for 
the  election  of  Representatives  in  Congress,  in  the  State  of  West  Vir- 
ginia, and  is  hereby  admitted  to  a  seat  in  this  House. 

4th.  Resolved^  That  Mr.  Martin,  claiming  to  have  been  elected  a  Rep- 
resentative in  the  Forty-third  Congress  from  the  second  Congressional 
district  of  West  Virginia,  was  elected  upon  the  day  lawfully  prescribed 
for  the  election  of  Representatives  in  Congress  in  the  State  of  West 
Virginia,  and  is  hereby  admitted  to  a  seat  in  this  House. 


MINORITY  REPOKT. 


Mr.  Speer  submitted  the  following  views  of  a  minority  : 

There  is  no  dispute  about  any  material  ftK^ts  in  this  contest  The 
questions  involved  are  questions  of  law,  and  they  seem  to  arise,  in  their 
exact  present  form,  for  the  first  time  in  this  case. 
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In  1872,  in  the  first  and  in  the  second  district  of  West  Virginia,  can- 
didates for  Congress  were  voted  for  at  two  elections,  held  on  different 
days,  to  wit,  on  the  fourth  Thursday  of  August  and  on  the  fourth 
Thursday  of  October,  and  held  under  distinct  and  separate  authority ; 
the  August  election,  under  the  authority  as  claimed  of  the  constitutional 
convention,  and  the  October  election  under  the  authority  of  the  legis- 
lature. At  the  August  election,  John  J.  Davis  was  chosen  for  the  first 
district,  and  J.  M.  Hagaus  for  the  second.  At  the  October  election, 
Benjamin  Wilson  was  chosen  for  the  first  and  B.  F.  Martin  for  the  second 
district.  There  is  no  allegation  of  fraud,  intimidation,  or  irregularity 
in  the  manner  of  conducting  either  election.  There  were  more  votes 
cast  in  the  first  district  in  August  than  in  October,  while  in  the  second, 
there  were  more  cast  in  October  than  in  August. 

Concurring  in  the  Qonclusions  of  the  report  submitted  by  the  chair- 
man of  the  committee,  the  undersigned  submit  the  following  reasons  for 
the  conclusions  of  the  said  report,  that  the  election  on  the  fourth  Thurs- 
day of  October,  1872,  was  legal  and  valid. 

The  Federal  Constitution,  article  1,  section  4,  provides  that — 

The  times,  places,  and  manner  of  holding  elections  for  Senators  and  Representatives  shaU 
be  prescribed  oy  the  Ugislaturt  thereof;  but  the  Congress  may  at  any  time  by  law  make  or 
alter  such  regulations,  except  as  to  the  places  of  choosing  Senators. 

Having  thus  expressly  committed  to  the  legislature  of  each  State  the 
power  to  prescribe  the  time  of  holding  Congressional  elections,  subject 
only  in  its  exercise  to  the  higher  power  of  Congress,  the  Constitution, 
seemingly  in  anxious  care  that  the  obligation  and  duty  involved  in  the 
grant  of  power  should  be  faithfully  discharged,  requires,  in  article  6, 
5iat — 

The  Senators  and  Representatives  before  mentioned,  and  the  members  of  the  several  State 
legislatures  ••««»«        ^^^^^  ^^  bound  by  oath  or  affirmation  to 

support  this  Constitution.  / 

With  these  provisions  of  the  Federal  Constitution,  thus  plainly  de- 
tiaring  and  solemnly  enjoining  its  duty,  in  full  view,  the  legislature  of 
West  Virginia,  in  1869|  in  chapter  3,  sections  1  and  2  of  the  code,  en- 
acted as  follows : 

Ist  Section.  The  general  elections  for  State,  district,  county,  and  township  officers,  and 
members  of  the  leftislature,  shall  be  held  on  the  fourth  Thursday  of  October. 

2d  Section.  At  the  said  elections  in  every  year  there  shall  be  elected  delegates  to  the 
legislature  and  one  senator  for  every  senatorial  district ;  and  in  the  year  1870,  and  every 
second  year  thereafter,  a  governor,  secretary  of  State,  treasurer,  auditor,  and  attorney- 
general  of  the  State ;  a  prosecuting  attorney,  surveyor  of  lands,  recorder,  and  the  number 
of  assessors  prescribed,  by  law,  and  a  Representative  in  the  Congress  of  the  United  States 
for  the  term  beginning  on  the  fourth  day  of  March  next  after  the  election  for  every  Congroa- 
sional  district. 

The  proper  construction  of  these  sections  of  the  code  becomes  of  the 
gravest  importance  in  correctly  and  justly  determining  the  questions 
involved  in  this  contest.  West  Virginia  was  a  State  in  full  life,  with 
all  the  departments  of  her  local  government  in  active  and  harmonious 
operation.  It  was  the  duty — the  sworn  duty — of  her  legislature  to  pre- 
scribe the  time  of  electing  her  Eepresentatives  in  Congress.  Eecog- 
nizing  this  duty,  the  legislature,  as  we  believe,  did  definitely  present 
the  time,  and  if  it  did,  there  was  no  power  in  the  State,  or  out  of  it,  com- 
petent to  change  the  time,  except  Congress  and  the  legislature  itself. 
It  is  claimed  by  those  who  hold  the  August  election  to  be  valid,  that 
the  legislature  prescribed  only  the  ** occasion^  and  not  the  time.  But 
this  assumes  that  the  legislature  did  not  only  not  do  its  duty,  but  that 
it  did  not  intend  to  do  it.  For,  whence  does  it  derive  the  power  to  pre- 
scribe the  occasion  for  holding  Congressional  elections — to  prescribe  an 
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event,  tbe  happeoin^of  which  may  be  placed  utterly  beyond  its  control 
or  authority !  It  not  only  has  tbe  power,  but  it  is  under  the  most  posi- 
tive obligation,  to  prescribe  tbe  time.  But  naming  an  event  on  the  oc* 
eorrence  of  which  the  election  shall  be  held,  and  leaving  the  time  of  the 
event  to  be  fi^ed  or  changed  by  another  body,  which  has  no  power  to 
fix  the  time  of  the  election  itself,  it  seems  to  us  can,  in  no  just  sense,  be 
regarded  as  a  compliance  with  the  mandate  of  the  Federal  Constitution. 
And  hence,  no  intention  on  the  part  of  the  legislature  so  to  evade  its 
duty  is  to  be  inferred^  and  no  such  construction  should  be  placed  upon 
its  actj  unless  the  language  absolutely  demands  it.  If  the  legislature 
can  discharge  its  duty  by  naming  an  occasion,  which  occasion  may  be 
fixed  by  some  other  power  in  the  State,  then  that  other  power  may,  un- 
der the  same  reasoning,  entirely  abolish  the  occasion.  If  it  is  competent 
to  postpone  it  for  a  day,  it  is  equally  competent  to  postpone  it  for  a  year, 
or  for  all  time !  Under  this  view,  the  legislature  would  legally  prescribe 
the  occasion,  which  occasion  could  legally  never  happen. 

Premises  which  lead  to  such  a  conclusion  cannot  be  sound ;  and  any 
construction  of  the  statute  of  a  State  legislature  which  logically  leads 
to  such  a  result,  should  be  adopted  with  extreme  hesitation,  and  only 
from  absolute  necessity.  But  what  is  there  in  that  part  of  the  code  of 
West  Virginia,  above  quoted,  which  requires,  or  even  permits,  any  such 
construction  ?  The  first  section  prescribes  the  fourth  Thursday  of  Oc- 
tober as  the  time  when  the  general  elections  shall  be  held.  It  uses  the 
words  ^^  general  elections  "^  to  designate  the  usual,  ordinary,  periodical 
election  which  was  annually  to  occur.  But  the  special  purpose  of  this 
section  is  to  prescribe  the  timcj  and  not  to  enumerate  the  officers  to  be 
elected.  The  second  section  specifically  prescribes  ii?Aa^  officers  shall 
be  chosen.  Its  purpose  is  not,  in  any  manner,  to  affect  the  time  fixed 
in  the  first  section,  but  simply  to  declare  and  define  what  shall  be  done 
upon  the  day  prescribed.  But,  in  naming  the  officers  to  be  elected,  it 
necessarily  refers  tbeir  election  to  some  day,  and  that  day  can  only  be 
the  day  fixed  in  the  first  section.  When  are  the  officers  named  in  the 
second  section  to  be  elected  ?  ^^At  the  said  elections''  fixed  in  the  first 
section,  to  wit,  on  the  fourth  Thursday  ot  October.  What  do  the  words 
*'at  the  said  elections,"  in  the  second  section,  mean?  Do  they,  or  can 
they  be  made  to  mean,  by  any  fair  and  authorized  interpretation,  elec- 
tions held  at  a  time  not  prescribed  by  the  legislature!  At  a  time  pre- 
scribed by  some  other  body,  in  opi)osition  to  the  time  prescribed  by  the 
legislature  ?  If  they  do,  then  they  mean  at  elections  which  may  never 
legally  be  held  at  all;  for  the  question  here  is,  not  as  to  another  day 
prescribed  by  the  legislature,  but  as  to  another  day  prescribed  by  the 
constitutional  convention  of  West  Virginia,  which,  as  against  an  exist- 
ing day  fixed  by  the  legislature,  clearly  had  no  authority  at  all  to  name 
a  day  for  Congressional  elections. 

It  was  the  sworn  constitutional  duty  of  the  legislature  of  West  Vir- 
ginia to  prescribe  the  time^  and  it  discharged  this  duty  by  enacting  that 
the  election  should  be  held  on  the  fourth  Thursday  of  October.  It  de- 
rived its  power  to  do  this,  not  from  the  constitution  of  the  State,  but 
from  the  Constitution  of  the  United  States.  And  thus  deriving  the 
power  which  it  had  properly  exercised,  it  was  beyond  the  reach  of  the 
State  convention,  a  body  not  even  sworn  to  support  the  Federal  Consti- 
tution, to  limit,  modify,  or  control  in  any  way  the  exercise  of  this  power, 
even  if  it  bad  attempted  it,  which,  as  we  shall  see,  it  did  not. 

If  the  second  section  of  the  code  had  read  <'  at  the  said  elections  in 
every  year,''  namely^  on  the  fourth  Thursday  of  October,  "  there  shall  be 
elected,"  &c.,  there  could  not  be  a  doubt  tbat  tbe  construction  we  give 
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the  statute  is  correct.  And  we  sabmit  that  the  iDsertioD  of  the  said 
words  is  implied  by  the  spirit  and  meaniDg  of  the  text.  The  eighth  seo- 
tion  of  the  schedule  accompanyiDg  the  coustitution  of  Calit'ornia  con^ 
tained  these  words :  ^^  At  the  general  election  aforesaid,  nameljfj  the  13th 
day  of  November  next^  there  shall  be  elected  a  governor,''  &c.  And  many 
other  instances  of  the  same  phraseology  might  be  given  in  the  statutes 
of  the  several  States.  What  is  the  oflQoe  of  the  words  "  namely,"  &c.  t 
They  do  not  alter  the  effect  or  enlarge  the  scope  and  meaning  of  the 
preceding  language.  Tbey  simply  and  only  express  what  it  implies. 
The  legal  interpretation  is  and  must  be  the  same  in  either  case. 
The  code  of  West  Virginia  may  then  be  fairly  read  thus : 

8l£C.  ].  The  general  elections  shall  be  held  on  the  fourth  Thursday  of  October. 

Sec.  2.  At  the  said  general  elections,  namely,  on  the  fourth  Thursday  of  October,  there 
shall  be  elected,  every  second  year,  a  Representative  in  the  Congress  of  the  United  Stattes, 
for  the  term  beginning  on  the  4th  day  of  March  next  after  the  election,  for  every  Congres- 
sional district. 

And  this  construction  of  the  code  is  fortified  by  the  language  of  the 
**Act  to  regulate  elections  by  the  people,"  passed  November  13, 1863, 
which,  in  section  1,  reads  as  follows: 

And  on  the  fourth  Thursday  of  October,  1864,  and  the  same  day  in  every  second  yeat 
thereafter,  a  governor,  secretary  of  the  State,  treasurer,  auditor,  and  attorney-general  for  the 
State ;  a  Representative  in  the  Congress  of  the  United  States  for  each  Congressional  district, 
for  the  term  commencing  on  the  ith  day  of  March  next  after  the  election ;  and  a  prosecuting^ 
attorney,  surveyor  of  lands,  recorder,  county  treasurer,  and  the  number  of  assessors  pre- 
scribed by  law  for  every  county. 

Here  was  a  specific  day  prescribed  by  law  for  the  Congressional  election, 
and  the  code  was  not  in  its  purpose  or  spirit  neic  legislation,  but  simply 
a  codification  of  ei^isting  laws. 

And  it  win  be  clearly  seen  that  all  that  relates  to  the  election  of  State 
officers  in  the  second  section  of  the  code  can  be  omitted  without  affect- 
ing the  provision  for  the  election  of  members  of  Congress.  Thus  it  is 
seen  that  the  legislature,  complying  with  the  constitutional  requirement, 
prescribed  the  time  for  holding  the  Congressional  election;  for  any  pro- 
vision by  it  which  omitted  this  essential  requisite  would  not  have  been 
a  performance,  but  a  plain  evasion  of  its  bounden  duty.  If  it  still  be 
said  that  the  time  was  prescribed  by  reference  to  an  occasion,  the 
answer  is,  first,  that  the  happening  of  the  occasion  was  prescribed  by  the 
legislature ;  and,  secondly,  that  no  power  but  the  legislature  itself  could 
separate  the  occasion  from  the  time.  The  legislature  alone,  under  the 
Constitution  of  the  United  States,  was  competent  to  prescribe  the  time^ 
and,  therefore,  it  alone  was  competent  to  prescribe  the  occasion.  If  it 
could  delegate  to  another  body  the  power  to  fix  the  occasion,  it  could 
delegate  the  power  to  fix  the  time.  But  the  provision  of  the  Federal 
Constitution  is,  not  that  the  legislature  may  authorize  the  time  to  be  pre- 
scribed, but  that  the  time  shaU  be  prescribed  by  it  Chief  Justice  Gib^ 
son,  of  Pennsylvania,  in  5  Watts  &  Sergeant,  283,  says  that  ''  under  a 
well-balanced  constitution  the  legislature  can  no  more  delegate  itn 
proper  function  than  can  the  judiciary.''  (See  Brightly's  Leading  Cases 
on  Elections,  page  24,  for  other  authorities.)  And  if  the  power  to  pre- 
scribe the  time  of  Congressional  elections,  thus  given  to  the  legislature^ 
cannot  be  delegated  by  it,  surely,  in  the  absence  of  even  an  attempt  t& 
delegate  it,  either  express  or  implied,  a  constitutional  convention  oatinat 
exercise  it. 

The  legislature  of  West  Virginia  either  did  or  did  not  prescribe  th§ 
time  of  holding  Congressronal  elections,  tf  it  did,  the  day  was  the 
fourth  Thursday  of  October.  If  it  did  not,  but  ptiescribed  only  thi 
occasion,  then  it  fixed  the  happening  of  the  occasion  on  the  fourth 
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Thnrwlay  of  October,  and  no  power  that  could  not  change  the  time- 
eonld  change  the  occasion  ;  otherwise,  what  could  not  be  done  directly 
would  be  done  indirectly. 

If,  then,  the  legislature  of  West  Virginia  did  prescribe  the  fourth 
Thursday  of  October  as  the  time  of  electing  her  Bepfesentatives  in  Con^ 
gress,  two  inquiries  remain :  First,  has  that  time  been  changed  Y  And, 
secondly,  if  it  has,  has  the  change  been  made  by  competent  authority  Y 

It  is  not  claimed  by  any  one  that  the  legislature  has  changed  it,  or 
attempted  to  do  so ;  nor  that  Congress,  as  to  the  election  of  1872,  had 
made  any  regulation  whatever.  If,  then,  any  change  has  been  made,  it 
must  result,  directly  or  indirectly,  from  the  action  of  the  constitutional 
cofiTention  of  West  Virginia. 

Assuming^  at  this  point,  that  this  body  had  the  power  to  change  the 
time  prescribed  by  the  legislature  for  the  Congressional  election,  has  it 
exercised  Ut  Certainly  not  in  express  terms,  for  it  is  utterly  and  sig- 
nificantly silent  upon  the  subject. 

Section  3  of  the  schedule  provides  that-^ 

The  ofiBcers  aathorized  by  existing  laws  to  conduct  (ifeneral  elections  shall  canse  electfons- 
to  be  held  at  the  several  places  of  Toting  established  by  law  in  each  county  on  the  fourth 
Thuraday  of  August.  1872,  at  which  election  the  Totes  of  all  persons  qualified  to  vote  under 
the  existing  constitution,  and  offering  to  vote,  shall  be  taken  on  the  question  of  ratifying 
or  rejecting  this  constitution  and  schedule. 

This  was  the  authority,  and  the  only  authority,  for  holding  the  August 
election. 

Section  G  of  the  schedule  provides,  in  event  of  ratification^  that "  thi» 
constitution  and  schedule  shall  be  operative  and  in  full  force  from  and 
including  the  fourth  Thursday  of  August,  1872,'' and  it  was  ratified. 

Having  thus  named  a  day  for  the  submission  of  the  constitution  to  a 
vote  of  the  people,  and  having  also  fixed  the  time  from  which  it  should 
be  operative,  if  ratified,  the  schedule,  section  7,  declares  : 

On  the  same  day,  and  under  the  superintendency  of  the  officers  who  shall  conduct  the 
election  for  determining  the  ratification  or  rejection  of  the  constitution  and  schedule,  elec- 
tions shall  be  held  at  the  several  places  of  votine  in  each  county  for  senators  and  members 
of  thehooseof  delegates,  and  all  officers,  executive,  judicial,  county,  or  district,  rtqmtedbif 
(Ae  amftkutiim  to  be  eUeltd  by  the  people. 

Here  is  a  plain,  clear  designation  by  name  or  class,  of  all  the  officers 
to  be  voted  for  at  the  August  election.  Members  of  Congress  are  not 
named,  and  as  they  are  not  State  officers,  and  are  not  ^*  required  by  this 
constitution  to  be  elected,''  they  are  excluded  from  the  provisions  of  the 
section  upon  the  familiar  maxim,  ^^expressio  uninsj  exclusio  alterins.^ 
The  convention,  apparently  conscious  of  its  want  of  power,  was  careful 
in  the  nse  of  its  language. 

Under  what  authority,  then,  could  an  election  for  Representatives  in 
Congress  be  held  on  the  fourth  Thursday  of  August,  1872  !  The  code 
prescribed  the  fourth  Thursday  of  October,  and  the  constitution  and 
schedule  were  intentionally  silent  upon  the  subject.  No  change  in  the 
time  O^f  holding  the  Congressional  election  in  West  Virginia  has  been 
dire€tl9  made  or  attempted  by  any  power,  competent  or  iocompeftenty 
authorized  or  unauthorized.  If  made  at  all,  it  has  been  made  indirectly 
by  a  body  that  had  no  power  to  make  it  directly,  or,  if  it  had,  clearly  did 
not  attempt  to  exercise  it.  If  the  code,  as  claimed  by  those  who  hold 
the  August  eleetion  valid,  prescribed  only  the  occasion,  and  that  tha 
general  election,  yet  the  new  ceastitution  did  not  provide  that  the  gen- 
eral elections  stnnild  be  held  in  August,  but  ^^on  the  second  Tuesday  of 
Oete^er,  until  otherwise  provided  by  law.^  The  election  held  in  August^ 
1S72,  was  fbr  the  special  purpose  of  voting  for  or  against  the  coBStitu>- 
tioo  ',  specmlly  fbr  this  purpose,  because  a  candidate  for  any  of  th<6  offices 
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voted  for  might  have  received  every  vote  cast,  and  yet  he  woald  not 
have  been  elected,  or,  what  is  practically  the  same,  woald  not  have  been 
entitled  to  hold  the  office  if  the  constitution  had  been  defeated,  for  there 
woald  have  been  no  office  to  hold.  It  is  not  easv  to  understand  how  the 
'^  general  elections  "  provided  for  by  the  code  can  be  construed  to  mean 
a  single  election,  held  for  an  extraordinary  purpose,  on  a  day  not  pre- 
scribed by  the  legislature,  and  never  to  be  held  again  on  that  day  or  for 
that  purpose,  and  which,  in  a  certain  contingency,  is  not  to  elect  any- 
body !  The  code  provides  that  ^^  at  the  said  elections  ^  certain  officers 
shall  be  elected ;  and  yet  it  is  urged  that  the  schedule  supplants  these 
^^  said  elections  ^  with  an  election  at  which  nobody  can,  in  one  event,  be 
elected !  It  seems  to  us  too  clear  for  argument  that  no  legal  election  for 
Congressmen  could  be  held  in  August,  either  under  the  cod^  or  the  consti- 
tution. There  was  no  provision  in  the  schedule  for  such  an  election, 
and  there  was  clearly  none  in  the  constitution,  for  upon  its  ratification 
it  became  operative  for  every  hour  of. the  day  on  which  the  August  election 
is  heldj  and,  by  the  express  language  of  section  7,  article  4,  transferred 
the  ^^  general  elections  "  to  the  second  Tuesday  of  October.  Hence,  from 
the  earliest  hour  of  that  day  it  was  the  organic  law  of  the  State  that  the 
^*  general  elections  "  must  be  held  in  October,  until  otherwise  provided ; 
and  yet  it  is  claimed  that  the  general  elections  prescribed  in  the  code 
were  held  in  August,  by  virtue  and  force  of  this  same  constitution. 

Neither  Congress  nor  the  legislature  having  changed  the  time  of  hold- 
ing the  Congressional  election,  and  the  convention  not  having  done  so 
directly,  if  changed  at  all,  how  was  it  done  ? 

It  is  argued  that  the  constitution  changed  the  day  of  holding  the 
general  elections  from  the  fourth  Tuesday  to  the  second  Tuesday  of 
October,  thus  repealing  the  provision  of  the  code  providing  for  Congres- 
sional elections  on  that  day ;  and  that,  tlierefore^  the  election  of  Wilson 
and  Martin  on  the  fourth  Thursday  of  October,  1872,  was  without  au- 
thority of  law  ;  and  that,  in  fact,  there  was  no  legal  election  of  members 
of  Congress  in  1872  in  West  Virginia.  There  had  been  a  legal  election 
in  1870,  under  the  same  code,  and  as  the  constitution  says  nothing 
about  the  election  of  members  of  Congress,  let  us  examine  the  ground, 
as  we  understand  it,  upon  which  the  invalidity  of  the  October  election 
is  based.  The  argument  seems  to  be  that  the  general  election  and  the 
election  of  Congressmen  being  provided  for  by  the  same  act,  the  change 
in  the  day  of  holding  the  general  election,  if  made  by  competent  au- 
thority, ex  necessitate  rei,  carries  with  it  the  election  of  Congressmen ; 
that  the  statute  cannot  stand  as  to  part  and  fall  as  to  part.  There 
might  be  force  in  this  position,  if  the  repealing  power  had  jurisdiction 
over  the  whole  subject-matter  of  the  statute ;  but  if  it  has  not,  no  infer- 
ence or  presumption  can  arise  that  it  has  done  by  implication  what  it 
has  not  done  directly.  The  thirty -sixth  section  of  article  8  of  the  con- 
stitution of  West  Virginia  provides  that — 

Such  parts  of  the  common  law,  and  of  the  law$  of  this  State,  as  are  in  force  when  this  con- 
stitution goes  into  operation,  and  are  not  repugnant  thereto^  shall  be  and  continue  the  law  of 
the  State  until  altered  or  repealed  bj  the  legislature. 

It  was,  beyond  all  question,  the  law  of  the  State  that  members  of 
Congress  should  bo  elected  at  ^^the  said  elections^  prescribed  in  the  first 
section  of  the  code ;  and  that  the  day  for  holding  them  was  the  fourth 
Thursday  of  October.  It  is  equally  clear  that  the  convention,  whether 
competent  or  not,  did  change  the  time  for  holding  the  general  elections; 
but  in  doing  so  it  specifically  named  what  officers  and  classes  of  officers 
should  be  elected  thereat,  thus  clearly  manifesting  its  intention  not  to 
carry  to  the  neic  day  all  che  provisions  of  the  oodCj  but  only  such  of 
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them  as  it  designated.  If  it  iDtended  to  embrace  all,  why  not  name  all  t 
If  it  be  p08i)ible  that  it  inteuded  to  include  members  of  Congress,  why 
not  only  fail  to  name  them,  bat  actually  exclude  them,  by  limiting  the 
class  to  those  ^^  required  by  this  constitution  to  be  elected  f^^ 

There  was  nothing  ^^ repugnant^  to  the  new  constitution  in  the  law 
prescribing  the  time  for  the  election  of  Congressmen.  It  was  necessary 
and  vital  to  secure  the  rights  and  maintain  the  dignity  of  the  State,  and 
being  nnsupplied,  it  remained,  by  the  express  letter  of  the  constitution, 
^*'  the  law  of  the  State,  until  altered  or  repealed  by  the  legislature." 

The  repeal  of  statutes  by  implication  is  not  favored.  Mr.  Justice 
8tor>',  in  Wood  vs.  The  United  States  (16  Peters,  363),  uses  this  lan- 
guage, in  delivering  the  opinion  of  the  court: 

The  question  then  arises  whether  the  sixty-sixth  of  the  act  of  1799,  ch.  128,  has  heen 
repealed,  or  whether  it  remains  in  full  force.  That  it  has  not  been  expressly  or  by  direct 
terms  repealed,  is  admitted ;  and  the  question  resolves  itself  into  the  more  narrow  inquiry, 
whether  it  has  been  repealed  by  necessary  implication.  We  say  by  necessary  implication ; 
for  it  is  not  sufficient  to  establish  that  subsequent  laws  cover  some  or  even  all  of  the  cases 
provided  for  by  it ;  for  they  may  be  merely  affirmative,  or  cumulative,  or  auxiliary.  But 
there  must  be  a  positive  repugnance  between  the  provisions  of  the  new  laws  and  those  of  the 
old ;  and  even  then  the  old  law  is  repealed  by  implication  only  pro  tanto^  to  the  extent  of  the  r«- 
pmgnancy, — (See  also  Dwarris  on  Statutes  and  Constitutions,  pp.  1*^0-154,  and  10  Barr,  448.) 

In  9  Barb.,  308,  it  is  held  that  ^^  where  a  late  statute  is  absolutely  re- 
pugnant to  a  former  one  only  in  part,  it  repeals  the  former  only  so  far 
as  the  repugnancy  extends,  and  leaves  all  the  remainder  in  forceJ^ 

In  1  Black,  U.  S.  R,  470,  it  is  said:  ^^  A  repeal  by  implication  is  not  fa- 
vored ;  the  leaning  of  the  courts  is  against  the  doctrine,  if  it  be  possible 
to  reconcile  the  two  acts  of  the  legislature  together." 

In  the  case  under  discussion  tliere  is  no  repugnancy,  and,  therefore, 
DO  necessity  for  invoking  the  unfavored  doctrine  of  a  repeal  by  implica- 
tion. The  convention  did  not  touch  the  subject  of  Congressional  elec- 
tions, but  left  it  just  where  the  legislature  had  placed  it.  The  constitu- 
tion repealed  so  tnuch  of  the  code  as  provided  for  the  general  election 
of  State  officers  on  the  fourth  Thursday  of  October,  and  this  was  within 
the  sphere  of  its  powers;  but  there  was  nothing  in  this  action  to  justify 
the  inference,  or  to  permit  it,  that  the  convention  intended  to  do  some- 
thing which  it  did  not  express,  and  which  it  could  not  have  legally 
done  if  it  bad  expressed  it. 

But  if  it  is  possible  to  claim  that  the  convention  did  change  the  day 
for  holding  Congressional  elections  in  West  Virginia  from  the  fourth 
Thursday  of  October  to  the  fourth  Thursday  of  August,  in  1872,  then  it 
is  respectfully  submitted  that  its  act  was  unauthorized  and  void.  Where 
the  legislature  has  prescribed  no  time,  a  dififerent  question  may  arise. 
But  in  this  case  the  legislature  had  prescribed  a  time ;  had  obeyed  the 
requirement  of  the  Federal  Constitution;  had  discharged  its  sworn 
duty,  and  had  exercised  its  undoubted  power.  What  shadow  of  author- 
ity, therefore,  was  there  in  the  convention  to  interfere  ?  The  State  con- 
stitution had  not  given  to  the  legislature  the  power  to  say  when  Con- 
gressmen shall  be  elected  (for  it  did  not  have  it  to  give),  and  neither 
State  constitution  nor  State  convention  could  take  it  away.  The  legis- 
lature derived  it  from  the  supreme  late  of  the  land^  the  Constitution  of 
United  States,  and  in  its  exercise  it  knew  but  one  master. 

In  the  Massachusetts  convention  of  1820,  a  resolution  wa^  submitted 
declaring  that  the  State  constitution  ought  to  be  so  amended  as  to  pro- 
vide for  the  election  of  members  of  Congress  in  such  districts  ^*  as  the 
legislature  shall  direct^^  thus  limiting  its  discretion  to  prescribe  ^^  the 
times,  places,  and  manner'^  of  their  election.    In  the  discussion  that  fol- 
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lowed,  Justice  Story  opposed  the  resolatioD,  declaring  that  it  "assumes 
a  coDtrol  over  the  legislature  which  the  CoDstitutiou  of  the  Uuited 
States  does  not  justify.  It  is  bound  to  exercise  its  authority  accordiog 
to  its  own  views  of  public  policy  and  principle;  and  yet  this  proimsition 
compels  it  to  surrender  all  discretion.  In  my  humble  judgment,  and  I 
speak  with  great  deference  for  the  convention,  it  is  a  direct  and  palpable 
infringement  of  the  constitutional  provisions  to  which  I  have  referred.^ 

Mr.  Webster  followed,  limiting  himself,  however,  to  the  expediency  of 
the  proposition.  He  declared  that  "whatsoever  was  enjoined  on  the 
legislature  by  the  Constitution  of  the  Uuited  States,  tlve  legislature  was 
bound  to  perform ;  and  he  thought  it  would  not  be  well  by  a  provision  of 
tAi«  constitution  to  regulate  the  mode  in  which  the  legislature  should  ex- 
ercise a  power  conferred  on  it  by  another  constitution."  And  the  prop- 
osition failed. 

In  the  case  of  Baldwin  vs.  Trowbridge,  in  the  Thirty-ninth  Congress, 
this  House  held  that  "  where  there  is  a  conflict  of  authority  between 
the  constitution  and  the  legislature  of  a  State  in  regnrd  to  fixing  the 
place  of  elections,  the  power  of  the  legislature  is  paramount." 

This  case  goes  further  than  is  required  in  the  cases  now  pending. 

An  apparently  contrary  doctrine  was  sustained  in  the  case  of  Shiel  vs. 
Thayer,  from  Oregon,  in  the  Thirty-seventh  Congress.  The  committee 
there  say  they  "  have  no  doubt  that  the  constitution  of  the  State  has 
fixed,  beyond  the  control  of  the  legislature,  the  time  for  holding  an 
election  for  Itepresentative  in  Congress." 

But  this  part  of  the  report  was  a  mere  dictum,  for  there  was  notbitig 
in  the  case  to  require  the  committee  to  determine  any  such  question. 
Shiel  had  been  elected  on  the  day  fixed  by  the  constitntion,  while  Thayer 
claimed  to  have  been  elected  on  the  day  of  the  Presidential  election^-a 
day  not  prescribed  by  any  authority  for  the  election  of  a  member  of  Con- 
gress. No  question  as  to  the  power  of  the  legislature  to  fix  the  time 
arose  in  the  case ;  and  what  was  said  upon  this  point  was  wholly  unne- 
cessary, in  view  of  the  undisputed  facts. 

Upon  the  merits  of  this  contest  a  few  words  may  not  be  out  of  place. 
In  the  first  district  a  much  larger  vote  was  polled  in  August  than  in 
October;  but  the  exciting  struggle  over  the  new  constitution  may 
largely  account  for  this.  In  the  second  district  conventions  of  both 
parties  were  held  before  the  August  election,  and,  believing  that  the 
legal  day  for  the  election  of  members  of  Congress  was  the  fourth  Tues- 
day of  October,  they  adjourned  without  making  nominations.  Mr.  Ha- 
gans,  the  claimant  for  a  seat  from  that  district  under  the  August  elec- 
tion, was  a  member  of  one  of  those  conventions.  The  vote  received  by 
him  was  much  smaller  than  that  cast  for  Mr.  Martin  in  October.  But 
both  elections  having  been  ftiirly  conducted,  the  number  of  votes  cast  at 
the  one  or  the  other  cannot  be  a  oontroUing  oonsideration  in  the  proper 
determination  of  the  rights  of  the  respective  claimants. 

Upon  the  whole  case,  we  conclude  that  the  election  held  in  the  first 
and  in  the  second  Congressional  district  of  West  Virginia  on  the  fonrtk 
Thursday  of  October,  1872,  was  legal  and  valid,  and  that  at  such  elec- 
tion Benjamin  Wilson  was  duly  elected  for  the  first  district,  and  B.  F* 
Martin  was  duly  elected  for  the  second  district,  as  Bepresent^atives  to  the 
Forty-third  Congress  from  the  State  of  West  Virginia.  We  therefore 
concur  in  the  resolutions  submitted  by  the  ohairman  in  his  report. 

E.  M.  SPEER. 
L.  Q.  C.  LAMAB. 
EDWARD  CROSSLAiro. 
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Mr.  G.  W.  Hazletou  submitted  the  following  views  of  a  miaority  : 

The  andereigned  members  of  the  Committee  ou  Eleotions,  while  con- 
cmriDgiQ  the  condasion  of  certain  members  of  the  committee  as  to  the 
invalidity  of  the  so-called  October  election,  find  ourselves  unable  to  con- 
car  in  the  opinion  )hat  the  so-called  August  election  was  also  invalid, 
and  beg  leave  to  submit  to  the  House  such  views  as  seem  to  us  to  have 
a  bearing  on  the  subject. 

There  are  two  cases  we  may  premise,  which  were  discussed  together, 
and  treated  by  the  distinguished  counsel  who  appeared  before  the  com- 
mittee as  standing  upon  the  same  grounds,  and  we  assume  that  the  views 
and  eonsideratious  which  control  the  action  of  the  House  in  one  case  will 
also  be  applied  to  the  other. 

The  case  seems  to  us  to  turn  largely,  if  not  entirely,  on  the  construction 
of  a  statute  which  we  quote — the  statute  of  West  Virginia,  passed  in 
1869,  for  the  purpose  of  providing  the  necessary  legislation  touching  the 
holding  of  elections  in  that  State. 

The  first  two  sections  of  that  statute  are  as  follows  : 

1st  Section.  The  g^eneral  elections  for  State,  district,  county,  and  township  officers,  and 
membeiB  of  the  legislature,  shall  be  held  on  the  fourth  Thursday  of  October. 

?d  SECTION.  At  the  said  elections  in  every  year  there  shall  be  elected  delegates  to  the  leg- 
islature, and  one  senator  for  every  senatorial  district.  And  in  the  year  1870,  and  every  sec- 
ond year  thereafter,  a  governor,  secretary  of  the  State,  treasurer,  auditor,  and  attorney-gen- 
eral of  the  State ;  a  prosecuting  attorney,  surveyor  of  lands,  recorder,  and  the  number  of 
assessors  prescribed  by  law,  and  a  Representative  in  the  Congress  of  the  United  States,  for 
the  term  beginning  on  the  fourth  day  of  March  next  after  the  election,  for  every  Congres- 
sional district. 

The  first  section  is  but  a  substantial  re-enactment  of  a  section  of  the 
original  constitution  of  the  State,  but  this  fact  is  not  material  to  the  dis- 
cussion. 

A  constitutional  convention,  duly  called,  and  sitting  at  the  capital  of 
the  State,  in  the  winter  of  1872,  prepared  a  new  constitution,  and  sub- 
mitted the  same,  with  a  schedule,  to  the  people  of  the  State  on  the  fourth 
Thursday  of  August,  for  adoption  or  rejection,  and  also  provided  for  an 
election  of  the  officers  contemplated  by  the  new  constitution  on  the  same 
day. 

The  provision  of  the  schedule  is  as  follows : 

On  the  same  day,  and  under  the  superintendence  of  the  officers  who  shall  conduct  the  elec- 
tion for  determining  the  ratification  or  rejection  of  the  constitution  and  schedule,  elections 
shall  be  held  at  the  several  places  of  voting  in  each  county,  for  senators  and  members  of  the 
house  of  delegates,  and  all  officers,  executive,  judicial,  county,  or  district,  required  by  this 
constitution  to  be  elected  by  the  people. 

Under  this  authority  the  constitution  was  adopted  :  a  governor,  mem* 
hers  of  the  legislature,  judges  of  the  courts,  and  all  tne  officers  dowu  to 
constables  were  elected^  qualified,  and  entered  upon  their  several  offices. 

At  this  election  Davis,  in  the  first  district,  Hagan,  in  the  second,  and 
Hereford,  in  the  third,  were  elected  to  the  Forty-third  Congress. 

Another  election  was  held  on  the  fourth  Thursday  of  October,  the  day 
designated  in  the  old  constitution  for  the  general  election,  at  which  Wil- 
son was  elected  in  the  first  district,  Martin,  in  the  second,  and  Hereford, 
elected  or  re-elected  in  the  third. 

The  question  is,  which  of  these,  if  either,  was  the  valid  and  legal  elec- 
tion ;  was  it  the  election  held  in  October? 

By  turning  back  to  the  sections  of  the  code  of  1869,  before  quoted,  it 
will  be  seen  that  the  general  elections  for  State,  district,  county,  and 
township  officers  and  members  of  the  legislature,  was  to  be  held  ou  the 
fourth  Thursday  of  October. 
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The  second  section  says: 

At  the  said  election,  *  *  *  in  the  year  1870,  and  every 
second  year  thereafter,  a  governor,  secretary  of  state,  &c.,  '^  and  a  Rep- 
resentative in  the  Congress  of  the  United  States"  shall  be  elected. 

At  the  said  election ;  at  what  said  election  ?  Clearly  that  election 
mentioned  in  the  first  section,  to  wit,  the  general  election  for  State, 
district,  county,  and  township  officers. 

The  word  which  is  employed  to  introduce  the  said  second  section,  as 
well  as  the  general  meaning  and  obvious  intent  of  the  section  render 
this  very  manifest. 

At  the  said  election  for  State  and  local  officers,  Bepresentatives  shall 
be  elected.''  ^'At,"  in  its  ordinary  and  usual  application,  as  applied  to 
time,  means  contemporary  with,  in  conjunction  with. 

Now,  how  can  it  be  claimed  that  Bepresentatives  in  Congress  can  be 
elected  at  the  general  election  for  State  and  local  officers  on  the  fourth 
Thursday  of  October,  when  there  is  no  general  election  for  State  and 
local  officers  on  that  day  Y  Observe  the  language :  The  section  does  not 
read  *^on  said  fourth  Thursday  of  October '^  Bepresentatives  in  the  Con- 
gress of  the  United  States  shall  be  elected,  but  at  the  general  election  for 
certain  officers  therein  named,  on  the  fourth  Thursday  of  October,  Bep- 
resentatives shall  be  elected.  The  whole  significance  of  the  section  is 
destroyed  by  the  construction  sought  to  be  put  upon  it,  for  the  purpose 
of  sustaining  the  October  election. 

Take  an  illustration : 

Suppose  the  first  section  of  an  act  of  the  legislature  of  West  Virginia 
to  provide  as  follows : 

Sec.  1.  The  annual  meeting  of  the  legislature  for  the  State  of  West 
Virginia  shall  be  on  the  fourth  Thursday  of  October. 

Seo.  2.  At  the  said  meeting  the  governor  shall  deliver  his  annual 
message,  &c. 

Suppose,  now,  a  subsequent  legislature  strikes  out  '<  the  fourth  Thurs- 
day of  October,"  in  the  first  section,  and  inserts  in  lieu  thereof  ^^  the 
fourth  Thursday  of  November." 

The  governor,  under  the  logic  of  the  "October  election,"  would  deliver 
his  annual  message  ^^  at  the  said  meeting,  a  month  before  the  meeting 
should  take  place." 

Again,  we  fail  to  understand  what  authority  there  was  for  holding  an 
election  for  Bepresentatives  in  Congress  only,  on  the  fourth  Thursday  of 
October.  The  law  of  the  State,  the  code  of  1869,  regulating  the  manner 
of  holding  the  elections,  prescribing  the  officers  who  should  conduct  the 
same,  directing  as  to  the  making  returns,  &c.,  had  reference  to  the 
State  election ;  the  election  of  the  officers  of  the  State  government,  as 
distinguished  from  the  Federal  Government.  The  election  of  Bepresenta- 
tives in  Congress  was  hinged  on  to  the  State  election.  It  was  a  mere 
incident  of  the  State  election.  They  were  to  be  elected  at  the  general 
elertion  for  State  and  local  officers. 

Where  is  the  authority  for  setting  in  motion  the  machinery  provided 
for  the  State  government  to  elect  Bepresentatives  in  Congress  alone  I 
Who  is  to  give  the  requisite  notice ;  who  to  act  as  inspectors ;  who  to 
furnish  places  for  conducting  the  election ;  who  to  make  the  returns 
and  declare  the  result  ?  The  code  of  West  Virginia  does  not  require 
one  of  the  officers  named  in  the  election  act  to  take  a  step  or  lift  a  fin- 
ger at  any  election  of  Bepresentatives  in  Congress,  apart  and  distinct 
from  the  State  election.  Their  duty  relates  exclusively  to  the  State 
election,  and  the  election  of  Bepresentatives  in  connection  with  such  elec- 
tion. 
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This  beiog  so,  the  State  had  clearly  failed  to  prescribe  any  '^  manner" 
of  electing  Representatives  in  October,  as  required  by  the  Oonstitntion 
of  the  United  States,  and  so  no  election  of  sach  Kepresentatives  oonld 
take  place  at  that  time. 

These  considerations  seem  to  ns  condnsive  as  to  the  ntter  invalidity 
of  the  October  election,  withont  adverting  to  the  obvious  intent  of  the 
legislature  in  keeping  together  the  election  of  Representatives  in  Oon- 
greas  and  officers  of  the  State  government,  as  manifest  in  the  language 
of  the  second  section  of  the  code.  We  therefore  dismiss  the  October 
election  as  clearly  invalid. 

And  this  brings  us  to  the  other  question. 

We  ask  the  reader  to  turn  back  again  to  the  sections  of  the  code  of 
1869,  and  the  provision  of  the  schedule  above  transcribed. 

The  convention  of  1872  having  the  clear  and  undisputed  power  to 
change  the  time  of  holding  the  State  election  for  that  year  as  for  1874 
and  subsequent  years,  did,  as  we  have  seen,  change  the  election  for  all 
the  officers  required  by  the  new  constitution  to  be  elected  by  the  people 
for  1872,  from  the  fourth  Thursday  of  October  to  the  fourth  Thursday  of 
August,  subject,  of  course,  to  ratification  by  the  people. 

In  legal  effect,  the  convention  struck  out  of  said  section  one  of  the 
code  the  words  <Uhe  fourth  Thursday  of  Octoberi"  and  inserted  ^Hhe 
fourth  Thursday  of  August." 

The  first  section  being  thus  by  competent  authority  changed  as  stated, 
the  second  section,  it  will  be  seen,  follows  and  applies  without  the 
change  of  a  word  or  a  letter  to  the  first  section  so  amended. 

Thus  it  will  be  observed  that  there  is  nothing  in  the  language  of  the 
second  section  which  refers  it  necessarily  to  the  election  for  State  and 
other  officers,  to  be  held  on  the  fourth  Thursday  of  October. 

This  is  but  another  method  of  saying  that  the  legislature  of  1869, 
when  it  framed  the  election  law  and  provided  all  the  machinery  for  con- 
ducting an  election,  and  enacted  that  Representatives  in  Congress 
should  beelec^ted  at  said  elections^  intended  to  point  out  and  designate 
the  occasion  for  electing  such  Representatives ;  intended  that  the  one 
election  should  be  held  in  conjunction  with  the  other;  in  other  words, 
that  when  it  provided  the  means  or  agencies  for  holding  the  State  elec- 
tion, and  authorized  Representatives  to  be  elected  at  the  time  of  said  elec- 
tion, and  under  and  by  virtue  of  the  machinery /or  said  election,  it  did 
not  intend  that  Representatives  in  Congress  should  not  be  elected  at  said 
election  and  without  any  legal  ^<  manner  "  whatever  provided  therefor. 

Connecting  the  election  of  Representatives  with  an  occasion,  was, 
moreover,  entirely  in  harmony  with  the  practice  of  the  old  State  of  Vir- 
ginia, which  for  some  forty  years  it  seems  was  authorized  to  elect  Rep- 
resentatives in  Congress  under  a  statute  which  fixed  the  election  at  the 
holding  or  opening  of  certain  terms  of  court,  which  latter  were  con- 
stantly changing  with  successive  acts  of  the  legislature. 

it  being,  we  think,  clearly  the  purpose  of  the  legislature  that  Repre- 
sentatives in  Congress  should  be  elected  at  the  general  election,  it  fol- 
lows that  when  the  occasion  was  changed,  transplanted,  the  election 
of  Representatives  in  Congress  went  with  it. 

But,  in  reply,  we  are  told  just  here,  that  the  election  in  August  was 
not  the  general  election.  It  is  true  it  was  not  expressly  called  in  the 
schedule  a  general  election.  But  it  is  equally  tme  that  it  was  provided 
to  take  the  place  in  every  particular  of  the  election  mentioned  in  the 
code  as  ^^  the  general  election,"  and  it  is  also  true  that  it  could  not  have 
been  more  general  if  it  had  been  so  declared  by  the  said  schedule.  It 
matters  little  what  it  was  called.    What  was  it  in  fact  t 
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It  is  true  it  was  not  held  at  the  same  time  as  had  previously  been 
designated  for  the  general  election,  but  aniformity  of  time  is  not  of  the 
essence  of  a  general  election.  It  may  be  one  year  in  October  and  the 
next  in  November,  and  yet  be  the  general  election.  In  the  State  ot 
Iowa,  for  instance,  the  general  election  every  fourth  year  is  held  in  a  dif- 
ferent month  from  that  in  which  it  occurs  in  the  intermediate  years. 

The  legislature  in  a  State  where  there  is  no  constitutional  inhibition, 
may  change  the  time  of  the  election  every  year  or  every  other  year,  but 
it  is  no  less  the  general  election. 

It  is  true  it  was  not  ^^  to  count''  in  case  the  constitution  should  fail  to 
be  ratified.  It  is  equally  true  that  an  acknowledged  general  election 
does  not  count  in  case  of  a  tie.  If  a  mere  uncertainty  as  to  results 
varies  the  case  in  one  instance  it  does  in  another. 

It  is  not  true  that  it  was  an  election  simply  to  ratify  or  reject  the  con- 
stitution. It  was  equally  an  election — made  so  by  the  same  section  of 
the  schedule^-to  officer  the  State.  Every  officer  required  to  be  elected 
by  the  people,  from  governor  down  to  constable,  was  to  be  elected  on 
that  day.  The  people  were  required  to  do  exactly  that  thing  in  Au- 
gust, 1872,  which  in  October,  two  years  before,  was  known  to  every- 
body to  be  the  general  election,  and  which  all  concede  will  be  the  gen- 
eral election  when  it  occurs  in  October,  1874;  and  yet  for  some  reason  it 
is  insisted  that  it  was,  nevertheless,  not  a  general  election  then.  It  is 
unnecessary  to  enlarge  upon  what  is  a  general  election.  Definitions  are 
easy.  The  case  under  consideration  seems  to  us  to  comprehend  all  the 
elements  of  what  we  every  day  speak  of  and  recognize  as  a  general 
election.  It  was  the  only  general  election  held  in  1872.  It  was  intended 
to  and  did  provide  the  entire  official  stafif  6t  the  State  government, 
from  highest  to  lowest,  as  will  appear  from  the  ticket  used  by  the  voters 
on  that  occasion,  a  copy  of  which  is  transcribed  ;  and  if  not  a  general 
election  within  the  fair  and  ordinary  meaning  of  the  term ;  we  confess 
our  inability  to  discover  wherein. 


TICKET. 


For  governor : 

For  auditor : 

For  treasurer : 

For  attorney-gfeneral : 

For  judgre  of  court  of  appeals : 

For  superintendent  of  free  schools : 

For  Congress,  second  district : 

For  judge  of  second  judicial  circuit : 

For  State  senator,  tenth  district : 

For  house  of  delegates : 

For  sheriff : 

For  clerk  of  circuit  court : 


For  clerk  of  county  court : 

For  president  of  county  court : 

For  prosecuting  attorney : 

For  surveyor  of  lands : 

For  assessor,  eastern  district : 

For  assessor,  western  district : 

For  magistrates : 

For  constables : 

For  inspector  of  election : 

For  purchase  of  poor-house  farm  *. 

Against  purchase  of  poor-house  farm 

For  road  surveyor,  —  district : 


This  brings  us  to  the  question  whether,  conceding  that  the  August 
election  was  tbe  general  election  for  State  and  local  officers  in  1872, 
and  that  the  second  section  of  said  code  carries  the  election  of  Repre- 
sentatives to  it,  tbe  time  was  sufficiently  ^'prescribed"  within  the  Fed- 
eral Constitution  which  declares  that  '^  the  times,  places,  and  manner  of 
holding  elections  for  Senators  and  Bepresentatives  shall  be  prescribed 
in  each  State  by  the  legislature  thereof." 

We  maintain  the  affirmative  of  this  proposition.  Even  if  we  concede 
that  the  word  '' prescribe "  shall  have  here  its  narrowest  and  most 
technical  signification,  there  seems  to  us  to  have  been  a  sufficient  pre- 
scription of  the  time. 

The  schedule  submitted  with  the  new  constitution  provides  that«  in 
case  of  adoption,  the  same  shall  be  deemed  and  taken  U)  have  been  in 
force  from  and  during  the  whole  of  said  fourth  Thursday  of  August. 
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The  law  knows  no  fraction  of  a  day.  Being  ratified^  it  became  and  was 
in  fact  as  well  as  legal  intendment,  the  law  of  the  State  prior  to  the 
opening  of  the  polls  on  that  day.  The  time  was  therefore  prescribed, 
when  the  ballot-boxes  were  opened  on  that  day.  That  is  to  say,  the  law 
making  that  day  the  day  of  the  general  election  for  State  and  local 
officers  was  in  force  before  a  vote  was  polled. 

But  it  is  said  that  this  was  not  a  prescription  of  the  time,  because,  if 
the  constitution  had  not  been  ratified,  the  election  would  have  amounted 
to  nothing.  Saying  nothing  just  here  about  the  impolicy  and  injustice 
of  applying  so  technical  a  rnle  for  the  purpose  of  disfranchising  a 
State,  we  submit  that  it  is  too  late  to  raise  that  question.  In  a  series  of 
cases  running  back  through  many  years,  the  House  has  given  another 
and  different  construction  to  the  word. 

The  constitution  of  California  was,  without  any  enabling  act,  framed 
on  the  I3th  of  October,  1849.  It  was  ratified  on  the  13th  of  November, 
1849.    The  eighth  section  of  the  schedule  contained  these  words : 

At  the  general  election  aforesaid,  namely,  the  13th  day  of  November  next,  there  shall  be 
elected  a  governor,  lieutenant-governor,  members  of  the  legislature,  and  also  two  members 
of  Congress. 

On  the  ninth  of  September,  1850,  the  State  was  admitted  and  the  Re- 
presentatives took  their  seats. 

The  State  of  Aikansas  framed  a  new  constitution  in  1868,  which  was 
submitted  for  ratification  or  rejection  on  the  13th  day  of  March,  1868, 
and  on  successive  days;  and  at  the  same  time  the  people  were  au- 
thorized to  elect  ^'  members  of  the  House  of  Representatives  and  State 
oflBcers." 

In  1867  the  State  of  Louisiana  framed  a  new  constitution,  which  was 
submitted  to  the  people  on  the  17th  and  18th  days  of  April,  1868.  The 
schedule  provided  for  the  election  of  State  officers  and  '^  congressional 
Representatives'^  on  the  same  days. 

Precisely  the  same  thing  occurred  in  the  States  of  Minnesota,  Mis- 
sissippi, South  Carolina,  Nebraska,  Nevada,  Alabama,  and  Texas. 

In  each  and  all  of  these  cases  there  was  no  pre-written  designation, 
DO  fixing  beforehand  of  the  time  of  electing  Representatives  than 
as  stated  above.  In  each  instance  the  time  for  electing  such  Represen- 
tatives had  the  same  element  of  uncertainty  as  in  the  case  at  bar,  and 
yet  Representatives  were  elected  in  every  one  of  these  States  on  just 
such  a  prescription  of  the  time,  and  admitted  to  their  seats  after  due 
and  careful  deliberation. 

It  is  no  answer  to  aver  that  these  were  new  States.  It  makes  no  dif- 
ference whatever,  so  far  as  the  construction  of  the  term  "  prescribe  ^'  is 
concerned,  whether  the  power  making  the  prescription  be  the  constitu- 
tional convention  or  the  legislature.  If  the  only  permissible  construc- 
tion of  that  word  requires  that  the  time  shall  be  determined  antecedent 
to  the  day  of  the  election,  and  determined  beyond  any  contingency,  as 
claimed,  it  is  ntterly  immaterial  whether  it  is  to  be  done  by  one  author- 
ity or  another. 

Nor  can  it  be  claimed  that,  as  no  legislature  of  a  State  could  exist 
prior  to  the  birth  of  the  State  itself,  therefore  the  time  could  not  be  pre- 
acribed.  The  constitutional  convention  had  authority  to  prescribe  a 
time,  after  its  ratification,  for  the  election  of  Representatives.  The  case 
of  Michigan  is  in  point.  The  State  constitution  was  adopted  on  the 
24th  day  of  June,  1835.  Section  6  of  the  schedule  contained  these 
words: 

The  first  election  of  n^vemor,  lienteDant-f^vemor,  members  of  the  State  le^slature,  and 
a  Representative  in  the  Congress  of  the  United  States,  shall  be  held  on  the  first  Monday  of 
Oetober  next  and  on  the  sncceedin^  day. 

9e  G 
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The  Represeutativ^e  was  so  elected  on  the  first  Monday  and  succeed- 
ing day  iu  October,  1835,  and  was  subsequently  admitted  to  his  seat  in 
the  House. 

See  also  the  case  of  Iowa.  The  constitution  of  Iowa  was  adopted 
May  18,  and  ratified  August  3, 1846.  The  sixth  section  of  the  schedule 
provides  as  follows : 

The  first  general  election  under  this  constitution  shall  be  held  at  such  time  as  the  governor 
of  the  Territonr,  by  proclamation,  may  appoint,  within  three  monthsi  after  its  adoption,  for 
the  election  of  a  governor,  two  Representatives  in  the  Congress  of  the  United  States  (un- 
less Congress  shall  provide  for  the  election  of  one  Representative),  members  of  the  general 
assembly,  and  one  auditor,  treasurer,  and  secretary  of  state. 

Representatives  were  chosen  under  the  governor's  proclamation  on  the 
26th  of  October,  1846,  and  subsequently  admitted  to  seats  in  the  House. 

We  are  very  firmly  impressed  with  the  conviction  that  the  precedents 
cited  are  conclusive  upon  this  question.  The  word  ^^  prescribe,''  as  used 
in  the  Constitution  ot  the  United  States  in  connection  with  the  election 
of  Eepresentatives,  may  well  be  said  to  have  a  settled  meaning  and 
construction. 

We  may  add,  in  conclusion,  that  we  are  all  the  more  willing  to  follow 
this  construction  in  the  present  case,  because  it  saves  us  from  the  al- 
ternative of  disfranchising  a  State,  while  it  seems  to  do  no  injustice  to 
any  one. 

As  a  precedent,  it  is  entirely  without  consequence  one  way  or  the 
other,  because  Congress  has  already  fixed  a  uniform  time  for  electing 
Eepresentatives  in  Congress,  and  thus  taken  the  whole  subject  out  of 
State  control,  after  the  year  1876. 

In  view  of  the  foregoing  considerations,  and  of  the  further  facts  that 
nearly  double  the  number  of  votes  were  polled  in  August  as  iu  Octo- 
ber ;  that  the  Representative  from  the  third  district  has  already  taken 
his  seat  and  entered  on  his  duties ;  that  in  the  first  district,  at  the  Au- 
gust election,  a  joint  discussion  was  held,  a  large  vote  was  polled — 
larger  than  that  for  several  of  the  candidates  on  the  State  ticket — and 
that  no  public  interest  is  likely  to  be  subserved  by  imposing  upon  the 
State  tbe  expense,  agitation,  and  delay  of  another  election,  we  are  in 
favor  of  sustaining  the  August  election. 

G.  W.  HAZELTON. 
J.  W.  ROBINSON. 


GUNTER  vs.  WILSHIRE— THIRD  CONGRESSIONAL  DISTRICT 

OF  ARKANSAS. 

The  Clerk  of  the  House  refused  to  place  the  name  of  either  of  the  persons  claiming  to 
have  been  elected  upon  the  roll  of  the  House,  and  the  case  devolved  upon  the  prima-facie 
right  of  either  claimant  to  a  seat  upon  the  certificate  issued  by  the  secretary  of  state  and 
governor  presenting  a  tabulated  statement  of  the  votes  cast.  Neither  party  held  the  gov- 
ernor*s  certificate. 

The  House  recommitted  the  case  February  18,  1874,  to  the  committee  for  investigation 
upon  tbe  merits,  and  time  was  given  to  the  parties  to  take  testimony. 

Majority  and  minority  reports  submitted. 

Minority  report  rejected  February  17,  1874 — yeas,  116;  nays,  117;  not  votine,  56. 

Majority  report  adopted  February  17,  1874— yeas,  118;  nays,  96;  not  voting,  75. 

W.  W.  Wilshire  sworn  in  February  18,  1874. 

Authorities  referred  to:  Laws  of  ArkansavS,  act  63,  1868;  Constitution  of  Arkansas,  sec. 
24,  art.  6;  Gould's  Digest,  chap.  156;  Session  Laws,  39th  Congress^  page  28;  Giddings  vs. 
Clark,  42d  Congress  ;  Foster  vs.  Covode,  2d  Bartlett,  page  519. 
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February  9, 1874. — Mr.  Thomas,  from  the  Committee  on  Elections,  sub- 
mitted the  following  report : 

The  Committee  on  UlectionSj  to  tchom  were  referred  the  cases  of  contested 
elections  from  the  first  and  third  Congressional  districts  of  Arkansas^  sub- 
mit the  following  report  upon  the  case  (as  a  prima-faeie  one)  of  Thomas 
M,  Gunter  vs.  W.  W.  Wilshire,  fronn  the  third  district : 

The  resolution  of  the  House  is  as  follows,  to  wit : 

Resnhed,  That  the  credentials  and  papers^  in  possession  of  the  Clerk  of  the  House,  in 
the  cases  of  contested  elections  from  the  first  ana  third  districts  of  Arkansas  be  referred  to 
the  Committee  on  Elections,  with  instructions  to  report  at  the  earliest  day  practicable  who 
of  the  contesting  parties  are  entitled  to  be  sworn  in  as  sitting  members  of  this  House. 

The  case  of  Lucien  C.  Gause  vs.  Asa  Hodges,  from  the  first  Congres- 
sional district,  has  already  been  reported  to  and  decided  by  the  House 
in  favor  of  Mr.  Hodges,  who  has  been  sworn  in  and  admitted  to  a  seat 
upon  his  prima-facie  right  thereto. 

The  credentials  and  papers  referred  are  similar  in  both  cases.  So  far 
as  they  relate  to  the  question  of  prima  facie  right,  in  the  opinion  of  the 
committee,  those  which  respect  the  case  between  Gunter  vs.  Wilshire, 
emanating  from  the  same  authority,  and  made  in  accordance  with  the 
same  laws  of  the  State  of  Arkansas,  are  entitled  to  like  competency  and 
weight  as  evidence  as  those  in  Gause  vs.  Hodges. 

The  credentials  referred  are  as  follows,  to  wit : 

Abstract  and  certificate  of  secretary  of  state ^  to  wit : 
CoNURESs — Third  district. 


Coantles. 

w.  w.wu- 

■hire. 

Tho«.  M. 
Gunter. 

TboR.  M. 
Qnntber. 

Scatter- 
ing. 

Bentoo  ..........•.......■•••............•■.•■.......•••• 

255 
186 
278 
933 
1,317 
529 

1,189 
746 
330 
590 
806 
859 

Boone  ......................  ■......••■....■••........... 

Carroll 

Crawford -. 

Clark 

Fnnklin 

JohnAon  no  retums  ...................................... 

Little  River............... 

505 
434 
140 
177 
278 
3,160 
168 
521 
226 
liiO 

276 
557 
684 

Msdiflon  ...«...«..■«...■■■..■•..•.■■...•■•......•...■.... 

• 

Mvk>o 

Mootffomerv  .............................................. 

407 

Newton  ................................................... 

184 
1,974 
81 
310 
125 
342 

Pulaaki 

1,127 

Perry 

.......... 

POTO - 

_  ^r"  .................................................... 

Pike 

Polk 

S««tt.  no  rvtumi ................ t. .......... ......t.  —  „» 

^^,4«ltiaS    .................  ..«..TT..........i^..r..,r.-r ,- 

1,017 
264 
701 
536 
784 

578 

425 

1,218 

l,Ull 

276 

StTier  ................................................... 

Wa«hinffton  ...........................>................. 

Yer!:!.::.:..;..:.......:. ..:; 

Sarber.. 

Total - 

12,522 

11,961 

407 

1  127 

• 

(1.) 

Office  of  Secretary  of  State,  Arkansas. 

I,  J.  M.  JobDSOD,  secretarj  of  state,  Arkansas,  certify  that  the  above  abstract  is  a  true 
copy  of  the  orieioal  now  in  my  office,  and  exhibits  a  trae  statement  of  the  vote  cast  for  Con- 
frressman,  third  congressional  district,  Arkansas,  at  the  election  November  5,  1872,  accord- 
ing to  the  returns  in  my  office ;  and  I  also  certify  that  the  same  was  cast  up  and  arranged 
bj  me  in  presence  of  Acting  Governor  O.  A.  Hadley,  within  the  time  and  in  tne  manner  pre- 
scribed by  statute. 

In  ti'stimonv  whereof  I  have  hereunto  set  my  hand  and  affixed  my  seal  of  office  at  Little 
Bock,  this  13tb  day  of  January,  A.  D.  1873. 

[L.  s.]  J.  M.  JOHNSON,  Secretary  of  State. 
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(2.) 

Office  of  Secretary  of  State,  Arkansas. 

I,  J.  M.  Johnson,  secretary  of  state  of  Arkansas,  do  hereby  certify  that  since  the  rote  for 
Congressman  in  the  third  district,  Arkansas,  was  cast  np  and  arranged  by  me.  in  the  pres- 
ence of  Acting  Governor  O.  A.  Haidley,  on  or  about  the  14th  of  December,  1872,  no  other 
returns  were  received  by  me  from  any  county  not  shown  on  the  copy  of  the  abstract  marked 
*'A,'*  and  hereto  attached,  except  from  the  county  of  Johnson,  which  said  return  was  re- 
ceived on  or  about  the  27th  day  of  December,  1872,  and  shows  the  following  as  the  vote  for 
Congressman  in  the  third  district,  in  said  county,  namely : 

For  W.  W.  Wilshire 119  votes. 

For  Thomas  M.  Gunter 75  votes. 

In  testimony  whereof  I  have  hereunto  set  my  band  and  affixed  my  official  seal  at  Little 
Rock,  this  20th  day  of  November,  A.  D.  1873. 
[SEAL.]  J.  M.  JOHNSON, 

Secretary  of  State, 
By  FRANK  STRUNG, 

Deputy. 
Proclamation  by  the  governor. 

Whereas  an  election  was  held  on  the  5th  day  of  November,  A.  D.  1872,  in  the  third  Con- 
gressional district  of  the  State  of  Arkansas,  for  a  Representative  in  Congress  from  said  dis- 
trict; and 

Whereas,  on  the  14th  dav  of  February,  A.  D.  1873,  the  secretary  of  state,  in  my  presence, 
did  cast  up  the  votes  polled  for  said  Representative  at  said  election,  a  full,  true,  aqd  correct 
abstract  of  which  is  contained  and  set  forth  in  the  following  statement,  with  explanatory 
notes,  to  wit : 


Comities  compoiing  the  third  Congreuional  district. 


Benton 

Boone* 

Carroll 

Crawford  .... 

Clark 

Franklin 

Jo^son 

Little  River.. 

Madison 

Marion 

Montgomery  t 

Newtont 

Palanki: 

Perry 

Pope 

Pike 

Polk 

Sebatitlan  — 

Sevier 

Washington  § 

Yell 

Barberll 

Total.. 


Votes  polled  for 
W.  W.  Wilshire. 

Votes  polled  for 
ThoB.  M.  Gunter. 

Votes  polled  for 
Wilshire. 

Votes  polled  for 
Ounther. 

855 

188 
272 
932 

1,317 
529 
119 
505 
434 
140 
177 
278 

3,160 
1«8 
521 
226 
120 

1,017 
264 
702 
536 
784 

1,189 
746 
330 
590 
806 
259 
75 
276 
557 
684 

i 

...... ..^.. .. .... 

1 

! 

1 

407 

184 

1,621 

61 

310 

125 

342 

578 

425 

1,218 

1,0U 

276 

IS 

........ 



L 

12,644 

11. 499 

12 

591 

1 

NOTES. 

Scattering  votes  polled  for  Onuter,  S.  M.  Onnter,  T.  M.  Gnntee,  Thos.  M.  Gnntee,  T.  Ros  Gunter,  and  Thos. 
M.  Crenter,  in  Pulaski  County,  1,456. 

*  B  looe  County  has  not  been  made  a  part  of  the  third  Congressional  district  by  any  act  of  the  legislature. 

I  The  votes  given  to  ''Gunther'*  from  Montgomery  and  Newton  Counties  were  probably  intended  for 
Thomas  M.  Gunter. 

♦  The  scattering  vote  in  Pulaski  County,  given  to  "Wilkshire,"  •'  Gnntee,"  "  8.  M.  Gunter,"  •'  T.  M.  Gun- 
tee,"  "ThoB.  M.  Guntee,"  "T.  Ros  €Kmter,"  and  "Thos.  M.  Crenter,"  Is  a  literal  copy  of  the  clerk's  returns. 

§  A  certificate  of  the  clerk  is  appended  to  the  returns  from  Washington  County,  questioning  the  validity 
of  the  election  in  Richland  Townsliip.  If  this  objection  is  allowed  to  stand,  the  vote  will  stand,  for  Wilshire, 
686.  and  Gunter,  1, 125. 

II  Sarber  County  has  not  been  made  apart  of  the  third  Congressional  district  by  any  act  of  the  legislature. 
There  are  no  returns  from  the  clerk  of  Scott  County. 
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And  whereas  the  result  of  said  election  has  not  been  proclaimed  by  the  actiuf^  governor: 

Now,  therefore,  I,  Elisha  Baxter,  governor  of  the  State  of  Arkansas,  hy  virtue  of  the 
authoritj  vested  in  me  bv  law,  do  hereby  make  proclamation  of  the  same. 

In  testi/nony  whereof  I  have  hereunto  set  my  hand  and  caused  the  seal  of  the  State  to  be 
affixed,  at  Little  Rock,  this  the  Ibth  day  of  February,  A.  D.  1873. 

[L.  s.]  ELISHA  BAXTER,  Governor. 

By  the  governor : 

J.  M.  JuHNSON,  Secretary  of  State, 

The  following  is  the  certificate : 

Abstract  of  the  returns  of  the  election  held  in  the  third  Congressional  district  of  the  State  of 
Arkansas^  on  the  btk  day  of  November ^  A,  D,  1872, /or  Representative  in  Congress. 


Conntiea  composing  the  third  Congressional  district. 

Votes  polled  for 
W.  W.  Wilnhire. 

Votes  polled  for 
Thoii.  M.  Gnnter. 

•Si 
1 

Votes  polled  for 
Oonther. 

Benton...... ..............................  ........................... 

255 
188 
272 
932 

1,317 
529 
119 
505 
434 
140 
177 
278 

3,160 
168 
521 
826 
120 

1,017 
864 
702 
536 
784 

1.189 
746 

590 
806 
259 
75 
276 
557 
684 

Boone  *.............. 

Carroll ---.. - 

Crawford...... .........................  ............  .................. 

Clark 

FrankllB ^... 

Johnson ................................  ■.■..■.■■.■■•■■■.............. 

Little  River —.. - 

Madlaon - 

Marion...... ...... 

Montcomcrrt..... •>...•.•.•....•-...•.. ..-...*... .................... 

407 

Newton  t. 

184 

Pnla«ki: 

1.621 

81 

310 

195 

342 

578 

425 

1,818 

1,011 

876 

12 

Perry....... 

Pope 

Pike 

Polk 

^i>«st)an 

terler 

1 

Waihinctoni 

YeiL..?^!;:;:;:;:::.:...:::::::.:: ::;:....:::.:::;:::;:;::: 

SarberU 

Total 

.  12, 644 

11,499 

12 

591 

Scattered  votes  polled  for  Onntee.  S.  M.  Qonter,  T.  M.  Guntee,  Thos.  M.  Guntee,  T.  Roe  Gnnter,   and 
Thomae  M.  Crontor,  in  Polaeki  County,  1,456. 

*  Boone  County  has  not  been  made  a  part  of  the  third  Congressional  district  by  any  act  of  the  legislature. 

f  The  votes  given  to  "  Gnnther"  from  Montgomery  and  Newton  Counties  were  probably  Intended  for 
Thomas  M.  Gunter. 

:  The  scattering  vote  in  Pulaski  County  given  to  "Wilshlre,"  "  Guntee,"  "  8.  M.  Gunter,"  ••  T.  M.  Guntee," 
"Thofl.  M.  Onntee."  "T.  Ros  Gunter,"  and  **  Thos.  M.  Crenter,"  is  a  literal  copy  of  the  clerk's  returns. 
'  §  A  certificate  of  the  clerk  is  appended  to  the  returns  from  WaMhington  County,  questioning  the  validity 
of  the  election  in  Richland  Township.    If  this  objection  is  allowed  the  vote  will  stand  :  For  Wilshire,  686, 
ud  Gunter,  1. 125. 

II  Saber  County  has  not  been  made  a  part  of  the  third  Congressional  district  by  any  act  of  the  legislature. 

There  are  no  returns  from  the  clerk  of  Scott  County. 

State  of  Arkansas,  Executive  Office : 

Whereas  the  acting  governor  failed  to  issue  a  certificate  of  election  to  the  person  who  re- 
ceived the  highest  number  of  votes  for  Representative  in  Congress  from  the  third  Congres 
sional  district  of  Arkansas,  at  the  election  held  in  said  district  on  the  5th  day  of  November, 
A.  D.  Ie72;  and  whereas,  on  the  14th  dav  of  February,  A.  D.  1873,  the  secretary  of  state, 
iu  my  presence,  did  cast  up  the  votes  polled  for  said  Kepresentative  at  said  election  from 
the  returns  on  file  in  his  office:  Now,  therefore,  I,  Elisha  Baxter,  governor  of  the  State  of 
Arkansas,  do  certify  that  the  foregoing  statement,  with  the  explanatory  notes,  is  a  full,  true, 
and  correct  exhibit  of  the  votes  polled  for  Representative  from  the  third  Congressional  dis- 
trict of  Arkansas,  at  the  election  held  in  said  district  on  the  5th  day  of  November,  A.  D. 
187*2,  as  appears  from  the  returns  of  said  election  on  file  and  certificates  of  clerks  deposited 
in  the  office  of  secretary  of  state. 

In  testimony  whereof  I  have  hereunto  set  my  hand  and  caused  the  seal  of  the  State  to  be 
affixed,  at  Little  Rock,  on  this  18th  day  of  February,  A.  D.  1873. 

[L.  s.]  ELISHA  BAXTER,  Governor, 

By  the  governor: 

J.  M.  JuHNSON,  Secretary  oj  State . 
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The  following  sections  of  Act  LXXIII,  Laws  of  Arkansas,  1858,  are 
qaoted'as  relating  to  the  case: 

Sec.  34.  After  cauvassinjp^  the  yotes  as  aforesaid,  the  judges,  before  thej  shall  disperse, 
shall  put  under  cover  one  of  the  poIl*books,  seal  the  same,  and  direct  it  to  the  dlerk  of  the 
county  of  their  respective  counties. 

Sbc.  35.  And  tne  poll-books  thus  sealed  and  directed  shall  be  conveyed  by  one  of  the 
jndges,  to  be  determined  by  lot,  if  they  cannot  otherwise  agree,  to  the  clerk  of  the  county 
court  within  three  days  after  the  closing  of  the  polls. 

Sec.  37.  If  any  judge  of  election  in  any  election  district,  whose  duty  it  may  be,  sbal 
fail  to  deliver  to  the  clerk  of  the  county  court  the  return  and  poll-books  of  said  election^ 
within  three  days,  as  provided  by  law,  on  the  fourth  day  the  clerk  of  the  said  court  sbal 
dispatch  a  messenger  to  bring  up  the  same,  in  which  case  the  poll-books  shall  not  be  com- 
pared until  the  seventh  day ;  and  all  expenses  incurred  by  sending  the  messenger  shall  be 
paid  by  the  defaulting  judge  of  election. 

Sec.  .39.  On  the  fifth  day  after  the  election  (except  in  cases  provided  for  in  section  thirty- 
seven),  or  sooner  if  all  the  returns  have  been  received,  the  clerk  of  the  county  court  shall 
proceed  to  open  and  compare  all  the  several  election  returns  which  have  been  made  to  his 
office^  and  maKe  abstract  of  the  votes  given  for  the  several  candidates  for  such  office  on 
separate  sheets  of  paper.   Such  abstracts  being  signed  by  the  clerk  shall  be  deposited  in  the 

office  of  clerk  of  the  county  court,  there  to  remain. 

•  «  «  •  «"  »  • 

Sec.  42.  Each  clerk  of  the  county  court  shall,  within  two  days  after  the  examination  and 
comparison  of  the  returns  of  any  election,  deposit  iu  the  nearest  post-office,  on  the  most 
direct  route  to  the  seat  of  government,  certified  copies  of  the  abstracts  filed  in  his  office  of 
the  returns  of  the  election  of  all  executive,  judicial,  and  legislative  officers,  and  presiden- 
tial electors,  directed  to  the  secretary  of  state,  and  he  shall  at  the  same  time  inclose  and  di- 
rect to  the  speaker  of  the  house  of  representatives  at  the  seat  of  government  a  certified  copy 
of  the  abstract  of  [the]  votes  given  for  governor,  if  an  election  for  governor  was  held  at  the 
same  time.  And  he  shall  also,  at  the  same  time,  inclose  and  direct  to  the  governor  a  certified 
copy  of  the  abstract  of  votes  given  for  presidential  electors,  if  any  election  for  presidential 
electors  was  held,  at  the  same  time. 

Sec.  50.  It  shall  be  the  duty  of  the  secretary  of  state,  in  the  presence  of  the  governor, 
within  thirty  days  after  the  time  herein  allowed,  to  make  returns  of  elections  to  the  clerks 
of  the  county  courts,  or  sooner  if  all  the  returns  shall  have  been  received,  to  cast  up  and 
arrange  the  votes  from  the  several  counties,  or  such  of  them  as  have  made  returns,  for 
such  persons  voted  for  as  members  of  Congress;  and  the  governor  shall  immediately 
thereafter  issue  his  proclamation  declaring  the  person  having  the  highest  number  of  votes 
to  be  duly  elected  to  represent  the  State  in  the  House  of  Representatives  of  the  Congress  of 
the  United  States,  and  snail' grant  a  certificate  thereupon  under  the  seal  of  the  State  to  the 
person  so  elected. 

The  twentieth  section,  article  sixth,  of  the  constitution  of  the  State 
of  Arkansas,  requires  records  of  every  official  act  of  the  governor  shall 
be  recorded.    It  is  in  these  words : 

The  secretary  of  state  shall  keep  a  fair  record  of  all  official  acts  and  proceedings  of  the 
governor,  and  shall,  when  required,  lay  the  same  and  all  papers,  minutes,  and  vouchers, 
relating  thereto,  before  the  general  assembly,  and  shall  perform  such  other  duties  as  are 
now  or  may  hereafter  be  prescribed  by  law. 

And  the  provisions  of  the  statute  are  as  follows  (see  Gould's  Digest, 
chapter  156) : 

Sec  7.  The  secretary  of  state  shall  keep  a  seal  of  office,  surrounded  with  the  words, 
**Seal  of  the  secretary  of  state,  Arkansas,"  and  shall  make  out  and  deliver  to  any  person 
requiring  the  same  copies  of  any  act,  resolution,  or  order  of  the  general  assembly,  com- 
missioner, OT  other  official  acts  of  the  governor^  and  of  all  rolls,  records,  documents,  papers, 
bonds,  and  recognizances  deposited  in  his  office^  and  required  by  law  there  to  be  kept,  and  certify 
said  copies  under  his  hand,  and  affix  the  seal  of  office  thereto  ;  and  such  copies  so  authenti- 
cated shall  be  received  in  evidence  in  any  court  in  this  State  with  like  effect  as  the  original. 

The  foregoing  *' credentials  and  papers"  and  laws  of  Arkansas  are 
set  forth  in  order  that  the  House  may  have  a  fair  and  full  statement  of 
the  case  referred.    The  committee  do  not  consider  them  all  either  ma- 
terial or  necessary  to  the  conclusion  to  which  they  have  arrived. 

By  the  act  of  the  second  session.  Thirty- ninth  Congress  (Session  Laws, 
p.  28),  it  is  provided : 

That  before  the  first  meeting  of  the  next  Congress,  and  of  every  subsequent  Congress, 
the  Clerk  of  the  next  preceding  House  of  Representatives  shall  make  a  roll  of  the  Repre- 


DIGEST  OF  ELECTION  CASES.  135 

sentatives  elect,  and  place  thereon  the  names  of  persons  claiming  seats  as  Representatives 
elect  from  States  which  were  represented  in  the  next  preceding  Congress,  and  of  such  persons 
only,  and  whose  credentials  show  that  they  wore  regalarly  electea  in  accordance  with  the 
laws  of  their  States  respectively  or  the  laws  of  the  United  States. 

The  most  usaal  kind  of  credential  is  a  certificate  of  the  gDverDor  of 
a  State,  and  such  kind  is  required  by  the  law  of  Arkansas.  No  partic- 
ular form  of  one  has  heretofore  been  considered  necessary  by  the  Hoase ; 
and  while  sach  certificate,  when  it  showed  that  the  person  named  therein 
was  regularly  elected,  &c.,  has  always  been  admitted  and  held  to  be 
competent  and  satisfactory  evidence  of  primafdcie  right  to  a  seat,  the 
House  has  frequently  decided  that  the  want  of  it  from  any  reason  would 
not  impair  or  prejudice  such  prima  facie  right  of  a  member  elect,  but 
only  remit  him  to  other  evidence  to  establish  it. 

Do  the  credentials  and  papers  referred  to  the  committee  by  the  House 
resolution,  any  one  or  all  of  them,  show  that  either  Mr.  Wilshire  or  Mr. 
Gunter  was  regularly  elected  in  accordance  with  the  laws  of  Arkansas ; 
or  do  they  establish  the  prima  facie  right  of  either  to  a  seat ! 

In  the  opinion  of  the  committee,  they  furnish  satisfactory  evidence  to 
establish  the  prima-facie  right  of  W.  W.  Wilshire  to  his  seat  In  their 
opinion  the  certificate  of  Governor  Baxter  is  in  itself  sufficient  in  form 
and  substance  and  legal  intendment  to  establish  such  right  of  Mr.  Wil- 
shire. It  indicates,  or  shows,  that  W.  W.  Wilshire  received  12,644 
votes,  being  a  majority  of  1,145  votes  for  Mr.  Wilshire  by  the  "abstract 
of  the  returns  of  the  election  held  in  the  third  Congressional  district  of 
the  State  of  Arkansas  on  the  5th  day  of  November,  1872,  for  Eepre- 
sentative  in  Congress" ;  and  assuming  that,  as  matter  of  law,  the  votes 
of  the  counties  of  Boone  and  Sarber  should  not  have  been  counted  or 
^'arranged  and  cast  up,"  because  these  counties  had  "not  been  made 
part«  of  the  third  Congressional  district  by  any  act  of  the  legislature," 
then  the  said  certificate  shows  that  Mr.  Wilshire  received  a  majority  of 
1,195  votes.  And  the  certificate  of  Governor  Baxter  is  to  the  effect  that 
W.  W.  Wilshire  was  "duly  elected,"  and  is  in  accordance  with  the  laws 
of  Arkansas  before  cited  and  mentioned. 

The  failure,  from  whatever  cause  it  arose,  of  the  acting  governor,  O. 
A.  Hadley,  in  whose  presence  the  secretary  of  state  did  cast  up  and 
arrange  the  votes  from  the  several  counties,  &c.,  to  issue  the  proclama- 
tion and  grant  the  certificate — a  duty  which  the  laws  of  the  State  de- 
volved upon  him,  and  the  act  of  Congress  of  May  31, 1870,  as  well  (and 
said  act  made  it  a  criminal  offense  in  that  he  neglected  or  refused  to  do 
so),  could  not  pr^'judice  the  right  of  the  people  of  the  third  Congres- 
sional district,  or  of  the  person  who  had  been  chosen  by  them  as  Eepre- 
sentative  to  the  Forty-third  Congress  in  pursuance  of  their  obligation 
under  the  national  Constitution.  Such  a  failure,  in  any  instance,  ought 
Dot  to  be  allowed  by  the  House  to  hinder,  impede,  or  delay  the  right  of 
representation  of  the  people  of  a  district,  or  the  right  of  the  person 
choAen  by  them  to  a  seat  pending  a  contest  upon  the  merits,  when 
'^  that  amount  of  proof  which  ordinarily  satisfies  an  unprejudiced  mind, 
beyond  reasonable  doubt,"  is  produced  in  a  case  before  it. 

The  statute  of  Arkansas  in  relation  to  elections  (section  50,  before 
cited)  is  directory,  and  upon  the  omission  or  failure  of  Governor  Hadley 
to  issue  a  proclamation  and  grant  a  certificate,  his  successor,  Governor 
Baxter,  was  required  to  do  so.  He  (Governor  Baxter),  as  a  ministerial 
and  official  person  authorized  and  required  by  said  statute,  did  issue 
the  proclamation  and  certificate  referred  to  the  committee — issued  them 
with  intent  to  declare  to  the  House  who  therein  named  had  received  the 
highest  number  of  votes,  and  so  who  was  elected  to  represent  the  State 
in  the  Congress  of  the  United  States. 
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The  proclamation  was  intended  to  make  known  tbe  ^'  result  of  said 
election  " — the  election  held  in  the  third  Congressional  district  of  the 
State  of  Arkansas,  on  the  5th  day  of  Xovember,  A.  D.  1872,  for  Rep- 
resentative to  Congress;  and  the  certificate  signed  by  the  governor, 
nnder  the  seal  of  the  State,  was  intended  to  be  a  "  full,  true,  and  correct 
exhibit  of  the  votes  polled,"  &c.,  at  said  election.  It  is  shown  on  the 
face  of  each  that  W.  W.  Wilshire  received  a  majority  of  the  votes  polled 
over  Thomas  M.  Guuter ;  and  words  as  "  duly  elected,"  or  other  words 
declaratory  of  the  fact  or  result,  would  be  non-essential,  if  not  surplusage. 

A  strict  adherence  to  any  prescribed  or  particular  form  of  credential, 
or  to  legal  rules  of  evidence  in  s>  j^rifnafacie  case  of  election,  would  tend 
to  prejudice  the  rights  of  the  party  claiming  to  have  been  elected,  and 
of  the  people  as  well,  and  to  prevent  the  organization  of  the  House. 

The  prima-facie  case  of  Giddings  vs.  Clark,  reported  and  decided  by 
the  House  during  the  first  session  of  the  Forty-second  Congress,  and 
the  prima-facie  case  of  Foster  vs.  Covode  (Bartlett's  Diijested  Cases,  vol. 
2,  page  519),  are  authorities  or  precedents  both  as  to  the  form  of  creden- 
tials and  the  amount  of  proof  which  the  House  has  decided  to  be  neces- 
sary to  establish  prima-facie  right.  These  cases  would  seem  to  be  deci- 
sive of  the  present  case. 

The  committee,  therefore,  report  the  following  resolution  and  recom- 
mend its  adoption  : 

Resolved^  That  W.  W.  Wilphire  is  entitled  prima  facie  to  a  seat  in  the 
Forty-third  Congress  as  Eepresentative  from  the  third  Congressional 
district  of  the  State  of  Arkanas,  without  prejudice  to  the  right  of  Thomas 
M.  Gunter,  claiming  to  have  been  elected  thereto,  to  contest  his  right  to 
said  seat  upon  the  merits. 

0.  B.  THOMAS, 
For  Majority  of  Committee  on  Elections. 


MINORITY  REPORT. 

Mr.  Lamar  submits  the  following  as  the  views  of  the  minority : 

The  undersigned  dissent  from  the  resolution  reported  by  a  majority 
of  the  committee  in  this  case,  and  also  from  the  reasoning  presented  in 
support  of  said  resolution.  We  hold  that,  even  upon  the  instruments  of 
evidence  to  which  the  majority  profess  to  have  confined  their  investiga- 
tion, it  is  obvious,  first,  that  W.  W.  Wilshire  is  not  entitled,  prima  facie^ 
to  a  seat  upon  this  floor  as  the  sitting  member  pending  the  contest; 
and,  second,  that  Thomas  M.  Guuter  is  the  duly-elected  member  of  Con- 
gress from  the  third  district  of  Arkansas. 

By  the  law  of  Arkansas  it  is  the  duty  of  the  governor,  immediately  after 
the  votes  from  the  counties  in  the  district  are  cast  up  and  arranged 
by  the  secretary  of  state  in  his  presence,  to  issue  his  proclamation  de- 
claring the  person  having  the  highest  number  of  votes  to  be  duly  elected 
as  a  Representative  in  Congress,  and  to  grant  a  certificate  thereof,  under 
the  seal  of  the  State,  to  the  person  so  elected.  The  following  is  the  lan- 
guage of  the  statute : 

Sec.  50.  It  shall  be  the  duty  of  the  secretary  of  state,  in  the  presence  of  the  g^ovemor, 
i^ithin  thirty  days  after  the  time  herein  allowed  to  make  returns  of  elections  to  the  clerks  of 
the  county  courts,  or  sooner,  if  all  the  returns  shall  have  been  received,  to  cast, up  and  ar- 
range the  votes  from  the  several  counties,  or  such  of  them  as  have  made  returns,  for  such 
persons  voted  for  as  members  of  Congress ;  and  the  governor  shall  immediately  thereafter 
issue  his  proclamation,  declaring  the  person  having  the  highest  number  of  voieM  to  be  duly 
elected  to  represent  the  State  in  the  House  of  Representatives  of  the  Congress  of  the  United 
States,  and  shall  grant  a  certificate  thereof  under  the  seal  of  the  State,  to  the  person  so  elected, — 
(Election  Law,  approved  July  23,  1868.) 
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Such  a  certificate,  issaed  in  dae  form,  gives  to  the  person  so  elected 
SL  prima  fade  right  to  be  admitted  as  a  member  of  this  Hoase;  but  if  a 
person  claiming  to  be  elected  has  no  certificate  in  due  form  declaring 
him  to  be  daly  elected,  whatever  may  be  the  merits  of  his  title  as  devel- 
oped by  proof,  he  has  no  primafacie  right  to  be  sworn  in  pending  a  con- 
test as  to  the  fact  of  his  election. 

The  question  then  arises,  does  W.  W.  Wilshire  present  to  the  com- 
mittee, and,  through  the  committee,  to  this  House,  a  certificate  in  due 
form  from  the  governor  of  the  State,  declaring  W.  W.  Wilshire  "  to  be 
duly  elected  to  represent  the  State  in  the  House  of  Kepresentatives  of 
the  Congress  of  the  United  States  !" 

There  can  be  but  one  answer  to  this  inquiry.  He  does  not  and  can- 
not present  such  a  certificate. 

Three  is  a  certificate  filed  by  him,  issued  by  tbe  governor  of  the  State 
of  Arkansas,  which  does  not  declare  or  show  him  to  be  duly  elected, 
but  simply  gives  a  statement  of  the  votes  cast,  from  which  statement  it 
cannot  be  ascertained  who  was  elected;  and  a  certificate  is  on  file,  in 
every  respect  identical  in  substance  and  letter,  which  was  issued  at  the 
same  time  to  his  competitor,  Thomas  M.  Gunter. 

It  cannot,  therefore,  be  said  that  tbe  governor  has  issued  a  certificate 
of  election  to  Mr.  Wilshire. 

In  order  that  the  House  may  fully  understand  the  true  purport  and 
purpose  of  this  so-called  certificate,  we  here  give  an  exact  copy  of  that 
document: 

Ahttract  of  the  retmms  cf  the  election  held  in  the  third  Congrtstional  district  of  the  State  of 
Arkansas,  on  the  5<A  day  of  November ,  A.  D.  1^2^  for  Representative  in  Congress. 


1 

CooQties  composing  the  third  Congrcsitlonal  district. 

Votes  polled  for  W.  W. 
wilshire. 

Votes  polled  for  Thos. 
M.  Ounter. 

Votes  polled  for  Wil- 
shire. 

Vot^s  polled  for  Onn- 
ther. 

Scattered  votes  poUed 
for    Gun  tee,    S.    M. 
Ounter,  T.  M.  Onn- 
tee,  Thos.  M.  Qnntee, 
T.  Ros  Gunter,  and 
Thos.  M.  Crenter. 

Benton 

255 

1H8 
272 

9:« 

1,317 
529 
119 
505 
434 
140 
177 
278 

3,160 
16d 
521 
226 
120 

1,017 
264 
702 
536 
784 

1,189 
746 
330 
590 
806 
259 
75 
276 
557 
684 

Boone* 

Carmll  , 

Crswford 

Clark 

Pr&Dklin 

JohnMon ...... ........ ...... ...... ...... .......... ...... 

Little  River........ 

Msdiion 

Marion  ................................................. 

Montflromervt ........................................... 

407 
184 

Kewtont ................................................ 

Palaskl* 

"i,*62i 

81 
310 
125 
342 
578 
425 
1,218 
1,011 
276 

12 

1,456 

Perrv       

Pope' 

Pike 

Polk 

Sf^bastian. 

Sevit'r         ..   ........................................... 

Waahineton^ 

Tell 

^ 

8arbvr  '  ................................................ 

Total 

12,644 

11,499 

12 

S91 

*  Boone  County  baM  not  been  made  a  part  of  tbe  third  CongreMMionul  district  by  any  act  of  the  legiHlature' 

tTbe  votes  jfiven  to  "Onntber"  from  Montgomer  yaud  Newton  Counties  were  probably  intended  for 
Thomas  M.  Gunter.  , 

:The  scatt^-ring  vote  in  Pulaski  County  given  to  "  Wil8hire,"  "  Gantee,'"  "  S.  M.  Gunter,"  "  T.  M.  Gunt«e,' 
"Thos.  M-  Guntee."  T.  Ros  Gnnter,"  and  "  Thos.  M.  Crenter,"  in  a  literal  copy  of  the  clerk's  retnms. 

§  A  certificate  of  the  clerk  is  appended  to  the  returns  from  Washington  County,  questioning  the  validity 
of  the  election  in  Richland  Township.  If  this  objection  is  allowed,  the  vote  will  stand :  For  Wilshire,  686 ; 
sad  Gunter.  1,125. 

li  Barber  County  has  not  been  made  a  part  of  the  third  Congressional  district  by  any  act  of  the  legislature. 

There  are  no  returns  from  the  clerk  of  8cott  County. 
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State  of  Arkansas,  Executive  Office: 

Whereas  the  actiofi^  governor  failed  to  issue  a  certificate  of  election  to  the  person  who  re- 
ceived the  highest  naniber  of  votes  for  Representative  in  Congress  from  the  third  Congres- 
sional district  of  Arkansas,  at  the  election  hbld  in  said  district  on  the  5th  daj  of  November, 
A.  D.  1872;  and  whereas,  on  the  14th  daj  of  February,  A.  D.  1873,  the  secretary  of  state, 
in  my  presence,  did  cast  np  the  votes  polled  for  said  Representative  at  said  election  from  the 
returns  on  file  in  his  ofiice:  Now.  tnerefore,  I,  Elisha  Baxter,  governor  of  the  State  of 
Askansas,  do  certify  that  the  foregoing  statement,  with  the  explanatory  notes,  is  a  full,  true, 
and  correct  exhibit  of  the  votes  polled  for  Representative  from  the  third  Congressional  dis- 
trict of  Arkansas,  at  the  election  held  in  said  district  on  the  5th  day  of  November,  A.  D.  1872, 
as  appears  from  the  returns  of  said  election  on  file  and  certificates  of  clerks  deposited  in  the 
office  of  secretary  of  state. 

In  testimony  whereof  I  have  hereunto  set  my  hand  and  caused  the  seal  of  the  State  to  be 
affixed,  at  Little  Rock,  on  this  18th  day  of  February,  A.  D.  1873. 

[L.  s.]  ELISHA  BAXTER,  Governor. 

By  the  governor : 

J.  M.  Johnson,  Secretary  of  State. 

Can  it  be  said  that  this  is  a  certificate  of  Mr.  Wilshire's  election,  or 
that  the  governor  who  issues  it  certifies  that  even  in  his  opinion  W.  W. 
Wilshire  was  duly  elected  f 

The  Clerk  of  this  House,  in  the  exercise  of  his  legal  duty  and  power  of 
determining,  in  making  up  the  roll,  the  regularity  of  credentials  and  the 
right  of  members  prima  facie  to  seats  upon  this  floor,,  refused  to  place 
the  name  of  either  of  the  persons  mentioned  in  this  certificate  upon 
the  roll  of  the  House,  and  it  was  this  action  on  the  part  of  the  Clerk 
that  caused  the  House  to  refer  to  the  committee  for  investigation  the 
question  of  the pritna-facie  right  thereon  arising. 

!Now,  if  the  construction  which  a  majority  of  the  committee  have  put 
upon  this  resolution  of  the  House  is  the  true  one,  and  it  necessarily 
confines  the  investigation  of  the  committee  to  the  instrument  by  which 
the  prima  facie  right  is  established,  it  follows  that  they  should  not  have 
extended  their  inquiries  beyond  the  face  of  this  certificate,  nor  thrown 
before  this  House  any  information  derived  from  evidence  and  proofs  of 
a  secondary  character.  Upon  their  construction  of  the  resolution  the 
proper  course,  in  the  opinion  of  the  undersigned,  would  have  been  to 
have  reported  a  resolution  to  the  House  that  no  prima  facie  right  to  a 
seat  on  this  floor  existed  in  this  case. 

Let  us  now  examine  this  certificate  and  see  if,  from  the  facts  therein 
stated,  the  committee  had  before  them  data  sufficient  to  determine  who, 
in  the  absence  of  any  proof  to  the  contrary,  was  the  person  duly  elected. 
We  have  seen  that  no  person  was  therein  declared  to  have  been  duly 
elected. 

The  certificate  shows  that  12,644  votes  were  cast  for  W.  W.  Wilshire ; 
that  11,499  votes  were  cast  for  Thomas  M.  Ounter,  eo  nomine^  and  that 
1,456  votes  were  returned  in  unspecified  proportions  for  Thomas  M. 
Ounter  and  Thomas  M.  Crenter,  those  for  Thomas  M.  Ounter  being 
returned  under  different  designations,  each,  however,  clearly  indicating 
Thomas  M.  Ounter  as  the  person  voted  for.  Now,  can  it  be  said  that 
there  is  here  any  evidence  that  W.  W.  Wilshire  received  a  larger 
number  of  votes  than  Thomas  M.  Ounter  f  It  is  clear  that  if  Thomas 
M.  Crenter  received  only  30  or  40  of  these  1,456  votes,  Thomas  M.  Oun- 
ter is  the  person  duly  elected.  It  is  also  equally  clear  that  if  Thomas 
M.  Crenter  received  a  larger  proportion  of  the  1,456  votes  than  Thomas 
M.  Ounter,  then  W.  W.  Wilshire  is  elected.  But  it  is  impossible  to  de- 
termine from  anything  on  the  face  of  this  certificate  what  was  the 
actual  vote  cast  for  Thomas  M.  Crenter.  and  therefore  equally  impossible 
to  determine  which  candidate  received  the  most  votes,  W.  W.  Wilshire 
or  Thomas  M.  Ounter.  This  is  fatal  to  the  certificate  as  the  crede  ntials 
of  Mr.  Wilshire.  To  ascertain  who  was  elected,  it  becomes  necessary 
to  refer  to  other  proofs,  which  opens  an  inquiry  into  the  merits  of  the 
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case,  aod  involves  an  abandonment  of  the  prima-fcune  consideration. 
The  only  alternative,  therefore,  as  it  seemed  to  the  audersigned,  was  to 
enter  at  once  apon  the  qaestion  of  the  fact  of  the  election,  and  if  the 
committee  deemed  it  had  not  power  to  do  so  under  the  resolution  of 
the  House,  to  ask  of  the  House  an  enlargement  of  its  powers. 

While  the  undersigned  believe  that  if  the  governor's  certificate  shows 
no  prima /(icie  title  to  the  seat  on  account  of  the  doubt  as  to  the  identity 
of  Thomas  M.  Crenter,  it  is  the  duty  of  the  committee  to  inquire  at  once 
into  the  merits  of  the  case,  and  to  consider  all  the  proofs  bearing  upon 
the  merits,  including  the  depositions  as  well  as  the  documentary  proofs ; 
they  are  at  the  same  time  clearly  of  the  opinion  that  the  documentary 
proofs,  outside  of  the  certificates,  show  a  large  majority  in  favor  of  Mr. 
Gnnter. 

Among  the  sources  of  information  outside  of  the  said  certificate, 
which  have  been  especially  relied  upon  to  make  out  the  prima-facie 
right  of  W.  W.  Wilshire,  is  a  certified  copy  of  a  paper  on  which  the 
secretary  of  state  pretends  to  have  cast  up  and  arranged  the  votes  for 
members  of  Congress.  As  this  paper  clearly  discloses  the  source  and 
the  object  of  the  uncertainty  which  marks  the  governor's  certificate,  we 
append  hereto  an  exact  copy : 

CONGEKSS — THIRD  DISTRICT. 


• 

Coantiei. 

W.  W.  Wllihire. 

S 

a 
a 

O 

• 

P 

a 

O 

• 

1 

eg 
o 

QQ 

BcQton..................... 

255 
186 
272 
932 
1,317 
529 

505 
434 
140 
177 
278 
3,160 
168 
521 
226 
120 

1,017 
264 
701 
536 

784 

1,189 
746 
330 
590 
806 
25a 

276 
557 

684 

""'isi' 

1,974 

81 

310 

125 

34-2 

578 

425 

1.218 

1,011 

276 

11,961 

Boone 

Carroll 

--• 

&awford.. 

Clark 

Franklin 

Jobuon  (no  ntnrni). 

Little  River 

Vaditon 

Marion 

nontffomery  ....•.....>•..•■•••...«.•..■•..■...•.......•..•..■■■...... 

407 

Kewton  .............................................................. 

Polaaki 

1,127 

IxTj y    . ^.^^»»,»^,^^»««»,»«»,«,,«^ «,«.^^«», ««,,«»»»». a»^,,,,...,.^»^,. 

Pope 

Kke.. 

Polk 

Seott  (no  reiami). 

Sf  kaatian r..........r. 

Serier 

Waithinfflnn 

Triu!^!^::::::::::::::::::::::::;::::::::;:::::::::::::::::;;::^ 

8arber 

Total 

12,522 

407 

1,127 

Office  of  Secretary  op  State,  Arkansas. 

I,  J.  M.  Johnson,  secretary  of  state,  Arkansas,  certify  that  the  above  abstract  is  a  true 
copy  of  the  original  now  in  my  office,  and  exhibits  a  true  statement  of  the  vote  cast  for 
Conij^eesman,  third  Congressional  district,  Arkansas,  at  the  election  November  5,  1872,  ac- 
cording to  the  retoms  m  my  office ;  and  I  also  certify  that  the  same  was  cast  up  and 
arranged  by  me  in  presence  of  Acting  Governor  O.  A.  Hadley,  within  the  time  and  in  the 
manner  prescribed  by  statute. 

In  testimony  whereof  I  have  hereunto  set  my  hand  and  affixed  my  seal  of  office,  at  Little 
Rock,  this  13th  day  of  January,  A.  D.  1873. 

[L.  S.J  J.  M.  JOHNSON, 

Secretary  of  State, 

A  glance  at  tbis  remarkable  paper  sbows  tbat,  so  far  from  being  an 
boDest,  fair,  and  intelligible  casting  up,  it  was  afraadalentcontrivance^ 
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to  conceal  the  fact  anmistakably  Ahown  by  the  returns  in  his  office, 
that  Thomas  M.  Gunter  had  received  a  majority  of  the  votes  for  member 
of  Congress.  Why  did  he  not,  as  the  law  directed  him  to  do,  cast  ap 
and  arrange  for  the  several  persons  voted  for  as  members  of  Congress 
the  1,127  votes  from  Pulaski  County  which  he  simply  calls  "scattering  f" 
Certainly,  the  effect  of  placing  under  the  head  of  "  scattering,"  without 
any  designation  of  the  names,  these  1,127  votes,  which  in  number 
greatly  exceed  the  difference  between  the  votes  reported  for  W.  W.  Wil- 
shire  and  those  reported  for  Thomas  M.  Gunter,  is  to  leave  it  not  only 
doubtful,  but  absolutely  impossible  to  determine  from  the  face  of  the 
paper  what  person  received  the  largest  number  of  votes  for  member  of 
Congress.  Tiiis  is  fatal  to  this  paper  as  the  unsupported  credentials 
of  Mr.  Wilshire.  The  governor's  certificate  stating  that  "  the  scatter- 
ing vote  in  Pulaski  County,  given  to  '  Wilshire,' '  Guntee,'  *  8.  M.  Gun- 
ter,' *  T.  M.  Guntee,'  *  Thos.  M.  Guntee,' '  T.  lios  Gunter,'  and  *  Thos.  M. 
Crenter,'  is  a  literal  copy  of  the  clerk's  return,"  partially  shows  the 
motive ;  but  the  transcript  of  the  returns  of  Pulaski  County  lays  bare 
the  atrocious  fraud  which  the  secretary  of  state  designed  to  perpetrate 
by  the  use  of  this  word  "  scattering."  They  show  that  all  of  these  votes, 
except  12  for  Wilshire  and  32  for  Thomas  M.  Crenter  were  cast,  not 
*'  scattering,"  not  even  for  Guntee  nor  T.  Ros  Guntee,  as  the  governor 
has  been  led  to  certify,  but  for  Thomas  M.  Gunter,  the  contestant  in 
this  case,  either  in  full  or  by  obvious  designations. 

We  here  append  said  transcript,  and  ask  for  it  the  careful  considera- 
tion of  this  House : 

Abstract  of  returns  of  an  election  held  in  *  Pulaski  County  ^  Arkansas^  on  Tuesday  ^  November 

5,  A.  D.  1872. 
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Ashley.... .................. 

324 

277 

Bavou  Meto...... ........... 

1 

76 

_ 

Biar  Rock 

294 

253 

1 

Bt&dffett 

106 

41 

1 

Clear  Lake.................. 

49 

29 

CvDresM  ..................... 

50 

Camobell.......... .......... 

316 

...... 

33 

GaroliDe ..................... 

31 
494 
109 

506 

E Astman  .................... 

16 
52 

...... 

£aele 

...... 

J 

Fourch© ..................... 

68 
75 

83 

t 

Gray .............. .......... 

Maumelle  ................... 

4 

3 
27 

56 

Mineral  ..................... 

.•••••  •  • 

as 

Owen  ....................... 

86 

Prairie 

12 

L38 

Plant 

12 
55 

57' 

88 

Pyeatt 

Rich  woods  .................. 

36 
31 

35 
46 

Union ....................... 

City  of  Little  Rock- 

First  Ward 

295 
187 
431 
220 

287 

Second  Ward 

178 
,  443 

214 

Third  Ward 

Fourth  Ward 

1 

3,16U 

1,621 

1 

343 

12 

138 

353 

50 

33 

506 

39 

Filed  November  18,  1872. 
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I  hereby  certify  that  the  above  is  a  correct  copy  of  the  original  now  on  file  in  my  office. 
[SEAL.]  J.  R.  ROLAND, 

County  CUrk,  Pulaski  County^  Arkansas, 
January  10,  1873. 

We  ask  the  members  of  the  House  to  mark  that  T.  M.  Guntee,  Thos. 
M.  GoQtee,  Guntee,  T.  Ros  Gunter,  nowhere  appear  in  this  transcript. 
It  is  trne  that  there  is  on  file  a  statement  of  the  vote  of  Pulaski  County, 
certified  to  by  this  same  secretary  of  state,  which  makes  Caroline  Town- 
ship, in  said  Pulaski  County,  give  a  vote  of  506  for  T.  Ros  Gunter,  but 
this  cannot  have  any  weight  as  against  the  official  transcript  given 
above,  and  sworn  to  by  the  clerk  of  the  county  of  Pulaski,  for  the 
clerk's  transcript  is  a  tramcript  of  the  original,  while  the  secretary's  is 
only  a  transcript  of  a  copy.  The  secretary's  transcript  is  not  only  lower 
in  dignity  as  an  instrument  of  evidence,  if  admissible  at  all,  but  it  comes 
under  the  suspicion  which  must  darken  and  taint  any  instrument  bear- 
ing the  certificate  of  that  office.  But  if  it  were  entitled  to  a  moment's 
consideration,  all  doubt  is  removed  by  the  return  from  Caroline  precinct 
itself.  We  here  give  that  return  as  filed  with  the  evidence  in  this  case, 
showing  that  what  was  represented  as  T.  Kos  Gunter  is,  as  plain  as 
cbirograi)hy  can  make  it,  Thos.  M.  Gunter : 

Beiums  of  an  election  held  in  the  county  of  Pulaski^  Caroline   precinct^  Tuesday^  Nuvember 

5,  1H72. 
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Thoe.  M.  Gunter 506 

W.  W.  Wilshire 31 

•  •  •  «  «  •  « 

We,  James  Jackson,  George  W.  St.  Clair,  and  Geo.  P.  Murrell,  judges  of  election  in  and 
for  Caroline  precinct,  hereby  certify  that  the  above  number  of  votes  were  cast  for  each  per- 
son named  therein,  and  for  the  ofSce  stated. 

GEO.  W.  ST.  CLAIR, 
GEO.  P.  MURRELL. 

Jti^ef. 

The  majority  thus  shown  by  the  documentary  evidence  (excluding  Scott  County)  in  favor 
of  Thomas  M.  Gunter  is  869. 

To  any  suggestion  of  the  possible  inaccuracy  of  the  clerk^s  manuscript, 
it  is  a  sufficient  answer  to  say  that  the  duplicate  original  poll-books  and 
returns  of  precincts,  and  other  proofs  on  file  in  this  case,  leave  to  doubt 
whatever  as  to  the  perfect  accuracy  of  the  transcript  of  the  clerk's  re- 
tarns  given  above. 

If  it  is  said  that  this  return  from  Pulaski  County  and  these  proofs 
JQSt  cited  cannot  be  considered  in  a  prima  facie  case,  we  reply  that  we 
have  referred  to  them  not  for  the  purpose  of  showing  Auy  prima  facie 
case  for  Mr.  Gunter,  but  simply  to  show  that,  so  far  from  remedying 
the  defects  of  Mr.  Wilshire's  claim,  based  on  the  certificate  either  of  the 
governor  or  of  the  secretary,  they  show  Mr.  Gunter  to  have  been 
dected. 

We  have  shown  that  neither  the  governor's  certificate  nor  the  secre- 
tary's casting  up,  standing  by  itself,  establishes  auy  prima  facie  right 
to  the  contested  seat  in  W.  W.  Wilshire.  If  it  is  said  that  the  two  sup- 
plement each  other,  each  supplying  the  deficiency  of  the  other,  in  an- 
swer we  reply  that  the  discrepancies  and  direct  contradictions  in  these 
documents  are  so  glaring  and  numerous  as  to  neutralize  the  effect  and 
destroy  the  validity  of  b^th  as  instruments  of  evidence. 
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For  iustance,  the  governor  reports  the  Newton  County  vote  of  184  for 
"  Gantber ;"  the  secretary  reports  it  for  Thomas  M.  Gunter,  The  gov- 
ernor reports  the  Montgomery  County  vote  of  407  for  Guuther ;  the  sec- 
retary reports  it  for  Thos.  M.  Gunther. 

The  governor  reports  1,456  votes  as  ^^  scattering  "  in  Pulaski  County ; 
the  secretary  reports  1,127  as  "scattering"  in  Pulaski  County;  the 
governor  reports  1,621  votes  for  Thomas  M.  Gunter  in  Pulaski  County; 
the  secretary  reports  1,974  for  Thomas  M.  Gunter  in  Pulaski  County. 
The  governor  (as  will  be  seen  by  the  clerk's  transcript  above  referred  to) 
reports  the  votes  of  Ashley  and  Bayou  Meto,  in  Pulaski  County, 
amounting  to  353,  for  T.  M.  Guntee,  while  the  secretary  counts  the  same 
votes  for  Thomas  M.  Gunter. 

The  secretary  signs  both  of  these  papers  which  so  completely  falsify 
each  other,  each  of  which  explicitly  state  him  to  be  its  author.  It 
seems  to  the  undersigned  that  the  fact  that  the  documents  so  obviously 
false  and  so  fatal  to  each  other  constitute  the  only  foundation  on  which 
rests  the  prima-faeie  title  of  Mr.  Wilshire  imperiously  demands  that  the 
case  should  be  recommitted  for  examination  on  its  merits. 

The  undersigned  present  to  the  House  the  returns  oV  another  county 
In  the  third  district,  which  this  secretary  failed  to  count  and  the  gov- 
ernor failed  to  determine  and  declare.  We  append  hereto  the  returns 
of  Scott  County,  certified  by  the  county  clerk,  and  the  same  returns 
certified  under  the  seal  of  the  secretary  of  state  is  on  file  in  this  case : 

At  a  general  election  held  in  the  several  precincts  in  the  county  of  Scott,  State  of  Ar- 
kansas, on  the  5th  day  of  November,  1872,  tne  following-named  persons  received  the  nam- 
ber  of  votes  set  under  their  respective  names,  for  Congressman,  from  the  third  (3d)  district : 

TboDDM  M.       W.  W. 
Ganter.        Wilshire. 

Hickman 233                     6 

Tomlinson 96                    75 

La  Fayette 54                     3 

JBrawiey 22 

Black  Fork 26 

Blancett 22 

Mountain A'Z                     1 

Park 49                   25 

Lafavre 30 

Hunt 16                     7 

Total 590  117 

State  of  Arkansas,  County  of  Scott : 

We,  the  undersigned,  do  certify  that  the  above  is  a  true  and  perfect  abstract  of  the  votes 
cast  for  Congressman  from  the  third  (3d)  district,  in  said  county  of  Scott,  on  the  5th  day 
of  November,  1872,  as  the  same  appears  from  the  returns  of  said  election  now  on  the  file 
in  the  clerk^s  office  of  said  county  of  Scott. 
[SEAL. J  L.  D.  GILBREATH,  Clerk. 

J.  H.  PAYNE,  J,  f . 
B.  C.  BRASHER,  Householder, 

It  was  not  pretended  that  these  retarns  came  too  late  to  be  cast  up 
and  arranged  according  to  law.  It  was  not  denied  that  the  votes  were 
cast  precisely  as  indicated  in  the  returns.  Bnt  the  entire  vote  of  that 
county,  giving  Thomas  M.  Gunter  a  msgority  of  473  votes,  was  rejected 
upon  the  pretext  that  Gilbreath,  the  clerk,  having  resigned  his  office 
the  day  before  the  election,  the  abstract  of  the  returns  made  out  and 
forwarded  by  him  was,  by  reason  of  that  resignation,  illegal  and  invalid. 
A  mere  statement  of  this  pretext  is  sufficient  to  show  with  what  facility 
and  impunity  the  people  of  that  ill-fated  State  may  be  despoiled  of  their 
rights  as  electors.    If  any  answer  is  necessary,  it  is  sufficient  to  state 
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that  Gilbreatb's  saccessor  was  not  appointed  by  the  governor  antil  some 
time  after  the  election^until  which  time  Gilbreath  was  the  acting  clerk, 
having  the  custody  of  the  ofQce  and  its  records  and  flies,  and  dis- 
charging the  duties  of  clerk.  And  as  such  clerk  he  received  the  returns, 
filed  them  in  the  office,  made  out  the  required  abstract,  and  forwarded  a 
transcript  thereof  to  the  secretary  of  state.  Adding  Thomas  M.  Gun- 
ter's  majority  in  this  county  of  Scott  to  that  shown,  we  have  his  total 
majority,  1,342. 

As  to  the  counties  of  Boone  and  Sarber,  there  is  no  disagreement  be- 
tween the  parties.  Both  admit  that  the  votes  of  these  counties  should 
be  retained. 

The  majority  of  the  committee,  while  they  do  count  for  Mr.  Wilshire 
the  votes  returned  for  "  VV.  W.  Wilshire,"  decline  to  count  for  Mr. 
Gunter  the  votes  returned  for  "  T.  M.  Gunter  "  from  the  precincts  of 
Ashley  and  Bayou  Meto,  in  Pulaski  County,  amounting  in  the  ap:gre- 
pate  to  353,  which  exceeds  the  majority  found  by  them  for  Mr.  Wilshire. 
The  undersigned  see  no  excuse  for  this  discrimination.  They  believe 
that  all  of  these  votes  should  be  counted.  In  none  of  the  cases  cited  was 
any  point  ever  made,  considered,  or  decided  which  would  justify  the 
committee  or  House  in  the  application  of  different  rules  to  these  votes 
OD  the  ground  that  all  of  Mr.  Wilshire's  votes  were  returned  for  '^  W.  W. 
Wilshire,"  while  only  a  part  of  Mr.  Gunter's  were  returned  for  "  T.  M. 
Ganter,"  or  on  any  other  ground. 

The  votes  established  by  the  documentary  proofs  cited  in  the  forego- 
ing pages  show  the  following  results: 

W.  W.  Wil-        Thomas  M. 
khire.  Ouot«r. 

Proclamation  and  certificate  in  part 12, 644  J 1 ,  499 

Montgomery  County.., 407 

Newton  County 184 

Palaski  County,  Maumelle 56 

Ist  ward,  Little  Rock 287 

Cypress 50 

Ashley 277 

Bayou  Meto 76 

Caroline 506 

Campbell 33 

Prairie 12  138 

8cott  County 116  574 

Total 12,772  14,087 

Majority  for  Thomas  M.  Gunter 1,315 

We  recommend  the  adoption  of  the  following  resolution: 

Eesolvedy  That  the  contested-election  case  from  the  third  district  of  Ar- 
kansas be  recommitted  to  the  Committee  on  Elections,  with  instructions 
to  report  upon  the  merits  of  the  case  who  is  entitled  to  represent  said 
district  in  this  House. 

L.  Q.  0.  LAMAK, 
K  M.  SPEEB, 
EDWAED  CROSSLAND. 
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SLOAN    VS.    BAWLS.— FIRST  CONGBESSIONAL  DISTRICT  OP 

GEOBGIA. 

Charges  of  fraudulent  and  illegal  practices,  threatening  and  overawing  election  officers, 
and  intimidation  of  voters. 

Frauds  maj  be  of  such  a  character  as  to  taint  the  entire  poll ;  in  which  case  only  votes 
subsequently  proved  can  be  counted. 

Majority  and  minority  reports  submitted. 

Minority  report  rejected  March  24,   1874— Yeas,  — ;  nays,  —  ;  not  voting,  — . 

The  House  adopted  the  majority  report  March  24,  1874 — Yeas,  135;  nays,  74;  not  vot- 
ing, 81. 

Andrew  Sloan  sworn  in. 

Authorities  referred  to:  Irwin's  Revised  Code  ;  Mis.  Doc.  No.  20,  pages  155, 174-*5,  278, 
239  to  251,  284 ;  Dawson's  Compilation,  page  156 ;  Howard  vs.  Cooper,  Bartlett,  275 ; 
Washburn  V9.  Voorhees;  Code  of  Georgia,  sec.  1362. 

February  27, 1874. — Mr.  Hyde,  from  the  Committee  on  Elections,  sub- 
mitted the  following  report: 

The  Committee  on  Elections^  to  whom  was  referred  the  contested  election 
case  of  Andrew  Sloan  vs.  Morgan  RawlSj  from  the  first  Cong^-essional 
district  of  Georgia^  respectfully  submit  the  following  report : 

The  election  here  contested  was  held  ou  the  6th  day  of  November, 
1872,  in  the  first  Congressional  district  of  the  State  of  Georgia,  composed 
of  nineteen  counties,  as  follows : 

Appling,  Bryan,  Burke,  Bullock,  Charlton,  Camden,  Chatham, 
Clinch,  Echols,  Effingham,  Emanuel,  Glinn,  Liberty,  Mcintosh,  Pierce, 
Scriven,  Tatnall,  Ware,  and  Wayne. 

The  following  sections  of  the  laws  of  Georgia  are  quoted  as  applicable 
to  the  questions  which  arise  in  this  case. — {Irmn^s  Revised  Code,) 

Section  1312.  Such  election  shall  be  held  at  the  court-houses  of  the  respective  counties, 
and,  if  no  court-house,  at  some  place  within  the  limits  of  the  county-site,  and  at  the  several 
election  precincts  thereof,  if  any,  established  or  to  be  established.  Said  precincts  must  not 
exceed  one  in  each  militia  district.  Such  precincts  are  established,  changed,  or  abolished 
by  the  justices  of  the  inferior  court,  descriptions  of  which  must  be  entered  on  their  minutes 
at  the  time. 

Section  1314.  If  by  10  o'clock  a.  m.  on  the  day  of  the  election  there  is  no  proper  officer 
present  to  hold  the  election,  or  there  is  one  and  be  refuses,  three  freeholders  may  superin- 
tend the  election,  and  shall  administer  the  oath  required  to  each  other,  which  shall  be  of  the 
same  effect  as  if  taken  by  a  qualified  officer. 

Section  1315.  (Subdivision  6.)  When  the  votes  are  all  counted  out  there  must  be  a  certifi- 
cate,  signed  by  all  the  superintendents,  stating  the  number  of  votes  each  person  voted  for 
received ;  and  each  list  of  voters  and  tally -sheet  must  have  placed  thereon  the  signature  of 
the  superintendents. 

( Subdivision  7. )  The  superintendents  of  the  precincts  must  send  their  certificates,  and  all 
other  papers  of  the  election,  including  the  ballots,  under  the  seal,  to  the  county-site,  for  con- 
solidation, in  charge  of  one  of  their  number,  which  must  be  delivered  there  by  twelve  (12) 
o'clock  m.  the  next  day.  Such  person  is  allowed  two  dollars,  to  be  paid  out  uf  the  county 
treasury  for  such  service. 

{Subdivision  8.)  The  superintendents  to  consolidate  the  vote  of  the  county  must  consist 
of  all  those  who  officiated  at  the  county-site,  or  a  majority  of  them,  and  at  least  one  from 
each  precinct.  They  shall  make  and  subscribe  two  certificates,  stating  the  whole  number 
of  votes  each  person  received  in  the  county  ;  one  of  them,  together  with  one  list  of  voters 
and  one  tally-sheet  from  each  place  of  holding  the  election,  shall  be  sealed  un  and  without 
delay  mailed  to  the  governor;  the  other,  with  like  accompaniments,  shall  be  cirected  to  the 
clerk  of  the  superior  court  of  the  county,  and  by  him  deposited  in  his  office.  Each  of  said 
returns  must  contain  copies  of  the  original  oaths  taken  by  the  superintendents  at  the  court- 
house and  precincts. 
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(Smbdivision  9.)  The  ballots  shall  not  be  examined  by  the  superintendents  or  the  bj' 
standers,  bat  shall  be  carefully  sealed  in  a  strong  envelope  (the  superintendents  writin'g 
their  names  across  the  seal)  and  delivered  to  the  clerk  of  the  superior  court,  by  whom  they 
shall  be  kept  unopened  and  unaltered  for  sixty  days,  if  the  next  superior  court  sits  in  that 
time ;  if  not,  till  after  said  term,  after  which  time,  if  there  is  not  a  contest  begun  about  said 
election,  the  said  ballots  shall  be  destroyed  without  opening  or  examining  the  same,  or 
permitting  others  to  do  so.  And  if  the  clerk  shall  violate  or  permit  others  to  violate  this 
section,  be  and  the  person  violating  shall  be  subject  to  be  indicted  and  fined  not  less  than 
one  hundred  nor  more  than  five  hundred  dollars.  Such  clerks  shall  deliver  said  list  of 
voters  to  their  respective  grand  juries  on  the  first  day  of  the  next  term  of  the  superior  court, 
and,  on  failure  to  do  so,  are  liable  to  a  fine  of  not  less  than  one  hundred  dollars  on  being 
indicted  and  convicted  thereof. 

Section  1317.  If  said  superintendents  do  not  deliver  said  lists  and  accompaniments  to  sud 
clerks  within  three  days  from  the  day  of  the  election  they  are  liable  to  indictment,  and,  on 
conviction,  shall  be  fined  not  less  than  fifty  nor  more  than  five  hundred  dollars.  Any  su- 
perintendent of  an  election  failing  to  discharge  any  duty  required  of  him  by  law  is  liable  to 
a  like  proceeding  and  penalty. 

The  notice  of  contest  contains  thirtysevcD  specifications,  consisting 
mainly  of  charges  of  frandnlent  and  illegal  conduct  on  the  part  of  the 
sitting  member  and  his  partisans,  in  secretly  abolishing  voting  precincts 
on  the  eve  of  the  election ;  m  causing  four  vodng-places  to  be  estab- 
lished in  one  precinct  in  the  city  of  Savannah,  when  the  law  only  per- 
mitted one;  in  fraudulently  rejecting  and  throwing  out  the  entire  vote 
of  several  precincts  ;  in  illegally  and  fraudulently  tampering  with  ballot- 
boxes  and  returns ;  in  preventing  voters  from  going  to  the  polls  by  acts 
of  frand  and  deception  ;  in  taking  out  of  the  ballot-boxes  votes  cast  for 
the  contestant,  and  supplying  their  place  with  votes  bearing  the  name 
of  the  contestee ;  in  fraudulently  arresting  a  United  States  supervisor 
of  the  election  upon  a  false  charge,  upon  the  morning  of  the  election, 
and  holding  him  nnder  arrest,  for  the  purpose  of  preventing  him  from 
discharging  his  duties  as  such  supervisor;  in  threatening  and  overaw- 
ing the  supervisors  of  the  election  in  various  precincts,  so  as  to  prevent 
them  from  discharging  their  duties,  and  in  acts  of  fraud  and  violence  by 
which  the  officers  of  the  election  were  prevented,  in  some  precincts, 
from  opening  the  polls,  and  in  others  voters  were  intimidated  and  driven 
away. 

The  answer  of  the  sitting  member  denies  the  allegations  of  the  notice, 
aud  charges  the  contestant  and  his  friends  with  using  undue  means  and 
fraud  to  obtain  votes;  with  having  received  illegal  votes,  and  with  acts 
of  fraud,  intimidation,  and  violence. 

Such  of  these  charges  and  countercharges  as  are,  in  the  opinion  of 
the  committee,  sustained  by  the  evidence  will  be  more  particularly  con- 
sidered in  connection  with  the  proofs  by  which  they  are  supported. 

The  following  is  the  official  vote  by  counties  regularly  returned  to  the 
office  of  the  secretary  of  state,  prior  to  the  issuance  of  the  certificate 
of  election  to  Mr.  Bawls,  on  the  26th  of  November,  1872,  and  upon 
which  the  certificate  and  proclamation  of  the  governor  were  based: 
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Official  Vote  hy  Counties. 


Counties. 


Appling 

Bryan 

Bnllock > 

Burke 

Camden 

Charlton 

Chatham 

Clinch 

Effingham 

Emanuel 

Echols 

Glvnn 

Liberty 

Mcintosh 

Pleree  

Scriven 

Tatnall 

Ware 

Wayne 

Total 


«s2 


o 

> 


6,979 


o 
o  ^ 

s 

o 
> 


9 

153 

878 

800 

000 

568 

1,003 

1,051 

4H 

184 

147 

5% 

8.488 

3,161 

88 

891 

157 

278 

70 

348 

75 

47 

566 

243 

603 

238 

544 

127 

147 

180 

205 

554 

46 

376 

116 

133 

5G 

143 

8.319 


The  following  abstract  and  certificate  by  the  secretary  of  state  con- 
tains all  the  returns  of  said  election  made  to  and  on  file  in  his  office. 

It  is  as  made  by  the  secretary  of  state  with  only  the  addition  of  the 
total  as  cast  up  by  the  committee. 

This  abstract,  which  is  printed  on  page  278,  Mis.  Doc.  No.  20,  is  as 

follows : 

Secretary  of  State's  Office, 

Atlantat  Gn,,  January  9,  1873. 

The  following  is  an  abstract  of  the  votes  cast  at  the  election  held  on  the  5th  day  of  No- 
vember, 1872,  in  the  first  Congressional  district  of  Geor^a,  for  a  member  of  the  Fortj- 
third  Con^irress,  and  returned  to  this  office,  up  to  that  oate,  as  appears  from  the  returns 
from  the  several  counties  comprising^  said  district,  and  which  are  on  file  in  this  office ;  and 
further,  that  only  two  persons  were  voted  for,  to  wit,  Mor^n  Rawls  and  Andrew  Sloan. 


Counties. 


Appling 

Bryan 

Burke 

Managen'  error  in  counting  againit  Sloan  in  addition  . . 

Bullock 

Charlton. 

Camden 

Camden,  Bailey's  precinct 

Chatham  City 

Chatham  County  precincts,  reject«d  by  managers  (1,239) 

Clinch 

Echols 

Effingham , 

Emanuel 

Glynn 

Liberty 

Mcintosh 

Pierce 

Scriven 

Tatnall 

Ware 

Wayne , 

Total 


Sloan. 

Rawlfl. 

9 

153 

272 

200 

1,093 

1.051 

36 

I^one. 

568 

147 

50 

414 

184 

94 

17 

2,428 

3.161 

1,239 

2 

28 

291 

75 

47 

157 

272 

70 

348 

566 

243 

603 

238 

544 

127 

147 

180 

205 

554 

46 

376 

lie 

133 

59 

143 

8,350 

8.338 

Witness  my  hand  and  seal  of  office. 
[seal.] 


DAVID  G.  COTTING,  Secretary  of  StaU. 
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From  this  abstract  it  appears  that,  allowing  the  correctness  of  all  the 
returns  made  to  the  secretary  of  state,  Mr,  Sloan  would  be  elected  by 
a  majority  of  twelve  votes. 

It  will  be  perceived  that  this  majority  of  twelve  votes  for  Mr.  Sloan 
is  obtained  by  adding  to  the  regular  official  returns  first  herein  referred 
to,  and  upon  which  the  governor's  proclamation  was  based,  the  follow- 
ing returns  which  were  not  included  iu  the  former,  viz  : 

Sloan.  Rawls. 

1  St.  Manafrere'  error  in  conaolidatinf^  the  vote  of  Barke  County 38     

dd.  Bailey's  precinct,  Camden  County 94  17 

3<].  Three  county  precincts  of  Chatham  County  rejected  by  managers 1,239  2 

Total 1,371  19 

The  committee  are  fully  convinced  that  the  additional  votes  embraced 
in  the  last  preceding  table  should  be  counted,  for  the  following  reasons : 

Ist.  In  regard  to  the  managers'  error  agafnst  Mr.  Sloan  of  thirty- 
eight  votes  in  consolidating  the  votes  of  Barke  County.  Mr.  Sloan 
charges,  in  the  33d  specification  of  his  notice,  that  the  managers  made 
a  mistake  of  thiity-eight  votes  against  him  in  adding  up  the  precinct 
returns  of  said  county. 

That  this  is  true  is  proved  by  said  returns,  which  are  printed  on  pages 
239  to  251  (Mi8.  Doc.  No.  20). 

These  precinct  returns,  as  regularly  made  to  the  managers,  and  uiK>n 
^whicb  they  based  their  consolidated  return,  show  each  party  to  this  con- 
test to  have  received  the  following  votes  in  said  county  of  Burke: 

Sloan.  Sawls. 

Liberty  Hill  precinct 35  105 

SeTentieth  district,  G.  M.  precinct 13 

Seven ty-iiecond  diHtrict 9 

Sixty-n)urth  district 02 

Alexander 80  83 

Gordon's  precinct 15(5  146 

Bark  Camp  Cross-Roadg 38  69 

Tarrer's  shop,  sixty-fifth  district 12  65 

'Waynesboroueh 220  475 

geventj-first  district 590  24 

Total 1,131      1,051 

In  the  consolidated  returns  for  said  county,  as  returned  to  the  secret 
tary  of  state  and  printed  on  page  238  (Mis.  Doc.  No.  20),  the  total  vote 
of  the  candidates  for  Congress  is  stated  as  follows: 

Mor^n  Rawls 1,051 

Andrew  Sloan 1,093 

This  statement  of  Sloan's  vote  gives  him  just  thirty-eight  votes  less 
than  he  is  entitled  to  by  the  precinct  returns,  and  it  is  apparent  that 
his  vote  in  Bark  Oamp  Cross-Boads  was  not  counted,  and  as  no  reason 
is  given  why  it  was  not  counted,  and  as  the  managers  certify  that  they 
have  consolidated  the  returns  of  all  the  precincts  in  the  county,  it  is  fair 
to  presume  it  was  omitted  by  mistake. 

This  is  also  made  apparent  by  Exhibit  W  of  the  consolidated  returns 
of  Barke  County,  printed  on  page  183,  from  which  these  thirty  eight 
Tot^s  for  Mr.  Sloan  are  omitted. 

Various  frauds  and  irregularities  are  alleged  by  the  contestant,  in  re- 
lation to  the  vote  and  returns  of  this  county,  which  need  not  be  noticed 
in  this  connection. 

2d.  Bailey's  precinct  in  Camden  County.  In  this  precinct  Mr.  Sloan 
received  94  votes,  and  Mr.  Bawls  17  votes. 

There  is  no  objection  made  to  the  legality  of  the  election  in  this  pre* 
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cinct,  and  the  ouly  reason  known  to  the  committee  why  the  leturn  was 
not  included  in  the  consolidated  returns  for  the  county  is  that  these 
consolidated  returns  were  made  on  the  6th  day  of  November,  and  this 
return  was  not  received  by  the  ordinary  until  the  morning  of  the  7th  of 
November.  This  is  stated  in  the  certificate  of  the  ordinary,  on  page  49 
(Mis.  Doc.  No.  20),  and  the  vote  and  return  of  this  precinct  is  also  proven 
by  the  testimony  of  Joseph  Shepherd  (page  47). 

3d.  The  three  country  precincts  of  Chatham  County  rejected  by  the 
managers  and  not  included  in  the  regular  consolidated  returns  of  that 
county. 

The  following  are  the  names  of  the  precincts  and  the  votes  for  Repre- 
Bentative  in  Congress  cast  at  each,  as  appears  from  the  return  on  page 
155  (Mis.  Doc.  20). 

Sloan.  Rawls. 

Isle  of  Hope 253     

Chapman's  House 600  2 

Cherokee  Hill 3^6     

Total 1,239  2 

The  returns  from  these  precincts  were  consolidated  and  filed  in  the 
office  of  the  secretary  of  state,  as  appears  by  his  certificate  on  pages 
277  and  278. 

There  is  no  evidence  tending  to  show  that  the  election  at  these  pre- 
cincts were  not  fairly  and  legally  conducted,  and  the  returns  made  and 
forwarded  to  the  county  managers  within  the  time  and  in  the  manner 
required  by  the  laws  of  Georgia;  but,  on  the  contrary,  the  testimony  of 
King  S.  Thomas,  page  55,  Avery  Smith,  page  57,  and  James  Porter, 
page  58,  together  with  the  exhibits  of  the  names  of  the  voters  referred 
to  in  their  testimony,  and  which  are  printed  on  pages  148  to  174,  inclu- 
sive, established  the  fact,  in  the  opinion  of  the  committee,  that  the  elec- 
tion at  these  precincts  was  fairly  and  legally  conducted ;  but  it  is  claimed 
by  the  sitting  member  that  these  voting-precincts  had  no  legal  existence, 
and  he  gives  that  in  his  brief  as  the  reason  for  the  rejection  of  the  returns 
from  them.    He  says : 

The  consolidators  of  the  Chatham  election  refused  to  receive  and  count  these  votes, 
because  they  considered  that  there  were  no  such  precincts  existing  by  law  in  Chatham 
County,  &c. 

The  question  of  law  at  issue  in  regard  to  the  legality  of  these  voting- 
precincts  is  simple,  and  may  be  briefly  stated. 

It  is  admitted  on  both  sides  that  the  ordinary  of  the  county  was  au- 
thorized by  the  laws  of  Georgia  to  establish  or  abolish  voting-precincts 
by  an  order  entered  of  record  in  his  court. 

And  it  is  also  admitted  that  these  precincts  were  established  on  the 
22d  day  of  October,  1868,  by  the  ordinary  of  Chatham  County  sitting  as 
-a  court  of  ordinary  by  an  order  duly  entered  of  record. 

A  certified  copy  of  said  order  is  printed  on  pages  174  and  175  (Mis. 
Doc.  No.  20). 

BsLid  order  is  as  follows : 

Court  of  ordinary,  Chatham  County,  sitting  for  county  purposes. 

October  22,  1868. 

It  being  necessary  that  election  precincts  should  be  established  in  the  county  in  order  to 
facilitate  the  election  to  be  held  on  the  3d  day  of  November  next,  it  is  therefore  ordered  that 
election  precincts  be,  and  they  are  hereby,  established  at  Cherokee  Hill,  in  the  eighth  militia 
district,  embracing  the  whole  of  said  district,  at  Chapman's  house,  in  the  seventh  militia 
district,  embracing  the  whole  of  said  district,  and  on  the  Isle  of  Hope,  embracing  the  whole 
of  the  fifth  and  sixth  militia  districts. 

HENRY  8.  WETMORE, 

Ordinary  C.  C. 
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In  the  jadgment  of  the  committee,  no  order  abolishing  these  precincts 
had  been  made  until  about  a  month  after  the  election  in  November. 
1872. 

But  it  is  claimed  by  the  sitting  member  that  the  order  of  October  22, 
1868,  by  which  these  precincts  were  established,  applied  only  to  the 
election  for  the  year  1868,  and  that  it  does,  by  its  terms,  limit  their  es- 
tablishment to  that  election. 

And  that  appears  to  be  the  reason  for  the  rejection  of  the  returns  from 
these  precincts  by  the  managers  who  consolidated  the  returns  of  Chat- 
ham County. 

The  committee  are  clearly  of  the  opinion  that  such  was  not  the  effect 
of  said  order;  that  the  words  ^Mt  being  necessary  that  election  pre- 
cincts should  be  established  in  the  county  in  order  to  facilitate  the 
election  to  be  held  on  the  3d  day  of  November  next,"  only  expressed 
a  reason  for  action  at  that  time,  but  did  not  in  any  manner  limit  the 
terms  of  the  order,  and  much  less  did  they  have  the  effect  of  abolishing 
those  precincts  on  the  4th  day  of  November  following. 

It  is  proper  to  state  in  this  connection  that  the  sitting  member  pro- 
daces  the  testimony  of  the  ordinary  (see  page  284,  Mis.  Doc.  No.  20),  in 
which  he  states : 

b  wuM  mjf  intention  when  I  established  these  precincts  to  have  them  in  force  only  for  the 
election  referred  to. 

But  certainly  such  evidence  cannot  be  admitted  to  contradict  or 
change  the  records  of  courts. 

Judgments  and  orders  of  courts  of  record  would  be  of  little  value  as 
evidence,  or  for  any  purpose,  if  they  could  be  contradicted,  changed,  and 
set  aside  by  the  testimony  of  the  judge  taken  five  years  after  the  record 
was  made. 

The  action  of  this  same  ordinary  in  abolishing  these  precincts  in  De- 
cember, 1872,  about  a  month  after  the  election,  shows  how  little  confi- 
dence he  has  in  his  own  opinion  thus  solemnly  expressed. 

It  also  appears  by  the  evidence  that  United  States  supervisors  of  the 
election  at  all  of  these  three  precincts  were  appointed  on  November  1, 
1872,  by  the  judge  of  the  district  court  of  the  United  States  for  the 
southern  district  of  Georgia.    (See  page  179,  Mis.  Doc.  No.  20.) 

And  that  all  of  said  supervisors  acted,  except  the  Democratic  super- 
visor appointed  tor  the  Isle  of  Hope  precinct. 

The  act  of  the  legislature  of  Georgia  to  provide  for  an  election,  ap- 
proved October  3, 1870,  has  been  cited  as  abolishing  these  precincts. 

The  first  section  of  that  act  provides — 

That  an  election  shaU  he  held  in  this  State,  heginningf  on  the  20th  day  of  December,  1670, 
tod  ending  on  the  22d  of  said  month  of  December,  1870,  for  members  of  Congress  to  serve 
daring  the  unexpired  term  of  the  Forty-first  Coogressi  &c. 

The  third  section  provides — 

Sec.  3.  That  said  election  shall  be  managed  and  superintended  at  the  several  conrt-house» 
at  the  coanty  seat,  and  at  any  election  precinct  that  may  exist  or  be  established  in  any  in- 
corporated and  organized  city  or  town  by  managers  chosen  as  follows. 

This  was  a  special  act  applicable  to  that  particular  election  and  to  no 
other;  and  there  is  no  provision  by  which  any  election  precinct  is  es- 
tablished, abolished,  or  changed  except  for  this  election. 

This  construction  the  committee  believe  is  in  accordance  with  the 
universal  understanding  in  regard  to  this  law  among  the  people  of 
Georgia. 

The  committee  are  therefore  clearly  of  the  opinion  that  the  returns 
from  these  precincts  should  be  counted. 
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LAWTONVILLE. 

The  vote  of  the  precinct  of  Lawtonville,  in  Burke  County,  was  not 
consolidated  with  the  returns  from  that  county,  and  is  not  included  in 
any  of  the  tables  heretofore  given. 

It  appears  by  the  testimony  of  Stanley  Young,  page  123,  one  of  the 
supervisors  of  the  election,  that  the  election  was  conducted  honorably 
and  fairly,  and  that  it  resulted  in  Mr.  Sloan  receiving  189,  and  Rawls 
113. 

The  only  difficulty  was  in  counting  the  votes  and  making  the  returns. 

The  managers  of  the  election  were  all  Democrats. 

Mr.  Young  further  states  that  after  counting  a  part  of  the  votes  the 
managers  refused  to  make  out  and  forward  the  return  for  the  precinct; 
that  the  rest  of  the  votes  were  counted  by  one  of  the  managers  and  the 
clerk,  and  that  both  the  clerk  and  manager  admitted  that  the  vote  as 
above  stated  was  correct. 

And  that  John  H.  Perkins,  one  of  the  ma nagerjs,  afterward  made  out 
the  vote  as  stated  and  gave  it  to  deponent  Youner,  and  he  sent  it  to  the 
secretary  of  state. 

The  correctness  of  this  vote  is  corroborated  by  the  report  of  the 
supervisors  of  that  precinct  to  the  chief  supervisor  of  elections  for  the 
southern  district  of  Georgia,  printed  on  pages  130  and  131. 

These  facts  are  further  corroborated  by  the  testimony  of  John  H. 
Perkins,  one  of  the  managers  of  the  election,  printed  on  pages  88  and  89. 

The  committee,  therefore,  consider  the  evidence  ample  in  regard  to 
the  vote  of  this  precinct^  and  that  it  should  be  counted  as  follows : 

For  Sloan l89 

For  Kawls J 13 

LIBERTY  HILL. 

The  official  return  from  Liberty  Hill  precinct,  Burke  County  (page 
239),  gives  the  vote  as  follows  : 

Morgan  Rawls • 105 

Andrew  Sloan 35 

Mr,  Sloan  alleges  fraud  in  this  return  ;  but  the  evidence  relied  upon 
to  prove  his  allegation  consists  entirely  in  a  discrepancy  between  the 
vote  returned  for  him  and  the  number  proved  to  have  been  cast. 

The  committee  are  of  the  opinion  that  this  does  not  constitute  such 
proof  of  fraud  as  to  require  them  to  reject  the  return,  but  that  they 
might  properly  add  to  it  such  votes  as  the  contestant  proves  were  cast 
for  him  above  the  number  returned. 

In  the  case  of  Washburn  vs.  Voorhees,  reported  February  19,  1866, 
this  identical  question  arose  in  relation  to  Jelierson  Township,  and  the 
report  in  that  ca«e,  which  was  adopted  by  the  House,  did  not  reject, 
but  corrected,  the  return  by  giving  the  contestant  the  benefit  of  the 
votes  ])roved  in  excess  of  those  counted  in  the  return. 

The  evidence  relied  upon  to  prove  the  number  of  votes  actually  cast 
for  Mr.  Sloan  at  this  precinct  is  as  follows : 

First.  A  list  of  Eepublicans  who  voted  at  this  precinct  on  the  day  in 
question.    This  list  contains  67  names,  and  is  printed  on  page  129. 

Second.  The  deposition  of  Edmund  Harper  (page  100),  who  was  ques- 
tioned, and  answered  as  follows : 

Question.  Have  you  any  knowled^  of  the  number  of  Republican  votes  actnally  put  in  the 
box  that  day? — Answer.  I  saw  and  counted  8«veuty-four  that  were  given  out  to  men  who 
took  them  and  went  to  the  box  to  deposit  them. 
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Third.  The  depositions  of  sixty  Bepnblican  voters,  who  swear  that 
the3'  voted  at  this  precinct  at  the  election  in  question,  receiving  most, 
if  not  all,  of  the  ballots  from  the  vice-president  or  secretary  of  the 
Grant  and  Wilson  Club,  and  that  they  all  voted  the  Republican  ticket ; 
and  all  but  five  swear  that  they  intended  to  vote  or  did  vote  for  Mr, 
Sloan. 

As  these  voters  were  unable  to  read  or  write,  the  evidence  is  as  con- 
clusive as  could  be  obtained  under  the  circumstances ;  and  the  commit- 
tee are  of  the  opinion  that  at  least  a  part  of  these  votes  should,  if  it 
were  necessary  to  decide  the  contest,  be  counted  for  Mr.  Sloan.  But,  in 
view  of  the  length  of  the  testimony,  the  few  votes  in  issue  in  this  pre- 
cinct, and  the  further  fact  that,  in  the  judgment  of  the  committee,  they 
could  in  no  view  of  the  case  change  the  result,  the  committee  have 
thought  it  unnecessary  to  make  a  count  of  them. 

THE  259th  district  IN  SO&IVBN  COUNTY. 

The  return  from  this  precinct  was  rejected  by  the  managers  who 
consolidated  the  returns  of  the  county  on  account  of  non-compliance 
with  the  law.  The  managers  did  not  subscribe  to  the  oath.  The  vote 
returned  was — 

Rawls 31 

Sloan 4 

Considering  the  fact  that  these  votes  were  rejected  by  the  coutity 
managers  on  account  of  the  irregularity  of  the  return,  that  the  copy  of 
the  precinct  return  as  furnished  in  the  evidence  is  defective,  and  the  ir- 
regular manner  in  which  it  was  transmitted  to  the  secretary  of  state, 
and  there  being  no  testimony  in  proof  of  the  actual  number  of  votes  or 
of  any  vote  cast  for  either  Mr.  Sloan  or  Mr.  Eawls  at  this  precinct,  the 
committee  are  of  the  opinion  that  the  strict  rules  of  law  would  require 
the  rejection  of  the  entire  return ;  but  inasmuch  as  there  is  some  evidence 
of  the  correctness  of  the  vote,  and  no  evidence  of  fraud,  the  committee 
rf^commend  that  it  be  counted. 

JEFPERSONTON,  CAMDEN  COUNTY. 

According  to  the  returns  from  this  precinct,  Mr.  Sloan  received  205 
vote^  and  Mr.  Kawls  none.  Mr.  Rawls  claims  that  it  was  not  a  legal 
voting-precinct,  and  that  the  vote,  which  was  included  by  the  managers 
in  the  consolidated  returns  from  Camden  County,  should  be  rejected. 

It  is  conceded  that  on  the  3d  day  of  November,  18G8,  the  ordinary 
of  Camden  County  made  an  order  of  record  in  his  court  by  which  he 
attempted  to  abolish  this  precinct.  A  certified  copy  of  this  order  is 
printed  on  page  42,  Mis.  Doc.  No.  20,  part  2d. 

But  it  is  evident  from  the  authorities  cited  by  the  sitting  member 
himself  that  this  order  has  not  been  regarded,  and  that  the  people  have 
continued  since  to  vote  at  Jelfersonton  precinct. 

The  order  of  the  ordinary  by  which  he  attempted  to  abolish  this  pre- 
cinct in  1868  was  illegal  and  void  for  the  reason  that  at  that  time  Jef- 
fersonton  was  the  county-seat  and  contained  the  court-house  of  Camden 
County,  and  by  the  laws  of  Georgia  then  in  force  the  court-house  in 
each  county  was  designated  as  a  voting-precinct,  and  was  not  subject 
to  be  changed  or  abolished  by  any  authority  except  the  legislature  of 
the  State.    (Sec.  1312,  Code.) 

There  is  also  another  reason  which,  in  the  judgment  of  the  commit- 
tee, is  conclnsive  why  the  precinct  of  Jefifersonton,  or  Jefferson  (for  it 
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appears  to  have  been  designated  by  both  of  these  names)^  coald  not  be 
abolished  by  the  ordinary. 

It  was  designated  and  made  a  voting-district  by  an  act  of  the  legisla- 
ture of  Georgia,  approved  December  21, 1821.  (Dawson's  Compilation, 
page  156.) 

The  court-house  of  Camden  County  was  afterward  at  Jeffersonton, 
and,  by  the  code  before  referred  to,  the  court-house  in  each  county  was 
made  a  voting-place. 

Prior  to  the  election  of  1872,  the  county  seat,  as  well  as  the  place  of 
holding  courts  for  that  county,  was  removed  from  Jefi'ersonton,  which, 
perhaps,  might  be  fairly  considered  as  a  removal  of  the  court-house. 
But  this  act  made  no  mention  of  election  districts. 

The  rule  in  the  construction  of  statutes  is  well  settled  that  when  both 
can  stand  together,  without  conflict,  the  latter  act  will  not  be  made  to 
repeal  the  former  by  construction. 

The  vote  of  this  precinct  was  received  and  counted  by  the  county 
managers,  and  the  committee  believe  that  it  was  in  all  respects  legal, 
and  that  there  is  no  reason  for  rejecting  it. 

BULLOCK  COUNTY. 

The  notice  of  the  contestant  (specifications  9  to  20  inclusive)  makes 
various  charges  of  unfairness,  fraud,  and  illegality,  in  regard  to  the 
management  of  the  election  in  Bullock  County  and  the  consolidation  of 
the  returns;  and  claims  that  the  result  in  this  county  is  so  obscured  by 
fraud  that  the  truth  cannot  be  obtained,  and  that  the  whole  return 
should  be  rejected. 

In  the  case  of  Howard  vs.  Cooper  (Bartlett,  275,)  the  committee  laid 
down  the  following  rule  in  relation  to  cases  of  fraud : 

When  the  result  in  any  precinct  has  been  shown  to  be  so  tainted  with  fraud  that  the  truth 
cannot  be  deducible  therefrom,  then  it  should  never  be  permitted  to  form  a  part  of  the  can- 
vass. The  precedents,  as  well  as  the  evident  requirements  of  truth,  not  only  sanction,  but 
call  for  the  rejection  of  the  entire  poll,  when  stamped  with  the  characteristics  here  shown. 

This  same  doctrine  has  been  repeatedly  laid  down  by  committees,  and 
has  received  the  sanction  of  the  House.  (See  Washburn  vs.  Yoorhees, 
Contested-Election  Cases,  18Go  to  1871,  and  cases  there  cited.) 

The  laws  of  Georgia,  heretofore  cited,  require  that — 

The  superintendents,  to  consolidate  the  vote  of  the  county,  must  consist  of  all  those 
who  officiated  at  the  county-seat,  or  a  majority  of  them,  and  at  least  one  from  each 
precinct. 

The  consolidated  return  for  Bullock  County  (see  page  257)  has  the 
names  of  six  managers  signed  to  the  return  and  certificate,  which  states 
that— 

We  do  certify  that  we  have  this  day  met  and  consolidated  the  returns  of  the  other  voting* 
places  with  the  court-house,  and  that  the  following  is  the  result,  &c 

But  the  testimony  of  these  men,  whose  names  are  signed  to  the  con- 
solidated return  (see  pages  72-79),  discloses  the  fact  that  not  one  of 
them  ever  signed  or  ever  saw  the  consolidated  return,  or  had  anything 
whatever  to  do  with  the  consolidation  of  the  returns  from  that  county. 

Not  one  of  them  is  able  to  tell  anything  about  the  making  up  of  the 
consolidated  returns;  and  two  of  them,  DeLoach  and  Proctor,  decline 
to  answer  questions  on  the  ground  that  the  answers  might  tend  to 
criminate  them.  This  consolidated  return  was  made  up  by  one  C.  A. 
Sorrier  (Mis.  Doc.  20,  part  2,  page  2),  who  was  not  a  manager,  and  had 
no  legal  connection  whatever  with  the  election,  and  had  no  right  to 
handle  any  of  the  papers. 

Yet,  strange  as  it  may  seem,  all  of  the  precinct  returns  were  handed 
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o¥^er  to  him  as  soon  as  they  reached  the  court-house,  aud  continued  in 
his  exclusive  possession  for  many  days. 

He  swears  that  he  made  up  the  consolidated  return  without  the  assist- 
ance or  supervision  of  anybody,  and  signed  the  names  of  the  managers 
to  it  That  consolidated  return  is  dated  on  the  5th  day  of  November, 
and  yet  it  was  not  mailed  to  the  Executive  Department  until  the  19th 
of  November,  as  appears  by  the  testimony  of  the  secretary  of  state, 
who  examined  the  post-mark  (page  139). 

And  instead  of  being  sent  by  mail  from  Bullock  County,  it  was,  on 
the  11th  or  12th  of  November  (see  page  51),  in  the  hands  of  one  Sims, 
who  delivered  it  to  some  party  in  Savannah. 

It  appears  to  have  been  held  back  until  the  returns  from  all  the  other 
counties  had  been  received. 

Another  most  significant  fact  in  this  connection  is  the  failure  to  turn 
over  the  ballots,  returns,  tally-sheets,  and  lists  of  voters,  to  the  clerk  of 
the  superior  court,  as  required  by  the  laws  of  Georgia,  before  referred 
to. 

The  clerk  of  the  superior  court  testifies  that  ^^  nothing  outside  the  hal- 
lot-box^  was  deposited  in  his  office  (page  72). 

It  would  be  difficult  to  conceive  of  a  more  reckless  and  absolute  dis- 
regard of  every  provision  which  the  law  makes  for  securing  the  purity 
of  elections  and  the  correctness  of  returns. 

And  when  we  consider  all  these  facts,  that  the  precinct  returns,  bal- 
lots, poll-lists,  and  tally-sheets  were  all,  immediately  after  the  election 
and  before  tbey  had  been  examined  by  anybody,  turned  over  to  a  man 
who  was  not  sworn  and  who  had  no  legal  connection  whatever  with  the 
election,  aud  no  right  to  the  possession  of  any  of  the  papers ;  that  he, 
and  he  alone,  made  up  the  consolidated  return  without  the  assistance 
of  a  single  man  whose  duty  it  was,  by  law,  to  do  it,  and  signed  the 
names  of  the  managers  to  it ;  that  he  unlawfully  kept  all  of  these  papers 
in  his  possession  for  a  long  time,  not  even  sending  oif  the  consolidated 
retam  within  the  time  or  in  the  manner  required  bylaw ;  that  he  never 
deposited  with  the  clerk  of  the  superior  court  the  ballots,  tally-sheets^ 
lists  of  voters  or  returns,  as  required  by  law  ;  that  during  all  this  time, 
having  every  paper  and  ballot  pertaining  to  the  election  in  the  entire 
connty  in  his  possession,  he  had  every  opportunity  to  change  them  in 
any  manner  he  pleased ;  that  tbere  are  no  papers  in  existence  except 
those  thus  unlawfully  held  in  his  possession,  by  which  the  correctness 
of  the  return  can  be  tested ;  and  finally,  that  no  other  evidence  of  the 
actaal  number  of  votes  cast  for  either  candidate  has  been  produced,  the 
committee  has  very  little  confidence  in  the  correctness  of  any  of  the 
returns  from  this  county. 

But  desiring  in  every  case  to  avoid  the  rejection  of  votes  or  returns 
that  the  evidence  will  in  anywise  justify  the  committee  in  counting, 
they  have  concluded  in  this  case  to  count  the  precinct  returns  of  Bul- 
lock Connty,  covered  as  they  are  with  suspicion,  rather  than  reject  so 
many  votes  for  Mr.  Kawls,  a  large  part  of  which,  at  least,  were  un- 
doubtedly fairly  cast  for  him. 

These  precinct  returns  are  printed  on  pages  32  to  38  (Mis.  Doc.  No. 
20,  part  2),  and  show  the  following  vote: 

Precincts,                                                                                                                   Sloan.  Bawls, 

Statesborough OUO  J38 

Bnar  Patch 000  93 

Sink  Hole 000  113 

Forty-eigrhth  district 000  83 

Forty.giith  district 000  66 

000  493 
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The  pretended  precinct  return,  printed  on  pages  38  and  39,  is  Hot 
counted  by  the  committee,  because  it  does  not  appear  in  what  precinct 
or  county  the  election  was  heM. 

The  consolidated  return  from  this  county  must  be  absolutely  rejected 
for  the  reasons  before  stated.  That  return  is  included  in  the  votes 
before  given,  and  in  it  Mr.  Rawls  is  credited  with  568  votes,  from 
which,  deducting  493,  the  number  shown  by  the  precinct  returns,  the 
dittereuce  is  75,  which  should  be  deducted  from  his  vote. 

CITY  OF  SAVANNAH. 

The  contestant  claims  (see  seventh  specification  of  notice)  that  the 
election  in  the  city  of  Savannah  was  not  held  in  accordance  with  law, 
and  that  the  entire  vote  and  return  are  illegal  and  should  be  rejected. 

By  section  1312  of  the  code  of  Georgia,  heretofore  cited,  it  is  provided 
that  there  shall  not  be  exceeding  one  voting-precinct  in  each  militia 
district. 

And  it  is  claimed  by  the  contestant  that,  in  violation  of  this  provision, 
four  voting-places  were  established  in  different  parts  of  the  court-house 
in  Savannah. 

The  evidence  is  positive  upon  this  point  and  is  undisputed;  four 
ballot-boxes,  at  four  different  voting-places  in  the  court-house,  were  used, 
and  were  presided  over  by  four  distinct  sets  of  managers  and  clerks. 
They  were  so  disconnected  that  no  man  could  Ruperintend  the  voting  at 
more  than  one  box  at  the  same  time.  Two  of  these  voting-places  were 
from  the  streets  on  opposite  sides  of  the  court-house,  and  two  were  from 
the  main  passage-way  through  its  center.    (See  plan,  page  279.) 

The  act  of  Congress  approved  February  28, 1871,  provides  for  the 
appointment  in  certain  cases  of  two  United  States  supervisors  for  each 
election  precinct,  to  superintend  the  election. 

Under  that  act  and  the  act  amendatory  thereto,  two  supervisors  were 
appointed  to  superintend  the  election  at  the  court-house  precinct  in  the 
city  of  Savannah. 

Section  5  of  that  act  requires  the  supervisors  to  "  attend  at  all  times 
and  places  for  holding  elections''  and  "for  counting  the  votes,"  to 
challenge  any  vote  offered  by  any  person  whose  legal  qualifications  the 
supervisors,  or  either  of  them,  shall  doubt;  to  be  and  remain  where  the 
ballot-boxes  are  kept  at  all  times  after  the  polls  are  open  until  each  and 
every  vote  cast  at  said  time  and  place  shall  be  counted,"  &c. 

Section  6  of  the  same  act  requires  the  supervisors  to — 

Take  and  occupy  and  remain  in  such  position  or  positions  from  lime  to  time,  whether  be- 
fore or  behind  the  ballot-boxes,  as  will  in  their  judgement  best  enable  them  or  him  to  see  each 
person  offering  himself  for  registration,  or  offering  to  vote,  and  as  will  best  conduce  to  their 
or  his  scrutinizing  the  manner  in  which  the  registration  or  voting  is  being  conducted;  and 
at  the  closing  of  the  polls  for  the  reception  of  votes,  they  are,  and  each  of  them  is,  hereby 
required  to  place  themselves  or  himself  in  such  position  in  relation  to  the  ballot-boxes  for 
the  purpose  of  engaging  in  the  work  of  canvassing  the  ballots  in  said  boxes  contained  as 
will  enable  them  or  him  fully  to  perform  the  duties,  &c. 

It  is,  therefore,  evident  that,  if  four  ballot-boxes,  separated  as  these 
were,  can  be  used  at  one  precinct,  it  will  be  impossible  for  the  United 
States  supervisors  to  perform  the  duties  required  of  them  by  the  act  of 
Congress  above  referred  to,  and  that  the  act  can  anywhere,  by  the  man- 
agers of  elections,  be  annulled  and  disregarded. 

In  further  illustration  of  the  truth  of  this,  the  committee  respectfully 
refer  to  the  report  of  S.  D.  Dickson,  one  of  the  United  States  supervisors 
of  the  election  held  at  the  court-house  in  Savannah,  which  is  printed  on 
page  7  (Mis.  Doc.  No.  20,  part  3),  as  follows : 
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Report  of  9.  2>.  DichsoHf  supervisor. 

Savannah,  Ga.,  November  8,  1872. 

Sir  :  I  have  the  honor  to  report  as  supervisor  of  election  for  Presidential  electors,  and 
member  of  Congress  to  represent  the  first  Con^rres&ional  district  of  Georgia  in  the  Forty-third 
Congress  of  the  United  States,  held  at  the  court-house,  in  the  city  of  Savannah,  county  of 
Chatnam,  on  the  5th  day  of  November,  A.  D^  1872. 

I  ^-as  present  at  the  precinct  at  6|  a.  m.  I  found  fonr  boxes  or  precincts  established,  which 
were  all  used  separately.  I  took  my  position  at  box  located  on  the  York  street  side  of  the 
court-house,  and,  With  the  exception  of  fifteen  minutes  (when  you  relieved  me),  supervised  it 
until  the  closing  of  the  polls ;  then  I  bad  the  box  under  my  supervision  until  all  the  ballots 
were  counted.  I  examined  and  counted  every  ballot,  and  report  the  action  of  the  managers 
correct  in  counting.     Annexed  please  find  the  result. 

During  the  voting  there  was  unreasonable  delay  while  challenging,  and  several  voters  were 
refused  to  be  sworn  by  the  managers. 

I  found  it  physically  impossible  to  supervise  more  than  the  one  poll  at  which  I  was  sta- 
tioned, at  which  at  least  three-fourths  of  the  colored  voters  were  challenged.     Consequently 
I  omit  reporting  upon  the  three  boxes  used  at  the  other  parts  of  the  court-house. 
I  am,  very  respectfully,  <&c  , 

S.  D.  DICKSON, 
United  States  Supervisor  of  Election. 

Col.  A.  W.  Stone, 

Chief  Supervisor  of  Elections  for  the  Southern  district  of  Georgia; 

P.  S. — I  have  the  names  of  several  voters  who  were  rejected  by  the  managers.  If  they 
were  legally  entitled  to  vote,  they  should  be  entitled  to  redress. 

Result : 

Grant  electors 657 

Greeley  electors 176 

Sloan  (Congress)   673 

Rawls  (Congress) 167 

S.  D.  D. 

If  four  ballot-boxes  in  four  separate  places  can  be  legally  used  in  one 
voting-precinct,  so  can  forty  or  one  hundred  in  as  many  different  places 
in  the  precinct,  and  any  attempt  ac  supervision  would  be  impossible. 

And  it  is  also  evident  that  the  use  of  four  ballot-boxes,  in  four  sepa- 
rate places,  and  with  four  complete  sets  of  election  officers,  in  what  could 
legally  be  only  one  voting* precinct,  was  in  violation  of  the  spirit  and  in- 
tention, as  well  as  the  letter,  of  the  law  of  Georgia. 

The  committee  cannot  refrain  from  noticing  the  attempt  which  was 
made  by  the  authorities  of  Chatham  County  to  set  aside  all  the  other 
voting-precincts,  and  thereby  compel  the  voters  of  the  entire  county 
either  to  come  to  the  court-house  or  to  lose  the  opportunity  of  voting. 

Such  a  law  practically  disfranchises  large  numbers  of  voters,  and  ought 
to  be  the  subject  of  additional  legislation,  so  far  as  the  election  of  mem- 
bers of  Congress  is  concerned. 

A.S  the  rejection  of  the  vote  of  the  city  of  Savannah  would  not  change 
the  result  in  this  case,  the  committee  have  not  deemed  it  necessary  to 
pass  upon  its  legality,  and  they  therefore  count  it  as  it  was  officially  re- 
turned. 

Tiiere  are  some  other  points  of  minor  importance,  but  no  one  or  all  of 
t&em,  upon  the  evidence  as  produced,  could  possibly  change  the  result 
of  the  election,  and  the  committee  have  therefore  thought  it  unnecessary 
to  go  into  all  of  these  points  in  detail. 
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RECAPITULATION. 

The  following  is  the  resalt  in  figures  as  foand  b}"  the  committee : 

Sloan.  Rawls* 
Total  of  returns  as  given  in  first  table 6,979    8,319 

1.  Bark  Camp  Cross-Roads  omitted  bj  managers  in  consolidating  vote  of 

Buike  County 38 

2.  Bailej'sprecinr.t,  Camden  County 94  17 

3.  Isle  of  Hope,  Chapman's  house,  and  Cherokee  Hill,  Chatham  County....   1,239  2 

4.  Lawtonville,  Burke  County 189  113 

5.  District  259,  Screven  County 4  31 

8,543    8,4^ 
Deduct  from  Mr.  Rawls  in  Bullock  County 75 

Totals 8,543    6,407 

Deduct  Rawls*s  vote  from  Sloan's I    8  407 

Majority  for  Sloan 136 

The  committee  therefore  recommend  the  adoption  of  the  following  res- 
olutions: 

Resolved^  That  Hon.  Morgan  Bawls  is  not  entitled  to  a  seat  in  this 
House  as  a  Eepresentative  from  the  first  Congressional  district  of  Geor- 
gia in  the  Forty-third  Congress. 

Resolved^  That  Hon.  Andrew  Sloan  is  entitled  to  a  seat  in  this  House 
as  a  Representative  from  the  first  Congressional  district  of  Georgia  in 
the  Forty-third  Congress. 


MINORITY  REPORT. 

Mr.  Speer  submitted  the  following  as  the  views  of  the  minority : 

The  undersigned,  dissenting  from  the  conclusions  of  the  majority  of 
the  Committee  on  Elections  in  the  case  of  Andrew  Sloan  vs,  Morgan 
Rawls,  from  the  first  Congressional  district  of  Georgia,  respectfully  sub- 
mit their  views  to  the  House. 

The  following  is  the  canvass  upon  which  was  based  the  certificate  of 
election  issued  by  the  governor  of  the  State  to  the  sitting  member : 


Counties. 

Votes  for  Andrew 
Sloan. 

Votes  for  Morgan 
Rawls. 

A  DDlinir ............................................................................... 

9 
272 

153 

Brytin  ................................................................................. 

200 

Bollock 

56d 

Burke 

1.093 

414 

147 

2,428 

28 
157 

70 

75 
556 
603 
544 
147 
205 

46 
116 

59 

1  051 

C Amclff n    ...........................................I...... .................... ........ 

164 

Charlton........ 

50 

Chatham 

3,161 
291 

Clinch 

Effingham 

273 

Emanuel 

348 

Echols - 

47 

Glynn 

243 

Liberty 

238 

Macintosh  ............................................................................. 

127 

Pierce 

180 

Scriven.......... ...................................................................... 

554 

Tatnall 

376 

Ware 

133 

Wayne  ................................................................................ 

143 

Total. 


6,979  i      8,319 


Minority  for  Rawls.  1,340. 
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The  contestant  asks  the  Hoase  to  subtract  from  this  canvass  all  of  the 
contestee's  votes  (105)  retarued  from  the  sixty-eighth  district  of  Burke 
CouQty,  and  to  increase  contestant's  from  35  to  60 ;  to  add  to  the  con- 
testanVs  vote  200  ballots  for  Mars  Court  Ground,  Scriven  County, 
where  no  election  was  held  ;  to  add  to  the  contestant's  vote  50  ballots 
for  Horse  Stamp  precinct,  Camden  County,  where  no  election  was  held; 
to  add  to  the  canvass  the  vote  of  Lawtonville  precinct,  Burke  County, 
for  Sloan  189,  Kawls  113 ;  to  subtract  from  the  canvass  the  vote  of 
Waynesborough  precinct,  Burke  County,  for  Bawls  475,  Sloau  220  ;  to 
subtract  from  the  canvass  the  entire  vote  of  Bullock  County,  for  Rawls 
568 ;  to  add  to  the  canvass  the  vote  of  Bailey's  Mills  precinct,  Camden 
County,  Sloan  94,  Bawls  17  ;  to  add  3d  to  the  contestant's  vote,  by  the 
correction  of  an  alleged  error  in  Burke  County ;  to  subtract  from  the 
canvass  the  entire  vote  of  the  city  of  Savannah,  for  Eawls  3,161,  Sloan 
2,428;  to  add  to  the  canvass  the  votes  of  the  three  Chatham  County 
precincts,  Isle  of  Hope,  Chapman's  House,  and  Cherokee  Hill,  for  Sloan 
1,237,  Rawls  2 ;  and  to  subtract  from  the  canvass  the  vote  of  Ware 
County,  for  Rawls  133,  Sloan  116. 

The  sitting  member  asks  the  House  to  subtract  from  the  canvass  the 
vote  of  Jeftersonton  precinct,  Camden  County,  for  Sloan  205,  Rawls 
none  ;  to  subtract  from  the  canvass  the  vote  of  Riceborough  precinct. 
Liberty  County,  for  Sloan  339,  Rawls  3 ;  to  add  to  the  canvass  the  vote 
of  the  two  hundred  and  fifty-ninth  district,  Scriven  County,  for  Rawls 
31,  Sloan  4;  and  to  subtract  from  the  canvass  the  vote  of  Scotland 
precinct,  Emanuel  County,  for  Sloan  19,  Rawls  10. 

1.  LIBERTY  HILL  (SIXTY-EIGHTH  DISTRICT),  BURKE  COUNTY. 

The  official  returns  of  this  precinct  show  105  votes  for  Mr.  Rawls  and 
35  for  Mr.  Sloan.  The  contestant  undertakes  to  impeach  these  returns 
as  fraudulent,  and  insists  that  they  shall  not  be  received  as  evidence  of 
the  number  of  votes  cast  for  the  respective  candidates,  but  that  only 
such  votes  shall  be  counted  as  are  proven  by  the  depositions.  And  he 
claims  that  while  the  depositions  show  that  he  himself  received  60 
votes,  they  do  not  show  that  Mr.  Rawls  received  any. 

No  attempt  has  been  made  by  the  contestant  to  impeach  these  re- 
turns, otherwise  than  by  testimony  offered  to  show  that  he  actually 
received  60  votes,  while  the  returns  only  show  35  votes  in  his  favor. 
He  asks  that  this  testimony  may  subserve  the  twofold  purpose  of  im- 
peaching the  returns  and  establishing  his  own  vote. 

The  undersigned  dissent  from  the  conclusions  of  the  majority  of  the 
committee  respecting  this  precinct,  and  respectfully  invite  the  attention 
of  the  House  to  the  character  of  the  testimony  on  which  these  conclu- 
sions are  based.  Sixty  witnesses  were  examined  on  this  subject  by  the 
contestant.  Forty-three  testified  separately.  Seventeen  subscribed  to 
a  joint  affidavit. 

Smith  Mobly  (p.  91).  He  does  not  testify  that  he  voted  for  the  con- 
testant. 

Q.  What  are  your  reasons  for  supposing  that  jou  voted  that  ticket  ? — A.  Because  it  favors 
tlie  ticket  that  1  voted. 

Berry  Brigham  (p.  91).  He  testifies  that  he  voted  for  Grant,  but  does 
not  say  that  he  voted  for  Sloan. 

Cross-Q.  If  you  are  not  sure  of  the  picture  and  cannot  read  and  write,  what  reasons  have 
yon  for  snpposinji^  it  is  the  same  ticket  i — A.  Because  it  favors  it.  The  letters  look  like  it. 
I  can  spell  a  little. 
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Kinoey  Andersou  (p.  92).    Direct  examinatioD. 

Q.  Did  you  know  that  Andrew  Sloan  and  Morgan  Rawls  were  running  against  each  other 
for  Congress  ?— A.  I  did  not  understand  it  in  that  way. 

David  Godby  (p.  93).  He  seems  to  thiuk  he  voted  for  two  candidates 
for  Congress. 

Cro88-Q.  Who  else  did  you  vote  for  for  Congress  at  that  time  ? 
(Objected  to  as  immaterial.) 
A.  I  disremember  the  name. 

Wilson  Brigham  (p.  93).     Eedirect  examination. 

Q.  Is  this  the  ticket  you  voted  (Exhibit  No.  2)  7~A.  It  looks  like  it,  but  I  think  the 
ticket  I  voted  was  cut  in  two. 

Q.  Were  both  pieces  put  in  f — A.  I  think  the  lower  part  teas  cut  off  about  here  {wituess 
painted  to  Shanes  name),  but  I  think  both  pieces  were  put  in. 

John  Brigham  (p.  94). 

Cross-Q.  Do  you  know  whose  names  were  on  the  ticket  at  the  time  you  voted  7 — A.  I 
think  I  do.    Grant  and  Wilson's  names  were  on  these. 

Cross-Q.  Did  you  know  at  that  time  that  Sloan's  name  was  on  it  T — A.  /  did  not. 

Cross-Q.  How  do  you  know  it  now  f— A.  I  know  by  what  others  said — from  what  our 
president  said.    By  our  president  I  mean  the  president  of  our  club.  Cage  Griffin. 

Sumter  Blocker  (p.  97). 

Q.  Who  told  you  that  you  voted  for  Andrew  Sloan  T — A.  Some  of  the  men  that  looked  at 
my  ticket. 

Cross-Q.  Do  you  know  of  your  own  knowledge,  or  just  from  what  they  told  you  7 — A. 
From  what  they  told  me.    I  did  not  know  of  my  own  knowledge. 

Moses  Young  (p.  97). 

Redirect : 

Q.  Do  you  know  enough  to  tell  whether  that  is  the  ticket  that  you  voted  or  not  ?  (Ex- 
hibit No.  2  shown  to  witness.) — A.  As  far  as  I  can  make  out,  that  is  nearly  pretty  much  the 
ticket. 

Peregrin  Eeason  (p.  101).    Direct  examination. 

Q.  Did  you  vote  for  Morgan  Bawls  or  Andrew  Sloan  f — A  I  could  not  tell  you  that.  I 
voted  the  Kepublican  ticket  entire. 

Willis  Williams  (p.  106).    Direct  examination. 

Q.  Did  you  not  vote  for  somebody  for  Congress  ? — A.  Not  that  I  know  of,  sir. 

Q.  Look  at  that.  (Exhibit  No.  2  handed  to  witness.)  Is  that  the  ticket  you  voted  7 — 
A.  I  canU  read,  sir ;  but  it  did  not  look  like  this.  It  did  not  look  wkite  Uke  this  paper  (point* 
ing  to  Exhibit  No.  2.) 

Q.  Did  you  vote  for  either  Andrew  Sloan  or  Morgan  Rawls  at  that  election  7 — A.  If  I  did, 
I  did  liot  understand  it    I  just  voted  the  paper  they  gave  me,  and  that  was  all. 

Cuyler  Lawrence  (p.  107).  He  does  not  testify  that  be  voted  at  this 
precinct  at  all.    But  he  does  testify  on  cross-examination  as  follows : 

Cros8-Q.  How  do  you  know  you  voted  for  Sloan  and  Grant  and  Wilson? — ^A.  I  heard  the 
paper  read. 

Q.  When  you  heard  it  read,  what  did  they  read  ?  Who  did  they  say  was  candidate  for 
Congress  ? — A.  I  donH  remember  whether  they  said  it  teas  Grant,  ffilson,  or  Sloan,  I  am 
certain  that  they  called  all  three  of  these  names, 

Allen  Eayals  (p.  108).    He  testifies  that  he  did  not  vote  at  tbis  pre- 
cinct. 
Samuel  Lewis  (p.  109). 

Cross-Q.  Look  at  this  And  say  if  it  is  the  same  ticket  you  voted  on  that  day  (Exhibit  No. 
2)  f — A.  Yes,  sir ;  it  looks  like  the  ticket,  but  I  am  not  certain  of  it. 

Jefferson  Aron  (p.  109). 

Cross-Q.  Did  Asa  Clark  tell  you  that  day  that  it  was  Mr.  Sloan  you  was  voting  for ;  did 
he  call  Mr.  Sloan's  name  7 — ^A.  Yes,  sir. 

Cross-Q.  Vi^hat  did  you  vote  for  nim  for;  what  office  was  he  running  forf — A.  I  thought 
it  was  for  Representative,  or  something  of  that  sort. 
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Zed  Sapp  (p.  III).  He  seems  to  have  supposed  that  he  voted  for  two 
candidates  for  Congress. 

In  his  direct  examination  he  testifies  as  follows: 

Q,  For  whom  did  yon  vote  for  a  member  of  Coogress  on  that  day  f — A.  I  voted  for  Sloan 
and  somebody  else.    I  forget  the  names. 

Jeffrey  Hilton  (p.  113),  direct  examination.  He  testifies  that  he  voted 
for  **  Bawls  aptl  Colfax.'^ 

I  voted  the  ticket  they  gave  me;  I  am  certain  I  voted  for  Grant,  Sloan,  and  Bawls,  if  the 
ticket  was  rij^ht. 

Cro88-Q.  You  went  there  to  vote  for  Rawls  and  you  voted  for  him  f — A.  I  went  there  to 
vote  for  Grant  and  Colfax,  and  for  Sioau  and  Rawls,  and  voted  for  them. 

James  Dixon  (p.  115).  He  testifies  that  the  ticket  which  he  voted 
had  writing  on  it  as  well  as  printing.  Whereas  the  contestant's  ticket 
had,  in  fact,  no  writing,  bat  only  printing  on  it. 

Redirect : 

Q.  Are  you  positive  that  the  ticket  you  voted  on  that  day  had  writing  on  it  like  the  writ- 
ing' on  Exhibit  Vo.  2f— A.  Yes,  sir.     I  don't  know  what  it  was,  but  it  had  writing  on  it. 

Q.  Are  you  not  mistaken,  and  was  not  the  ticket  you  voted  like  this  now  presented,  with- 
ont  any  writing  whatever  on  it? 

(Question  objected  to  on  the  ground  that  contestant  has  no  right  to  impeach  the  testimony 
of  his  own  witness.) 

Henry  Chandler  (p.  116). 

Cto88-Q.  What  office  was  Mr.  Sloan  running  forT — A.  I  don't  know  what  office  he  was 
ranning  for. 

Cross-Q.  Was  he  running  for  President,  legislature,  or  constable  7 — A.  He  was  running 
at  President's  election,  that's  for  President. 

Benjamin  Oliver  (p.  118). 

Cross-examined : 

Ctoss-Q.  How  do  you  know  you  voted  for  Mr.  Sloan  7 — A.  I  went  by  the  order  of  the 
president  of  our  club. 

Richard  Kelly  (p.  119). 

Direct  examination : 

Q.  For  whom  did  yon  vote  for  Congress  f — A.  For  Mr.  Sloan,  and  Morgan  Rawls,  and 
Mr.  Grant.    Mr.  Sloan  was  for  Congress. 

Cross-examined : 

Cross-Q.  How  do  you  know  yon  voted  for  Sloan  and  Morgan  Rawls  and  Grant  for  Con- 
gress f — A.  Asa  Clark  read  out  these  men's  names. 

This  disposes  of  20  of  the  43  witnesses  who  were  separately  examined. 
Not  more  than  six  of  the  residue  of  the  forty-three  knew  or  pretended  to 
know  for  whom  they  voted.  The  others  had  been  told  that  they  voted 
for  the  contestant.  To  save  time,  seventeen  more  of  the  same  kind 
were,  by  stipulation,  thrown  into  a  single  affidavit,  which  is  printed  on 
pages  120  and  121  of  the  large  pamphlet,  in  the  following  words : 

UsiTED  States  of  America, 

Southern  Diitrict  of  Georgia^  County  of  Burke,  $8  : 

We,  the  undersigned,  each  for  himself,  swears  that  on  the  5th  day  of  November  last  he 
resided  in  the  county  of  Barke,  in  the  sixty-eighth  militia  district,  and  voted  at  Liberty  Hill, 
in  the  sixty-eighth  militia  district,  for  Presidential  electors  and  a  member  of  the  Forty-third 
Congress,  and  that  we  each  received  our  tickets  at  the  hands  of  Isaac  Boy,  the  vice-presi- 
d^it  of  the  Grant  and  Wilson  club  of  the  said  sixty-eighth  district,  except  Isaac  Griffin,  who 
received  his  ticket  on  that  day  at  the  hands  of  Asa  Clark,  the  secretary  of  said  Grant  and 
Wilson  club,  and  that  we  each  for  ourselves  voted  the  ticket  thus  given  us  on  the  5th  day 
of  November  last,  by  the  said  Boy  and  Clark,  by  depositing  the  same  in  the  ballot-box  at 
said  Liberty  Hill,  over  which  Washington  Moffley  and  two  other  election  managers  presided  ; 
tbat  we  belong  to  the  Republican  party,  and  did  on  that  day,  November  5 ;  that  we  intended 
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to  vote  the  Republican  ticket,  and  for  Andrew  Sloan  ftt  member  of  the  Forty-third  Congress 
from  the  first  Cong^rossional  district  of  Georgia. 

i.  GEORGE  -f  JONES. 

mark, 
bis 

2.  WILLIAM  4-  DICKSON. 

mark. 

3.  ELIA8  -f  ELLISON. 

mark, 
hit 

4.  ALLEN  -f  BURKE. 

mark. 

5.  WILLIAM  -f  VERDERY. 

mark, 
hig 

6.  ROBERT  -f  MORRIS. 

mark. 

7.  MARCH  -f  LOVETT. 

mark. 

big 

8.  ISAAC  -f  GRIFFEN. 

mark. 

bis 

9.  ISAIAH  -f  CLARKE. 

mark. 
hi4 
10.  JOHNSON  H-  WATERS. 
mark. 

bis 
J  I.  EDWARD  -f  CLARKE. 

mark. 

bU 

12.  CYRUS  +  PRESCOTT. 

mark. 

bis 

13.  C^SAR  -f  WAYNE. 

mark. 

bU 

14.  PRICE  +  ELLISON. 

mark. 

bU 

15.  JIM  +  ANDERSON. 

mark. 

bis 

16.  GEORGE  +  NESMITH. 

mark. 

bis 

17.  DAVID  -f  GRIFFIN. 

mark. 

The  foregoing  affidavit  subscribed  and  sworn  to  before  me  this  22d  daj  of  February 
A.  D.  1873. 

ISAAC  BECKETT, 
Register  in  Bankrvptcy,  First  Congressionat  District  of  Georgia^ 

Id  order  to  save  time,  it  was  stipalated  in  writing  by  the  parties  to 
the  contest — 

That  these  electors  are  considered,  on  an  average,  as  reliable  as  those  heretofore  exam- 
ined at  this  place,  and  that  thej  and  the  electors  examined  at  this  place  on  yesterday,  the 
21st  instant,  are  all  colored  men,  and  that  the  men  included  in  the  succeeding  affidavit  can- 
not read  and  write. 

This  average  of  reliability  which  destroys  twenty  of  the  forty -three 
witnesses  who  testified  separately,  also  destroys  eight  of  those  who 
signed  the  affidavit.  Nine  more  are  to  be  rejected  because  not  named 
in  the  notice  to  take  depositions.  The  result  is,  therefore,  that,  of  the 
sixty  votes  claimed,  only  twenty-three  are  proven,  even  by  hearsay  ; 
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thirty- seven  are  not  proven  at  all.  And  not  more  than  nine  of  all  the 
sixty  testify  of  their  own  knowledge.  The  testimony,  then,  instead  of 
impeaching  the  returns,  actually  fails  to  show  as  large  a  vote  for  the 
contestant  as  the  returns  themselves. 

If  tibe  official  returns  of  this  precinct  had  been  first  impeached  by 
overwhelming  proof  of  fraad  on  the  part  of  the  officers,  or  otherwise, 
and  the  parties  had  become  thereby  entitled  to  prove  their  respective 
Totes,  still  would  sach  absurd  testimony  as  this  be  unworthy  of  a  mo- 
ment's consideration  as  proof  of  those  votes.  Bat  to  permit  such  stuff 
first  to  impeach  and  destroy  the  official  retarns,  and  then  to  establish 
the  vote  of  the  contestant,  would  be  a  gross  outrage. 

The  undersigned  were  amazed  at  the  effrontery  of  the  contestant's 
demand.  Thej  are  still  more  amazed  at  the  action  of  the  majority  of 
the  committee  in  response  to  this  demand,  by  which  action  all  but  nine 
of  the  sixty  votes  are  counted  for  the  contestant,  these  nine  votes  being 
excluded  for  the  sole  reason  that  the  witnesses  were  not  named  in  the 
notice  to  take  depositions.  Bat  they  cannot  believe  that  the  House 
will  perpetrate  a  wrong  so  flagrant  as  either  to  set  aside  the  official 
retarns  of  this  precinct  or  to  count  fifty-one  of  these  votes  for  the  con- 
testant. 

2.   ^LknS  COURT  GROUND,  SCRIVEN   COUNTY. 

The  contestant  alleges  that  one  William  Mars,  a  Democrat,  declined 
to  act  as  an  election  officer  at  this  precinct,  and  that  no  election  was 
held.  He  claims  that  for  this  reason  he  is  entitled  to  200  votes,  which 
were  not  in  fact  cast,  but  which  he  thinks  would  have  been  cast,  if  Mars 
had  officiated  in  folfillment  of  his  promise  to  one  Brown.  It  was  com- 
petent for  any  three  freeholders,  out  of  the  contestant's  200  alleged 
supporters,  to  avail  themselves  of  their  right,  expressly  secured  by  the 
statutes,  and  hold  the  election  themselves.  Mr%  Mars  seems  to  have 
had  as  perfect  a  right  to  decline  the  duty  as  they  had.  Inasmuch  as 
none  of  these  partisans  of  the  contestant  held  an  election  in  fact,  and 
none  of  his  emissaries  were  sent  out  from  Savannah  for  that  i)urpo8e, 
this  novel  claim  must  be  rejected. 

3.  nORSE-STAMP   PRECINCT,  CAMDEN  COUNTY. 

The  contestant  alleges  that  David  G.  Scarlett,  a  Democrat,  declined 
to  act  as  a  precinct  officer  at  that  place,  and  that  no  election  was,  in 
fact,  held.  He  claims  that  he  is  entitled  for  this  reason  to  50  votes, 
which  were  never  cast,  but  he  thinks  would  have  been  cast  if  Scarlett 
had  officiated.  Three  other  freeholders  were  present,  but  none  of  them 
acted  as  officers,  and  no  election  was  held.  This  claim,  like  the  preced- 
ing, is  preposterous. 

4.    LAWTONVILLE  (SIXTY  FIRST  DISTRICT),  BURKE  COUNTY. 

The  contestant  alleges  that  the  following  vote  was  cast  at  this  pre- 
cinct : 

Andrew  Sloan 189 

Morgan  Rawls 113 

Majority  for  Sloan 76 

And  he  claims  that  this  vote,  which  was  not  returned  or  canvassed, 
should  be  counted  by  the  House.  The  undersigned  cannot  approve 
this  claim,  for  the  following  reasons:  No  return  of  the  vote  was  ever 

11  EC 
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made.  There  is  no  testimony  as  to  the  actaal  vote,  except  that  of  one 
Stanley  Young,  the  United  States  supervisor,  whose  credibility  is  de- 
stroyed by  the  testimony  of  H.  L.  Perkins  and  William  Warnock,  man- 
agers of  the  election,  showing  the  lawless  and  partisan  conduct  of  Young, 
iuid  the  strong  Democratic  majority  pf  the  precinct.  The  following  is 
the  testimony : 

H.  L.  Perkins  awom.    (P.  8,  small  pamphlet ) 

QaeetioD.  Where  do  you  reside? — Answer.  In  the  sixty-first  district  of  Burko  County, 
Georgia. 

Q.  Did  you  attend  an  election  or  any  voting-place  in  the  aforesaid  county  on  the  5th  day 
of  November,  1872,  when  Presidential  electors,  and  Morgan  Rawls  and  Andrew  Sloan,  can- 
didates for  Congress,  were  voted  for  f — A.  I  attended  the  election.  I  do  not  know  whether 
it  was  on  the  5tn  day  of  November  or  not.  I  think  it  was,  though.  I  attended  the  election 
at  Lawtonville,  in  the  sixty-first  district. 

Q.  Who  were  the  managers  at  that  place  of  the  election  ? — A.  John  H.  Perkins,  William 
Wamock,  and  myself. 

Q.  Did  you  make  up  a  return  of  said  election,  certify  to  the  same,  and  send  it  forward  for 
consolidation  with  the  other  precinct  returns  of  Burke  County  f — A.  I  did  not. 

Q.  Did  the  managers  at  the  aforesaid  precinct  make  up,  certify  to,  and  send  forward  a  re- 
turn of  said  election  f — A.  We  did  not. 

(Counsel  for  contestant  objects  on  the  ground  that  the  witness  cannot  know  whether  other 
managers  besides  himself  made  up,  certified,  and  sent  up  such  return.) 

Q.  Why  did  not  the  managers  make  up,  certify  to,  and  send  forward  a  return  of  that  elec- 
tion f — A.  The  reason  I  did  not  sign  it  was  because  the  ballot-boxes  were  emptied  during 
my  absence.    The  same  reasons  were  assigned  by  William  Warnock  for  not  so  doing. 

Q.  When  was  the  ballot-box  emptied,  and  where  were  the  purported  ballots  when  you  re- 
turned, that  caused  you  to  refuse  to  make  up,  certify  to,  and  send  forward  a  return  T — A. 
The  bfbUot- boxes  were  emptied  on  the  floor  of  the  room,  and  when  I  saw  the  purported  bal- 
^ts  thev  were  lying  loose  on  the  floor.  The  voting  was  done  in  the  same  room  I  saw  the 
ballots  laying. 

Q.  Did  you  authorize  any  person  to  empty  said  ballot-box  and  turn  the  ballots  out  loosely 
upon  the  floor  ? — A.  I  did  not. 

,Q.  Who  was  in  the  room  and  near  the  ballots  lying  loose  on  the  floor  when  you  re- 
turned f — A.  Dr.  Young  and  Judge  Carswell,  who  were  the  supervisors;  George  Warnock, 
who  was  a  clerk,  and  John  U.  Pisrkins,  who  was  a  manager,  were  around  the  purported  bal- 
lots lying  on  the  floor. 

Q.  What  did  Dr.  Young  have  to  do  with  said  election  ? — A.  He  was  supervisor  for  the  Re- 
publican party. 

Q.  Did  Dr.  Young  handle  the  ballot-box,  or  the  loose  ballots  on  the  floor  ? — A.  He  .did  han- 
dle the  loose  ballots  ;  he  said  he  was  assorting  them. 

Q.  Was  Dr.  Young  handling  these  ballots  when  you  returned  and  found  said  ballots  loose 
on  the  floor  f — A.  He  was. 

Q.  Were  there  not  many  loose  ballots  lying  around  the  room  where  the  said  election  was 
held;  that  had  not  been  polled  7 — A.  There  were  some.    I  do  not  know  how  many. 

Q.  Did  any  party  attempt,  on  or  after  the  day  of  said  election,  to  induce  you  to  make  up 
and  certify  to  a  return  of  said  election  t — A.  They  did. 

Q.  Please  state  the  name  of  said  party. — A.  Dr.  Young. 

Q.  What  did  Dr.  Yonng  say  to  you  T 

(Counsel  for  contestant  objects  to  witness  stating  any  thing  that  occurred  between  himself 
and  Dr.  Young  unless  contestant  were  present  at  the  time.) 

A.  Dr.  Yonng  sent  for  me  to  come  to  see  him.  I  came.  He  said  it  would  be  much  bet- 
ter for  me  to  sign  on  those  papers  as  a  manager  of  said  election,  as  it  would  save  me  a  great 
deal  of  trouble,  for  by  signing^ them  and  getting  John  Perkins  to  sign  them,  would  put  an 
end  to  any  future  trouble.  That  Sloan  would  go  to  Congress  anyhow.  He  said  that  I 
would  have  to  go  to  Savannah,  and  be  put  to  a  great  deal  of  trouble  and  expense  in  Febru- 
ary, at  the  next  sitting  of  the  United  States  court.  He  also  used  the  argument,  to  induce 
me  to  sign  said  papers,  that  Sloan  was  a  superior  man  to  Bawls,  and  that  Sloan  would  go 
to  Congress  any  way,  and  it  would  be  best  to  sign  up  without  any  trouble ;  that  he  (Young) 
would  get  Judge  Carswell  to  sign  up  also  ;  and  that  if  John  Perkins  and  myself  would  sign, 
it  would  not  make  any  difference  whether  William  Warnock  did  or  not.  He  sai^  that  it 
would  be  to  his  interest  for  me  to  sign  the  papers. 

Q.  Were  any  of  the  managers  of  the  aforesaid  precinct  election  arrested  f  If  so,  when, 
iind  by  whom  7 — A.  Wm.  Warnock  was  arrested  by  Deputy  Marshal  Smith.  It  was  after 
the  election  in  Nofember^  I  think. 

Q.  How  long  after  said  election  was  it  when  Warnock  was  arrested  t — A.  Not  more  than 
three  weeks,  I  think,  after  said  election. 

Q.  Had  Warnock  been  arrested  when  Young  endeavored  to  get  you  to  certify  to  this  pre- 
cinct election  7 — A.  He  had. 
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Q.  Who  repreeented  Mr.  Andrew  Sloan  herein  this  neighborhood  since  the  election  in 
endeaYoring  to  get  yon  to  sig^  and  certify  to  the  aforesaid  election  rotarn,  and  getting  up 
wiUEienea  to  be  used  in  this  contest  f -^A.  Dr.  Yonng  has  been  representing  Mr.  Sloan  by 
trying  to  g«l  me  to  sign  thooe  papers.  And  I  hear  that  he  has  been  getting  up  witnasBaa 
ki  Sloan  among  the  negroes  at  night  .at  their  club  meetings,  and  other  places,  I  supposed. 

(Counael  for  contestant  objects  to  witness  stating  what  be  has  heard.) 

Q.  Are  you  well  acquainted  with  Dr.  Young,  in  this  neighborhood,  and  with  the  people 
of  ibis  neighborhood  t 

(Connael  for  contestant  objects  upon  the  ground  that  the  matter  inquired  about  has  no 
oonnection  with  this  case.) 

A.  I  have  known  Dr.  Young  intimately  for  fourteen  years.  I  was  raised  here  and  I  Iluow 
all  tbe  people  in  this  neighborhood. 

Q.  What  political  party  recelTed  the  majority  of  the  votes  polled  at  the  Lawtonrille  pre- 
cinct, io  the  sixty-first  district,  in  Burke  County,  when  the  aforesaid  electton  was  hoid,  at 
the  October  election  just  preceding  the  election  held  for  Presidential  electors  and  Congress- 
men ? — A.  The  Democratic  party — I  mean  the  candidates  of  the  Democratic  party — received 
the  majority  of  votes. 

Q.  How  has  the  majority  of  the  votes  polled  at  said  precinct  been  in  the  last  several  elec- 
tiona  politically  t— A.  Democratic. 

(Counsel  for  contestant  objects  to  the  last  two  questions  and  answers  upon  the  grounds 
that  there  is  better  evidence  of  the  facts  stated.  The  election  returns  themselves,  of  the 
tevend  elections  named,  constitute  the  proper  evidence  on  this  point.) 

Q.  Waa  there  a  large  number  of  Democratic  electors  present  and  voted  at  the  election  at 
tbe  aforesaid  precinct  on  the  5th  day  of  November,  1872  f^A.  There  was  a  large  number  of 
men  there  who  voted.    Tbey  belonged  to  the  Democratic  party. 

-   Q.  Who  was  Jmown  as  the  Democratic  candidate  for  Congress  at  that  election? — ^A. 
Morgan  Rawls.  * 

William  Warnock.    (P.  18,  small  pamphlet.) 

Question.  Whv  did  you  not  make  up,  certify  to,  and  send  forward  to  the  court-house,  for  con  • 
solidation  with  tne other  precinct  returns  of  Burke  County,  the  ballots  polled  at  that  precinct, 
or  die  resnlt  of  tbe  election  at  said  prscloCt  f — Answer.  Because  in  the  evening  after  the  voting 
was  closed  we  had  a  recess ;  two  of  the  managers  left  the  room,  leaving  the  boxes  in  the  chi^ge 
of  the  third  manager  until  we  returned.  When  I  returned  I  found  the  ballots  out  of  the  boxes 
and  on  the  floor,  in  such  a  condition  that  I  could  not  certify  to  the  number  or  for  whom  they 
were  cast,  the  boxes  having  been  opened  and  the  ballots  taken  out  in  the  absence  of  fl.  L. 
Perkins  and  myself,  two  of  the  managera. 

Q.  Were  there  any  loose  election-tickets  lying  around  that  had  not  been  polled  by  any 
elector  at  that  election  f — A.  There  were  a  few ;  I  don't  think  very  many. 

Q.  Did  you  make  an  effort,  when  vou  returned  and  found  the  bailoi-boxes  emptied  on  the 
floor,  to  verify  the  list  of  Voters;  and  what  did  that  effort  show 9 — A.  I  did  not.  Mn  John 
H.  Perkins,  one  of  the  managers,  and  Dr.  Young,  one  of  the  supervisom,  said  they  could  not 
make  them  agree ;  that  there  were  seven  ballots  short,  or  over,  1  disremember  which. 

Q.  How  long  were  you  and  H.  L.  Perkins  absent  from  the  room  during  this  recess,  when 
these  ballot-boxes  were  emptied  upon  the  floor  9 — A.  I  think  it  was  about  fifteen  or  twenty 
minutes ;  it  might  have  been  longer,  or  not  so  lonff  ;  it  was  a  short  time. 

Q.  Before  leaving  the  room,  in  attempting  to  tally  any  of  the  ballots,  did  you  call  out  to 
the  clerks,  Wheeler  and  Wilson,  and  Qrover  and  Baker,  for  the  purpose  of  having  tallies 
made  thereof  ?— A.  I  did  not. 

Q.  Did  you  npon  leaving  the  room  remark  that  you  would  not  return,  or  say  that  you 
were  tired  and  were  gomg  home,  and  did  not  care  tu  count  out  Republican  tickets  9 — A.  I 
did  not. 

Q.  Did  H.  L.  Perkins  make  any  such  remark  9 — A.  Not  in  my  hearing.  We  left  the  room 
together. 

Q.  Did  you  return  to  the  room  for  the  purpose  of  completing  said  election  ;  and  would  you 
have  carried  out  that  intention  hid  it  not  been  for  finding  the  ballot-boxes  emptied  and  the 
baHote  scattered  on  the  floor  9~ A  I  did  return  for  that  purpose,  and  would  have  done  it, 
had  it  not  been  for  Ikat  cause. 

Q.^  Did  you  ever  state  to  Dr.  Young  that  a  report  he  made  of  said  election  as  supervisor 
correct  9 — A   I  did  not,  and  did  not  know  tnat  he  had  made  one,  only  from  hearsay. 


Whea  we  coDsider  the  conduct  of  this  man  Young,  who  had  no  legal 
right  to  handle  the  ballots  at  all,  in  emptying  the  tickets  from  the  Ik)x 
on  tbe  floor,  in  tbe  absence  of  two  of  the  managers,  mingling  them  with 
tickets  that  had  never  been  voted ;  his  attempt  to  procnre  a  return  by 
oMcers  who  could  not  honestly  make  it,  through  threats  and  intimida- 
tion ;  his  declaration  that  it  would  be  to  his  advantage  to  have  the  vote 
as  be  counted  it  returned ;  and  when  it  is  shown  that  the  tally-lists  did 
not  agree,  and  that  at  the  election  in  the  previous  month  for  governori 
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tbis  precinct  gave  Smith,  Democrat,  139,  and  Walker,  EepublicaD,  41 
votes,  and  that  for  the  last  several  years  it  had  uniformly  given  a  Dem- 
ocratic ms\jority,  we  cannot  hesitate  to  reject  the  pretended  retam  made 
by  Young,  whose  character  and  conduct,  as  well  as  his  avowed  interest 
in  the  success  of  the  contestant,  render  his  testimony  unworthy  of  belief. 
To  substitute  for  the  requirement's  of  the  law  the  testimony  of  such  a 
witness,  given  under  such  circumstances,  seems  to  the  undersigned  an 
insult  to  the  intelligence  of  the  House.  It  will  be  a  sad  day  for  the 
purity  of  elections  and  the  honor  of  our  country  when  the  rights  of  a 
Bepresentative  in  Congress  shall  be  dependent  upon  one  so  regardless 
of  even  the  forms  of  the  law,  and  so  insensible  to  the  obligations  of  his 
oath. 

6.  WAYNESBOROUGH  PRECINCT*  BURKE  COUNTY. 

The  contestant's  objections  to  the  vote  of  this  precinct  do  not  seem  to 
the  undersigned  to  be  well  taken.  One  of  these  objections  is  that  John 
Mack,  a  colored  man,  who  resided  in  and  had  been  appointed  United 
States  supervisor  for  another  precinct  (viz.  Knight's),  was  arrested  on 
the  day  of  the  election  for  beating  one  Joe  Smith.  Inasmuch  as  Mack 
had  nothing  whatever  to  do  with  the  Wayuesborough  precinct,  his  arrest, 
whether  merited  or  not,  cannot  invalidate  the  election. 

Another  objection  is,  that  whereas  the  official  returns  show  a  majority 
for  Bawls,  one  Jesse  Wimberly  testifies  that  '^  about  five  and  one-half 
Republican  tickets  to  one  and  one-half  Democratic  tickets  were  voted  at 
Wayuesborough,"  and  John  Warren  and  John  Johnson  testify  that  the 
Bepublicans  cast  the  largest  number  of  votes  at  this  precinct.  The 
following  is  the  testimony  of  these  witnesses : 

Jesse  Wimberly  (p.  87). 

Q.  Have  you  been  familiar  with  elections  at  Waynesboron^b  for  some  years  past,  and 
have  you  found  yourself  able,  from  observation,  to  form  some  judgment  of  the  state  of  the 
vote  there  prior  to  the  count  f — A.  I  have. 

Q.  Were  you  a  close  observer  of  the  election  th^pe  that  day  7 — A.  I  was. 

Q.  From  such  opportunities  as  you  had  of  judging,  what  is  your  judgment  of  the  respect- 
ive proportion  of  Democratic  and  Republican  tickets  delivered  by  voters  to  the  managers 
there  at  that  election  f — A.  About  five  and  one-half  Republican,  including  Sloan,  to  about 
one  and  one-half  Democratic,  including  Rawls. 

John  Warren  (p.  87). 

Q.  Have  you  taken  an  interest  at  Wayuesborough  at  previous  elections  f — A.  I  have. 

Q.  Did  you  observe  this  election  closely  f — A.  I  did. 

Q.  From  the  number  of  tickets  you  g^ve  out,  and  from  what  yon  observed  of  that  election, 
for  which  ticket,  Republican  or  Democratic,  were  the  larger  number  of  ballots  cast  there 
that  day,  in  your  judgment? — A.  Republican  ticket. 

John  Johnson  (p.  88). 

Q.  Have  you  taken  an  interest  in  previous  elections  in  Waynesborough  f — A.  I  have. 

Q.  From  your  observation  on  that  day,  what  is  your  judgment  as  to  which  ticket,  the 
Democratic  or  Republican,  had  the  greater  number  of  votes  given  at  Waynesborough  that 
day  9 — A.  Republican. 

This  testimony  does  not  seem  to  the  undersigned  to  be  entitled  to 
much  greater  weight,  as  against  official  returns,  thau  that  of  the  60 
Liberty  Hill  witnesses  already  considered. 

Another  objection  is,  that  although  the  voting  was  done  at  the  court- 
house, that  is  to  say,  in  the  court-house  yard,  yet  it  was  not  done  in  the 
particular  building  called  the  court-house,  but  was  done  in  the  office  of 
the  clerk  of  the  superior  court,  near  the  other  building.  This  objection 
is  obviously  frivolous. 
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6.  BULLOCK  COUNTY. 

The  contestant  denied  the  in*egularity  of  the  county  canvass  or  con- 
solidation for  Bullock  Gonnty ;  but  inasmnoh  as  the  sitting  member 
does  not  rely  npon  this  connty  canvass  or  consolidation,  bat  apon  the 
precinct  returns  themselves,  and  these  precinct  returns,  establishing  the 
vote  of  the  county  beyond  question,  are  presented  on  pages  32  to  39  of 
the  small  pamphlet,  duly  authenticated  by  the  secretary  of  state,  and 
wholly  unim  peached,  the  undersigned  do  not  see  that  it  is  material  to 
inquire  into  the  regularity  of  the  canvass  or  consolidation.  At  the 
same  time  they  find  no  such  irregularity  as  would,  under  the  statutes  of 
Georgia,  invalidate  this  canvass,  even  if  it  were  the  only  evidence  of  the 
vote  before  the  House.  There  is  no  testimony  tending  to  show  that  the 
precinct  officers  did  not  sign  the  precinct  returns.  "So  attempt  was  made 
to  show  this,  although  an  attempt  was  made  to  show  that  they  did  not 
make  a  consolidation  at  the  county  site.  The  contestant  complained 
that  the  ordinary,  Mr.  Sorrier,  after  considerable  delay,  sent  these  re- 
turns to  the  secretary  of  state,  by  way  of  Savannah.  But  however 
this  may  be,  it  would  not  affect  the  case;  for  his  testimony,  on  pages  2, 
3,  4,  and  5  of  the  small  pamphlet,  shows  how  the  delay  occurred,  and 
why  the  consolidation  was  sent  by  way  of  Savannah ;  so  that  even  if 
there  was  proof  that  the  precinct  returns  accompanied  the  consolidation 
to  the  office  of  the  secretary  of  state,  that  would  not  impeach  them  un- 
der the  evidence  here. 

The  undersigned  cannot  concur  in  the  conclusion  of  the  majority  of 
the  committee,  to  reject  the  returns  of  the  forty-fifth  district  of  Bullock 
County,  which  gives  Mr.  Bawls  75  majority,  and  at  the  same  time  ac- 
cept the  returns  of  one  of  the  precincts  of  Camden  Oounty  giving  Mr. 
Sloan  a  majority  of  205,  and  also  the  returns  of  Bryan  County,  giving 
Mr.  Sloan  a  majority  of  72.  The  forty-fifth  district  returns  are  shown 
on  pages  38  and  39  of  pamphlet,  part  2 ;  the  Camden  retnms  on  pages 
40  and  41  of  the  same  pamphlet ;  and  the  Bryan  returns  on  256  and  257 
of  the  large  pamphlet.  The  ground  of  the  rejection  of  the  forty-fifth 
district  returns  is,  that  the  place  of  the  election  is  not  indicated  in  the 
returns,  but  the  Camden  return  does  not  show  the  place  of  the  election, 
nor  does  the  Bryan  return  show  either  the  place  or  the  time.  The  fol- 
lowing is  the  return  of  the  forty-fifth  district  of  Bullock  County : 

&rATE  OP  Georgia,  County: 

All  and  each  of  as  do  swear  that  we  will  faithfully  superintend  this  day*s  election ;  that 
we  are  justices  of  the  peace,  ordinary  or  freeholders  (as  the  case  may  he),  of  this  county ; 
that  we  will  make  a  just  and  true  return  thereof,  and  not  knowingly  permit  any  one  to  vote 
nnless  we  believe  he  is  entitled  to  do  so  according  to  the  laws  of  this  State,  nor  knowingly 
prohibit  any  one  from  Toting  who  is  entitled  by  law;  and  will  not  diYulge  for  whom  any 
Tote  was  cast,  unless  called  on  under  the  law  to  do  so :  So  help  me  God. 

JOHN  G.  JONES. 
HIRAM  FRANKLIN, 
JOHN  GREEN,  Ex.,  J,  P., 

Superinttndenti, 

Sworn  to  and  subscribed  before  me  this  5th  day  of  November,  1872. 

JOHN  GREEN,  Ex.. 
Justice  of  tkc  Peace, 

State  op  Georgia, County  : 

By  Tirtue  of  the  statute  in  such  cases  made  and  provided,  an  election  was  held  on  the 
Sth  day  of  November,  1872,  at  ,  in  the  county  of  ,  for  a  member  of  Con- 

fress  to  represent  the  Congressional  district  in  the  Fortv-third  Congress  of  the  United 

tates,  ana  for  electors  for  President  and  Vice-President  of  the  United  States ;  and  we,  the 


will  fully  appear  bj  reference  to  the  iocloRed  list  of  voters  and  tally-sheet, 
ander  oor  hands  and  official  signatures  this  5th  day  of  November,  1872. 
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superintendents,  do  hereby  certify  that,  upon  counting  out  the  votes  polled,  the  following  is 
the  result : 

Nam«t  of  caadldfttM  for  eleeton.  Mo.  rotei  polled. 

WillULmT.Wofibrd received.... 75 

Wsfhinffton  Foe  received 75 

Henry  £.Benning  received 75 

Julian  Hartridge  received 75 

H.  O.  Turner 75 

RobtetN.  my  received 75 

W.  I.  Hndaon  received 75 

J. M*  Pace  rec^ved.....^ 75 

Henry  E,  Casey  receivea , 75 

J.  N.  Dorsey  received 75 

£.  D.  Graham  received 75 

Namei  of  eandidates  for  Forty-third  Gongreii.  No.  of  Totes  polled. 

Morgan  Rawls  received 75 

Andrew  Sloan  received 00 

Which 

Given  ui 

JOHN  G.  JONES, 
HIRAM  FRANKLIN, 
JOHN  GREEN.  Ex.,  J.P., 
SuperinUndents. 

The  following  is  the  Camden  County  precinct  return  : 

Georgia,  Camden  County : 

All  and  each  of  us  do  swear  that  we  will  £dthfnlly  superintend  this  day's  election ; 
iha^  we  are  freeholders ;  that  we  will  make  a  just  and  true  return  thereof,  and  not  know- 
inglv  permit  any  one  to  vote  unless  we  believe  he  is  entitled  to  do  so  according  to  the  laws 
of  this  State,  nor  knowingly  prohibit  any  one  ftrom  voting  who  is  entitled  by  law :  and 
will  not  divulge  for  whom  any  vote  was  cast,  unless  called  on  under  the  law  to  do  so  :  so 
help  me  God. 

MONROE  WILSON.  F.  //.. 

his 
PETER  -f  SYBBEL,  F.  «., 
mark, 
his 
DICK  4-  DRUMMOND,  F.  A/., 
mark. 

Superintendents. 

Sworn  to  and  subscribed  before  me  this  5th  day  of  November,  187*2, 

— .^^-^^  , 

Justice  of  the  Peace. 
Oath  of  superintendents  of  election. 

State  of  Georgia, County : 

By  virtue  of  the  statute  in  such  cases  made  and  provided,  an  election  was  hold  on  the  5th 
day  of  November,  1872,  at  ,  in  the  countv  of  for  a  member  of  Congress 

to  represent  the  Congressional  district  in  the  Forty*  third  Congress  of  the  United 

States ;  and  we,  the  superintendents,  do  hereby  certify  that,  upon  counting  out  the  votes 
polled,  the  following  is  the  result : 

for  presidential  electors. 

Amos  T.  Akerman,  vvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvt 
V  V  V  V  V  V  V  V — 205. 

Benjamin  Conley,  at  large 205 

1st  dist.,  Amherst  W,  Stone .v 205 

2d     *•     Joei  Johnson 205 

3d     "      W.B.Jones 205 

4th    *•     W.W.  Merrell 205 

6th    "     Joel  R.  Griffin 205- 

6th    *•     JohnF.  Shine 2i)5- 

7th    "     C.  D.  Forsyth 205^ 

8th    "      Geo.a  Fisher 205- 

9th    *•      C.  A.Ellington 205^ 
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Nmnei  of  eandklatefl  for  Forty-third  Congttm.  Number  of  Tot«i  poTlefl. 

Andrew  Sloan  received 205 

MONROE  WILSON, 

PETER  4-  SIBBfiL. 

mark. 

DICK  -f'l>RUMM6Nt). 

mark. 

Superintendents 

Office  op  Secretary  of  State, 
Atlanta^  Georgia^  Dtcemhtr  27,  1873. 

I  hereby  certify  that  the  above  and  foregoing  one  page,  with  names  of  electofs  thereto  at- 
tached, it  a  true  and  correct  copy  of  the  original  return  on  file,  and  that  the  tally-she^t  and 
list  of  voters  is  also  on  file  in  this  office. 
Given  under  my  official  signature  and  seal. 

N.  C.  BARNETT. 

Secretary  of  State, 

Tbe  following  is  the  Bryan  return : 

Names  of  candidates  for  President, 
For  the  State  at  lar^e : 

William  Wofford 200 

Washington  Poe , 200 

Henry  L.  Benniug 200 

Julian  Hartridee 200 

First  diatrict,  H.  G.  Turner..- 200 

Seeond  district.  Robert  N.  Ely 200 

Third  district,  W,  J.  Hudson 200 

Fourth  district,  J.  U,  Pace 200 

Fifth  district,  Henry  R.  Casey 200 

Sixth  district,  J.  N.  Dorsey 200 

Seventh  district,  E.  D.  Graham 200 

For  Congress,  Morgan  Rawls 200 

Sloan 272 

AmosT.  Akerman 272 

Benjamin  Conly,  at  large 272 

First  district,  Amherst  W.  Stone 272 

Second  district,  Joel  Johnson. 
Third  district,  W.  B.  Jones. 
Fborth.  district,  W.  W.  Merrill. 
Fifth  district,  Joel  R.  Griffin. 
Sixth  district,  John  F.  Shine. 
Seventh  district,  C.  D.  Forsyth. 
Eighth  district,  George  S.  Fisher. 
Ninth  district,  C.  A.  ElUngton. 

We,  as  superintendents  of  this  election,  consolidating,  find,   upon  counting  the  votes, 
that  the  above  is  a  true,  and  just  as  reported  to  us  by  (the)  the  superintendents  of  said  elec- 
tion, was  held  in  conformity  to  the  statute  of  said  State. 
Given  under  our  hands  and  seals  this  Nov.  6,  1872. 

A.  J.  BUTLER. 
JOHN  L.  HAZEMAN. 

bit 

ISAAC  4-  RUSH, 

mark. 

Trufuller, 

The  injustice  of  this  discrimination  in  favor  of  the  contestant  is  ap- 
parent upon  the  face  of  the  returns ;  but,  while  there  is  nothinfi^  in  the 
proofs  to  show  either  the  time  of  the  Bryan  County  election  or  the  place 
of  the  consolidation,  or  the  place  of  the  Camden  election,  yet  the  place 
of  the  election  of  the  <'45th  district"  of  Bullock  County  is  shown  on 
page  74,  of  the  large  pamphlet,  by  John  Green,  one  of  the  officers  of  the 
election,  who  was  called  as  a  witness  by  the  contestant  himself,  and  tes- 
tified as  follows : 

JoBX  Green  sworn. 

Question.  Did  you  act  as  manager  of  the  election  in  Bullock  County,  held  on  the  5th  of 
November  last,  for  Presidential  electors  and  member  of  the  Forty* third  Congress ;  and,  if 
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80,  ftt  what  precinct f — Answer.  I  did,  at  the  fortr-fifih  militia  district,  known  as  the  Club- 
House,  in  the  capacity  of  notary  pnblic  and  ez-omcio  justice  of  the  peace.  Hiram  Franklin 
and  John  Jones  presided  with  me. 

Also  by  John  G.  Jones,  a  manager,  on  page  76  of  the  large  pamphleti 
as  follows : 

John  G.  Jones  sworn. 

Question.  Did  jou,  as  one  of  the  managers,  bring  to  the  conrt-honse  the  returns  of  the 
election  held  at  the  forty-fifth  district  precinct  in  this  county  on  the  &th  day  of  November 
last  for  Presidential  electors  and  memb  er  of  Congress ;  and,  if  so,  what  did  you  do  with 
them  f — ^Answer.  As  one  of  the  managers  at  that  precinct,  I  brought  the  returns  to  the 
court-house.  I  returned  them  to  B.  J.  Sims  the  morning  after  the  election.  I  know  nothing 
more  about  them. 

Q.  Do  you  know  anything  of  the  consolidation  of  the  county  Yote  f — A.  I  do  not. 

Cross-examined : 

Q.  Did  you  present  these  returns  to  Mr.  Sims  in  the  condition  they  were  in  when  they 
left  the  precinct  f — A.  I  did. 

JOHN  G.  JONES. 
Sworn  and  subscribed  before  me  February  14,  1873. 
[SEAL.]  .JOHN  J.  NEWTON, 

Nolary  PmklU. 

Certainly  no  technical  ground  for  this  discrimination  in  favor  of  the 
contestant  can  be  foand  in  the  pleadings  of  the  parties ;  for  if  it  is  true 
that  the  sitting  member  did  not,  in  his  answer  to  the  notice  of  contest, 
raise  this  objection  to  the  Bryan  retarn,  it  is  also  true  that  the  con- 
testant did  not,  in  his  notice  of  contest,  make  this  objection  to  the 
*<45th  district"  returns;  but  it  is  also  true  that  the  sitting  member 
did  in  the  fifth  specification  of  his  answer  insist  upon  this  objection  to 
the  Camden  return. 

7.  bailey's  MILLS  PRECINCT,   CAMDEN  COUNTY. 

The  vote  of  this  precinct  was — 

Sloan M 

Rawls 17 

Majority  for  Sloan 77 

This  vote  was  not  consolidated  with  the  returns  of  Camden  County, 
because  it  was  not  returned  within  the  time  prescribed  by  law.  But  we 
think  it  should  be  counted. 

8.  EBBOB  OF   THIBTY-BIGHT  VOTES  IN   CANVASS  OF  BUBKE  COUNTY. 

There  seems  to  have  been  an  error  in  consolidating  the  returns  of  this 
county.  The  vote,  as  returned,  is :  Sloan,  1,093 ;  Bawls,  1,051.  Sloan's 
true  vote,  as  appears  from  the  precinct  returns,  is  1,131.  We  correct 
this  error  and  give  him  38  votes. 

9.  CITY  OF   SAVANNAH. 

The  contestant  asks  that  the  entire  poll  of  the  city  of  Savannah, 
amounting  to  5,589  votes,  be  rejected  because  four  ballo^boxe8  were 
used  and  more  than  three  superintendents  officiated  at  the  voting-place 
in  that  city. 

The  undersigned  are  of  the  opinion  htat  this  request  ought  not  to  be 
granted  by  the  House.  The  court-house  at  Savannah  is,  like  every 
other  court-house  in  the  State,  made  a  voting-place  by  the  statute  of 
Georgia.    The  number  of  ballot-boxes  to  be  used  is  not  prescribed  by 
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law.    Foar  ballot-boxes  bad  been  used  at  this  votiof^-plaoe  for  many 
years,  as  is  shown  by  the  following  uncontradicted  testimony. 

B.  F.  Sheftall,  one  of  the  managers,  testifies  as  follows,  on  page  22 : 

QaeatioD.  Had  there  been  any  election  held  at  the  conrt-honee  since  the  fonr  ballot- 
bozea  were  established,  before  the  election  held  on  Gth  day  of  Noyerober,  1872  7  If  so, 
bow  many,  and  for  what  pnrpeees  were  ihej  heldf — Answer.  Yes;  there  haye  been  elec- 
tions held  at  the  four  ballot-boxes  since  they  were  established,  and  before  the  election  held 
on  the  5th  Noyember,  1872.  There  were  two  elections  held  before  the  5th  day  of  Noyember, 
1672,  for  froyemor,  members  of  the  legislature,  and  county  officers.  All  the  elections,  ex- 
cept dtj  elections,  haye  been  held  at  tne  conrt-honse  for  tbe  last  three  or  four  years. 

8.  Elsinger,  also  a  manager,  testifies,  on  page  26,  as  follows: 

Cross-question.  Were  there  oyer  any  elections  held  before  the  said  election  in  the  court- 
house, when  four  ballot-boxes  were  used;  and,  if  so,  what  elections? — Answer.  Tes; 
there  were  elections  held  before,  when  four  ballot-boxes  were  used.  They  were  State  elec- 
tions and  county  elections,  and  city  elections  also,  where  three  ballot-boxes  were  used. 

M.  T.  Quinan,  a  manager,  testifies,  on  page  29 : 

Cross-question.  Had  there  been  any  elections  held  at  the  court-house,  at  which  four  ballot- 
boxes  were  used,  prior  to  the  election  of  the  5th  of  Noyember,  1872 f  If  so,  how  many,  and 
what  elections  f — Answer.  At  all  elections  held  since  1866  four  ballot-boxes  haye  been 
used.  There  were  two  elections  for  goyernor  and  members  of  the  legislature ;  one  election 
for  a  Congressman  and  city  officers. 

The  nse  of  foar  ballot-boxes  was  an  absolute  necessity,  for  the  statute 
of  Georgia  provides  only  one  voting-place  in  the  entire  city  of  Savan- 
nah ;  nor  had  any  additional  voting  place  been  established  by  the  ordi- 
nary of  the  connty;  and  unless  several  boxes  had  been  used  at  that 
place,  between  5,000  and  6,000  ballots  mast  have  been  deposited  by 
voters  of  the  city  in  one  box  before  3  o'clock  p.  m. ;  which,  of  coarse, 
would  have  been  an  impossibility.  The  contestant's  proposition,  there- 
fore, disfranchises  a  large  proportion  of  the  voters  of  his  district,  which- 
ever horn  of  the  dilemma  they  may  see  fit  to  take.  If  they  do  not  all 
vote  in  one  box  they  are  to  be  distranchised ;  bnt  if  they  attempt  to  vote 
in  one  box  large  numbers  of  them  are  virtually  disfranchised,  because 
they  cannot  all  vote  in  a  single  ballot-box.  There  is  an  additional 
reason  why  the  voters  of  Savannah  should  not  be  disfranchised  on  ac- 
count of  these  ballot-boxes.  It  is  found  in  section  1362  of  the  Code  of 
Greorgia : 

1362.  Election  not  yoid  by  reason  of  formal  defects.  So  election  ihall  be  defeated  for 
non-compliance  with  the  requirements  of  the  law,  if  held  at  the  proper  time  and  place  b^ 
persons  qualified  to  hold  them,  if  it  is  not  shown  that  bjf  that  non-compliance  the  result  ts 
different  from  what  it  u>ould  have  been  had  there  been  a  proper  compliance, 

ISo  attempt  has  been  made  to  show  anything  of  this  kind  in  the  case 
of  the  Savannah  vote. 

The  contestant  asserted  that  the  number  of  ballots  cast  for  Presiden- 
tial electors  at  Savannah  exceeded  by  22  the  number  of  names  recorded 
on  the  poll-list,  and  insisted  that  this  was  sufficient  evidence  of  fraud 
or  irregularity  on  the  part  of  the  sitting  member's  supporters  to  affect 
the  validity  of  the  entire  vote  of  Savannah.  But  the  undersigned  are 
unable  to  discover  any  evidence  of  fraud  in  this  circumstance.  If  there 
was  any  fraud  here,  certainly  there  seems  to  be  nothing  to  warrant  a 
presumption  that  it  was  perpetrated  by  the  sitting  member  any  more 
than  by  the  contestant;  for,  while  the  evidence  discloses  no  fraud  on 
the  part  of  the  supporters  of  the  sitting  member,  the  following  extracts 
will  show  that  the  contestant's  supporters  were  by  no  means  wholly  free 
from  fault. 

A.  A.  Davis  testifies  respecting  this  election,  on  page  293,  as  follows : 

Answer.  I  do  know  of  parties  beings  arrested  for  illegal  yotinc^  or  yoting  more  than  once. 
There  were  two  that  I  know  of.    I  arrested  Adam  Mcintosh  because  J  saw  him  yote  twice. 
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and  a  boy  bjr  the  name  of  Brown.  On  mj  way  carrying  Adam  Mcintosh  to  the  ffnard-bonse 
he  stated  to  me  that  he  bad  yoted  four  times.  This  man  Brown  that  I  arrastod,  I  saw  him 
vote  twice  myself.  On  the  way  going  to  ^he  guard-hoiise  he  staled  to  me  that  he  had  voted 
three  times,  and  after  I  got  him  into  the  office  at  the  guard-house  he  repeated  the  words  in 
the  presence  of  Lieutenant  Riley  and  the  turnkey  that  he  had  voted  three  times.  I  made 
several  arrests  that  day  ander  the  direction  of  Mr.  Sheftall.  I  can't  say  how  many  were  ar* 
reeled..  •  I  think  there  were  seventeen  or  dghteen.     I  cannot  speak  positively  on  this  fact. 

Q.  To  what  race  and  political  party  did  the  parties  arrested  for  iUegal  voting  at  said 
election  belong  ? 

(Counsel  for  contestant  objects,  unless  it  be  asked  which  one  of  the  contestants  in  this' 
case  tho  parties  voted  for,  the  politics  of  voters  having  nothing  to  do  with  this  issue. ) 

A.  The  parties  arrested  were  black,  and  I  believed  them  to  be  ^publicans.  I  speak  ot 
those  two  parties  that  I  arrested  myself.   All  that  I  arrested  that  day  were  negroes'. 

Q.  To  wluit  race  did  all  the  parties  arrested  on  that  day  belong  7 — A.  They  were  all  negroes ; 
or  that  is  what  I  call  them. 

Q«  Do  you  know  any  facts  going  to  show  for  whom  any  of  the  above  parties  voted  at  said 
elaction  ? — ^A.  To  the  best  of  my  knowledge  and  belief  Aaam  Mcintosh  did  vote  the  Repub- 
lican ticket  twice,  and  Brown  did  vote  it  twice.  The  tickets  were  of  different  color  from  ours 
and  a  very  large  ticket.  I  did  not  see  the  inside  of  the  ticket.  When  I  say  **  ours"  I  mean 
the  Democratic  ticket. 

James  McCaaley  testifies,  on  page  302,  as  follows: 

Answer.  I  arrested  two  myself  for  illegal  voting,  and  others  were  arrested  by  other  officers 
about  thirty  (30)  in  all,  I  think. 

Q.  To  what  race  and  political  party  did  the  persons  belong  who  were  arrested  for  illegal 
voting  at  said  election  7 — A.  The  two  parties  that  I  arrested  were  not  residents  of  the  county; 
they  were  colored  men,  and  belonged  to  the  Republican  party.  All  the  men  arrested  were 
colored  men,  and,  to  the  best  of  my  knowledge,  they  all  belonged  to  the  Republican  party. 

Q.  What  knowledge  have  you  that  the  two  men  whom  you  arrested  were  not  residents  of 
Chatham  County  t — A.  Because  about  two  weeks  before  that  they  were  brought  down  by 
United  States  marshals  as  witnessesin  a  case  fromWilkinson  County.  I  arrested  them  for  vot- 
ing twice,  which  I  saw  myself,  and  trying  to  vote  a  third  time.  They  had  Repablican  tickets 
on  thera,  in  their  hands,  and  some  in  their  pockets.  One  negro  was  named  Harry  Lawtber, 
the  other  Israel  Mitchell.  Mitchell  was  convicted  and  sent  to  the  penitentiary,  and  Lawther 
escaped  from  the  officer  that  was  taking  him  for  examination  or  to  give  bonds,  I  forget  which. 
They  were  identified  by  other  parties  as  having  voted  four  times.  I  mean  in  court.  There 
were  also  four  or  five  others  convicted  for  same  oflfense,  and  sentenced  to  the  penitentiary. 
There  would  have  been  more  convicted,  as  the  officers  that  arrested  them  were  afraid  to  ap- 
pear against  them,  for  fear  of  arrest  themselves  by  the  United  States  authorities. 

The  coutestant  is  a  resident  of  Savannah ;  was  at  this  election,  and 
voted  at  one  of  these  boxes.  No  complaint  was  made  by  him  until  he 
found  the  majority  was  against  him. 

Bat  the  explanation  of  the  circumstance  that  the  ballots  exceed  in 
unmber  the  names  on  the  poll-list,  is  probably  found  on  the  poll-list 
printed  on  page  221  of  the  large  pamphlet.  There  are  more  numbers  than 
names  on  this  poll-list.  On  all  the  other  poll-lists  the  nnmbers  and 
names  end  together.  It  is  probable  that  the  last  names  were  accident- 
ally omitted  by  a  clerk,  or  a  certifying  ofiBcer.  But  if  it  had  been  true 
that  the  number  of  ballots  cast  for  Presidential  electors  actually  exceeded 
the  number  of  names  recorded  on  the  poll-lists,  that  would  not  have 
been  ground  for  rejecting  an  entire  return.  It  is  often  provided  by  law, 
that  in  such  cases  the  election-officers  shall,  before  counting,  take  from 
the  box  and  destroy  enough  ballots  to  make  the  numbers  of  votes  and 
voters  even. 

Again,  the  contestant  objects  to  the  Savannah  election  because  more 
than  three  n^anagers  officiated.  But  the  number  of  managers  is  not 
limited  any  more  than  is  the  number  of  ballot-boxes.  There  must  be 
three  managers,  but  the  statute  does  not  say  there  shall  not  be  more. 
This  is  the  law  : 

1282.  Superintendents  of  elections  of  members  of  the  legislature.  The  persons  qualified 
to  hold  such  elections  are  ordinaries,  justices  of  the  peace,  and  freeholders.  There  must  be 
three  superintendents,  and  one  must  either  bean  ordinary  or  ajustice  of  the  peace,  except  in 
a  certain  contingency  hereinafter  to  be  set  forth. 

1287.  Three  beholders  may  superintend  election.    If,  by  ten  o* clock  a.  m.,  on  the  day  of 
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election/ tbere  10  no  proper  officer  present  to  hold  the  election,  or  tbere  is  one  and  lie  r^deet, 
threafreehdldeis  may  saperintendtbeeleotioB,  and  shall  administer  the  4)ath  reqnired  to  each 
other,  which  shall  be  of  the  same  effect  as  if  taken  by  a  qualified  officer. 

ObrioDsly  there  was  the  same  imperatiFe  neb^ssity  for  additional  mau- 
agers,  as  for  additional  boxes.  All  the  electors  of  SavaoQah  were 
obliged  to  vote  at  the  coart-honie,  and  unless  mor^  than  one  ballot-box 
had  been  used*,  the  election  coald  not  have  been  held  at  all.  These  boxes 
eoald  not  have  been  properly  superintended  by  three  manaflrers.  The 
boxes  were  arrangM  in  a  straight  line  in  one  hall,  and  at  intervals  of 
from' ten  to  sixteen  feet^  with  no  partition  or  wall  or  sereen.  bet  ween  them. 
It  seems  to  have  b<^n  the  best  and  fairest  possible  airangement  to  enable 
the  citizens  to  vote,  and  the  managers  and  supervisors  to  perform  the 
duties  [H'escribed  by  law. 

It  was  suggested  that  the  use  of  additional  ballot-boxes  and  the  em- 
ployment of  additional  superintendents  seemed  to  be  a  device  to  evade 
the  acts  of  Congress  known  as  the  '^  enforcement  acts  ";  but  the  proof 
shows  that  this  practice  obtained  in  Savannah  many  years  before  the 
passage  of  the  enforcement  acts ;  and  besides,  it  is  manifestly  no  part-  of 
the  object  or  effect  of  those  acts  to  prescribe  the  number  of  precinct  offi- 
cers or  ballot  boxes. 

10.      CHEROKEE  HILL,   CHAPMAN'S    HOUSE,   AiVD   ISLE    OP    HOPE  PRE- 
CINCTS, CHATHAM  COUNTY. 

The  vote  of  the  three  precincts  at  Cherokee  Hill,  Chapman's  Houne, 
and  Isle  of  Hope,  in  Chatham  County,  was  excluded  from  the  canvass  or 
consolidation  on  which  the  certificate  of  the  governor  was  predicated. 
The  undersigneii  cannot  concur  in  the  conclusion  of  a  majority  of  the 
committee  to  count  this  vote.  These  precincts  had  never  been  used  be- 
fore, except  in  the  single  case  of  the  election  of  1868. 

In  1870  tbere  was  an  election  in  Georgia  for  members  of  Congress,  of 
the  State  legislature,  and  of  all  county  officers.  In  January,  1872, 
there  was  an  election  for  governor ;  and  in  October,  1872,  the  month 
previous  to  the  election  now  in  question,  there  was  ati  election  for  gov- 
ernor, members  of  the  legislature,  and  county  officers.  Upon  neither  of 
these  several  occasions  was  there  an  election  held  at  any  of  these  precincts^ 
nor  was  there  even  a  pretense  by  any  party  or  person  in  the  entire  State  of 
Georgia  that  they  were  legal  places  for  holding  elections.  That  they  had 
been  established  only  for  the  election  of  1868,  was  during  all  this  time 
the  unchallenged  opinion  of  the  authority  that  established  them  and  of 
the  electors  themselves.  And  that  this  was  the  opinion  of  the  con- 
test^ant's  friends,  and  doubtless  of  himself,  appears  from  the  testimony 
of  H.  S.  Wetmore,  the  ordinary  who  established  them,  as  follows^ 
page  285 : 

Question.  Were  you  appealed  to  or  requested,  on  or  before  the  5tb  day  of  November, 
1872»  to  establish  election  precincts  outside  the  limits  of  the  city  of  Savannah,  in  Chatham 
GoodI^  t  and  if  so,  by  whom,  Mid  to  what  political  party  did  those  appealing  or  request- 
ing belong  T 

(Counsel  lor  contestant  objects  to  the  question,  on  the  ground  that  it  is  not  in  rebuttal 
nor  ia support  of  any  allegation  containod  in  contestee*s  allegations.) 
.Answer.  The  day  preceding  the  election  in  question  I  was  asked  by  Mr.  J.  £.  Bryant, 
whom  I  understooa  to  be  a  committee  for  this  purpose,  to  establish  thesame  election  pre* 
ctncts  in  Chatham  County  as  were  established  for  the  Presidential  election  of  1668.  Hear- 
say makes  Hr.  J.  £.  Bryant  a  Republican, 

The.  Statute  of  Oeorgia  confers  upon  the  ordinary  full  and  exclusiye 
power  to  establish,  change,  and  abolish  election  precincts.  Tbere  seema 
to  be  nothing  in  the  law  which  prevents  him  from  combining,  in  a  sin- 
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gle  order  of  his  coart,  a  provision  for  the  establishment,  and  a  provis- 
ion for  the  snbseqaent  abolishment  of  a  precinct.  No  form  of  words 
is  prescribed  or  required  for  his  order.  Any  phraseology  which  will 
convey  his  meaning  wonld  seem  to  be  sufficient.  Hence  it  is  as  compe- 
tent and  proper  for  the  ordinary  to  provide  in  a  single  order  that  a  new 
precinct  shall  be  used  on  a  future  day  and  then  be  abolished,  as  to  pro- 
vide in  one  order  that  it  shall  be  so  used  on  a  future  day,  and  then  in  a 
subsequent  order  to  provide  for  its  abolishment.  The  only  question  is 
one  of  intent.  These  precincts  were  not  established  until  October  22, 
1868,  and  then,  as  the  undersigned  think,  with  the  intention  of  limiting 
them  to  the  single  election  of  that  year.  The  language  used  may  not 
be  free  from  ambiguity,  but  the  fact  that  it  is  not  is  evidence  of  the  ex- 
ceptional and  temporary  character  of  the  order  itself,  for  the  establish- 
ment of  an  election  precinct,  pure  and  simple,  could  not  afford  the  oc- 
casion for  language  such  as  is  found  in  the  text  of  the  order,  as  fol- 
lows: 

Court  of  ordinarj,  Chatham  Coaaty,  sitting  for  countj  purposes. 

October  22,  1868. 

It  being  necessary  that  election  precincts  should  be  established  in  the  county,  in  order  io  fa- 
€ilitaXe  the  election  to  be  held  on  the  *3d  day  of  November  next,  it  is  tbererore  ordered  that 
election  |)recincts  be,  and  they  are  hereby,  established  at  Cherokee  Hill,  in  the  eighth  mi- 
litia district,  embracing  the  whole  of  said  district ;  at  Chapman's  House,  in  the  seyeath  mi- 
litia district,  embracing  the  whole  of  said  district ;  and  on  the  Isle  of  H.»pe,  embracing  the 
whole  of  the  fifth  and  sixth  militia  districts. 

HENRY  S.  WETMORE, 

Ordinary  C.  C. 

It  is  evident  that  if  the  ordinary  had  intended  to  establish  these  pre- 
cincts |)ermanently,  he  would  not  have  incorporated  in  his  order  these 
words :  ^'  It  being  necessary  that  election  precincts  should  be  established 
in  the  county  to  facilitate  the  election  to  be  held  on  the  3d  day  of  No- 
vember next."  If  it  was  his  purpose  to  restrict  the  use  of  these  pre- 
ciocts  to  the  election  of  1868,  then  these  words  ai^  entirely  appro- 
priate ;  but  if  it  was  not  his  purpose  to  restrict  them  to  a  single  elec- 
tion, these  words  are  altogether  superfluous  and  out  of  place,  and  it 
seems  impossible  to  assign  any  valid  reason  for  their  presence  in  the 
order. 

Mr.  Wetmore,  the  ordinary,  testifies  on  pages  284,  285,  288,  and  289 
of  the  large  pamphlet,  as  follows : 

Q.  What  legal  precincts  did  you  recognize  as  places  of  voting  on  the  5th  day  of  Noyem- 
ber,  1872,  when  a  member  of  the  Fortv-third  Congpress  was  voted  for  in  Chatham  County  7 

(Counsel  for  contestant  objects  to  the  question,  on  the  ground  that  the  recognition  of 
witness  in  the  premises  has  nothing  to  do  with  the  issue  in  the  case.) 

A.  My  opinion  is,  and  was  at  the  date  referred  to,  that  there  were  no  legal  election  pre- 
cincts in  Chatham  County  at  election  r^erred  to ;  that  the  only  legal  polling-place  was  at  the 
court'hintse  in  Chatham  County, 

Q.  Were  you  appealed  to  or  requested,  on  or  before  the  5th  day  of  November,  1872,  to 
establish  election  precincts  outside  the  limits  of  the  city  of  Savannah,  in  Chatham  County; 
and.  if  so,  by  whom,  and  to  what  political  party  did  those  appealing  or  requesting  belong T 

(Counsel  for  contestant  objects  to  the  question,  on  the  ground  that  it  is  not  in  rebuttal 
nor  in  support  of  any  allegation  contained  in  contestee's  allegations.) 

A.  The  day  preceding  the  election  in  question  I  was  asked  by  Mr,  J,  E,  Bryant,  whom  I  under- 
stood  to  be  a  committee  for  this  purpose,  to  establish  the  same  election  precincts  in  Chatham 
County  as  were  established  for  the  Presidential  election  of  1868.  Hearsay  makes  Mr,  J,  E. 
Bryant  a  BepubUean, 

Q.  When  you  speak  of  the  precincts  established  for  the  Presidential  election  in  1868,  in 
Chatham  County,  do  you  mean  that  they  were  only  established  for  that  election  f 

(Counsel  for  contestant  makes  same  objection  as  to  the  previous  question.) 

A.  As  ordinary  of  Chatham  County,  I  inherited  the  powers  of  the  old  inferior  court, 
which,  among  other  things,  have  the  authority  to  establish  or  abolish  election  precincts, 
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oonfonnably  to  the  code  of  Geor^a,  in  certain  forms.  Parsoant  to  this  aathoritj,  and  in 
accordance  with  the  law,  /  established  severtU  eUction  j^neinets  in  Chalkim  Countgjir  the  eU^ 
turn  to  be  held  far  President  in  1868.  It  waa  my  intention,  when  I  established  these  pre- 
aincta,  to  have  them  in  force  only  for  the  election  referred  to. 

Croafr  q.  Does  it  not  require  an  order  of  the  conrt  of  ordinary  to  abolish  a  precinct  once 
•stablished  by  an  order  of  the  same  f — A.  If  precincts  are  established  without  any  limitation 
as  to  their  km,  I  wonld  say  an  order  wonld  have  to  be  made  to  abolish  them. 

Cro«8-q.  Would  you  state  what  words,  if  any,  in  the  order  22d  October,  1868,  const!- 
tnte  the  limitation  that  would  abolish  the  precinct  in  question,  without  an  order  f — A.  It  is 
my  opinion,  and  it  was  my  intention,  that  the  following  words :  "  Being  necessary  that  dec- 
^on  precincts  should  l§  established  in  the  county  to  facilitate  the  elections  to  he  held  on  the  3d  day 
of  November  next,"  being  the  first  part  of  the  order  of  October  22, 1868,  should  limit  the 
eetablishment  of  election  precincts  in  Chatham  County  for  the  day  recited  in  the  order 
only. 

CroBs-q.  Does  the  order  itself  state  that  the  precinct  shall  exist  for  that  day  only  7 — A.  That 
Is  a  matter  of  interpretation  of  meaning.  /  think  that  the  abolishment  is  a  fair  inference,  at 
least  from  the  context  of  the  order ^  and  so  treated  it  for  four  years ;  and  to  the  best  of  my 
knotJedge  and  belief  it  voas  so  treated  for  four  years. 

Cro08-q.  What  necessity,  if  any,  existed  at  the  time  of  the  passage  of  the  order  for  the 
establishment  of  precincts  in  the  county,  that  did  not  exist  at  subsequent  elections  of  a 
similar  character  f — A.  In  1868  it  seemed  to  me  at  least  proper  to  try  the  experiment  of  new 
polling^places,  then  not  existing  in  the  county ;  the  managers  at  some  of  these  polling- 
places  reported  yiolenoe  and  intimidation  shown  them ;  and  regarding  these  precincts 
established  only  for  the  Presidential  election  of  1868, 1  afterward  concluded  it  better  to  have 
the  elections  held  ouly  at  the  court-house,  under  the  eye  of  the  sheriff  and  his  deputies,  so 
that,  if  possible,  peace  and  good  order  could  be  preserved. 

Bat  if  there  coald  be  any  doabt  that  it  was  the  object  and  intention 
of  the  order  itself  to  limit  the  legal  existence  and  restrict  tbe  use  of 
these  precincts  to  the  election  of  1868 ;  if  it  could  be  supposed  that  the 
precincts  had  a  legal  existence  snbsequent  to  the  election  of  1868,  it  is 
nevertheless  clear,  to  the  undersigned,  that  they  could  not  have  sur- 
Tived  the  subsequent  action  of  the  legislature  of  Georgia,  and  of  the 
ordinary  of  Chatham  Oonnty.  On  the  third  day  of  October,  1870,  an 
act  of  the  legislature  of  Georgia  was  approved  providing  for  the  elec- 
tion of  that  year.  While  its  affirmative  provisions  were  mainly  appli- 
cable only  to  that  particular  election,  the  title  shows  that  its  repealing 
clause  was  not  of  a  limited,  but  of  general  application.  The  following 
is  the  title  of  the  act,  namely :  ''An  act  to  provide  for  an  election  and 
to  alter  and  amend  the  laws  in  relation  to  the  holding  of  elections.^  tt  While 
the  act  contains  provisions  specially  and  exclusively  applicable  to  a 
particular  election,  namely,  that  of  1870,  it  also  contains  general  pro- 
visions for  the  alteration  and  amendment  of  the  election  laws  them- 
selves. Its  repealing  clause  is  broad  and  general,  and  it  manifestly  ter- 
minated the  legal  existence  of  these  precincts,  if  they  had  any  legal  ex^ 
istence  after  the  election  of  1868. 

This  is  the  repealing  clause : 

All  laws  militating  against  or  inconsistent  with  this  act  are  hereby  repealed. 

This  act  contains  the  following  provision : 

Sec.  3.  That  said  election  shall  be  managed  and  superintended  at  the  several  court-houses- 
at  the  county  seat,  and  at  any  election  precinct  that  may  exist  or  be  established  in  any  in- 
corporated or  organized  city  or  town,  by  managers  chosen  as  follows. 

It  is  plain  that  the  previous  statutory  provisions  authorizing^ the  ex- 
istence of  precincts  like  these  under  consideration  were  in  conflict  with 
the  provisions  of  this  act,  which  tolerate  precincts  only  in  incorporated 
and  organized  cities  and  towns.  These  provisions  were,  therefore,  not 
merely  suspended  for  the  occasion  of  the  election  of  1870,  but^were  ab- 
solutely repealed. 
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After  the  enactmeDt  of  this  law,  the  followiog  order  was  maide  by  A. 
W.  Stone,  actiDg  ordinary  of  Chatham  County: 

ORDER. 

Election  Precinct,  November  J 5,  1870. 

Court  of  ordinarj,  Chatham  CouDtj,  sitting  for  coanty  purposes,  November  term,  1870. 

It  being  considered  necessary,  in  order  to  carry  oat  the  provisions  of  an  act  of  the  general 
assembly  of  the  State  of  Georgia  entitled  **An  act  to  provide  for  an-election  and  to  alter 
and  amend  the  laws  in  relation  to  the  holding  of  elections,"  approved  the  3d  day  or  Octo- 
ber, 1870,  to  establish  an  election  precinct  in  Chatham  County,  it  is  therefore  ordered  that 
the  city  of  Savannah  be,  and  is  hereby,  made  an  election  precinct,  the  place  of  receiving  the 
▼otes  at  said  election  to  be  hereafter  designated. 

A.  W.  STONE. 
Ordinary  CJuUimm  County, 

It  will  be  observed  that  this  order  absolutely  establishes  Savannah  as 
a  voting  precinct,  and  then  states  that  the  pla<;e  of  receiving  the  votes 
^^  will  be  hereafter  designated."  H!ence  the  following  order  was  issued 
on  the  day  of  its  date : 

ORDER. 

Election  Precinct,  December  16,  1870. 
To  the  voter t  of  Chatham  County : 

You  are  respectfully  notified  that  there  will  be  but  two  ballot-boxes  to  receive  your  votes 
at  the  ensuing  election,  to  be  held  on  the  20th,  21st,  and  ^d  instants,  and  that  both  boxes 
will  be  at  the  court-house  in  Savannah.  Voters  residing  within  the  city  limits  are  requested 
to  vote  in  the  box  at  President-street  entrance  to  court-house  (north  side).  Ydters  Tiding 
In  Chatham  County  outside  of  the  city  limits  will  please  vote  at  box  on  York-etreet  enicanoe 
io  court-house  (south  side). 

HENRY  S.  WETMORE, 

Ordinary  Chatham  County, 

This  order  is  addressed  '^To  the  voters  of  Chatham  Oonnty;"  those 
residing  within  the  city  limits  are  to  vote  at  the  north  side  of  the  coart- 
hoase,  and  those  oatside  of  the  city  limits  at  the  soath  side,  thas  show- 
ing clearly  that  not  only  the  city  bat  the  entire  cdnnty  was  embraced 
in  the  election  precinct  established  by  the  order  of  November  15,  1870, 
thus  inclnding  the  three  precincts  now  in  qaestion.  It  is  urged  that 
this  was  a  temporary  order ;  but  if  only  temporary,  why  was  it  isMued  at 
allf  Savannah  was  already  a  voting  precinct,  and  if  it  was  intended 
to  include  nothing  but  the  city  after  the  election  of  1870,  the  order 
would  not  have  read,  '*  It  is  therefore  ordered  that  the  city  of  Savannah 
be,  and  is  hereby,  made  an  election  precinct^^  and  there  ended,  but  the 
words,  for  Hhis  election  only^  or  words  of  similar  import,  would  have 
been  added,  thus  limiting  it  to  the  one  occasion.  Why  re-establish 
Savannah  as  a  voting  precinct,  when  it  was  already  establishe<l,  unless 
it  was  the  manifest  intention  to  change  its  limits  and  include  or  exclude 
territory  embraced  by  it  under  the  old  law  f  There  was  not  a  word  in 
the  act  of  1870  requiring  the  ordinary  to  issue  this  order ;  and  hence, 
when  he  did  issue  it,  making  it  absolute  in  its  terms,  and  embracing 
the  whole  county  of  Chatham,  it,  of  necessity,  abolished  all  other  voting 
precincts  in  the  county. 

But  the  want  of  legal  authority  to  hold  elections  at  these  precincts 
does  not  seem  to  the  undersigned  to  be  the  only  objection  to  the  admis- 
sion of  these  returns.  The  evidence  satisfies  them  that  their  admission 
would  result  in  the  consummation  of  a  gross  fraud  not  only  upon  the 
sitting  member  but  also  upon  the  citizens  of  the  district.  So  stealthily 
were  these  defunct  precincts  exhumed,  that  out  of  1,241  votes  alleged 
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to  have  been  oast,  only  two  were  returned  for  the  sitting  member,  and 
both  of  those  frpm  one  precinct*  If  a  democratic  and  a  republican  au- 
pervisor  were  nominally  appointed  for  each  precinct  under  the  enforce- 
ment act  on  the  Ist  day  of  November,  four  days  before  the  election, 
information  of  their  appointment  evidently  either  failed  to  reach  the 
democratic  appointees  or  seemed  to  them  unworthy  of  notice,  for  two  of 
those  precinct  returns  show  not  a  single  democratic  vote.  Of  the 
eighteen  election  officers  alleged  to  have  officiated,  sixteen  were  resi- 
dents of  Savannah,  who  proceeded  to  these  precincts,  manifestly  by  a 
pre-concerted  arrangement,  to  execute  this  scheme. 

If  there  were,  in  fact,  no  statutory  impe<liments  to  deter  these  uon* 
resident,  self-constituted  election  officers  from  the  course  which  they 
took,  nevertheless  the  undersized  can  find  no  palliation  for  a  proceed- 
ing so  subversive  of  the  fundamental  principles  of  the  elective  fran- 
chise and  so  dangerous  to  the  purity  of  the  ballot-box. 

These  men  not  only  acted  as  election  officers,  but  also  voted  at  these 
precincts,  where  they  did  not  reside.  The  following  testimony  of  wi^ 
nesses  called  for  the  contestant  discloses  some  of  the  facts  of  the  case : 

King  8.  Thomas  sworn. 

Q.  What  office  did  you  bold  iq  Chatham  County  on  the  5th  day  of  November  last! — A. 
I  wa«  juatice  of  the  peace. 

Q.  In  that  capacity  did  yoo  act  as  manajj^r  of  an  election  on  that  day  for  Presidential 
electors  and  member  of  Cong^ress,  and  wbere  f — A.  I  did ;  at  Isle  of  Hope,  Chatham 
County. 

Q.  Who  were  the  other  mana^gers  of  that  election  f — A.  Joseph  Snead  and  Lewis  Ben- 
nett, freeholders. 

Cross^q.  Where  did  you  and  the  other  persons  who  attempted  to  hold  an  election  at  the 
so-called  precincts  reside  at  the  time  of  said  election  T — A.  Lewis  Bennett  and  myself  resided 
in  the  city  of  Sarannah,  and  Joseph  Sneed  at  White  Bluff,  in  the  6th  district.  Lewis  J. 
Moody  resided  in  the  7th  district,  at  Chapman^s  house ;  John  A.  Staley  resided  in  the  city 
of  Savannah ;  Depont  C.  Kice  resided  in  the  city  of  Savannah  ;  Isaac  oeeley  resided  in  the 
city  of  Savannah ;  James  Porter  resided  in  the  city  of  Savannah  ;  Avery  Smith  resided  in 
the  city  of  Savannah.  The  names  of  the  clerks  at  the  Isle  of  Hope  were  John  H.  De- 
veaux,  who  resided  in  Savannah ;  Isaac  Beckett,  who  resided  in  Savannah;  and  William 
Cantwell,  who  resided  in  Savannah ;  Charles  O.  Fisher  resided  in  Savannah ;  John  J. 
Newton  resided  in  Savannah.  I  was  mistaken  about  William  Cantwell  beiog  a  clerk  at 
Isle  of  Hope ;  he  was  at  one  of  the  other  precincts ;  do  not  know  which.  Those  are  the 
only  clerks  whose  names  I  know. 

Croes-questioo.  Did  you  and  the  other  mana^^rs  of  the  election,  and  clerks  at  said  elec* 
tion,  held  at  the  so-called  precinct  at  Isle  of  Hope,  cast  votes  for  Presidential  electors  and 
member  of  the  Forty-third  Cjn^ess? — Answer.  I  and  the  other  managers  and  clerks, 
except  one,  voted  at  that  election.  I  voted  for  Andrew  Sloan.  To  the  b^t  of  my  knowl- 
edge, the  managers  and  clerks  were  all  Republicans. 

Avery  Sbath  sworn. 

Question.  Were  you  manager  of  an  election  at  Cherokee  Hill,  in  Chatham  County,  for 
Presidential  electors  and  member  of  Congress,  ou  the  5th  day  of  November  lastf  It  so,  who 
else  were  managers,  and  in  what  capacity  did  you  each  act  as  such  f — Answer.  I  was.  Mr. 
Isaac  Seely  and  John  A.  Staley  were  the  others  who  acted  with  me.  We  all  acted  in  the 
capacity  of  freeholders. 

Croes-question.  Where  did  you  and  the  other  managers  at  the  precinct  where  you  pre- 
sided, and  the  clerks,  reside  at  the  time  of  said  election  f — ^Answer.  Tbey  all  resided  in  the 
eity  of  Savannah. 

Cross-question.  Did  you  and  the  managers  and  the  clerks  at  the  so-called  precinct  vote 
for  members  of  Congress  and  for  Presidential  electors  at  that  place  f — Answer.  I  voted,  and 
to  tlie  best  of  m^  knowledge  th^  other  managers  voted.  I  do  not  know  for  whom  they 
voted.    I  voted  tor  Andrew  Sloan. 

Croas-question.  Was  said  election  held  in  any  house ;  or  where  was  it  held  f  Did  you 
have  a  ballot-box;  and  from  whom  did  you  obtain  itf — Answer.  It  was  not  in  a  house. 
Two  of  the  managert  having  the  ballot-box  in  charge  sat  in  a  buggy.  One  of  them  received  the 
hallots  from  the  volert  and  tang  out  the  name  to  the  clerks^  at  the  tame  time  numbering  the  hal- 
lot  and  patting  the  tame  to  the  other  manager ^  who  put  it  in  the  ballot-box.  The  derkt  were  in 
«  carriage  near  by  the  buggy,     I  do  not  know  from  whom  the  ballot-box  wat  obtained. 
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James  Portbr  sworn. 

Question.  Did  joa  act  as  manager  at  the  election  for  Presidential  electors  and  Congress 
on  the  5th  day  of  November  lastt  If  so,  where,  and  in  what  capacity,  and  who  were  toot 
fellow-managers  t — Answer.  I  did  act  as  a  manager  at  Chapman^s  house,  in  Chatham 
Countj,  as  a  freeholder.  L.  C.  Rice,  a  freeholder,  and  L.  J.  Moodj,  a  justice  of  peace,  pre- 
sided with  me. 

Cross-examined : 

Cross-question.  Where  was  your  residence  and  the  residence  of  the  other  managers,  and 
of  the  clerks,  who  presided  with  you  at  said  precincts  on  the  day  of  said  election  T — Answer. 
Mj  residence,  and  that  of  my  fellow-manager,  Mr.  Rice,  and  the  clerks,  was  at  Savannah, 
Chatham  County.  There  were  three  clerks.  Lewis  J.  Mood j,  justice  of  the  peace,  who 
presided  at  said  election,  resided  at  the  6-mile  post  on  the  Ogeechee  road. 

Cross-question.  Did  you  and  the  other  managers  and  the  clerks  at  said  precinct  vote  on 
the  day  of  said  election  at  said  precinct  7 — Answer.  I  did,  and  presume  they  did ;  cannot  say 
positively. 

The  undersigned  respectfully  submit  that  the  admission  of  the  returns 
of  these  vagalK)nds  from  Savannah — who,  not  being  officers  of  the  law, 
at  the  instance  of  the  contestant,  impudently  invaded  districts  where 
they  did  not  reside,  and  undertook  to  vote  and  hold  elections  in  com- 
munities where  they  were  strangers — would  be  to  ignore  all  the  safe- 
guards against  fraudulent  and  illegal  voting  and  management  secured 
by  residence,  official  character,  and  acquaintance  with  the  people.  The 
sitting  member  insists  that  this  scheme  was  devised  to  secure  an  oppor- 
tunity for  a  deposit,  without  challenge,  of  a  large  number  of  illegal  and 
fraudulent  ballots;  and  the  facts  demonstrate  not  only  the  probability 
that  the  scheme  was  devised  for  that  purpose,  but  also  its  remarkable 
adaptation  to  the  ends  proposed. 

One  additional  fact  may  here  be  emphasized  as  showing  the  temporary 
character  of  these  precincts.  At  Cherokee  Hill  there  was  neither  house^ 
barn,  nor  pig-sty  in  which  to  hold  the  election.  It  was  simply  a  point 
in  the  public  highway,  with  neither  tree  nor  stump  to  mark  its  location. 
The  votes  cast  for  the  contestant  here  were  received  by  two  of  his 
friends,  sitting  in  the  huggy^  which  he  had  doubtless  hired  for  them  at  Sa- 
vannahj  and  the  clerks  sat  in  a  carria^ge  near  by!  What  kind  of  a  ballot- 
box  they  had,  or  where  they  got  it,  does  not  appear.  That  the  ordinary 
of  Chatham  County  intended  to  establish  such  a  place  as  a  permanent 
voting-precinct  is  beyond  the  domain  of  intelligent  belief. 

11.  WARE  COUNTY. 

The  committee  reject  the  claim  of  contestant  as  to  this  county,  and 
hence  we  pass  it. 

12.  JEFPERSONTON  PRECINCT,  CAMDEN   COUNTY. 

The  contestee  objects  to  the  vote  of  Jeflfersontou  precinct,  Camden 
County,  where  the  contestant  received  a  majority  of  205^  on  the  ground 
that  there  was  no  such  lawful  voting-place.  It  is  provided  by  section 
1312  of  the  code  of  Oeorgia  that  the  courthouse  or  county  site  of  each 
county  shall  be  a  voting-place,  and  that  other  precincts  may  be  estab- 
lished by  the  ordinary.  By  virtue  of  the  provisions  of  an  act  of  the 
legislature  of  Oeorgia,  the  court-house  or  county  site  of  Camden  County 
hiul  been  removed  from  Jefferson  ton  to  Saint  Mary's  before  this  election. 
Joseph  Sheppard,  one  of  the  managers  of  the  election  at  this  precinct, 
testifies^  on  page  47  of  the  large  pamphlet,  that  the  county  site  was  at 
Saint  Mary's  on  the  day  of  the  election.  The  building  which  had  for- 
merly been  a  court-house  of  course  remained!  in  Jeffersonton ;  but  it  was* 
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no  longer  a  coart-honse  in  the  sense  of  the  statnte,  and  no  longer  a  place 
for  voting. 

This  identical  question  was  decided  by  the  house  of  representatives 
of  Georgia  in  1873,  in  a  contested  election,  which  turned  on  the  vote  of 
this  precinct.  The  case  was  that  of  Hillyer  vs.  Tompkins.  The  report 
of  the  committee  on  electious  is  printed  on  pages  407  and  408  of  the 
journal  of  the  house  of  representatives  of  Georgia  for  1873.  The  com- 
mittee concluded  that  the  votes  cast  for  a  member  of  the  general  assem- 
bly, at  this  precinct,  on  the  2d  of  October,  1872  (one  month  earlier  than 
the  election  now  contested),  were  illegal  and  void,  because  the  precinct 
had  no  legal  existence;  and  the  report  was  adopted  by  the  house.  And 
under  the  plain  letter  of  the  law,  it  seems  impossible  to  come  to  any 
other  conclusion.  Hence  we  deduct  from  the  contestant  his  majority  of 
205,  received  at  this  box. 

13.  RICEBOBOUGH  PEECINCT,  LIBERTY   COUNTY. 

The  vote  alleged  to  have  been  cast  for  the  contestant  at  this  precinct 
of  339  was  consolidated  and  counted.  The  return  is  exceedingly  in- 
formal and  irregular ;  or,  to  speak  more  accurately,  there  is  no  evidence 
of  any  return  at  all.  But  there  is  some  evidence  of  the  actual  vote 
given,  and  heuce,  under  all  the  circumstances,  we  allow  the  vote  to 
stand. 

14.   TWO  HUNDRED  AND  FIFTY-NINTH  DISTRICT,  SCRIVEN  COUNTY. 

The  sitting  member  alleged  that  the  vote  of  this  precinct  was  as  fol- 
lows: 

M org^  Rawls 31 

Andrew  Sloan 4 

Majority  for  Rawls 27 

He  claimed  that  this  vote  was  not  consolidated  or  canvassed,  but  should 
be  counted  by  the  House. 
The  testimony  of  E.  J.  Sheppard  (page  6,  small  pamphlet)  shows  the 

foregoing  to  be  a  correct  statement  of  the  vote  of  this  precinct,  and 
that  it  was  excluded  from  the  consolidated  return  of  Scriven  County, 
because  the  oath  of  the  precinct  managers  was  not  subscribed  by  them. 
Sheppard  testifies  that  be,  as  justice  of  the  peace,  did,  in  fact,  adminis- 
ter the  oath  to  them,  and  that  the  certified  copies  of  the  returns  of 
this  precinct,  marked  exhibits  S  and  T,  on  pages  28, 29,  and  30,  are  true 
copies  of  the  returns.  And  this  proof  is  not  only  wholly  uncontra- 
dicted, but  is  confirmed  by  the  statements  of  the  consolidating  man- 
agers on  page  30,  and  by  the  report  of  the  United  States  supervisor  on 
page  31. 

The  undersigned  are  clearly  of  the  opinion  that  the  vote  of  this  pre- 
cinct should  be  counted  by  the  House. 

15.  SCOTLAND  PRECINCT,  EMANUEL  COUNTY. 

This  precinct,  as  returned,  gives  Sloan  19  and  Bawls  10  votes.  There 
is  no  evidence  of  any  kind  that  the  managers  were  sworn,  and  the  law 
requires  three  managers,  while  but  two  sign  this  return.  The  return 
itself  failing  to  show  a  compliance  with  the  positive  requirements  of  the 

12  E  C 
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law,  it  was  incambeDt  on  the  contestant  to  sappleinent  it  with  parol 
evidence.  This  he  has  not  done,  nor  attempted  to  do.  We  ivject  this 
return,  and  deduct  9  from  Sloan's  vote. 

16.   RECAPITULATION. 

The  regular  returns,  as  made  up  and  sent  to  the  governor  by  the  con- 
solidating managers  of  election,  are  as  follows : 

Votes  for  An-    Vote«  for  Mor- 
drew  Sioao.       gan  Rawli. 

Appling 9  152 

Bryan 272  200 

Bulloch 00<)  568 

Burke 1,093  1,051 

Camden 414  184 

Charlton 147  50 

Chatham 2,428  3,161 

Clinch 28  291 

Effingham 157  272 

Emanuel 70  348 

Echols 75  47 

Glynn 566  243 

Liberty 603  238 

Mcintosh ^ 544  127 

Pierce J47  180 

Scriven 205  554 

TatnaU 46  376 

Ware 116  133 

Wayne 59  143 

6,979  8,319 

Majority  for  Rawls 1,340 

Add  the  following : 

Sloan.  RawU. 

Bailey's  mill  precinct 94  17 

Error  in  Burke  County 38 

259th  district,  Scriven  County 4  31 

136  48 

Rawl»*s  majority 1, 252 

Deduct  the  following  which  were  consolidated  and  counted : 

Sloan.  Rawls. 

Jefferson  precinct,  Camden  County 5i05 

Scotland  precinct,  Emanuel  County 19  10 

224  10 

Leaving  to  be  added  toRawls's  majority 214 

Rawls's  majority  as  above 1, 252 

Rawls's  actual  majority 1,466 

We  therefore  report  the  following  resolution  : 

Resolved,  That  Hon.  Morgan  Bawls,  the  sitting  member,  was  duly 
elected,  and  is  entitled  to  the  seat  occupied  by  him  in  this  House  as  the 
Representative  from  the  first  district  ot  Georgia  in  the  Forty-third  Con- 
gress. 

E.  M.  SPEEE. 

L.  Q.  O.  LAMAE. 

EDWAED  CEOSSLAND. 
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BUENS  VS.  YOUNG— TENTH  CONGRESSIONAL  DISTRICT  OF 

KENTUCKY. 


ImguXvnij  in  the  conot  of  the  vote. 

The  election  laws  of  the  State  provide  the  ballots  shall  have  do  distiD^uishiDg  mark  upon 
them.  It  was  held  that  the  ballots  cast  beariog^  the  prefix  of  '*Hon/'  upon  them  should 
have  been  counted. 

Where  irregularities  charged  were  of  a  nature  to  affect  the  validity  of  a  return,  and  sec- 
ondary proof  of  the  actual  vote  cast  exhibited  a  result  not  differing  from  that  shown  by  the 
returns,  the  vote  was  counted. 

The  House  adopted  the  report  April  11,  1874. 

Jno.  D.  Toung  retained  his  seat. 

April  6,  1874. — Mr.  Crossland,  from  the  Committee  on  Elections,  sub- 
mitted the  foUowiug  report : 

The  Committee  on  JEleetions^  to  tchom  was  referred  the  contest  of  John  M. 
Bums  against  John  D.  Young^  claiming  a  seat  in  the  House  of  Repre- 
sentatives of  the  Forty -third  Congress  as  Representative  from  the  tenth 
Congressional  district  of  Kentucky^  submit  the  following  unanimous  re- 
port: 

The  credentials  of  the  sitting  member  exhibit  the  votes  received  by 
each,  as  follows : 


CouDtitft. 

s 

O 

• 

e 
0 

e 
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• 

Brackan ,^^»^^^^-,^,-,-,-.--..--,,..,,,.^,-^-T..-Tr. ,,.,»,. ...... 

975 

1,663 

709 

5S5 

414 

427 

437 

313 

164 

875 

87 

974 

1,041 

33U 

548 

MaiMni ,..,   ^... 

1.338 

Lewis 

937 

QtHMiap 

866 

BoTd 

638 

Otfter 

560 

Lftwrancfi        ,^.,.^. ...........         -   — 

427 

Jobmoii 

• 

490 

Rowan r... 

272 

BuA 

717 

M^rthl       .         .                 X .      . 
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Mkbolas 

645 

Fleming 

964 

Robaruoa -- 

285 

9,orj 

8.885 

8,885 

T'lQnff '■  maioritv ......... 

168 

The  grounds  of  contest  are  contained  in  the  notice  of  e-ontestant,  a 
copy  of  which  is  here  appended : 

No.  1. — Notice  of  contest. 

Mr.  John  D.  Youmg:  You  are  hereby  notified  that  I  will  contest  your  right  to  a  seat  in 
the  Forty-third  Congress  as  a  member  elect  from  the  tenth  Congressional  district  in  the  State 
of  Kentucky,  on  the  following  grounds: 

I  St.  Because  you  did  not,  at  the  election  in  said  district  on  the  5th  day  of  November, 
1872,  receive  a  majority  of  the  legal  votes  cast  at  said  election  in  said  district. 

2d.  Because  votes  were  counted  for  you  and  against  me  at  said  election,  when  the  poll- 
books  were  not  signed  by  the  proper  officer  as  required  by  law  ;  nor  were  said  poll-bouks 
sod  t'le  votes  for  Congressmen  certified  as  the  law  required. 
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3d.  Becaufle  the  ballot-box  at  the  Dry  Fork  precinct,  in  Lawrence  County,  in  said  district, 
was  not  6«aied ;  nor  was  the  poll-book  sealed ;  nor  were  said  box  and  book  carried  to  the 
connty  conrt  clerk  of  said  county  by  an  officer  of  the  election,  or  by  any  one  in  the  pres- 
ence or  company  of  soch  an  officer,  bat  was  carried  by  a  boy  some  fifteen  or  sixteen  miles 
in  said  condition,  and  by  him  delivered  to  the  clerk. 

4th.  Because  the  poll-book  at  the  Deer  Creek  precinct,  in  Carter  County,  in  said  district, 
was  not  signed  or  certified  as  required  by  law. 

5th.  Because  ballots  or  votes  legally  or  properly  cast  for  me  in  the  counties  of  Bracken, 
Nicholas,  Robertson,  Rowan,  Mason,  Bath,  Boyd,  and  Fleming,  in  said  district,  were  ille- 
gally, wrong^illy,  and  fraudulently  throwa  out,  and  not  counted,  by  the  precinct  and  connty 
election  boards  ot  said  counties. 

6tb.  Because  in  the  computation  of  votes  or  ballots  cast  in  the  counties  last  above 
named  the  various  election  boards  of  said  counties  counted  for  you  more  votes  than  you 
received. 

7th.  Because  I  received  at  said  election  in  said  district  a  majority  of  the  l*'gal  votes  cast 
therein  ;  and,  for  the  reason  herein  set  out,  I  will  claim  the  seat  in  said  Congress  from  said 
State  and  district  as  member  elect  therein. 
Respectfully, 

JOHN  M.  BUR  VS. 

December  23  1872. 

The  answer  of  contestee  denies  each  of  the  grounds  presented  by  the 
notice,  and  makes  the  following  ^*charges"  in  regard  to  the  votes  re- 
ceived by  contestant : 

1st.  You  did  not  receive  a  majority  of  all  the  legal  votes  cast  at  said  election,  in  said  dis. 
trict,  on  the  6th  day  of  November  Ust,  and  I  did. 

2d.  Illegal  votes,  and  votes  by  minors  and  persons  who  had  not  resided  in  the  counties 
and  precincts  the  time  required  by  law,  were  cast  for  you  in  each  precinct  of  said  district. 

3d.  Voters  were  directly  and  indirectly  bribed  to  vote  for  you,  by  the  free  use  of  whisky, 
money,  and  property,  in  the  counties  of  Lewis,  Greenup,  Boyd,  Lawrence,  and  Martin,  and 
said  voters  did.  under  said  influences,  vote  for  you,  ana  in  said  counties  many  voters  were 
awed  and  intimidated,  and  prevented  from  voting  for  me  and  forced  to  vote  for  you. 

4th.  I  charge  that  at  every  precinct  in  said  district  where  you  received  a  majority  the  poll- 
books  and  ballot-boxes  were  not  signed  and  sealed  and  delivered  to  the  clerks  of  the  various 
county  courts,  as  required  by  law  ;  and  votes  were  obtained  for  you  at  each  of  said  precincts 
by  bribery,  fraud,  and  intimidation. 

dth.  I  charge,  and  will  prove,  that  all  the  votes  cast  for  you  in  the  counties  of  Nicholas, 
Robertson,  Bracken,  Mason,  Fleming,  Lewis,  Greenup,  Boyd,  Lawrence,  Martin,  Johnson, 
Carter,  and  Rowan  were  illegal  and  void,  being  in  violation  of  the  fifth  section  of  the  act  of 
the  Kentucky  legislature  in  regard  to  voting  by  ballot,  approved  March  27, 1872,  which  is  as 
follows : 

*'All  ballots  shall  be  printed  or  written  on  white  paper,  and  shall  have  on  them  the  name 
of  the  person  voted  for,  and  shall  have  no  other  distinguishing  mark  on  them,  and  each  bal- 
lot  shall  be  so  folded  as  not  to  show  any  part  of  the  name  written  or  printed  on  it." 

I  state,  and  allege,  in  the  counties  above  named  the  ballots  voted  for  you  had  the  *' dis- 
tinguishing mark  "  *'  Hon."  before  John  M.  Burns,  while  others  had  **Hon.  John  M.  Burns*' 
and  other  distinguishing  marks,  and  all  of  which  ballots  were  counted  for  you,  in  violation 
of  the  eighth  section  of  said  act  of  the  Kentucky  legislature. 

6th.  I  charge  that  all  the  votes  cast  fur  you  in  the  county  of  Martin  were  not  deposited 
in  ballot-boxes  with  locks  and  keys  to  them,  as  provided  by  said  act  of  the  Kentucky  legis- 
lature. 

7th.  I  charge  fraud  upon  your  part  and  upon  the  part  of  your  friends  in  circulating  the 
report  in  the  county  of  Martin  that  I  was  no  candidate,  losing  to  me  by  said  report  more 
than  one  hundred  votes. 

For  these  reasons  I  deny  your  pretended  right  to  a  seat  in  the  Forty-third  Congress  of  the 
United  Stat<  s  from  the  tenth  Congressional  district  of  Kentucky. 
Respectfully, 

JOHN  D.  YOUNG. 

OwiNGSViLLi:,  KY.f  January  6,  1873. 

This  was  the  first  election  held  under  the  statute  of  Kentucky  requir- 
ing elections  for  Representatives  in  Congress  to  be  by  ballot,  as  directed 
by  the  act  of  Congress  approved  February  28, 1871. 

The  directing  provisions  of  the  act  of  the  Kentucky  legislature  are 
very  elaborate,  and  were  not  in  every  instance  strictly  complied  with  by 
officers  who  conducted  the  election.  Many  irregularities  occurred  in 
precincts  in  which  contestee  received  majorities,  and  exactly  similar 


DIGEST   OF   ELECTION   CASES.  181 

irregularities  occurred  in  precincts  which  gave  majorities  for  contestant. 
And,  if  proof  of  mere  irregularities  is  sufficient  to  vitiate  the  vote  in 
these  precincts  and  these  only  counted  where  there  was  strict  conform- 
ity to  the  Kentucky  statute,  the  majority  of  the  contestee  would  be  in- 
creased. In  some  instances  the  county  boards,  in  compliance  with  a 
provision  of  the  statute  which  directs  that  the  ballots  shall  have  on  them 
the  name  of  the  person  voted  for,  and  no  other  distinguishing  mark, 
threw  out  ballots  cast  for  contestant  because  the  word  ^'  Hon."  was  pre- 
fixed to  his  name  on  them.  The  committee  are  of  opinion  that  the  bal- 
lots thrown  out  for  this  reason  ought  to  have  been  counted  for  contest- 
ant. In  the  county  of  Bracken  there  were  thrown  out  because  of  the 
prefix '*  Hon.'*  36  ballots  for  contestant.  In  the  county  of  Mason,  ac- 
cording  to  the  certificates  of  the  precinct  officers.  Young  received  1,663, 
Burns  1,347.  The  county  board  certify  for  Burns  1,338  votes,  or  9  votes 
less  than  the  precinct  certificates  aggregate.  These  9  votes  the  com- 
mittee believe  ought  to  be  counted  for  Burns  for  the  reason  that  the 
county  board  refused  to  allow  any  person  except  the  members  of  the 
board  to  be  present  when  the  ballots  were  counted.  Witness  Hutchens 
swears  that  be  asked  that  permission  to  remain  in  the  room  while  the 
board  were  counting  the  votes,  and  was  refused  by  a  member  of  the 
board. 

The  said  witness,  Hutchens,  testifies  that  the  members  of  said  board 
are  men  of  integrity  and  veracity ;  nevertheless  the  committee  consider 
the  practice  reprehensible  and  dangerous,  and  believe  that  contestant 
Burns  ought  to  have  corrected  for  him  all  the  votes  certified  by  the  pre- 
cinct officers,  viz,  1,367 ;  which  would  give  Burns  as  follows : 

Vote  certified  by  State  board 8,886 

Ballote  thrown  oat  as  stated  above 36 

DtffereDce  between  votes  certified  bj  district  precincts  and  county  boards  in  Mason 

County 9 

Which  makes  contestant's  vote 8,930 

In  Bracken  County  three  ballots  given  for  contestee  Young  were  thrown  out  because 

the  prefix  **Hon."  was  on  them 3 

Thrown  out  in  Fleming  County  for  the  same  reason 1 

Vote  for  contestee  certified  by  State  board 9,073 

Total  vote  for  contestee 9,073 

There  is  no  allegatiou  or  proof  of  f^aud  iu  the  manner  of  conducting 
the  election  iu  other  counties  or  precincts. 

The  counties  of  Lewis,  Greenup,  Boyd,  Carter,  Johnson,  Martin,  and 
Howan  gave  majorities  for  contestant,  and  contestant  received  majori- 
ties iu  various  precincts  iu  the  counties  which  gave  majorities  for  con- 
testee, and  the  committee  find  that  in  these  counties  and  precincts  the 
same  irregularities  were  committed  as  in  the  precincts  and  counties 
which  gave  majorities  for  contestee. 

In  conclusion,  the  committee  are  of  opinion  that,  concerning  the  pre- 
cincts wherein  the  irregularities  were  of  so  grave  and  important  a  na- 
tire  as  to  affect  the  validity  of  the  returns,  the  secondary  proof  of  the 
actual  votes  cast  shows  a  result  not  diflfering  from  that  shown  by  the 
returns.  In  other  precincts,  the  irregularities  complained  of  on  both 
sides,  though  to  be  reprehended,  are  not  of  a  nature  to  necessarily  affect 
the  validity  of  the  returns. 

The  committee  recommend  the  adoption  of  the  following  resolution : 

Besolvedj  That  John  D.  Young,  the  sitting  member,  was  duly  elected 
a  Representative  iu  the  Forty-third  Congress  from  the  tenth  congres- 
sianal  district  of  Kentucky,  and  is  entitled  to  his  seat. 
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MAXWELL    VS.   CANNON.— TERRITORIAL    DELEGATE    OF 

UTAH. 

OroBS  irre^alarities  charged  in  the  manner  of  condncting  the  election  and  making  up  the 
returns.  The  testimony  failed  to  show  that  the  contestant  received  a  majority  of  the  legal 
votes  cast. 

As  to  the  qnalification  of  sitting  member  by  reason  of  ineligibiltj,  that  he  was  the  husband 
of  more  than  one  wife,  and  had  preached  bigamy  or  polygamy ;  it  was  held  that  in  any 
event  the  contestant  could  not  be  admitted  to  the  seat  he  claims. 

The  minority  candidate  claiming  the  seat  on  the  ground  of  the  ineligibility  of  the  majority 
candidate ;  it  was  held  that  a  minority  of  voters  cannot,  without  special  provision,  elect  a 
representative. 

Minority  and  majority  reports  submitted. 

The  following  resolution,  offered  by  Mr.  Harrison,  of  Tennessee,  was  substituted  for  the 
resolution  of  the  committee,  and  adopted  May  12,  1874 — yeas,  135;  nays,  74  ;  not  voting, 
81 :  **That  George  Q.  Cannon  was  duly  elected  and  returned  as  a  Delegate  from  the  Terri- 
tory of  Utah,  and  is  entitled  to  a  seat  as  a  Delegate  in  the  Forty-third  Congress.** 

Authorities  referred  to:  Wallace  vi.  Simpson,  41st  Congress;  Barney  vi.  McCreery,  10th 
Congress ;  B.  F.  Whittemore,  4 1st  Congress ;  Mr.  Matteson,  .35th.  Congress ;  B.  G.  Harris, 
39th  Congpress. 

April  30, 1874. — Mr.  Gerry  W.  Hazelton,  from  the  Committee  on  Elec- 
tions, submitted  tlie  following  report : 

The  Committee  on  Elections^  to  wliom  was  re/erred  the  above  entitled  case^ 
having  had  the  same  under  consideration,  beg  leave  to  snbmit  tJie  follow- 
ing report ; 

The  notice  of  contest  and  the  answer,  which  are  herewith  given,  in- 
dicate the  questions  submitted  to  your  committee : 

No.  1. — Notice  of  contest. 

To  George  Q.  Cannon,  claimant,  vs.  George  R.  Maxwell,  contestant,  for  a  seat  as  Delegate 
from  Utah  Territory  in  the  Forty-third  Congress  of  the  United  States  of  America : 

Yon  are  hereby  notified  that  I,  George  R.  Maxwell,  will  appear  before  the  House  of  Rep* 
resentatives  of  the  United  States  of  America  upon  the  4th  day  of  March,  1873,  or  as  soon 
thereafter  as  I  can  be  heard,  and  then  and  there  contest  yonr  right  to  hold  a  seat  as  Dele- 

fate  from  Utah  Territory  in  said  Congress,  by  virtue  of  a  certain  certificate  which  yoa  now 
old,  dated  October  12,  1872,  signed  by  George  L.  Woods,  as  governor  of  Utah  Territory, 
which  said  certificate  is  based  upon  the  last  general  election  returns  held  in  Utah  Territory, 
becanse — 

First.  You  did  not  receive  a  majority  of  legal  votes  cast  in  a  legal  manner  at  said  elec- 
tion. 

Second.  That  said  election  was  not  a  free  and  fair  expression  of  the  voters  of  Utah  Ter- 
ritory, they,  the  vomers,  having  been  influenced  by  fear  of  one  Brigham  Young  ;  that  yon 
did  combine  and  confederate  with  the  said  Young  and  others,  and  by  duress  and  violence  did 
compel  each  and  everv  voter  who  voted  for  you  to  so  vote  under  no  less  a  penalty  than  death. 

Third.  That  at  said  election  each  and  every  ballot  was  numbered,  and  a  corresponding 
number  was  kept  by  your  confederates  for  the  purpose  of  intimidation. 

Fourth.  All  numbered  ballots  should  have  been  thrown  out  of  the  returns  of  said  election, 
thus  giving  me  a  majority  of  the  legal  votes  cast  in  a  legal  manner  in  precincts  where  no 
numbers  were  used. 

Fifth.  The  returns  of  said  elections  show  that  you  received  twenty  thousand  nine  hun- 
dred and  sixty-nine  votes,  and  that  I  received  one  thousand  nine  hundred  and  forty-two 
votes ;  scattering,  two  votes ;  while  in  truth  and  fact  I  received  three  thousand  five  hun- 
dred and  twenty-two  votes,  all  of  which  were  legal  v.)tes  cast  in  a  lenl  manner ;  that 
in  addition  thereto  I  received  one  thousand  legal  votes  in  the  county  of  Beaver  and  other 
parts  of  the  Territory  of  Utah,  which  were  illegally  thrown  out  because  you  and  your  con- 
federates willfully  neglected  and  refused  to  establish  election  precincts  in  places  where  the 
miners  could  vote ;  also,  I  was  deprived  of  two  thousand  votes  because  the  judges  of  elec- 
tion would  allow  no  one  to  vote  for  me  who  had  not  actually  paid  Territorial  taxes  and  lived 
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one  year  in  the  precinct  where  be  offered  his  vote ;  making  a  total  vote  of  twentj-seven 
thoosand  four  baudred  and  ninety-one  in  a  population  of  eighty -five  thousand ;  and  that 
any  individual,  male  or  female,  throughout  the  entire  Territory,  could  vote  for  you  without 
qualifications,  and  all  that  offered  did  so  vote  for  you. 

Sixth.  That  fifteen  thousand  women,  whose  votes  are  illegal,  voted  for  you ;  that  of  the 
fifteen  thousand  women  who  thus  voted,  five  thousand  of  them  were  of  foreign  birth  and  not 
naturalized,  and  about  five  thousand  of  the  women  were  under  the  age  of  twenty-one  years. 

Seventh.  That  the  male  and  female  voters  in  all  the  precincts  voted  together,  using  the 
same  poll-lists  and  ballot-boxes,  thus  rendering  it  impossible  to  separate  the  male  and  female 
vote;  and  because  the  separation  cannot  be  made,  the  entire  vote,  where  ballots  were  so 
used,  must  be  thrown  out,  thus  leaving  me  a  majority  of  legal  votes  in  precincts  where  no 
females  voted.  That,  aside  from  female  votes,  eight  thousand  males  voted  for  you  who 
were  of  foreign  birth  and  unnaturalized  ;  and  that  large  numbers  of  males  voted  for  you  who 
were  under  tne  age  of  twenty-one  years.  That  you  are  personally  disqualified,  as  you  can- 
not take  the  oath  of  office,  having  heretofore,  to  wit,  on  the  I5th  day  of  May,  Y848,  at  Nan- 
voo,  111.,  taken  the  oath  to  obey  one  Brigham  Toung,  and  his  successors,  in  all  things  tem- 
poral and  spiritual,  upon  pain  of  death,  and  an  oath  of  disloyalty  to  the  United  States,  and 
that  you  would  do  all  in  your  power  to  thwart  aud  overthrow  the  government;  which  oath 
you  now  consider  binding. 

Eig-hth.  That  yon  cannot  take  the  oath  of  office,  having  declared  upon  oath  heretofore,  to 
wit,  on  the  15th  day  of  November,  1871,  at  Salt  Lake  City,  that  you  considered  the  revela- 
tions of  polygamy  paramount  to  all  human  law,  and  that  you  would  obey  said  revelations 
rather  than  the  law  of  any  country. 

Ninth.  That  you  are  further  personally  disqualified  because  yon  are  a  bigamist,  and  living 
in  open  and  continued  violation  of  the  law  of  Qod,  man,  your  country,  decency,  and  civili- 
sation, and  the  act  of  Congress  of  1H62,  entitled  *'An  act  to  prohibit  polygamy  in  the  Terri- 
tories." 

Tenth.  That  you  are  now  living  and  cohabiting  with  four  pretended  wives,  in  defiant  and 
willful  violation  of  the  law  of  Congress  of  1862,  entitled  "An  act  to  prohibit  polygamy  in  the 
Territories."    That  you,  the  said  George  Q.  Cannon,  are  living  in  polygamy. 

Eleventh.  That  you  have  declared  upon  your  oath,  upon  the  15th  day  of  November,  1871, 
or  thereabouts,  that  you  considered  polygamy,  or  the  revelation  authoriziue  it,  paramount  to 
all  human  law  ;  that  no  oath  of  allegiance  to  the  Government  of  the  United  States  would  be 
binding  in  your  case  because  of  these  promises,  and  the  voters  of  Utah  Territory  had  full 
and  ample  notice  of  these  disqualifications  ;  therefore  the  votes  cast  for  you  were  void  and 
of  no  effect. 

Twelfth.  The  certificate  before  referred  to  is  void,  because  notice  of  your  personal  disqual- 
ifications was  brought  home  to  the  governor  of  Utah  Territory  on  the  10th  day  of  September, 
at  his  office  in  Salt  Lake  City,  in  words  and  figures  as  follows,  to  wit :  * 

"Salt  Lake  City,  Utah  Territory, 

**  StpUmber  10,  1872, 
•*  To  his  Excellency  Geo.  L.  Woods, 

Governor  of  Utah : 

*'  I,  the  undersigned,  do,  in  the  name  of  the  loyal  citizens  of  Utah,  solemnly  protest 
against  the  issuance  of  a  certificate  of  election  to  George  Q.  Cannon  as  Delegate  to  Congress 
from  Utah  Territory,  for  the  following  reasons,  to  wit: 

"First.  Because  of  the  illegality  of  *  the  votes  cast  for  said  George  Q.  Cannon,  and  also 
becaose  many  of  the  voters  were  disqualified  by  reason  of  their  extreme  youth,  and  because 
Aot  naturalized.  Again,  because  the  ballots  were  so  numbered  as  to  brin^  the  terrorism  of 
a  so-called  religion  to  bear  upon  the  consciences  of  the  voters,  thus  robbing  them,  for  the 
time,  of  their  free  moral  agency,  and  desecrating  the  proud  and  sacred  fianchise  of  Ameri- 
can citizens. 

*' Again,  I  do  solemnly  protest  against  issuing  said  certificate  to  said  George  Q  Cannon,  be- 
cause of  his  disqualification,  inasmuch  as  he  is  bound  by  solemn  oath  to  recognize  the  will 
•f  the  head  of  the  Mormon  Church  and  priesthood  as  a  power  superior  to  the  Constitution 
and  laws  of  bis  country,  by  the  very  nature  of  his  oath  necessitating  obedience  to  that  will, 
even  when  it  conflicts  with  said  Constitution  and  laws.  Again,  because  he  cannot  take  the 
oath  of  office,  having  declared  in  open  court  that  the  revelation  of  polygamy  is  paramount 
to  all  human  law.  Again,  because  said  George  Q.  Cannon  is  living  in  open  ana  persistent 
violation  of  his  country's  laws,  being  a  noted  polygamist.  Again,  because  his  admission  to 
a  seat  in  Congress  would  involve  the  nation  in  manifest  complicity  with  polygamy.  Again, 
because  it  would  be  a  virtual  recognition  of  polygamy  as  the  state  or  national  religion. 
^i;ain,  because  it  would  be  an  outrage  against  the  moral  sentiment  imbedded  in  the  hearts 
•la  mighty  people,  irrespective  of  their  religious  faith  or  politicLl  predilections.  Again, 
because  it  would  pave  the  way  for  the  admission  of  Utah  as  a  State,  and  the  inevitable  os- 
tracism and  terrorism  that  would  inaugurate  a  reign  of  anarchy  in  Utah,  involving  the  inno- 
cent with  the  guilty.     And  the  voters  of  Utah  had  full  and  ample  notice  of  these  disqualifi- 

eations. 

"GEO.  R.  MAXWELL,  ProtestantJ' 
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Thirteeoth.  Each  and  eyery  fart  charfifed  in  said  protest  is  true.    Yon  will  further  take 
notice  that  I  will  claim  said  seat  as  Delegate  from  Utah  for  the  Forty-third  Conirress. 

GEO.  R.  MAXWELL, 

ComieUant. 
Received  copy  of  the  within  October  29,  1872. 

GEO.  Q.  CANNON. 
Salt  Lake  City. 


No.  2. — Answer. 

Jb  the  matter  of  the  application  of  George  R.  Maxwell,  contestant,  afijainst  George  Q.  Can- 
non, claimant  and  conteatee,  for  a  seat  as  Delegate  from  Utah  Territory  in  the  Forty- 
third  Congress  of  the  United  States  of  America. 

To  Gborge  R.  Maxwell,  Contestant : 

In  answer  to  your  notification  and  statement  of  grounds  on  which  you  rely  to  contest  my 
right  and  to  support  your  claim  to  a  seat  in  the  Forty-third  Congress  as  Delegate  from 
Utah  Territory,  I  deny — 

First.  The  nrst  allegation  contained  in  said  statement,  that  I  did  not  receive  a  majority 
of  the  legal  votes,  cast  in  a  legal  manner,  at  the  election  for  such  Delegate  held  in  UtAii 
Territory  on  the  first  Monday  of  August  (August  5)  A.  D.  1872.    I  deny. 

Second.  That  said  election,  as  alleged  by  you  in  the  second  ground  of  said  statement, 
was  not  a  free  or  fair  expression  of  the  voters  of  Utah  Territory,  or  that  the  said  voters,  or 
any  of  them,  were  influenced  by  fear  of  Brigham  Young  or  any  other  person.  I  further 
deny  that  I  combined  or  confederated  with  the  said  Young,  or  any  other  person  or  associa- 
tion, to  influence  the  said  election,  or  that  I,  or  any  one  on  my  behalf,  or  otherwise,  did,  by 
duress,  violence,  or  other  coercion,  compel  each  or  any  voter  who  voted  for  me  at  said  elec- 
tion so  to  vote,  under  the  penalty  of  death,  or  any  other  penalty  whatever. 

Third.  I  deny  the  thira  allegation  in  said  statement  contained,  *'  that  each  and  every 
ballot  was  numbered  and  a  corresponding  number  was  kept  by  your  (my)  confederates  for 
the  purpose  of  intimidation.'*  I  admit  that  the  ballots  cast  at  said  election  were  numbered 
and  deposited  in  the  ballot-boxes  by  the  judges  oi  the  election  as  they  were  received  from 
the  voters,  and  that  the  clerks  at  tne  several  election  nreciuct«  then  wrote  the  name  of  the 
elector  on  the  poll-list  and  opposite  it  the  number  of  his  vote ;  but  I  deny  that  this  was 
done  for  the  purpose  of  intimidation,  or  for  any  other  purpose  or  reason  than  to  comply  with 
the  laws  of  Utah  Territory  applicable  to  and  regulating  said  election. 

Fourth.  I  deny  the  fourth  allegation  of  said  statement,  that  **all  numbered  ballots  should 
have  been  thrown  out  of  the  returns  of  said  election."  I  base  my  denial  on  the  fact  that 
said  ballots  were  numbered  and  deposited  in  the  ballot-boxes,  and  the  names  of  the  electors, 
and  the  number  of  their  votes  opposite  their  respective  names,  written  on  the  poll-lists  in 
strict  compliance  with  the  provisions  of  the  act  of  the  legislative  assembly  of  the  Territory 
of  Utah,  entitled  **An  act  to  provide  for  the  election  of  a  Delegate  to  the  House  of  Repre- 
aeniatives  of  the  United  States,"  approved  January  10,  1867:  and  of  an  act  of  said  legis- 
lative assembly,  entitled  "An  act  regulating  elections,"  anproved  January  3,  A.  D.  1853.  I 
allege,  as  a  conclusion  of  law,  that  all  ballots  cast  in  the  manner  prescribed  by  the  acts 
above  referred  to  should  have  been  received  and  counted.  I  deny  that  you  received  a  ma- 
jority of  legal  votes,  cast  in  a  legal  manner,  at  said  election. 

Fifth.  As  to  the  fifth  allegation  made  in  said  statement,  I  admit,  as  therein  stated,  that 
the  returns  of  said  election  show  that  I  received  twenty  thousand  nine  hundred  and  sixty- 
nine  votes,  and  that  the  same  returns  show  that  you  received  one  thousand  nine  hundred 
and  forty-two  votes.  I  deny  that  you  received  three  thousand  five  hundred  and  twenty-twe 
legal  votes ;  and  if  the  votes  you  received,  as  shown  by  said  returns,  were  cast  in  the  man- 
ner stated  in  the  fourth  allegation  of  your  statement,  I  deny  that  you  received  any  legal 
votes  at  said  election.  I  deny  that  in  the  county  of  Beaver,  or  any  other  place  in  the  Terri- 
tory of  Utah,  one  thousand,  or  any  other  number,  of  legal  votes  received  by  you  were 
thrown  out.  I  deny  that  I  or  others,  willfully  or  otherwise,  neglected  or  refused  to  establish 
election  precincts  in  places  where  miners  could  vote.  I  further  deny  that  you  were  deprived 
of  two  thousand  votes  at  said  election  because  the  judges  thereof  would  allow  no  one  to 
vote  for  you  who  had  not  actually  paid  Territorial  taxes  and  lived  one  year  in  the  pr«9ciuct 
where  he  offered  to  vote.  I  deny  that  any  individual  was  allowed  to  vote  for  me  who  waa 
not  possessed  of  the  requisite  qualifications  prescribed  by  the  laws  in  force  in  said  Territory 
for  tne  exercise  of  the  elective  franchise.  I  deny,  upon  information  and  belief,  that  any 
legal  vote  offered  for  you  at  said  election  was  rejected  by  the  judges  of  the  election,  or  thai 
voters  friendly  to  you  were  not  allowed  any  and  all  the  rights  exercised  or  claimed  by  those 
who  favored  me. 

Sixth.  In  answer  to  the  sixth  gpround  of  contest  in  said  statement  contained,  I  deny  that 
fifteen  thousand  women  voted  for  me.  I  admit  that  I  received  the  votes  of  a  number  of  fe- 
male citizens  of  the  United  States,  residing  in  and  citizens  of  the  Territory  of  Utah,  which  I 
estimate,  on  information  and  belief,  at  somewhat  less  than  ten  thousand*.     I  deny  your  as- 
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sertion  that  five  thonaaDd  of  the  number  who  thus  voted  for  me  were  of  foreifipa  birth  and 
net  natnraliBed,  or  that  abont  five  thousand  of  them  were  under  the  age  of  twentj-one 
jears.  I  allege,  on  information  and  belief,  that  the  women  who  voted  for  me  at  said  elec- 
tkm  were  citizens  of  the  United  States,  had  been  for  six  months  next  preceding  said  election 
residents  in  the  Territory  of  Utah,  were  twenty^one  years  of  age,  and  possessed  all  the 
qualifications  required  of  voters  in  said  Territory  under  the  provisions  of  an  act  of  Congress 
of  the  United  States  entitled  *'An  act  to  establish  a  Territorial  government  for  Utah,'"  ap- 
proved September  9, 1850,  and  of  an  act  of  the  Territorial  legislature  of  Utah,  entitled  *^An 
act  conferring  upon  women  the  elective  franchise,"  approved  February  12,  1870. 

Seventh.  In  answer  to  your  seventh  allegation,  I  claim  that  it  is  contradictory  and  incon- 
sistent in  this,  to  wit:  In  one  place  you  assert  **that  the  male  and  female  voters  in  all  the 
precincts  vot^  together,  using  the  same  poll-lists  and  ballot-boxes,'*  and  in  another  clause 
of  the  same  sentence  you  assert  that  there  were  *' precincts  where  no  female  voted."  I  ad- 
mit that  male  and  female  voters  at  said  election  used  the  same  poll-lists  and  ballot-boxee, 
but  I  deny  your  conclusion  that  it  is  impossible  for  that  reason  to  separate  male  and  female 
voters,  or  that  such  ballots  should,  for  the  reasons  assigned,  or  for  any  other  valid  cause, 
be  thrown  out  and  not  counted.  I  deny  that  you  received  a  majority  of  legal  votes  in  pre- 
einete  where  no  female  voted.  I  deny  that  eight  thousand  or  any  number  of  males  voted 
for  me  who  were  of  foreign  birth  and  unnaturalized.  I  deny  that  a  large  or  any  number  of 
males  voted  for  me  who  were  under  the  age  of  twenty-one  years.  And  I  further  deny,  upon 
information  and  belief,  that  any  persons  voted  for  me  at  said  election  who  were  not  qualified 
and  legally  entitled  to  vote. 

Eighth.  As  to  the  eighth  allegation  contained  in  said  statement,  I  deny  that  on  the  15th 
day  of  May,  1848,  at  Nauvoo,  111.,  or  at  any  other  time  or  place,  I  took  an  oath  or  an  obli- 
gation to  obev  Brigham  Young  or  his  successors  in  all  things  or  in  anything,  temporal  or 
spiritual.  I  deny  that  at  Nauvoo  or  elsewhere  I  ever  took  an  oath  or  other  obligation  of 
disloyalty  to  the  United  States,  or  that  I  ev«r,  at  any  time  or  place,  took  an  oath  or  obliga- 
tion to  thwart  or  overthrow  the  government ;  and  I  utterly  deny  that  I  have  ever  taken  any 
oath,  affirmation,  or  other  obligation,  or  made  any  declaration  inconsistent  with  my  loyalty 
aad  allegiance  to  the  United  States  or  obedience  to  the  government  and  laws  thereof. 

Ninth.  In  answer  to  the  ninth  allegation  made  in  said  statement,  I  deny  that  on  the  15th 
day  of  November,  1871,  at  Salt  Lake  City,  or  at  any  other  time  or  plaee,  I  declared,  upon 
oath  or  otherwise,  that  I  considered  the  revelation  of  polygamy  paramount  to  all  human 
laws,  or  that  I  would  obey  said  revelation  rather  than  the  laws  of  any  country. 

Tenth.  In  response  to  the  tenth  allegation  contained  in  said  statement,  I  aeny  that  I  now 
live,  or  have  ever  lived,  in  violation  of  the  laws  of  God,  man,  my  country,  decency,  or  civ- 
ilisation, or  of  any  law  of  the  United  States. 

Eleventh.  I  deny  that  I  am  now  living  with  four  wives,  or  that  I  am  living  or  cohabiting 
with  any  wives,  in  defiant  or  willful  violation  of  the  law  of  Congress  of  1862,  entitled  *'An 
act  to  prohibit  polygamy  in  the  Territories." 

Twelfth.  In  answer  to  your  twelfth  allegation,  I  deny  that,  on  the  15th  day  of  November, 
1871,  or  at  any  other  time,  I  declared,  under  oath  or  otherwise,  that  I  considered  polygamy, 
or  the  revelations  authorizing  it,  paramount  to  all  human  law.  Whether  the  voters  ox  Utah 
had  ample  or  full  notice  of  the  pretended  disqualification  alleged  in  your  said  statement  I 
am  nnable  to  say,  and  therefore  neither  admit  nor  deny.  I  deny  as  untrue  and  scandalous 
the  conclusion  you  have  deduced  and  stated,  viz,  **Hiat  no  oath  to  the  United  States 
would  be  biudinff  on  me,"  and  I  oppose  to  such  assertion  not  only  my  positive  denial,  but 
the  reputation  I  have  always  sustained  and  merited  as  a  citizen  obedient  to  the  laws  and 
devoted  to  the  interests  of  his  country. 

Thirteenth.  In  response  to  the  thirteenth  allegation  of  your  statement,  that  you  served  on 
the  governor  of  Utah  Territory  a  copy  of  the  notice  embodied  in  said  statement,  I  neither 
admit  nor  deny  that  such  service  was  made,  but  1  demur  to  and  deny  the  conclusion  which 
you  have  drawn  from  the  alleged  fact,  viz.  That  the  certificate  of  election  which  I  received 
from  bis  excellency  the  governor  of  Utah  Territory  is  void.  As  to  the  matters  charged  in 
laid  notice,  I  deny  alike  all  the  pretended  facts  therein  asserted  and  the  inferences  and  con- 
elusions  which  you  have  thought  proper  to  deduce  therefrom. 

Fourteenth.  Each  allegation  contained  in  your  statement,  except  such  as  I  have  expressly 
admitted,  19  traversed,  and  the  proof  hereby  demanded. 

In  addition  to  the  foregoing  answer  and  denial  of  all  the  material  specifications  contained 
in  your  said  statements  and  notification,  I  hereby  notify  vou  that  I  rest  the  validity  of  my  elec- 
tion as  Delegate  from  Utah  Territory  to  the  Forty-third  Congress  of  the  United  States  of 
Anerica,  and  shall  claim  a  seat  therein  as  such  Delegate,  on  the  following  grounds,  to  wit: 

J  St.  That  on  the  first  Monday,  being  the  5th  day  of  August,  A.  D.  1872,  an  election  was 
held  in  the  Territory  of  Utah  for  Delegate  from  said  Territory  to  the  Forty-third  Congress  of 
the  United  States,  in  pursuance  of  an  act  of  the  legislative  assembly  of  the  Terirtory  of 
Utah,  entitled  **An  act  to  provide  for  the  election  of  a  Delegate  to  the  House  of  Representa- 
tives of  the  United  States,"  approved  January  10,  1867. 

2d.  That  said  act  was  passed  pursuant  to  section  13  of  Statute  of  the  United  States,  enti- 
tled **An  act  to  establish  a  Temtorial  government  for  Utah,"  approved  September  9, 1850. 

3d.  Thai  election  precincts  were,  prior  to  the  said  election,  duly  established  by  the  county 
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coorts  of  the  several  counties  of  the  Territory  of  Utah  Ic  parsnance  of  an  act  of  the  Territo- 
rial lejpslature  of  said  Territory,  entitled  **An  act  creatinfi^  the  office  of  selectmen  and  pre- 
scribing their  duties  also  the  duties,  of  the  county  courts,  approved  January  8,  1866,  and 
that  in  each  county  suitable  and  convenient  precincts  were  thus  established  for  the  accom- 
modation of  all  legal  voters. 

4th.  That  at  said  election  the  senior  justice  of  the  peace  of  each  precinct  acted  as  the  judee 
of  the  election,  and  appointed  one  clerk  of  election  ;  that  in  the  absence  of  such  justice  the 
electors  first  assembled  at  a  precinct  appointed  a  suitable  person  to  act  as  judge  ;  that  the 
said  election  was  held  from  one  hour  after  sunrise  until  sunset.  All  of  which  was  in  pur- 
suance of  an  act  of  the  Territorial  lej^slature  of  said  Territory,  entitled  '*An  act  regulating 
elections,**  approved  Januarys,  1853. 

5th.  That  said  election  was  conducted  in  strict  conformity  to  all  the  provisions  of  the  Ter- 
ritorial act  last  above  recited,  which  said  act  is  pursuant  to  and  in  accordance  with  the  pro- 
visions of  section  13  of  the  act  of  Congress  organizing  a  Territorial  government  for  Utah. 

6th.  That  the  ballot-boxes  and  poll-lists  were  sealea  up  at  the  close  of  said  election,  at  the 
several  nrecincts,  by  the  judges  of  the  election,  and  forwarded  without  delay  to  the  county 
clerks  or  the  several  counties  in  which  said  precincts  were  situated  ;  that  the  ballots  cast 
were  duly  counted  and  canvassed  by  the  officers  designated  by  law,  and  returns  of  the  elec- 
tion for  Delegate  were  forwarded  to  the  secretary  of  said  Territory,  as  required  by  the  act  of 
the  Territorial  legislature,  before  cited,  entitled  *'An  act  regulating  elections." 

7th.  That  after  a  CArefnl  count  and  c«invass  of  the  returns  thus  received,  by  the  secretary 
of  the  Territory  of  Utah,  a  certificate  of  election  was  given  to  me  by  the  Hon.  Greorge  L. 
Woods  on  the  llth  day  of  October,  1872,  a  copy  of  which  is  in  words  and  figures  following, 
to  wit : 

* 'United  States  of  America, 

**  Territory  of  Vtah^  ss: 

*'I,  George  L.  Woods,  governor  of  Utah  Territory,  do  hereby  certify  that,  at  an  election 
held  in  and  for  the  Territory  of  Utah  on  the  .5th  day  of  August,  A.  D.  187*2,  for  Delegate  to 
the  House  of  Representatives  of  the  United  States,  twenty  two  thouband  nine  hundred  and 
thirteen  votes  were  cast,  of  which  number  Oeorge  Q.  Cannon  received  twenty  thousand  nine 
hundred  and  siztv  nine,  and  Oeorge  R.  Maxwell  received  one  thousand  nine  hundred  and 
forty-two;  and  tnat  two  votes  were  cast  for  other  persons;  and  that  the  said  Oeorge  Q. 
Cannon  having  received  the  greatest  number  of  votes  tor  said  office  at  said  election,  is  by  me 
hereby  declared  duly  elected  Delegate  to  the  House  of  Representatives  of  the  United  States 
from  the  Territory  of  Utah  to  the  Forty- third  Congress. 

**  In  testimony  whereof  I  have  hereunto  set  my  hand  and  caused  the  seal  of  the  Territory 
of  Utah  to  be  affixed. 

*•  Done  at  Salt  Lake  City,  Utah  Territory,  on  this  the  1  Ith  dny  of  October,  A.  D.  1872. 

'*  GEORGE  L.  WOODS, 

*•  Governor  of  said  Territory, 
*  *  By  the  governor : 

' '  George  A.  Black, 

**  Secretary  of  said  Territory,  ^^ 

8th.  That  at  said  election,  twenty-two  thousand  nine  hundred  and  thirteen  votes  were 
cast,  of  which  number  I  received  twenty  thousand  nine  hundred  and  sixty-uine,  as  shown  by 
the  returns  in  the  office  of  the  secretary  of  the  Territory  and  by  the  aforesaid  certificate  of 
his  excellency  the  governor. 

9th.  That  all  who  voted  for  me  at  said  election  were  citizens  of  the  United  States,  and 
entitled  to  vote  under  the  provisions  of  sections  5  and  13  of  the  act  of  Congress  of  the 
United  States  entitled  *'An  act  to  establish  a  territorial  government  for  Utah,'*  approved 
September  9, 1850,  and  of  the  laws  of  the  Territorial  legislature  passed  in  pursuance  of  said 
act.  . 

10th.  That  of  the  number  of  voters  who  voted  for  me  at  said  election  about  eleven  thousand 
were  males ;  all  of  whom,  as  I  am  informed  and  believe,  and  therefore  state  the  fact  to  be, 
were,  at  the  time,  citizens  of  the  United  States,  over  the  age  of  twenty-one  years,  tax-payers, 
and  constant  residents  of  the  Territory  of  Utah  during  the  six  months  next  preceding  the 
said  election,  and  all  entitled  to  vote  at  said  election,  under  the  provisions  of  the  organic  act 
before  cited  and  of  the  law  of  the  Territorial  legislature  of  Utah,  entitled  '*An  act  prescribing 
certain  qualifications  necessary  to  enable  a  person  to  be  eligible  to  hold  office,  vote,  or  serve 
as  a  juror,*'  approved  January  21,  1^9. 

llth.  That  of  the  whole  number  of  voters  who  voted  for  me  at  said  election  somewhat  lesa 
than  ten  thousand  were  women,  all  of  whom,  as  I  am  informed  and  believe,  were,  at  the 
time  of  said  election  citizens  of  the  United  States,  over  twenty-one  years  of  age,  had  resided 
in  the  Territory  of  Utah  for  six  months  next  preceding  said  election,  and  were  entitled  to 
vote  under  the  provisions,  before  referred  to,  or  the  act  organizing  the  Territory,  and  of  the 
law  of  the  Territorial  legislature  of  Utah,  entitled  "An  act  conferringjupon  women  the  elective 
firanchise,**  approved  February  12,  1870. 

12th.  That  the  population  of  Utah  on  the  5th  day  of  August,  1872,  was  in  excess  of  one 
hundred  thousand,  and  there  were  over  twenty-five  thousand  legal  vote  s  in  the  Territory. 
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J3th.  That  at  the  time  of  said  election  for  Delei^ate  I  was,  an  I  am  now,  a  citizen  of  the 
United  States,  bad  been  for  nearly  twenty-five  years  a  resident  of  the  Territory  of  Utah, 
and  was  eligible  to  said  office. 

]4tb.  That  the  said  election  was  a  fair  and  free  expression  of  the  choice  of  the  le^j^al  voters 
•f  Utah  Territory.  No  effort  was  made  by  me,  or  by  any  persons  for  me,  to  influence,  by 
dnress,  intimidation,  reward,  or  promise  of  reward,  the  action  of  any  voter ;  that  all  were 
free  to  exercise  their  own  judgment  in  the  premises. 

15th.  That,  as  appears  by  the  official  returns  of  said  election  and  the  governor's  certificate 
in  relation  thereto,  you  did  not  receive  more  than  one  thousand  nine  hundred  and  forty-two 
votes,  and  are  not,  in  any  event,  entitled  to  the  seat,  which  you  claim  in  defiance  of  all  law, 
justice,  and  precedent. 

GEORGE  G.  CANNON, 

Delegate  Elect, 

Salt  Lake  Citv,  Utah  Tkrritory, 

November  23,  1872. 

I  hereby  admit  service  of  the  within  answer  of  George  Q.  Cannon  this  23d  day  of 
November,  A.  D.  1872. 

GEORGE  R.  MAXWELL, 

Contettant, 

At  the  opeiiiu^  of  the  present  seasion  the  contestee,  holding  a  certifi- 
cate in  the  asual  form  of  due  election,  presented  himself  at  the  bar  of 
the  House,  and  was  permitted  by  the  House,  after  argument  (see  record 
of  first  day's  proceeiiings),  to  be  sworn  in  and  to  take  his  seat  as  a  Del- 
egate from  the  Territory  of  Utah,  without  qualification  or  limitation. 

The  case  comes  before  the  committee  like  ordinary  cases  of  contested 
electioDS,  under  a  general  order  embracing  several  cases. 

It  was  not  claimed  on  the  argument  that  Maxwell  received  a  majority 
of  the  votes  actually  cast,  although  it  was  maintained  that  gross  irreg- 
ularities existed  in  the  manner  of  conducting  the  election  and  making 
up  the  returns.  The  testimony  tends  to  bear  out  this  position  as  to 
some  localities,  but  clearly  fails  to  show  that  the  contestant  received  a 
majority  of  the  legal  votes. 

The  case  must  therefore  be  considered  upon  the  assumption  that  Can- 
non, the  sitting  member,  received  a  majority  of  the  suffrages  of  the 
Territory,  and  was  duly  returned. 

This  remits  us  to  the  consideration  of  the  other  question  raised  by 
the  contestant,  and  stated  in  the  brief  of  his  counsel  in  the  following 
words,  to  wit : 

George  Q.  Cannon,  the  sitting  Delegate,  is  not  qualified  to  represent  said  Territory,  or  to 
kold  bis  seat  in  the  Forty-third  Congress,  and  for  cause  of  disqualitication  we  say  it  is 
•kowD  by  the  evidence  that  he,  at  and  before  the  day  of  the  election,  to  wit,  on  the  5th  day 
of  August,  lr72,  was  openly  liviuf  and  cohabiting  with  four  women  as  his  wives  in  Salt 
Lake  City,  in  Utah  Territory,  and  he  is  still  so  living  and  cohabiting  with  them ; 

And  to  the  further  consideration  of  the  question  whether  in  any  event 
the  contestant  can  be  admitted  to  the  seat  he  claims. 

The  question  raised  in  the  specification  of  contestant's  counsel,  and 
above  transcribed,  is  a  grave  one,  and  unquestionably  demands  the  con- 
sideration of  the  House.  This  committee,  while  having  no  desire  to 
shriuk  from  its  investigation,  finds  itself  confronted  with  the  question 
of  jurisdiction  under  the  order  referring  the  case. 

The  Committee  on  Elections  was  organized  under  and  pursuant  to 
article  1,  section  5,  of  the  Constitution,  which  declares : 

^^Each  house  shall  be  the  judge  of  the  elections,  returns,  and  qualifi- 
cations of  its  own  members."    (See  Manual,  page  96.) 

The  first  standing  committee  appointed  by  the  House  of  Representa- 
tives was  the  Committee  on  Elections.  It  was  chosen  by  ballot,  on  the 
13th  day  of  April,  1789,  and  from  that  time  to  this,  in  the  vast  multi- 
tude of  cases  considered  by  it^  with  a  few  unimportant  exceptions,  in 
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which  the  point  seems  to  hare  esctiped  notice,  the  range  of  its  inquiries 
has  been  limited  to  the  execution  of  the  power  conferred  by  the  above 
provision  of  the  Constitution. 

What  are  the  qualifications  here  mentioned  and  referred  to  the  Com- 
mittee on  Elections?  Clearly,  the  constitutional  qualifications,  to  wit, 
that  the  claimant  shall  have  attained  the  age  of  twenty-five  years,  been 
seven  years  a  citizen  of  the  United  States,  and  shall  be  an  inhabitant 
of  the  State  in  which  he  shall  be  chosen. 

The  practice  of  the  House  has  been  so  uniform,  and  seems  so  entirely 
in  harmony  with  the  letter  of  the  Constitution,  that  the  committ^ee  can 
but  regard  the  jurisdictional  question  as  a  bar  to  the  consideration  of 
quali^cations  other  than  those  above  specified  mentioned  in  the  notice 
of  contest  and  hereinbefore  alluded  to. 

It  being  conceded  that  the  contestee  has  these  qualifications,  one  other 
inquiry  only  under  this  head  remains,  to  wit:  Does  the  same  rule  apply 
in  considering  the  case  of  a  Delegate  as  of  a  member  of  the  House? 
This  question  seems  not  to  have  been  raised  heretofore. 

The  act  organizing  the  Territory  of  Utah,  approved  September  9, 
1850,  enacts  that  the  Constitution  and  laws  of  the  Cnited  States  are 
hereby  extended  over  and  declared  to  be  in  force  in  said  Territory  of 
Utah,  so  far  as  the  same  or  any  provision  thereof  may  be  applicable. 

It  was  said  on  the  argument  that  the  Constitution  cannot  be  extended 
over  the  Territories  by  act  of  Congress,  and  the  views  of  Mr.  Webster 
were  quoted  in  support  of  this  position. 

We  do  not  deem  it  necessary  to  consider  that  question,  because  it 
will  not  be  denied  that  Congress  had  the  power  to  make  the  Constitu- 
tion a  part  of  the  statutory  law  of  the  Territory  as  mucb  as  any  portion 
of  the  organic  act  thereof.  For  the  purposes  of  this  inquiry,  it  makes 
no  difference  whether  the  Constitution  is  to  be  treated  as  constitutional 
or  statutory  law.  If  either,  it  is  entitled  to  be  considered  in  disposing 
of  this  case. 

Now,  while  it  would  be  entirely  competent  for  Congress  to  prescribe 
qualifications  for  a  Delegate  in  Congress  entirely  unlike  those  prescribed 
in  the  Constitution  for  members,  it  seems  to  us,  in  the  absence  of  any 
such  legislation,  we  may  fairly  and  justly  assume  that  by  making  the 
Constitution  a  part  of  the  law  of  the  Territory,  Congress  intend^  to 
indicate  that  the  qualifications  of  the  Delegate  to  be  elected  should  be 
similar  to  those  of  a  member.  It  would  seem  to  be  to  that  extent  an 
instruction  to  the  electors  of  the  Territory,  growing  out  of  the  analogies 
of  the  case. 

We  conclude,  therefore,  that  the  question  submitted  to  us,  under  the 
order  of  the  House,  comes  within  the  same  principles  of  jurisdiction  as 
if  the  contestee  were  a  member  instead  of  a  Delegate. 

This  position,  it  will  be  observed,  does  not  confiict  with  the  right  of 
the  House  to  refer  a  preliminary  inquiry  to  this  committee  aa  to  the  dis* 
qualification  of  a  member  or  Delegate  to  be  sworn  in  and  take  his  seat  pric» 
to  the  oath  being  administered.  In  such  case  the  reference  is  special, 
and  the  jurisdiction  of  the  committee  follows  the  order  of  the  House. 

The  case  of  Samuel  B.  Smith  against  John  Young  Brown,  in  the 
Fortieth  Congress,  is  in  point.  That  case  was  referred  to  the  Committee 
on  Elections,  before  the  contestee  was  sworn  in,  to  ascertain  and  report 
whether  he  had  committed  any  of  the  acts  specified  in  the  law  of  July 
2, 1862,  which  he  was  required  to  swear  he  had  not  committed,  before 
entering  on  the  duties  of  a  Representative. 

It  was  a  preliminary  inquiry,  made  under  a  special  order  of  the  Honse^ 
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• 

and  might  have  been  executed  as  properly  by  the  Judiciary  Committee 
or  by  a  special  committee.  It  did  not  relate  in  the  remotest  manner  to 
the  election,  returns,  and  qualifications  of  the  claimant  under  the  Con- 
st! tation. 

The  eontestee  in  this  case  having  been  sworn  in  and  admitted  to  his 
seat,  and  his  name  officially  entered  upon  the  roll  of  Delegates,  we 
think  he  can  be  reached  only  under  the  exercise  of  the  power  of  expul- 
sion, which  it  is  competent  for  the  House  to  set  in  motion  by  a  special 
order  of  reference. 

The  other  question,  which  relates  to  the  rights  of  the  contestant,  we 
shall  consider  but  briedy.  The  contestaut  insists  upon  his  right  to  the 
seat  as  the  minority  candidate,  in  case  the  Hou^e  shall  ultimately  de- 
termine to  unseat  or  expel  the  sitting  member. 

The  counsel  for  the  coutesiaut  referred  the  committee  to  the  case  of 
A.  S.  Wallace  vs,  W.  D.  Simpson,  in  the  Forty-first  Congress,  in  support 
of  the  claim  of  the  contestant.  A  critical  examination  of  the  case  will 
show  that  it  cannot  be  considered  as  authority  for  the  doctrine.  We 
quote  from  the  brief  of  contestee's  counsel : 

• 

The  subcommittee  who  had  charge  of  the  case  of  Wallace  vs.  Simpson,  consisted  of  Mr. 
Cessoa,  of  Pennsylvania,  Mr.  Hale,  of  Maine,  and  Mr.  Bandall,  of  Pennsylvania,  all  mem- 
bers of  the  present  House.  The  report  was  drawn  and  submitted  by  Mr.  Cessna.  And  the 
doctrine  and  ar^ment  of  the  report,  so  far  as  this  point  is  concerned,  were  opposed  by 
Messrs.  Hale  and  Randall,  the  otner  members  of  the  subcommittee.  On  this  point  the  re- 
port  stated  the  individual  opinion  of  Mr.  Cessna,  an  opinion  in  which  he  stood  alone. 

On  Friday,  May  27,  1870,  which  was  private-bill  day,  Mr.  Cessna,  a  few  minutes  after 
the  reading^  of  the  Journal  had  been  completed,  called  up  the  report,  and,  without  a  word 
of  debate,  secured  the  immediate  adoption  of  the  resolution  awarding  the  seat  to  Mr.  Wal- 
lace, and  moved  and  carried  the  motion  to  reconsider  and  lay  on  the  table.  The  attention 
of  the  House  was  not  attracted  to  the  proceeding  until  Mr.  Wallace  presented  himself  to  re- 
ceive the  oath.  Then  commenced  a  scene  of  very  great  confusion.  Mr.  Randall  indig* 
nan tly  repudiated  that  portion  of  the  report  upon  which  the  counsel  for  the  contestant  re- 
lies in  the  case  now  before  the  committee.  Mr.  Dawes  also  repudiated  it.  So  did  Mr. 
Brooks,  Mr.  Burr,  and  others.  No  Representative  defended  it,  except  Mr.  Cessna  himself, 
who  frankly  stated  the  attitude  of  his  colleagues  on  the  committee. 

These  were  Mr.  Cessna's  exact  words,  to  be  found  on  page  3tt63  of  volume  79  of  the  Con- 
gressional Globe : 

**  There  is  one  thing  which,  perhaps,  I  should  have  stated  to  the  House,  and  which  I 
state  now.  The  report  in  this  case  is  based  upon  three  propositions.  The  first  is  this : 
that  when  one  of  two  candidates  is  ineligible,  the  votes  given  for  him  are  of  no  effect,  and 
the  other  candidate  is  elected.  I  desire  to  state  to  the  House  that  both  of  my  colleagues  on 
the  committee  (Mr.  Hale  and  Mr.  Randall)  dissent  from  the  first  proposition  contained  in 
the  report,  and  that,  so  far  as  anybody  is  to  be  bound  by  that  first  proposition,  there  is  no 
one  to  be  bound  by  it  but  myself." 

Mr.  Hale,  of  Maine,  was  absent  from  the  House  when  this  case  was  called  up.  His  re* 
lation  to  the  report  can  readily  be  ascertained. 

Smarting  under  a  sense  of  injustice,  many  Representatives  were  casting  about  for  some 
parliamentary  device  by  which  the  House  mignt,  notwithstanding  the  motion  to  recon- 
sider had  been  laid  on  the  table,  yet  have  a  fuir  vote  on  the  question  of  the  admission 
of  Mr.  Wallace.     With  what  success,   the  following  literal  extract  from  the  Globe  will 
show : 

^*  The  Speaker.  The  Chair  ha.^  been  appealed  to,  conversationally,  by  several  gentlemen, 
to  indicate  some  method  by  which  a  record  can  be  made  in  this  case.  The  Chair  would 
suggest  that  the  .simplest  mode  would  be  to  allow  the  gentleman  from  Pennsylvania  (Mr. 
Randall)  to  move  to  reconsider  the  vote  by  which  the  resolution  of  the  Committee  of  Elec- 
tiona  was  adopted,  and  then  the  other  gentleman  from  Pennsylvania  (Mr.  Cessna  could 
move  to  lay  that  motion  to  reconsider  on  the  table. 

**  Mr.  R.^NDALL.  Then  I  will  make  that  motion. 

**  The  Speaker.  It  requires  unanimous  consent.     Is  there  objection  ? 

"Mr.  Cessna.  I  object. 

'^  Mr.  Brooks,  of  New  York.  There  is  no  possible  thing  to  be  done  but  to  have  this  man 
sworn  in. 

'*The  Speaker.  When  the  House  has  declared  by  a  vote,  whether  viva  voce,  by  tellers, 
or  by  yeas  and  nays,  that  a  person  is  entitled  to  a  seat  here,  and  the  motion  to  reconsider 
has  been  laid  ou  the  table,  it  is  then  as  much  the  right  of  the  member  thus  declared  entitled 
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to  his  seat  to  be  sworn  in  as  it  is  the  rieht  of  the  gentleman  from  New  York  (Mr.  Brooks) 
to  speak  upon  any  question  before  the  House. 

**Mr.  Brooks,  of  New  York.  If  be  shall  be  sworn  in  will  it  be  as  a  member  elected  in 
South  Carolina  or  a  member  elected  bj  this  House  t 

*'  The  Speaker.  The  member  from  South  Carolina  will  now  present  himself  to  be  sworn  in. 

**  Mr.  Alexander  S.  Wallace  then  presented  himself,  and  took  the  oath  of  office  pre- 
scribed bj  the  act  of  Congress  of  July  2,  1862." 

Not  only  is  this  not  an  authority  for  the  doctrine  contended  for,  but 
the  cases  establishing  the  opposite  doctrine  are  so  namerous  and  ani- 
form  as  to  absolutely  remove  the  question  in  this  country  from  the  realm 
of  debate. 

The  case  of  Smith  vs.  Brown  (2  Bartlett,  395)  is  the  leading  case  in  the  House  of  Repre- 
sentatives. It  was  reported  from  the  Committee  on  Elections  bj  the  chairman,  Mr.  Dawes, 
on  the  28th  of  January,  1868.  His  exhaustive  discussion  of  the  subject  will  be  found  on 
paf^s  402-405  of  the  second  volume  of  Bartlett's  Contested-Election  Cases.  He  refers  te 
the  case  of  Ramsej  v$.  Smith  (Clarke  &  Hall,  23),  argued  bj  Mr.  Madison  at  the  first  ses- 
sion of  the  First  Congress ;  and  to  the  cases  of  Albert  Gallatin  in  the  Senate  in  1793,  Philip 
Barton  Key  in  the  House  in  1807,  John  Baily  in  the  House  in  IH24,  James  Shields  in  the 
Senate  in  1849,  and  John  Young  Brown  in  the  House  in  1859.  He  also  reviews  the  British 
authorities  and  the  opinion  expressed  in  Cushing's  Treatise.  And  he  closes  the  dis- 
cussion by  declaring  tnat  **  the  law  of  the  British  Parliament  in  this  particular  has  never 
been  adopted  in  this  country,  and  is  wholly  inapplicable  to  the  system  of  government  under 
which  we  live.'*  I  ask  the  committee  to  read  so  much  of  the  report  in  this  case  as  relates  to 
the  point  now  under  consideration.  It  will  be  found  on  pages  40*^-405  of  the  second  volume 
of  Bartlett's  Contested-Election  Cases. 

In  the  case  of  Zeigler  vs.  Rice  (2  Bartlett,  884),  which  i$  later  than  Wallace  vs,  Simpson^ 
the  committee  decidea  this  precise  point.  I  will  give  their  conclusions  in  their  own  words, 
to  be  fonnd  on  the  884th  ps^e  of  volume  2  of  Bartlett's  Contested-Election  Cases  : 

**Thus  it  will  be  seen  that,  according  to  the  contestee's  own  statement,  he  had  entered 
into  an  agreement  to  recruit  for  the  rebel  army  ;  was  on  his  way  to  carry  out  fully  his  un- 
dertaking, when,  he  was  captured,  and  claimed  protection  as  a  rebel  officer  when  captured. 
The  committee  are  well  satisfied  that  the  acts  of  contestee  were  well  understood  oy  the 
voters  of  said  district  at  the  time  contestee  was  voted  for;  but  do  not  agree  u>Uk  contestant 
that,  as  contestee  was  indigihU,  the  candidate  who  was  eligible  is  entitled  to  the  seat,^* 

Ajid  they  recommended  a  resolution  unseating  Mr.  Rice,  and  declaring  the  seat  vacant. 
But  the  House  refused  even  to  evict  Mr.  Rice.  On  the  contrary,  by  the  adoption  of  a 
substitute  for  the  resolution,  without  a  division,  Mr.  Rice  was  declared  entitled  to  his  seat. 

The  proceedings  will  be  found  on  page  5447  of  the  80th  volume  of  the  Globe. 

In  the  Fortieth  CongreffS;  Simeon  Corley,  of  South  Carolina,  P.  M.  B.  Young,  and  Nelson 
Tift,  of  Georgia,  and  R.  R.  Butler,  of  Tennessee,  and  in  the  Forty-first  Congress,  Francis  E. 
Shober,  of  North  Carolina,  members  of  the  House,  were  relieved  of  their  political  disabilities 
long  afler  their  election,  and  yet  when  so  relieved  were  admitted  to  their  seats  in  the 
House.  All  were  ineligible  when  elected,  and  yet  in  no  case  was  the  election  treated  as 
void. 

In  the  case  of  Joseph  C.  Abbott,  in  the  Senate  of  the  Forty-second  Congress,  the  doc- 
trine asserted  by  the  counsel  of  the  contestant  was  fully  considered,  and  was  repudiated  by 
the  Senate. 

It  is  probable  that  there  never  was  and  never  will  be,  in  this  countiy,  another  discussion 
of  the  subject  so  exhaustive  as  that  which  it  received  in  this  case.  The  English  authori- 
ties were  all  presented,  and  very  few,  if  any,  of  the  American  decisions,  whether  judicial  or 
parliamentary,  escaped  the  scrutiny  of  the  Senators  who  submitted  the  majority  and  minority 
reports,  which  were  printed  together  in  the  Senate  Report  No.  58  of  the  second  session  of 
the  Forty-second  Congress. 

Yoar  committee,  therefore,  recommend  the  adoption  of  the  following 
resolatious : 

Resolved  (1),  That  George  R.  Maxwell  was  not  elected,  and  is  not  en- 
titled to  a  seat  in  the  House  of  Representatives  of  the  Forty-third  Con- 
gress a«  Delegate  for  the  Territory  of  Utah. 

Resolved  (2),  That  (il^eorge  Q.  Gannon  was  elected  and  returned  as  a 
Delegate  for  the  Territory  of  Utah  to  a  seat  in  the  Forty-third  Congress. 
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AMENDMENT  PROPOSED  TO  BE  SUBMITTED  BY  MR.  GERRY  W.  HAZELTON 
TO  THE  REPORT  OF  THE  COMMITTEE  ON  ELECTIONS  IN  THE  CASE  OF 
MAXWELL  vs.  CANNON. 

April  30,  1874. 

Whereas  George  B.  Maxwell  has  prosecoted  a  contest  against  the 
sitting  member,  George  Q.  Cannon,  now  occupying  a  seat  in  the  Forty- 
third  Congress  as  Delegate  for  the  Territory  of  Utah,  charging,  among 
other  things,  that  the  said  Cannon  is  disqualified  from  holding,  and  is 
nnworthy  of,  a  seat  on  the  floor  of  this  House,  for  the  reason  that  he 
was  at  the  date  of  his  election,  to  wit,  on  the  5th  day  of  August,  1872, 
and  prior  thereto  had  been,  and  still  is,  openly  living  and  cohabiting^ 
with  four  women  as  his  wives  under  the  pretended  sanction  of  a  system 
of  polygamy,  which  system  he  notoriously  indorses  and  upholds,  against 
the  statute  of  the  United  States  approved  July  1, 1862,  which  declares 
the  same  to  be  a  felony,  to  the  gt^at  scandal  and  disgrace  of  the  people 
and  the  Government  of  the  United  States,  and  in  abuse  of  the  privilege 
of  representation  accorded  to  said  Territory  of  Utah,  and  that  he  has 
taken  and  never  renounced  an  oath  which  is  inconsistent  with  his  duties 
and  allegiance  to  the  said  Government  of  the  United  States;  and 
whereas  the  evidence  in  support  of  such  charge  has  been  brought  to 
the  official  notice  of  the  Committee  on  Elections:  Therefore, 

Resolved^  That  a  committee  be  appointed,  of  the  same  number  as  the 
standing  committees  of  the  House,  to  inquire  into  the  said  charge,  and 
report  to  the  House  as  to  the  truthfulness  thereof,  and  to  recommend 
Boch  action  on  the  part  of  the  House  in  the  premises  as  shall  seem  meet 
and  proper. 


VIEWS  OF  THE  MINORITY. 

I  dissent  from  the  conclusions  at  which  the  majority  of  the  committee 
have  arrived.  I  agree  fully  with  a  majority  of  the  committee  that  the 
proof  shows  that  the  contestant,  George  K.  Maxwell,  was  not  elected;, 
and  that^  while  there  were  undoubtedly,  at  some  of  the  precincts  or 
voting-places  in  the  Territory,  frauds  perpetrated  and  undue  influences 
used  by  the  political  or  partisan  friends  of  the  sitting  Delegate,  he  re- 
ceived an  overwhelming  majority  of  the  legal  votes  cast  at  the  election, 
and  was  duly  elected  a  Delegate  from  the  Territory  of  Utah  in  the  Forty- 
third  Congress. 

As  the  result  of  the  investigation  of  the  case,  the  majority  of  the  com- 
mittee report  for  the  action  of  the  House,  and  recommend  the  adoption 
of,  a  resolution  declaring  that  the  contestant,  George  B.  Maxwell,  is  not 
entitled  to  a  seat  as  a  Delegate,  in  which  action  I  fully  concur ;  and  the 
majority  also  report  for  the  action  of  the  House,  and  recommend  the 
adoption  of,  a  resolution  to  the  effect  that  George  Q.  Cannon  was  duly 
elected,  but'fail  to  go  further,  and  declare  that  the  said  Cannon  is  en- 
titled to  his  seat  as  a  Delegate  from  the  Territory  of  Utah. 

To  this  view  of  the  case  taken  by  the  majority,  which  induced  the 
majority,  after  ascertaining  that  the  sitting  Delegate,  Cannon,  was  duly 
elected  and  returned,  to  stop  short  of  recommending  the  adoption  of  a 
resolution  declaring  that  he  was  entitled  to  tbe  seat  as  the  Delegate 
representative  of  the  people  of  the  Territory  of  Utah,  1  cannot  assent, 
for  the  following  reasons : 

The  majority  of  the  committee  have  failed  and  declined  to  report  a 
resolution  to  the  effect  that  George  Q.  Cannon  was  entitled  to  the  seat, 
upon  the  ground  that  he  was  disqualitied,  by  reason  of  the  fact  that  he 
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was  tbe  husband  of  more  than  one  wife,  and,  as  is  assumed,  guilty  of  a 
violatiou  of  the  act  of  Oougress  which  denounces  a  penalty  of  fine  and 
imprisonment  against  any  person  in  any  of  the  Territories  of  the  United 
States  who  preaches  bigamy  or  polygamy. 

The  committee,  under  and  in  pursuance  of  a  long  course  of  decisions 
of  the  House,  had  a  plain  duty  to  perform — that  of  ascertaining  and 
reporting  to  the  House  which,  if  either,  of  the  parties  to  this  contest  was 
elected  and  returned,  and  as  to  the  qualifications  of  the  party  found  to 
be  so  elected  and  returned. 

If  the  committee  found,  as  they  did,  that  Mr.  Gannon  was  duly  elected 
and  retarned,  and  that  he  had  the  qualifications  which  the  Constitution 
of  the  United  States  requires  shall  be  possessed  by  members  of  the 
House,  it  follows  logically  that  there  was  one  other  duty  for  the  commit- 
tee to  perform,  and  that  was  to  report  a  resolution  declaring  that  he  was 
entitled  to  the  seat. 

It  is  admitted  in  the  report,  and  the  fact  has  not  been  and  is  not  de- 
nied, that  Mr.  Cannon  possesses  the  constitutional  qualifications,  unless 
the  qualifications  of  a  Delegate  in  Congress  from  a  Territory  diifer  from 
the  qualifications  fixed  by  the  Constitution  for  a  member  of  the  House. 

There  can  be  no  sufficient  reason  assigned  for  the  position  that  the 
qualifications  are  any  different.  The  Constitution  does  not  in  express 
terms  prescribe  the  qualifications  of  a  Delegate  in  Congress.  It  does 
prescribe  those  of  a  member  of  the  House  of  Representatives,  and  of 
conrse  the  constitutional  provision  on  the  subject  is  a  limitation  on  the 
right  or  power  of  the  House  to  annex  or  fix  any  other  qualifications  of 
a  Eepresentative  in  Congress,  notwithstanding  the  Constitution  has 
clothed  each  house  of  Congress  with  the  power  to  judge  of  the  election, 
returns,  and  qualification  of  its  members. 

The  qualifications  of  Representatives  in  Congress  are  prescribed  by 
the  second  section  of  the  first  article  of  tbe  Constitution  of  the  United 
States. 

They  are :  first,  that  they  shall  have  attained  the  age  of  thirty>flve 
years ;  second,  that  they  shall  have  been  seven  years  citizens  of  the 
United  States ;  and,  third,  that  they  shall  when  elected  be  inhabitantB 
of  those  States  in  which  they  shall  be  chosen.  !No  other  qualifications 
are  prescribed  in  the  Constitution. 

If  the  Constitution  of  the  United  States  had  vested  anywhere  the 
power  to  prescribe  qualifications  of  Representatives  in  Congress  addi- 
tional to  or  different  from  those  prescribed  by  the  Constitution  itself,  it 
is  obvious  that  this  power  would  have  been  conferred  either  upon  Con- 
gress ,or  upon  the  House  alone,  or  upon  the  States. 

In  the  history  of  our  government  it  has  never  been  claimed  that  the 
House  of  Representatives,  acting  alone,  possessed  the  power  to  add  to 
or  change  the  qualifications  of  its  members.  The  vain  attempt  made 
by  Mr.  Randolph,  in  the  case  of  Barney  vs.  McCreery,  in  the  Tenth 
Congress,  to  vindicate  a  claim  of  that  kind  in  favor  of  the  States, 
signally  failed,  and  has  never  been  repeated  in  the  House. 

Mr.  Justice  Story,  in  his  discussion  of  the  subject  of  the  qjualifications 
of  Representatives  in  Congress,  says  that  it  would  seem  but  fair  rea- 
soning, upon  the  plainest  principles  of  interpretation,  that  when  the 
Constitution  established  certain  qualifications  as  necessary  for  office  it 
meant  to  exclude  all  others,  as  prerequisites,  and  that  from  the  very 
nature  of  such  a  provision  the  affirmation  of  these  qualifications  would 
seem  to  imply  a  negative  of  all  others.  And  although  it  is  certain  that 
the  letter  of  those  constitutional  provisions  which  relate  to  Represent- 
atives from  the  States  does  not  apply  exactly  to  the  cases  of  Delegates 
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from  the  Territorieai  still  it  is  jast  as  certain  that  their  spirit  does.  A 
Delegate  cannot  be  admitted  who  is  not  a  citizen  of  the  United  States, 
Mmply  because  the  spirit  of  the  Constitntipn  forbids  it.  The  Uonstitn- 
tion,  api^ied  to  the  caiQ,  so  £ar  as  in  the  nature  of  the  thioi^  it  is  appli* 
cable,  forbids  it  And  this  covers  the  whole  ground.  For  precisely  the 
sanote  reasons  Delegates  oaanot  be  admitted  who  are  otherwise  disquali- 
fied nader  the  Goostilution.  For  precisely  the  same  reasons  no  quali- 
fications or  disqualifications  can  be  prescribed  other  than  those  fixed  by 
the  Gonstitutii^Hi  itself,  without  a  violation  of  the  spirit  of  that  instru- 
mcBjL  Of  course,  the  House  may  have  the  physical  power  to  exclude  a 
Delegate  who  has  the  qualifications  prescribed  in  the  Constitution  for 
Representatives,  just  as  it  might  have  the  physical  power  to  exclude  a 
Bepresentative  so  qualified.  But  it  has  no  such  power  warranted  by 
the  spirit  of  the  Constitution.  While  in  many  respects  the  Delegate 
diffen  from  the  Repvesentative,  in  this  respect  they  are  alike.  While 
in  many  respects  provisions  of  the  Gotostitution  relating  to  Bepresent- 
atives  are  not  applicable  to  Delegates,  in  this  respect  they^r^  applictible. 

We  search  in  vain  in  the  act  organizing  the  Territory  of  Utah«  in  the 
act  providing  for  the  election  of  a  Delegate  to  Congress  from  that  Ter- 
ritory, or  in  any  other  act  of  Congress,  for  any  provision  fixing  the  quali- 
fications of  the  Delegate,  or  providing  tor  disqualification  on  account 
of  any  cause  whatever. 

If  it  be  assumed,  for  the  sake  of  argument,  that,  under  the  Consti- 
tation  of  the  United  States,  Congress  has  the  right  to  punish  polygamy 
in  the  Territories  by  declaring  that  persops  duly  convicted  thereof 
shall  be  ineligible  to  office,  yet  Congress  has  done  no  such  tiling.  By 
the  act  of  Ji2y  1, 1862,  it  is  provided  that  persons  guilty  of  bigamy  in 
the  Territories  shall,  uppn  conviction  thereof,  be  punished  by  a  flue  i^ot 
exceeding  five  hundred  dollars,  and  by  imprisonment  for  a  term  not 
exceeding  five  years.  But  there  is  no  statute  of  the  United  States 
which  makes  ineligibility  to  office  a  part  of  the  punishment  fpr  bigamy 
or  polygamy  committed  in  the  Territories  or  elsewhere. 

The  precedents  of  the  House  are  in  accordance  with  this  construction 
of  the  OonstitutioD.  There  has  been  no  precedent  since  the  organiza- 
tion of  the  government  which  would  justify,  any  more  than  would  the 
Constitution  itself  justify,  the  House  acting  as  the  judges  of  the  elec- 
tion, returns,  and  qualifications  of  Mr.  Cannon,  in  a  decision  to  deprive 
him  of  his  seat  on  the  ground  that  he  has  violated  the  law  prohibiting 
polygamy  in  the  Territories  of  the  United  States. 

The  case  of  B.  F.  Whittemore,  in  the  Forty-first  Congress,  is  relied 
upon  as  an  authority  for  the  refusal  to  admit  a  Bepresentative  elect  on 
other  grounds  than  mere  constitutional  disqualifications.  But  a  critical 
examination  of  th^t  case  will  show  that  the  House  only  decided  that  a 
Bepresentative  who  had  by  resignation  escaped  expulsion  for  an  infamous 
crime  from  that  Home  should  not  be  readmitted  to  the  mme  Home, 

The  case  of  Mr.  Matteson,  in  the  Thirty-fifth  Congress,  relied  upon 
in  argument  before  the  committee,  was  a  case  arising,  not  under  the 
clanse  of  the  Qonstitution  which  makes  each  house  the  judge  of  the 
election,  returns,  and  qualification  of  its  members,  but  under  that  clause 
which  confers  the  power  of  expulsion. 

The  line  of  demarkation  between  these  two  great  powers  of  the  House, 
the  power  to  judge  of  the  election,  returns,  and  qnalifioatioas  of  its  mem- 
hers  by  a  mere  majority  vote,  and  the  power  to  expel  its  members. by  a 
two  tUrds  vote,  is  cl^ar  and  well  defined.  That  line  is  not  to  be  obliter- 
sted.  It  wonld  be  nece«»ary  (o  preserve  it,.even  though  its  obliteration 
night  seem  to  threaten  no  disasters,  even  though  its  maiqtepance  might 
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promise  no  benefits  to  tbe  House,  to  the  people,  or  to  the  Gonstitatiom 
For  this  barrier  is  raiaed  by  the  Oonstitntion  itself. 

Tbe  framers  of  the  Constitation  of  the  United  States,  in  prescribing  or 
fixing  the  qualifications  of  members  of  Congress,  mast  be  presumed  to 
have  been  dealing  with  the  question  with  reference  to  an  obvious  neces- 
sity for  uniformity  in  the  matter  of  the  qualifications  of  members,  and 
with  a  jealous  desire  to  prevent,  by  the  action  of  either  house  of  Con- 
gress, the  establishment  of  other  or  different  qualifications  of  members. 

It  was  appropriate  and  proper,  in  fact  necessary,  that  the  power 
should  be  given  to  each  house  to  judge  of  the  election,  returns,  and  qual- 
ifications of  its  members;  that  is,  to  judge  of  the  constitutUmal  qualifica- 
tions of  its  members. 

The  exercise  of  this  power  requires  only  a  majority  vote. 

But  the  House  possesses  another  power,  to  decide  who  shall  and  who 
shall  not  hold  seats  in  that  body.  It  is  altogether  distinct,  in  origin 
and  character,  from  that  to  which  I  have  just  referred.  It  is  the  power 
of  expulsion,  which  requires  a  two-thirds  vote  for  its  exercise.  It  is 
conferred  by  the  following  clause  of  the  Constitution  : 

Each  house  raaj  determine  the  rules  of  its  proceediugs,  punish  its  members  for  disorderly 
bebayior,  and,  with  the  ooncurrence  of  two-thirds,  expel  a  member. 

This  power  of  expulsion  conferred  by  the  Constitution  on  each  house 
of  Congress  was  necessary  to  enable  each  house  to  secure  an  efficient 
exercise  of  its  powers  and  its  honor  and  dignity  as  a  branch  of  the 
national  legislature. 

It  was  too  dangerous  a  power  to  confer  on  either  house  without 
restriction,  and  hence  it  was  expressly  provided  in  the  Constitution  that 
there  must  be  a  concurrence  of  two-thirds  of  the  members  to  expel. 

Under  this  power,  guarded  as  it  has  been  by  the  constitutional  pro- 
vision requiring  a  vote  of  two-thirds,  there  have  been  but  a  very  few 
instances  of  expulsion  since  the  organization  of  the  government,  and  it 
would  seem  that  a  power  so  rarely  exercised  does  not  require  the  agency 
of  a  standing  committee. 

The  cases  involving  its  exercise  have  usually  been  referred  to  select 
committees. 

The  case  of  Mr.  Benjamin  O.  Harris,  of  Maryland,  in  the  Thirty-ninth 
Congress,  may  be  cited  to  show  that  the  House  has  not  been  inclined, 
even  in  so  strong  a  case  as  that  was,  to  regard  a  member  duly  elected 
by  the  people  of  his  district  as  disqualified  under  the  circumstances, 
even  under  proceedings  looising  to  his  expulsion. 

Mr.  Harris  was  a  Representative  in  the  Thirty-ninth  Congress,  his  term 
commencing  on  the  4th  March,  1865. 

On  the  2d  of  May,  1865,  he  was  arraigned  before  a  military  commis- 
sion, and  convicted  of  violating  the  56th  Article  of  War,  by  harboring 
and  protecting  rebel  soldiers,  furnishing  them  with  moneyMnciting  them 
to  continue  in  the  rebel  army  and  to  make  war  on  the  (Tnited  States; 
declaring  his  sympathy  with  the  enemy  and  his  opposition  to  the  gov- 
ernment of  the  United  States. 

On  May  12, 1865,  he  was  found  guilty,  and  sentenced  as  follows : 

And  tbe  court  do  therefore  sentence  the  accused,  Benjamin  G.  Harris,  as  follows  :  To  be 
forever  disqualified  from  holding  any  office  or  place  of  honor,  trust,  or  profit  under  the  United 
States,  ana  to  be  imprisoned  for  three  years  in  the  penitentiary  at  Albany,  New  York,  or  at 
such  other  penitentiary  aa  the  Secretary  of  War  may  designate. 

On  the  31st  day  of  May,  1865,  this  sentence  was  approved  and  con- 
firmed, and  also  remitted  byvPresident  Johnson,  and  Mr.  Harris  was 
released  from  imprisonment.    At  the  commencement  of  the  session,  in 
December,  1865,  Mr.  Harris,  upon  taking  the  iron-clad  oath,  was  admit- 
ed  to  his  seat  in  the  House  of  Representatives. 
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00  the  19th  of  December,  1865,  a  resolutioD  reciting  tlie  fact  of  his 
convictioD,  and  the  fact  that  he  expressed  his  regret  that  the  assassina* 
tioQ  of  President  Lincoln  came  too  late  to  be  of  any  use  to  the  rebels, 
and  referring  the  matter  to  the  Committee  on  Elections,  witb  directions 
to  inquire  into  the  facts  of  the  case,  and  to  report  such  action  as  the 
committee  should  recommend,  was  adopted. 

The  committee  never  made  any  report,  and  the  House  never  took  any 
farther  action  in  the  case. 

On  the  15th  of  May,  1856,  Mr.  Knowlton  introduced  a  resolution  re- 
ferring to  the  homicide  of  Thomas  Keating,  at  Willard's  Hotel,  on  the 
8th  of  the  same  month,  by  Mr.  Herbert,  a  ^presentative  from  the  State 
of  California,  and  instructing  the  Committee  on  the  Judiciary  to  take 
the  case  into  consideration,  with  power  to  send  for  persons  and  pai)ers, 
and  to  report  what  action  the  Honse  should  take  in  the  premises. 

The  House  refused  to  entertain  the  proposition.  This  all  occurred  at 
the  first  session  of  the  Thirty  ^fourth  Congress.  At  the  third  session  a  pe- 
tition was  sent  to  the  Honse  signed  by  2,232  citizens  of  California,  declar- 
iDg  their  belief  that,  in  the  murder  of  Keating,  Mr.  Herbert  had  commit- 
ted an  act  entirely  without  justification,  had  disgraced  his  high  posi- 
tion, and  that  he  could  no  longer  satisfactorily  represent  the  will  of  his 
constituents  in  the  House  of  Bepresentatives,  and  asking  that,  in  the 
event  of  his  acquittal  by  the  court,  he  should  be  expelled  ii*om  the  House. 

This  petition  was  referred  to  the  Committee  on  Elections.  On  the  24th 
day  of  February,  1857,  Mr.  Colfax  submitted  the  report  of  the  commit- 
tee. The  committee,  without  making  any  recommendation,  concluded 
their  report  in  these  words : 

Tour  committee,  therefore,  report  the  character  of  the  petition,  tbe  statements  embodied  in 
if,  and  the  number  of  its  simpers,  that  the  Honse  may  determine  what  action  under  tbe  cir- 
comstances  they  may  deem  just  to  all  concerned. 

The  House  took  no  action  whatever  in  the  case,  and  Mr.  Herbert  con- 
tinued to  be  a  member  of  the  House  until  the  expiration  of  the  Thirty- 
fourth  Congress.  He  voted  at  the  very  last  call  of  the  yeas  and  nays  on 
the  dd  day  of  March,  1857. 

The  caaes  which  I  have  referred  to,  and  others  examined,  have  con- 
Tineed  me,  first,  that  the  House,  in  cases  involving  the  election,  returns, 
aod  qaalifieations  of  members,  has  heretofore  rigidly  and  wisely  adhered 
to  the  policy  of  declining  to  fix  or  of  attempting  to  fix  any  other  quali- 
fications for  membership  in  this  House  outside  of  those  fixed  by  the 
Coostitntion. 

Second.  That  the  power  to  expel  a  member  by  a  two-thirds  vote  is 
aefMirate  and  distinct  from,  and  independent  of,  the  power  to  judge  of 
the  Section,  returns,  and  qualifications  of  members. 

Third.  That  the  failure  of  the  committee  in  this  case,  after  that  com- 
mittee has  found  that  the  sitting  Delegate  from  Utah  has  been  duly 
elected  and  returned,  to  report  that  he  is  entitled  to  his  seat,  is  unau- 
thorized in  principle  or  by  precedent,  and  dangerous,  in  so  far  as  it 
tends  to  break  down  the  distinction  between  the  jurisdiction  of  the 
House  in  such  a  contest  as  the  present  one  and  the  jurisdiction  of  the 
House  by  a  two-thirds  vote  to  expel  a  member  from  the  House. 

1  therefore  submit  for  the  action  of  the  House  the  following  resolution, 
to  be  offered  in  lieu  of  the  second  resolution  reported  by  the  majority  of 
the  committee : 

Besolvedj  That  George  Q.  Cannon  was  duly  elected  and  returned  as 
I>elegate  from  the  Territory  of  Utah,  and  is  entitled  to  a  seat  as  a  Dele- 
gate in  the  Forty-third  Congress. 

HORACE  H.  HARRISON. 
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SHERIDAN  VS.  PINCHBAOK.— BEPRESBNTATIVB  AT  LABOB 

FBOM  LODISIANA. 

Certificates  of  eleotion  issued  bj  the  ooi^tastMit,  as  aetf n|f  gotenior  of  Louknana,  eertiff« 
ing  to  bis  own  electioD,  and  a  supplemenial  eertifioate  of  later  date  relatire  to  tbe  reeoid  oa 
file  in  the  office  of  the  secretary  of  state,  signed  by  Governor  Kellogg.  Contestee  alto  pre- 
sented certificates  of  election  signed  by  Governor  Warmoth. 

A  gorexuor's  oertificato  is  regarded  as  tlio  offioial  declaration  of  an  official  canvass  of  the 
rote. 

Queetioa  as  to  which  of  the  State  goveraments  was  legally  in  power. 

Committee  recommended  thltt,  as  the  evidenee  is  not  siifflcient  to  Mtablish  the  right  of 
either  to  a  aeat  in  the  House  as  a  Repraeentatite  at  large  fH»i  the  State  of  Iionisiana,  Mr. 
Sheridan  hare  leave  to  amend  his  aotSce  of  oontest ;  and  that  Mr.  Pinehback  have  leave 
to  answer  such  asnended  notice  within  a  spcciified  time,  and  the  evidence  of  the  reepeetive 
parties  be  taken  under  the  existing  laws  of  Ool^gress  in  such  eaees  made  atid  provided. 

Majority  add  minority  report  submiiftetl. 

Minority  report  rejected  June  0, 1674 :  Y<^,  72 ;  nays,  145 ;  not  voting,  72. 

Minority  report  and  resolutletn  adopted. 

Aathorities  referred  to :  Cashing's  Law  and  Practiee  on  Legislative  Assemblies,  sees.  44, 
*2\0,  111, 745, 17, 18, 19 ;  Beaate  Report  Ko. 457,  4ad  Congress,  3d  Hess.,  pages 76, 77  ;  Sen- 
ate Repen  No.  467, 42d  Congress,  9d  sess. ;  £r.  Doc.  No.  91, 42d  Congress,  3d  sees. ;  Luther 
vt,  Borden,  7  How.^  S.  C.  Rep.,  dO ;  Greenleaf  on  £videuce,  vol.  1,  sec.  491 ;  Lewis's  Methods 
and  ReUSOnings  in  Politics. 

May  19, 1874. — Mr.  H.  B.  Smith,  from  the  Committee  on  EleotioDS,  sab- 

mitted  the  following  report : 

The  Committee  on  Eteetions^  to  tthom  was  r^erred  the  contested-election 
ease  of  Sheridan  vs.  Pinchhaxik^from  the  State  of  Louisiana^  submit  the 
following  report : 

Eaeh  of  the  parties  claims  m  seat  in  this  House  as  Representative  »l 
large  from  the  State  of  Lonisiana. 

The  cas^  is  referred  ap6n  the  morite.  No  tentitnony  has  been  taloen 
by  eiiher  patty.  The  ooauselfor  Mn  Pinehback  rests  his  case  a|»on  the 
certificate  issued  by  himself  as  aotiag  -goverwutj  on  the  30th  day  of  De- 
cember, 1872,  which  is  as  follows: 

State  of  Louisiana,  Executive  Department, 

New  Orleans,  December  30,  18712. 

Bo  it  known  that,  Ctttan  el«c%i6n  btgtid  «nd  held  tm  the  4th  dny  of  November,  A.  D.  1672, 
for  momber  of  Coagiess,  Pinektiefr  JBw  8.  Pinohhaok  tewivad  flixt7'<eight  tfaeufaad  sine  hun- 
dred and  forty-seven  voles,  and  George  A.  Sheridan  foeeived  fiflj-eight  ibouBaad  tevem  him- 
•dred  votes. 

Now,  therefore,  I.  P.  B.  6.  Pincbbaek,  acting  governor  of  the  State  of  Lonisitfna,  do  here- 
by certify  that  Ploclctiey  B.  8^  PitJckbadc  received  a  taiajoritv  of  the  vetes  oast  at  said  eteelioD, 
is  dahr  and  lawfollv  Elected  foKoprefent  the  State  at  btrge,  otaterof  LovisiSBa,  in  the  F»r^- 
tliird  Congress  of  the  United  States. 

QiV6n  under  my  blind  lifid  the  seal  of  State  this  30th  day  of  December,  A.  D.  1872,  and 

of  the  Independence  of  the  United  States  the  ninety-seventh,  

Bv  the  acting  govMiibr.  P.  B.  S.  PINCHB ACK. 

£.  B.  Memtz,  Aismmit  Secrttmrjf  qf  Simle, 

Since  this  case  was  sabtnftted,  a  supplemental  ceH;iftcate  of  Mr.  Pinch- 
back's  election,  issued  by  Governor  Kellogg,  has  been  referred  by  the 
Ilonse  to  your  committee,  which  is  as  follows : 

'  State  of  Louisiana,  ExECtTivE  Department, 

New  Orleans,  March  11,  1874. 

Whereas  I  have  been  given  to  understand  that  doubts  have  arisen  as  to  the  validity  of  the 
credentials  of  Hon.  P.  B.  S.  Pinehback  to  a  seat  in  the  House  of  Representatives,  as  Repre- 
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fftntMAve  9i  lvfS9  (torn  the  8UUe  of  LpiMaUoa,  beMiite  said  oredentiaU  were  tignad  \^j  bim- 
ttlf  while  acting  governor  of  the  State  of  Louisiana*  I  do  certify  that  it  appears,  from  the 
records  and  returns  of  the  votes  given  at  the  election  on  November  4,  1879,  for  member  of 
Congress  at  large  for  Louisiana,  now  of  record  in  the  office  of  the  secretary  of  state  of  the  State 
of  Looiiiaiia,  tSat  Hoa.  P.  B.  8.  Rncbbaok  was  dolj  elected  by  a  najority  of  the  vales  cast 
at  aaSd  elaotieQ  as  ^apiesentative  at  laf ga  for  the  State  of  Looisiaaa  in  the  Heiue  of  ^pre- 
aenlalives  of  the  Congresa  of  tbe  United  States  aad  is  duly  and  legally  entitled  to  hisaeat  aa 
such  Representative* 

In  testimonT  whereof  I  have  caosed  the  seal  of  the  State  of  Louisiana  to  be  affixed  to  this 
certificate,  under  my  own  hand,  and  countersigpaed  by  the  secretary  of  state»  this  11th  day 
of  March,  A.  D.  1874,  and  of  the  Independence  of  tbe  United  States  the  96th. 

WM.  P.  KELLOGG. 
Governor  of  Louisiana, 

P.  G.  I>ESLOirDE, 

Secretary  of  Slate, 

This  eomprims  tbe  whole  of  Mr.  Pinchback's  case  as  presented  to 
joor  committee.  The  affidavit  of  Mr.  Blanchard  and  the  report  of  the 
chief  supervisor  of  elections  for  Loaisianai  of  which  mention  will  be 
made  below,  were  offered  as  rebutting  evidenoe  by  Mr.  Piuohback's 
connael  (in  case  the  committee  shonid  decide  to  receive  the  testimony 
taken  by  the  Senate  Committee  on  Privileges  and  Elections  offered  by 
Mr.  Sheridan),  and  were  not  objected  to  by  Mr.  Sheridan. 

Within  the  time  after  the  issuing  of  the  first  certificate  prescribed  by 
the  law  of  Congress,  regnlating  the  conduct  of  contested-election  cases, 
Mr.  Sheridan  duly  served  upon  Mr.  Pinchback  a  notice  of  contest  as 
follows : 

New  Orleans,La.,  December  30,  1879. 
Hon.  P.  B.  8.  Pinchback  : 

I  hereby  notify  you  that  I  shall  contest  yonr  claim  or  rifi^ht  to  a  seat  as  Con^essman  at 
kr(^  from  the  State  of  Louisiana  to  the  Forty-third  Congress  for  the  following  reasons : 
IsL  The  hoard  which  deelared  yoa  electMl  was  not  a  legal  hoand. 

2d.  It  waa  not  in  possession  of  tbe  retarna  of  the  election  of  Novemheri  1872,  and  could 
not  therefore  legally  declare  you  elected. 

3d.  The  lawful  returns  of  the  election  of  November,  1872,  show  my  election  as  Congress- 
man at  large  by  a  majority  of  more  than  ten  thousand  votes. 
Very  reapeetfolly, 

GEO.  A.  SHERIDAN. 

To  this  notice  Mr.  Pinchback  made  no  answer. 

FIRST. 

Is  Mr.  Pinchback  shown  entitled  npon  tbe  merits  to  this  seat  T 
Yonr  committee  think  not.  Mr.  Pinchback's  original  certificate,  it 
was  conceded,  and  Governor  Kellogg's  supplemental  certificate,  it  is  to 
be  assumed,  were  issued  upon  the  pretended  canvass  by  the  returning- 
board  known  as  the  <^  Lynch  board."  Assuming  that  the  Lynch  board 
was  the  legal  returning-board,  and  waiving  the  consideration  of  the 
effect  of  Mr.  Pinchback's  default  in  making  no  response  to  Mr.  Sheridan's 
notice  of  contest,  your  committee  are  of  opinion  that  the  fact  that  the 
Lynch  board  never  had  possession  of  the  election  returns,  and  therefore 
never  canvassed  them,  has  become  a  part  of  the  political  history  of  the 
country.  They  hold  this  fact  to  be  so  notorious  that  the  House  ought 
to  take  legislative  notice  of  it  in  this  contest,  and  may  take  like  notice 
of  it  for  the  purpose  of  any  appropriate  legislation.  They  report,  there-  , 
fore,  that  npon  the  case  as  presented  to  your  committee  Mr.  Pinchback 
is  not  shown  to  be  entitled  to  a  seat  in  this  House. 

SECOND. 

Upon  the  case  made,  ought  Mr.  Sheridan  to  be  seated  ? 

He  served  npon  Mr.  Piuchback,  in  due  time,  his  notice  of  contest,  to 
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which  Mr.  Piuchback  never  made  answer.  Nevertheless  his  ca«ie  is  no 
stronger  in  the  judgment  of  the  committee  than  if  no  one  were  contest- 
ing his  right ;  and  the  committee  had  been  instructed  by  order  of  the 
House  to  inquire  whether  he  was  elected.  He  has  presentecl  no  proof 
of  his  election  other  than  his  certificate  and  the  printed  volume  of  tes- 
timony taken  in  the  last  Oongress  by  the  Senate  Committee  on  Privin 
leges  and  Elections  in  the  contest  between  Bay  and  McMillan  for  a  seat 
in  the  Senate. 
Mr.  Sheridan's  certificate  is  as  follows: 

State  of  Louisiana,  Executive  Department, 

New  OrUauSt  December  4,  1872. 

This  is  to  certify  that  at  a  general  election  held  in  this  State  on  the  4th  day  of  November, 
A.  D.  1872,  George  A.  Sberiaan  received  sixty-four  thousand  and  sixteen  votes,  and  P.  B. 
S.  Pinchback  received  fifty-four  thousand  four  hundred  and  two  votes. 

I  Uierefore  hereby  declare  George  A.  Sheridan  duly  elected  to  represent  the  State  of  Louis- 
iana as  Conflpressman  at  larffe  in  the  Forty-third  Congress  of  the  United  States. 

Given  unoer  my  hand  and  the  seal  of  the  State  this  4th  day  of  December,  A.  D.  1872,  and 
of  the  Independence  of  the  United  States  the  ninety -seventh. 

H.  C.  WARMOTH, 

Governor  of  Louisiana, 

Jack  Warton, 

Secretary  of  State. 

Mr.  Sheridan  claims  that  the  testimony  taken  by  the  Senate  commit- 
tee shows  his  election,  and  that  the  Hoase  oaght  to  receive  it  and  give 
it  like  force  and  effect  as  if  it  had  been  taken  in  the  pending  contest. 

First.  As  to  the  certificate.  Waiving  the  question  whether  in  any 
case  a  governor's  certificate  alone  is  safficient  proof  upon  the  merits  of 
title  to  a  seat  in  the  House,  it  seems  clear  to  yonr  committee  that  its 
effect  as  proof  rests  upon  the  presumption  that  it  is  the  official  declara- 
tion of  an  official  canvass  of  the  votes. 

But  Mr.  Sheridan  concedes  that  on  the  4th  day  of  December,  when 
his  certificate  was  issued, the  Congressional  vote  had  not  been  canvassed 
by  any  returning-board  whatever.  This  fact  was  also  proved  before  the 
Senate  committee  (page  584). 

Second.  Mr.  Sheridan's  case,  then,  rests  upon  the  validity  and  effect 
of  the  return  of  the  Foreman  board,  found  on  pp.  82  and  83  of  the  Sen- 
ate report,  for  there  is  no  other  proof  of  his  election.  This  is  the  only 
board  which  has  returned  Mr.  Sheridan  as  elected  to  Oongress.  The 
history  of  the  several  returuing-boards  will  be  found  on  page  6  et  seq. 
of  the  Senate  report.    There  were — 

1.  The  board  in  office  on  the  day  of  the  election. 

2.  The  Wharton  board  acting  with  Governor  Wannoth  after  the  split 
in  the  board. 

3.  The  Lynch  board,  held  by  the  State  courts  to  be  the  legal  return- 
ing-board under  the  old  election  law,  in  place  of  the  Wharton  board. 

4.  The  De  Feriet  board,  api)ointed  by  Governor  Warmoth  ("to  escape 
the  clutch  of  Judge  Durell")  under  the  new  election  law,  approved  No- 
vember 20, 1872. 

5.  The  Foreman  board,  elected  by  the  McEnery  senate,  December  11, 
•  1872,  under  the  new  election  law,  in  place  of  the  De  Feriet  board,  ap- 
pointed during  the  recess  of  the  legislature. 

The  House  must  determine,  then,  whether  this  volume  of  testimony, 
taken  by  the  Senate  Committee  on  Privileges  and  Elections,  is  compe- 
tent evidence  in  this  contest  (for  there  was  no  other  proof  before  your 
committee  of  the  return  of  any  board). 


DIGEST    OF   ELECTION   CASES.  199 

Iq  Cashitig'd  Law  and  Practice  of  Legislative  Assemblies,  the  aathor 
states: 

143.  The  rnles  of  evidence  bj  which  courts  of  justice  are  fl^reroed,  and  by  which  their 
]irooeedinirs  are  re^pilated,  in  the  iDvestigation  of  the  cases  which  come  before  them,  make 
a  part  of  the  civil  rig^t  of  the  citisen  as  much  as  the  rules  reg^olating  the  acquisiiion,  the 
enjoyment,  or  the  transmission  of  property,  or  which  fj^ovem  any  other  matter  ot  civil  right ; 
and  when  a  question  of  the  same  nature  is  pending^  in  the  legislature,  involving  private  in- 
terests only,  no  g^ood  reason  can  be  assigned  why  the  rales  of  evidence  shoula  not  be  the 
same.  It  would  seem  reasonable,  therefore,  to  regard  it  as  a  role  of  parliamentary  practice 
that  when  the  private  interests  of  individuals  are  the  subject  of  investigation,  or,  m  other 
words,  where  toe  investigation  is  a  judicial  one,  and  so  far  as  it  is  of  that  character,  the 
game  or  analogous  rules  of  evidence  should  bo  applied  as  would  be  observed  in  the  investi- 
gation of  similar  interests  in  any  of  the  courts  of  law  or  equity ;  and  this  appears  to  be  the 
rale  which  has  prevailed  in  modem  times.  On  the  occasion  of  what  is  called  the  Queen's 
trial,  which  took  place  on  a  bill  of  pains  and  penalties  pending  in  the  House  of  Lords,  the 
rules  of  evidence  were  strictly  observed. 

44.  Where  the  subject  under  investigation  is  not  of  a  judicial  nature,  no  other  nile 
can  be  given  as  to  the  kind  or  deg^ree  of  evidence  to  be  required  than  that  it  should  be  such 
as  to  satisfy  the  mind  and  conscience  of  individual  members,  and  afford  them  sufficient 
ground  for  belief  and  action  in  reference  to  their  own  private  affairs. 

The  same  author  says  in  a  preceding  chapter : 

210.  The  same  general  rules  by  which  courts  of  law  are  governed  in  regard  to  the  evidence 
in  proceedings  before  them  prevail  also  in  the  investigation  of  cases  of  controverted  elec- 
tions ;  but  inasmuch  as  a  legislative  assembly,  touching  things  appertaining  to  its 
cognizance,  is  **as  well  a  council  of  state  and  court  of  equity  and  discrection  as  a  court  of 
law  and  justice,"  the  legal  rules  of  evidence  are  generally  applied  by  election  committees, 
Bore  by  analogy  and  accordiog  to  their  spirit  than  with  the  technical  strictness  of  the  ordi- 
nary judicial  tribunals. 

Again,  the  author  sa^'s: 

742.      *     •     •     Between  the  highest  kind  of  this  evidence  and  the  lowest  of  that  be- 
fore alluded  to  there  is,  of  course,  an  infinite  diversity  of  degrees  of  proof,  ranging  from 
the  one  extreme  to  the  other,  all  of  which  are  receivable  and  entitled  to  consideration  in  par- 
liamentary proceedings  according  to  the  nature  of  the  subject-matter  to  which  the  evidence 
is  to  be  applied. 

111.   Of  the  evidence  of  common  fa  me. 

745.  In  the  earlier  periods  of  parliamentary  history,  when  it  was  more  common  than  it 
has  since  been  to  institute  inquiries  into  the  conduct  of  high  officers  of  state,  the  evidence  of 
common  fame  or  report  was  admitted  as  sufficient  ground  for  an  inquiry,  though  not  for  a 
eondemnation,  provided  it  *'  was  a  general  report  or  voice  of  neighborhood,"  and  not  a  mere 
"rumor,  which  is  a  particular  assertion  from  an  uncertain  author;*'  and  provided,  also, 
that  it  was  not  a  **  reputation  or  fame  upon  a  generality,"  but  **upon  a  particular  specifica- 
tion.** The  evidence  of  common  fame,  thus  defined  and  restricted,  seems  proper  to  be 
received  for  the  purpose  merely  of  founding  an  inquiry  upon  it ;  and  such  seems  to  be  the 
effect  which  has  been  attributed  to  it  in  more  recent  times. 

747.  In  addition  to  what  may  properly  be  called  evidence,  namely,  that  which  is  obtained 
by  means  of  an  inquiry  instituted  by  the  House,  or  brought  forward  by  a  party,  all  the 
information  of  every  description  which  in  any  way  comes  into  the  possession  of  the  house 
may  be  regarded  as  evidence.  Messages  from  the  executive,  either  at  the  commencement 
or  in  the  course  of  the  session,  documents  from  the  same  source,  returns  from  public  officers 
or  commissioners,  either  in  pursuance  of  law  or  of  the  orders  of  the  house,  constitute  evi- 
dence upon  which  legislative  proceedings  may  be  founded.  In  regard  to  the  credit  which 
may  be  due  to  evidence  of  this  sort,  no  general  rule  can  be  given.  The  House  must  judge 
in  each  iudividal  case. 

748.  It  frequently  happens  that  documents  received  by  one  house  from  extraneous  sources 
are  communicated  to  the  other,  either  at  its  request  or  voluutarily  on  the  part  of  the  former. 
Such  papers  are,  of  course,  to  be  judged  of  by  the  house  to  which  they  are  sent  according  to 
their  nature  and  to  the  source  from  which  they  emanated  ;  they  derive  no  additional  weight 
from  the  medium  through  which  they  come. 

749.  The  minutes  of  the  evidence  taken  bv  one  house,  upon  which  a  bill  or  other  measure 
sent  to  the  other  for  concurrence  is  founded,  are  not  unfrequeatly  sent  to  the  latter  either 
with  the  bill  or  measure  in  question  or  at  the  request  of  that  house.  lu  the  latter  case  the 
minutes  so  sent  become  evidence  in  the  house  to  which  they  are  sent.  In  the  latter  they  are 
looked  upon  not  as  evidence  which  may  be  read  and  considered  as  such,  but  only  in  the 
light  of  an  index  or  memorandum  of  the  names  of  witnesses  and  of  the  statements  made  by 
thtm  to  assist  the  house  in  its  examination. 


200  DIGEST  OP  ELECTION  CASES. 

iHtilB  volume,  wbich  Mr.  Sheridan  offers  in  evidence,  is  Senate  Beport 
No.  457,  third  session  Forty-second  Congresf*. 

Neither  Mr.  Pinch  back  nor  Mr.  Sheridan  was  directly  a  party  to  the 
controversy  which  was  pending  in  the  Senate  and  in  which  this  inves- 
tigation was  had.  Nor  was  the  qnestion  as  to  which  of  them  had  been 
elected  Bepreseutative  at  large  from  the  State  of  Louisiana  directly  or 
indirectly  before  the  Senate  committee. 

Your  committee  receive  the  President's  message  to  the  last  Cangress 
on  Louisiana  affairs,  and  the  report  and  accompanying  exhibits  of  the 
chief  supervisors  of  elections  in  that  State;  they  also  receive  this 
volume  of  testimony  taken  by  the  Senate  committee,  ''for  consideration 
of  the  nature  and  degree"  of  the  evidence  it  contains  and  ''of  the  sub- 
ject-matter to  which  the  evidence  is  to  be  applied,"  or,  in  the  phrase  of 
courts^  "  for  what  it  is  worth." 

There  is  not  a  precinct  or  parish  return  in  the  entire  volume,  nor  ia 
there  parol  testimony  of  the  vote  which  either  claimant  received.  Your 
committee  are  satisfied,  however,  that  it  comprises  correct  copies  of  the 
returns  made  by  the  returning- boards  known  as  the  Lynch  and  Foreman 
boards. 

THIRD. 

Is  the  Foreman  return,  then,  sufficient  proof  upon  the  merits  of  Mr. 
Sheridan's  right  to  this  seat? 

This  return  gives  Mr.  Sheridan  65,016  votes  against  54,402  for  Mr. 
Pinchback. 

For  the  purposes  of  this  question,  let  it  be  assumed  that  the  vote  was 
to  be  canvassed  under  the  new  election  law,  approved  by  Governor 
Warmoth  November  20  (p.  62  Senate  Report),  more  than  two  weeks 
after  the  election,  and  not  under  the  old  law  (p.  47),  under  which  the 
election  had  been  held  and  the  parish  returns  made  and  the  canvasaing 
board  organized  for  entering  upon  its  duties  (as  held  by  the  supreme 
court  of  lx>uisiana.) 

And  let  it  be  further  assumed  that  the  McEnery  legislature  was  the 
lawful  legislature  of  Louisiana,  and  that  the  Foreman  board,  elected  by 
the  McEnery  senate,  tras  the  lawful  returuing-board  for  canvassing 
these  returns. 

Nevertheless,  your  committee  are  of  opinion  that  the  correctness  of 
these  returns  is  challenged  by  evidence,  which  shows  probable  oau^e^ 
abundantly  sufficient  (certainly  more  so  than  common  fame,  upon  which 
the  House  might  act)  to  put  the  House  upon  inquiry  before  these 
returns  are  accepted  as  conclusive. 

A. 

On  pages  75  and  76  of  the  Senate  report  it  is  proved  that  the  Fore- 
man board  was  elected  by  the  McEnery  senate  on  the  11th  day  of 
December,  and  that  they  received  these  returns,  of  which  there  was  such 
an  'immense  mass  as  was  perfectly  fearful  and  would  make  a  man^s 
hair  stand  on  end  to  look  at  them  "  (p.  897),  on  the  evening  of  the  lltb 
December.  Nevertheless,  they  canvassed  them  during  the  evening  and 
made  their  certificates,  bearing  that  date  (pp.  83,  88,  95.) 

B. 

These  returns  are  signed  by  O.  F,  Hunsacker  and  S.  M.  Todd. 

The  President's  message  on  Louisiana  affairs  (Ex.  Doc.  No.  91,  third 
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session  Forty  second  Congress)  is,  within  the  aathority  above  qaoted, 
properly  before  yoar  committee  and  the  House,  aside  from  the  fact  that 
it  was  in  evidenoe  before  the  Senate  committee  (pp.  180,  305). 

On  page  123  of  this  doeument  it  is  charged  that  the  signatures  ot 
Hunsacker  and  Todd  are  forgeries,  and  that  they  have  sworn  that  they 
did  not  sign  the  returu  on  account  of  the  frauds  it  contained. 

0. 

Mr.  Southmajd  was  a  McEnery  man  and  a  member  of  the  Foreman 
board  (Senate  Report,  p.  140).  On  page  897  be  testifies  to  his  belief 
tiiat  there  were  firom  25,000  to  30,000  fraudulent  names  on  the  registra- 
tion-books. 

D. 

By  the  census  tables  of  1870,  population,  p.  619,  the  male  white  pop- 
nlation  of  Louisiana  upward  of  twenty-one  jears  of  age  is  87,066 ;  black, 
86,913.  The  same  table  discloses  that  of  these  87,066  whites  about 
15,000  are  foreigners  unnaturalized ;  i.  6.,  there  are  in  the  State  174,187 
males,  black  and  white,  upwards  of  twenty-one  years  of  age,  against 
159,001  citizens.  There  was,  therefore,  in  1870,  unless  some  blacks  were 
foreigners,  a  majority  of  colored  over  white  voters  of  15,180, 

Mr.  McMillen,  who  was  a  party  to  the  ccMitest  before  the  Senate  com- 
mittee, elected  to  the  Senate  by  the  McEnery  legislature,  testified,  at  p. 
273: 

Q.  What  proportion  of  the  colored  vote  was  east  for  the  fusion  or  Greeley  ticket,  in  your 
opinion  ? — A.  I  think  a  rerj  small  proportion. 

Q.  How  many  thousand  votes  were  there  in  the  colored  vote  that  voted  for  Qreeleyf—- A. 
My  impression  always  has  been  that  there  have  been  about  as  many  colored  people  who 
voted  in  opposition  to  the  republican  ticket,  fiom  one  cause  and  another*  as  there  were  of 
white  people  who  voted  the  republiean  ticket,  and  that  four  or  five  thousand  would  cover  the 
entire  number  throughout  the  State. 

Mr/  Armstead,  the  colored  candidate  for  secretary  of  state  on  the 
McEnery  ticket,  who  was  active  in  organizing  colored  Greeley  and 
Brown  clubs,  testified,  at  p.  495,  that  in  Northwest  Louisiana,  if  the  col- 
ored men  voted  elsewhere  as  they  did  in  Caddo,  there  could  not  have 
been  less  than  3,000  colored  votes  for  the  fusion  ticket. 

Mr.  McMillen  was  thereupon  reexamiaed,  and  testified  at  p.  501 : 

By  Mr.  Carpenter  : 

Q.  If  the  sane  questions  were  put  to  vou,  would  you  answer  them  now  the  aarne  as  you 
have  asBwerod  then  7-^ A..  As  they  are  aown  m  the  record. 

On  page  871  et  seq.y  J.  Q.  A.  Fellows  testified  as  follows : 

Q.  In  your  conversation  with  leadinti^  democrats  in  New  Orleans  d urine  the  last  canvass 
or  two— at  the  time  the  fusion  was  made  by  Governor  Warmoth — state  wliat  their  calcula- 
tion was  that  his  accession  to  the  partv  would  be  worth  to  them  7 — A.  I  will  premise  by  say- 
ing that  for  several  years  I  have  nela  myself  somewhat  neutral  in  politics,  waiting  for  an 
opportunity  to  arise  when  I  could  unite  with  one  party  or  another  for  the  best  interests  of 
the  State ;  and  last  spring  and  summer,  when  the  canvass  was  approaching  and  being  car- 
ried oUf  there  was  an  effort  made  by  some  moderate  democrats  and  reformers,  and  a  large 
number  of  other  people  in  Louisiana,  especially  in  New  Orleans,  that  stood  in  the  same  po- 
sition with  myself,  to  make  a  union  with  the  best  portion  of  the  republican  partv,  and  secure 
the  government  of  the  State  in  all  proper  things.  A  fusion  was  continually  thought  of  by 
the  democrats  with  the  governor.  I  was  solicited,  time  and  again,  probably  by  thirty,  I 
think,  to  join  in  the  movement  to  make  the  ftision.  During  that  time,  say  for  two  or  three 
months,  the  whole  matter  was  canvassed  over  and  again.  They  said  that,  with  the  assist- 
aaee  of  the  governor,  or  fVision  with  the  governor,  they  could  certainly  carry  the  State  against 
the  reBttbliean  party,  or  the  custom-house  party,  or  the  negro  party,  as'  they  called  it.  I 
thougot  it  could  not  be  done;  that  he  had  not  votes  enough  at  his  command  to  do  it.  I  un- 
derstood that  he  had  not  over  a  thousand  voters  that  were  his  followers.    They  admitted 


202  DIGEST  OF  ELECTION  CASES. 

that  there  were  no  more  than  two  thousand  ;  but  they  said  this,  that  his  power,  with  the 
assistance  of  the  registration  and  electiun  laws,  was  g^d  for  twenty  thousand  votes  by  his 
appointing  his  men,  or  men  who  would  work  in  his  interest,  as  registrars,  and  the  manipu- 
lation of  uie  registration,  and  the  apfjointment  of- commissioners  of  election,  and  in  placing 
the  electlon-polTs,  and  they  thooght  his  influence  was  good  for  twenty  thousand  votes.  This 
was  the  repeated  calculation  ot  every  one  I  talked  with  that  finally  went  into  the  fusion 
party.  Others  refused  to  go  in,  who  were  called  **  last-ditch  "  democrats,  or  **  straieht-uut  ** 
democrats ;  many  of  them  refused  to  go  in  the  fusion,  and  many  of  them  voted  mr  Grant 
and  Kellogg  who  were  within  my  acquaintance.  They  made  the  same  calculation ;  there 
was  the  calculation  of  one,  two,  or  three  thousand  followers,  enough  to  make  fifteen  or 
twentv  thousand  altogether,  by  what  was  frequently  called  in  the  newspapers  and  the  peo- 
ple of  the  State  **  by  the  manipulation  of  these  Angers.**  When  printed,  it  was  put  in  quo- 
tation-mark»— *'  these  fingers  ** ;  this  was  the  common  talk  of  the  politicians  in  Louisiana 
and  in  New  Orleans,  and  I  agreed  with  them. 

Q.  Do  you  now  know  that,  previously  to  the  fusion  being  created  between  Governor 
Warmoth*8  party  and  the  democratic  party,  that  the  very  men  who  were  on  the  ticket  for 
the  State  offices  for  the  fusion  party — that  is,  Messrs.  McHenry  and  Ogden,  were  the  men 
who  had  denounced  Governor  Warmoth  in  the  most  bitter  terms  f — A.  Until  the  fusion 
took  place  in  August,  every  leading  politician,  every  speaker,  and  every  newspaper  de- 
nounced him,  and  any  alliance  with  nim,  most  bitterly.  They  denounced  him  in  tne  most 
bitter  language.  Some  of  it  was  not  respectful — not  fit  to  be  used.  The  canvass  had 
already  commenced,  and  Mr.  Jonas  was  the  candidate  for  lieutenant-governor ;  Mr.  Ogden, 
the  candidate  for  attorney-general ;  Mr.  Ellis,  a  lawyer,  who  was  expecting  to  secure  some 
office—I  believe  had  commenced.  There  were  three  at  least,  I  remember,  who  had  com- 
menced to  canvass  the  State ;  and  commenced  by  going  up  the  river,  and  then  passing 
around  through  the  northern  parishes,  and  coming  down  by  Shreveport,  and  then  around  by 
the  southern  parishes,  making  a  tour  of  the  State.  They  had  reached  about  the  center  of 
the  parishes  on  the  Arkansas  line,  at  Mindon,  making  speeches  all  the  way,  when  they  were 
met  with  a  telegram  at  Mindon,  and  immediately  returned,  announcing  that  a  fusion  had 
been  accomplished.  I  met  them  on  the  street  on  the  day  of  their  return,  or  it  may  have 
been  the  day  after ;  it  was  the  day  when  the  ratification  of  this  fusion  was  advertised  to  be 
held  in  La  Fayette  Square.  I  then  met  Messrs.  Ogden  and  Ellis  on  the  corner  of  the  street, 
and  asked  them  if  they  were  going  to  support  it  Mr.  Ogden  was  called  to  one  side  for  a 
moment.  Mr.  Ellis  said  *'  I  am  wuling  to  eat  my  peck  of  dirt,  or,  perhaps,  a  bushel,  but, 
damned  if  I  can  swallow  this.*'  He  had  been  asked  to  speak,  but  nad  refused.  After  this 
he  consented  to  go  in  the  second  canvass  which  had  been  arranged  by  the  fusionists — to  go 
around  by  the  southern  parishes  and  come  up  by  the  way  of  the  western,  and  back  by 
the  northern  and  river  parishes.  I  met  him — as  we  go  down  town  frequently  to  business — 
and  asked  him  the  result.  Ho  said  he  had  no  doubt,  from  what  he  hid  seen  on  both  trips, 
first  and  last,  that  the  union  or  fusion,  as  he  termed  it,  had  lost  the  democratic  party  from 
ten  to  twenty  thousand  votes,  actual  voters  ;  that  all  through  the  northern  parishes  when 
he  was  on  his  first  trip  the  leading  men  came  out  and  assured  them  they  could  carry  the 
parish  by  four  or  five  or  six  hundred,  or  even  a  thousand  maiority ;  but  on  their  return  com- 
ing around  the  other  way,  they  were  obliged  to  go  out  and  hunt  up  the  leailing  politicians 
in  the  parishes,  and  they  spoke  in  this  way  :  **  Probably  we  can  carry  this  parish ;  this  one 
we  may  lose  by  a  hundred  ;  in  this  one  we  probably  will  not  be  beaten — may  have  two  or 
three  hundred  or  four  hundred  majority  at  the  most,"  and  so  on.  So  that,  in  his  calculation, 
they  lost  fifteen  thousand  votes.  As  a  further  loss  for  the  fusion,  he  said  that  the  leading 
democrats  would  not  support  any  such  fusion  or  go  into  it.  I  saw  a  letter  from  Ex-Grovernor 
Moore,  of  Alexandria,  that  he  would  not  even  be  at  the  meeting.  He  is  an  influential  demo- 
crat, as  I  know,  in  Kapides  Parish.  He  stated  he  would  not  be  in  the  meeting  or  be  intro- 
duced to  Governor  Warmoth,  whom  he  had  heard  would  be  there,  and  whom  he  had  de- 
nounced, as  he  believed,  justly.  His  partner,  Mr.  Jonas,  who  was  at  that  time  a  candidate 
for  governor 

Mr.  Ray.  Lieutenant-governor? 

The  Witness.  Yes,  sir,  and  was  displaced,  and  Mr.  Penn  put  on  the  ticket.  Mr.  Hymans 
read  me  a  letter  ;  it  was  from  General  Moore,  denouncing  Governor  Warmoth.  Hymans 
said  his  partner,  Mr.  Jonas,  was  placed  in  a  delicate  position,  where  he  could  not  sav  any- 
thing ;  but  as  for  going  into  this,  ne  would  not  do  it  himself,  and,  to  my  knowledge,  he  did 
not  make  a  speech  in  the  whole  canvass.  A  number  of  leading  democrats  in  New  Orleans — 
some  of  the  executive  committee— after  the  fusion  refused  to  go  in  the  fusion  movement  at 
all,  and,  to  my  knowledge,  voted  for  Grant  and  Kellogg.  As  soon  as  the  fusion  was  made, 
I  came  out  and  went  iuto  the  canvass  myself  for  the  republican  party. 

E. 

The  conduct  of  the  State  register  covers  the  returas  with  very  grave 
suspicion.  He  issued  to  the  supervisors  throughout  the  State  the  fol- 
lowing confidential  instructions,  p.  147: 
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[Confldentiftl.1 
Hr. ,  super Biior  of  rtgistration^  parish  of 


In  addition  to  the  instractions  contained  in  circular  No.  8  from  this  office,  you  are  in- 
stmcted — 

I.  In  ooantingpthe  ballots  after  the  election,  count  first  the  volet  east  for  mresieUutial  electors 
mmd  wumhers  of  Congress,  keeping  separate  tally- lists  on  the  form  (No.  I)  provided  for  that 
nurpoee,  and  making  up  and  completing  the  statement  of  voters  for  each  poll  upon  Form 
No.  1 ;  then  close  the  box,  reseal  it,  and  proceed  in  a  similar  manner  until  all  the  national 
rote  has  been  counted.  Then  nroceed  with  the  counting  of  the  State  and  parish  votes, 
bearing  in  mind  the  fact  that  tne  United  States  supervisors  of  election  and  deputy  mar- 
shals Save  mo  right  whatever  to  scrutinize,  inspect,  or  6e  present  at  the  counting  of  the  State  and 
parish  vole, 

II.  As  soon  as  the  count  in  each  case  is  completed,  telegraph  the  result  to  this  office  at 
once.  Shonld  there  be  no  telegraph  office  at  the  court-house,  dispatch  a  messenger  by  the 
quickest  route  to  the  nearest  telegraph  station. 

III.  The  stationery,  &c,  furnished  for  each  parish  is  to  be  equally  distributed  among 
all  the  polling  places,  and  at  least  one  copy  of  the  election  laws  must  be  furnished  to  each 
poll. 

Respectfully, 

B.  P.  BLANCHARD, 

State  Registrar  of  Voters, 

He  sent  Mr.  Packard  the  foUowing  letter : 

State  op  Louisiana, 
Office  of  State  Registration  of  Voters, 

New  Orleans,  November  %  1872. 

Sir  :  In  reply  to  your  communication  of  date,  I  must  respectfully  decline  compliance 
with  your  request  to  appoint  one  commissioner  of  election  at  each  polling  place  from  the 
republican  party  at  the  general  election  to  be  held  November  4,  1872. 

In  regard  to  your  second  request,  I  have  the  honor  to  inform  you  that  the  list  of  polling 
places  in  this  parish  will  be  published  in  the  official  journal  and  other  papers  to-morrow,  3d 
instant. 

Very  respectfully, 

B.  P.  BLANCHARD. 
State  Registrar  of  Voters  and  Supervisor 

of  Registration^  Parish  of  Orleans. 
Hon.  S.  B.  Packard. 

President  State  Republican  Committee, 

If  these  papers  be  read  in  connection  with  the  snpervisor.s'  exhibits 
on  file  with  the  clerk  of  this  House,  and  the  affidavit  of  Mr.  Blanchard, 
the  fraudulent  purpose  which  they  suggest  is  demonstrated,  so  far  as  it 
can  be  by  ex  parte  testimony. 

F. 

The  return  by  the  Foreman  board  of  the  Congressional  vote  was  sepa- 
rate from  the  returns  of  the  vote  for  other  officers. 

The  inquiry  of  the  Senate  committee  was  directed  wholly  to  the  other 
returns. 

There  is  no  proof,  and  there  is  no  presumption,  that  the  correctness  of 
this  return  was  verified  by  comparison  with  the  parish  returns. 

It  is  uncontro verted  that,  in  violation  of  the  law  of  Louisiana,  which 
requires  them  to  be  opened  in  presence  of  the  returning-board,  they 
were  privately  opened  by  Governor  Warmoth,  or  by  clerks  in  his  office. 

Their  whereabouts  since  that  time  have  not  been  often  known.  It  is 
safe  to  say  they  have  not  been  in  the  custody  of  the  law.  Some  of  the 
returns  produced  before  the  Senate  committee  were  forgeries:  p.  1095. 

What  credit  they  would  be  entitled  to  if  in  evidence  need  not  be  dis- 
cussed, as  not  one  of  them  was  before  the  committee. 

G. 

The  polling  places  in  Louisiana  are  not  fixed  by  law,  and  at  the  elec- 
tion of  1872  they  were  purposely  established  at  places  inconvenient  of 
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access,  in  the  Bepablican  parishes^  so  ifaat  in  some  instances  voters  had 
to  travel  from  twenty  to  forty  miles  to  reach  them  (pp.  308-310).  In 
some  cases  no  notice  was  given  of  their  location,  and  studied  efforts 
were  made  to  keep  their  location  from  the  knowledge  of  colored  meii 
(p.  308).  Supervisor's  Exhibit  B,  on  file  with  the  Clerk  of  this  House, 
abstracts  certain  proofs  transmitted  with  his  report  under  the  following 
heads : 

Ke^stration. — State  superrisor  ^re  no  notice  where  registralioa  would  be  opened. 

If  iscondnct  of  State  registrars  negtocting  or  refusing  registration. 

State  snpenriaor  gave  ao  notice  wh^ne  polls  would  l^  held. 

Merger  number  of  polls  in  parishes. 

United  States  supervisors  threatened  and  debarred  access  to  and  view  of  polls. 

Intimidation. 

Blacks  excluded  and  whites  favored. 

United  States  supervisors  debarred  from  remaining  with  box  after  election. 

Boxes  run  away  with  or  secreted  at  close  of  election. 

United  States  supervisors  threatened  and  debarred  as  witnesses  of  the  count 

Misreading  of  ballots. 

Evidences  of  tampering  and  other  frauds. 

There  is  an  immense  mass  of  testimony  of  the  character  indicated  by 
these  headings,  which,  in  the  judgment  of  the  committee,  cannot  be  ig- 
nored in  the  disposition  of  this  case. 

H. 

The  Hffidavit  of  Mr.  Blanchard,  to  which  no  objection  was  interposed 
by  Mr.  Sheridan,  your  committee  deem  it  their  duty  to  communicate  to 
the  House.  It  is  annexed  as  an  appendix  hereto.  Mr.  Sheridan  fur- 
nished the  committee  with  the  affidavits  of  two-thirds  (it  is  said)  of  the 
supervisors  and  commissioners  in  the  entire  State,  denying  any  fraud 
on  their  part  or  within  their  knowledge ;  also  with  other  affidavits  tend- 
ing very  strongly  to  show  that  Blanchard  was  bribed  to  make  his  affi- 
davit. If  it  was  made  for  a  consideration,  the  credibility  of  the  affiant 
is  no  more  impeached  than  by  his  own  confession  of  crime  in  the  affldiivit 
itself.  From  the  nature  of  the  case,  such  things  as  he  alleges  could  not 
be  proved  by,  because  they  could  not  be  in  the  knowledge  o^  honest 
men.  It  is  of  such  a  character,  in  the  judgment  of  yoqr  committeCt  a9 
to  demand  a  most  thorough  investigation  of  its  truth  or  falsity  before 
Mr.  Sheridan  is  seated. 

I. 
But  again : 

The  Foreman  returns  omit  six  parishes,  to  wit,  Iberia,  Iberville,  Saint 
James,  Saint  Martin,  Saint  Tammany,  Terre  Bonne. 

Mr.  Sheridan  challenges  a  couut  of  these  parishes  as  returned  by 
the  Lynch  board.    They  give  Mr.  Pinchback  an  aggregate  majority 

of 3,172 

The  affidavit  of  Mr.  Blanchard,  annexed,  states  that  in  the  par- 
ish of  Orleans  a  fraudulent  vote  of  6,737  was  counted  for  the 
fusion  ticket.  The  Lynch  board  rejected  1,623  of  these  fraud- 
ulent votes,  which  Mr.  Sheridan  proposed  to  deduct 1, 623 

The  Foreman  board  gave  Pinchback  in  Saint  Charles  Parish  382 
votes,  and  a  majority  of  272.  But  this  same  board,  p.  81, 
gives  Kellogg  1,231 ;  Antoine,  for  lieutenant-governor,  1,224 ; 
Deslondes,  for  secretary  of  state,  1,226;  and  Field,  for  attor- 
ney-general, 1,226.  The  Lynch  board,  p.  203,  gives  Pinch- 
back 1,225,  just  the  vote  which  the  rest  of  the  Bepublican 
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state  ticket  received  there,  according  to  the  returns  of  the 
Foreman  board,  making  his  majority  1,080.  Moreover,  it  is 
proved  on  p.  148  that  the  Lynch  board  bad  fall  retirrns  from 
Satnt  Charles  Parish.  This  contestshould  be  remanded,  then, 
for  further  proof,  or  Mr.  Pinch  back  should  be  credited  with 
the  difference  in  his  favor  between  the  returns  of  the  Fore- 
man and  the  Lynch  boards 

In  Bed  River  Parish  the  Foreman  board  gives  Mr.  Pinchback 
211  votes,  pages  81,  82.  Bat  it  gives  every  other  candidate 
on  the  RepubrK^kQ  State  ticket  from  913  to  918.  The  return 
of  the  Lyneh  board,  page  203,  gives  Mr.  Pinchback  in  this 
pariah  9L1  votes.  The  De  Fertet  board,  page  296,  gave  Blount 
for  seoator  in  the  same  parish  Oil.  The  Foreman  board,  page 
87,  gave  him  311,  and  gives  Pinchback  211.  It  seems  clear 
from  page  404  that  the  Lynch  board  had  the  full  returns  from 
this  parieh  also.  The  case  should  be  remanded,  then,  or  Mr. 
Pinehback  should  be  credited  with  the  difference  in  ttie  re- 
turns  

The  census  reports  of  1870  show  the  white  population  of  the 
parish  of  De  Soto  to  be  5,111;  the  colored  0,851.  The  regis- 
tration in  this  parish  in  1872  was,  white,  1,004 ;  colored,  1.403. 
The  Foreman  returns  give  Sheridan  1,441  votes ;  Pinchoack 
445.  The  Lynch  board  returns  give  Sheridan  798 ;  Pinchback 
992.  In  1870  the  Eepublican  vote  for  auditor  was  1,032 ;  the 
Democratic  713. 

These  figures  seem  to  demand  that  the  vote  of  this  parish 
should  be  investigated,  or  the  difference  between  the  returns 
of  the  two  boards  should  be  deducted  from  Mr.  Sheridan's 
vote 

Outside  of  the  parish  of  Orleans  there  are  fifty-five  parishes  in 
the  State.  The  Foreman  board  omitted  silt  and  canvassed 
returns  from  forty-nine ;  three  of  the^  are  mentioned  above. 
Accepting  the  figures  of  the  Foreman  board  in  thirtv-seven 
of  the  remaining  forty-six,  without  question,  and  looking  at 
the  nine  remaining  parishes  of  Caddo,  Rapides,  fTatchitoches, 
Bast  Baton  Rouge,  Bossier,  Grant,  Saint  Landry,  Webster, 
and  Saint  Helena,  it  will  be  seen  that  these  nine  parishes  in 
1870  gave  an  aggregate  republican  majority  of  2,134.  By  the 
returns  of  the  Foreman  board  they  gave  in  1872  a  Democratic 
or  fusion  majority  of  4,912.  See  the  documents  mentioned 
below  as  to  these  parishes  respectively: 


Snpenrtaon' 
exhibits. 


OaAio » 

Ba^ides 

lAfliellli6eh«s 

Eatt  Baton  Bovge 

Bofltier 

Otmnt ..« 

Saint  Landrj 

Webiter 

Saint  HalaiM ^ 


0  ud  O. 
OaadF. 
0  andO. 

aadO. 

aDdO. 

aadG. 

andG. 

andO. 


C 

0 
0 

c 
c 


808 


650 


4,190 
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The  retarDs  from  these  nine  parishes  demand  investigation,  or 
Mr.  Sheridan's  maiority  should  be  deducted,  at  the  least,  if 
nothing  be  allowed.  Mr.  Pinchback 4, 912 

The  aggregate  of  deduction  which  should  be  made,  therefore,  if 

no  further  evidence  be  taken,  is,  at  the  least 12, 355 

Sheridan's  majority,  by  return  of  the  Foreman  board,  is 10, 614 

Leaving,  in  the  only  parishes  which  can  be  counted  without 
further  proof,  a  majority  for  Pinchback  of 1, 741 

Your  committee  are  now  assuming  that  the  Foreman  board  was  the 
legal  returning  board ;  that  McEnery,  so  far  as  the  legal  returns  show, 
is  the  de  jure  governor  of  Louisiana,  and  the  McEnery  legislature  the 
lawful  legislature  of  that  State.  They  give  to  the  documents  and  proof, 
challenging  the  returns  from  these  parishes,  the  same  consideration, 
and  no  other,  which  they  would  be  compelled  to  give  them  if  the 
McEnery  goveniment  were  in  office  and  the  legality  of  the  Foreman 
board  unquestioned.  They  consider  the  partisan  source  from  which 
this  proof  comes  and  withhold  from  it  their  implicit  credence.  They 
do  not  say  that  the  crimes  charged  by  it  against  the  McEnery  party 
are  graver  or  better  proven  than  the  crimes  charged  against  the  Kellogg 
party.  They  perform,  in  their  judgment,  a  duty  imposed  upon  them 
by  the  order  referring  this  case,  in  reporting  that  these  papers  give 
ample  warning  to  the  House  that  the  seating  of  Mr.  Sheridan,  without 
further  evidence,  may  ppssibly  cover,  and  in  part  consummate,  a  con- 
spiracy against  the  liberties  of  the  people  of  Louisiana,  which  was  a 
most  stupendous  crime.  They  do  not  feel  at  liberty  to  report,  upon  the 
evidence  before  them,  that  this  seat  is  vacant.  The  registration,  elec- 
tion, and  returns  were  fair  and  honest,  as  they  believe,  in  some,  if  not 
in  a  majority,  of  the  parishes  of  the  State.  That  the  political  friends 
of  Mr.  Pinchback  have  not,  before  this,  availed  themselves  of  the  op- 
portunity which  this  contest  between  candidates  on  the  respective  State 
tickets  offered,  with  process  for  witnesses  and  papers,  to  prove  to  the 
country  that  they  carried  this  election,  most  seriously  challenges  the 
confidence  and  patience  of  the  public.  It  is  but  just  to  say,  however, 
that  the  expectation  that  Mr.  Pinchback  would  be  seated  in  the  Senate 
is,  perhaps,  the  reason  that  such  an  effort  has  not  been  made. 

If  this  case  be  remanded  for  further  proof  and  be  fully  developed, 
the  result,  there  is  reason  to  believe,  will  either  demonstrate  that  the 
Kellogg  government  is  rightfully  in  power  or  will  furnish  the  proof  that 
it  is  a  usurpation. 

Your  committee  recommend  the  adoption  of  the  accompanying  reso- 
lutions: 

Resolved^  That  the  evidence  in  this  case  is  not  sufficient  to  establish 
the  right  of  either  P.  B.  S.  Pinckback  or  George  A.  Sheridan  to  a  seat 
in  this  House  as  a  Representative  at  large  from  the  State  of  Louisiana.' 

Besolvedj  That  Mr.  Sheridan  have  leave  to  amend  his  notice  of  con- 
test, if  he  shall  so  elect,  serving  upon  Mr.  Pinckback  his  amended  notice 
within  twenty  days  hereafter;  that  Mr.  Pinchback  have  liberty  to 
answer  such  amended  notice  within  forty  days  hereafter,  and  that,  upon 
the  service  of  such  answer,  the  evidence  of  the  respective  parties  be 
taken,  under  the  existing  laws  of  Congress  in  such  case  made  and  pro- 
vided ;  and  that  in  case  of  default  of  an  answer  to  such  amended  notice, 
Mr.  Sheridan  be  at  liberty  to  take  testimony  ex  parte;  and  in  case  of 
default  to  serve  an  amended  notice  of  contest,  Mr.  Pinchback  may  serve 
a  notice  of  contest,  as  provided  by  law,  within  forty  days  hereafter,  and 
take  testimony  in  like  manner. 
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APPENDIX. 

A  FEW  SPECIMEN  DEPOSITIONS  AND  AFFIDAVITS  IN  THE  CASE  OF  GOV- 
ERNOB  KELLOGG  vs.  EX-GOVERNOR  WARMOTH,  McENERY,  AND  OTHERS. 

Sworn  statement  of  B.  P,  Blanchard^  State  registrar  of  voters  under  Warmotk. 

United  States  op  America, 

District  tff  Lonisianaf  State  of  Louisiana^  Citp  of  New  Orleans : 

Be  it  known  that,  on  this  2d  day  of  September,  A.  D.  1673,  personally  appeared  before 
the  undersigned,  a  United  States  commissioner  in  and  for  the  district  of  Louisiana,  duly 
commissioned  and  sworn,  Brainard  P.  Blancbard,  who,  being  duly  sworn,  deposes  and 
says :  That  he  was  appointed  by  Henry  C.  War  moth,  governor  of  the  State  of  Louisiana,  to 
tlie  office  of  State  registrar  of  Toters,  being  also  by  virtue  of  said  office  ez-officio  supervisor 
of  registration  in  and  for  the  parish  of  Orleans  ;  that  he  Blled  the  said  office  during  the  years 
]870,  1871,  and  1872  ;  that  in  the  last-named  year  he  was  in  full  political  sympathy  with 
the  liberal  movemelit,  and  subsequently,  upon  the  fusion  of  the  Liberal  and  Democratic  par- 
ties, with  what  was  known  and  styled  the  Fasion  party,  and,  in  conjunction  with  others  of 
the  same  political  party,  he  devised  plans  for  carrying  the  general  election  in  the  State  of 
Loaisiana,  on  November  4, 1872,  in  favor  of  the  said  Fusion  party,  and  their  candidates  for 
Presidential  electors,' Congress,  and  State  and  municipal  offices ;  that  with  this  object  in 
view,  be  proposed  to  take  advantage  of  all  the  powers  conferred  upon  him  by  the  acts  of 
the  general  assembly  of  the  State  of  Louisiana,  numbered  respectively  acts  No<i.  99  and  100, 
approved  March  16,  1870,  and  known  as  the  registration  and  election  laws  of  1870. 

That,  in  furtherance  of  this  scheme,  he  caused  a  careful  compilation  to  be  made  of  the  lists 
of  the  deceased  male  persons  over  twenty -one  years  of  age  who  had  died  since  the  close  of 
the  registration  in  1^0,  which  lists  were  required  by  law  to  be  furnished  to  him  by  the 
sextons  of  the  various  cemeteries  in  the  parish  of  Orleans,  and  that  said  lists,  so  compiled, 
were  carefully  collated  with  the  registration-books,  and  the  registry  number  and  the  election 
precinct  in  which  the  deceased  was  registered  were  noted ;  that  instead  of  carrying  out, 
to  the  full  letter,  the  provisions  of  section  seven  of  the  registration-law  above  referred  to,  he 
caused  to  be  erased  from  the  lists  of  registered  voters  only  the  names  of  such  deceased 
electors  as  were  well  known  in  the  communitv,  and  in  cases  where  the  deceased  was  an  ob- 
scure personage  (a  large  majority  of  the  whole  number  being  composed  of  such),  he  caused 
to  be  made  out  a  duplicate  registration  certificate  in  his  name,  the  same  to  be  retained  and 
used  at  the  general  election,  as  hereinafter  set  forth ;  that  for  this  purpose  he  caused  to  be 
printed  fac  simUes  of  the  blank  forms  of  duplicate  registration  certificates  used  in  1870, 
which  were  in  a  different  style  of  type  from  those  intended  to  be  used  in  1872,  in  order  to 
have  them  filled  up  with  the  names  of  deceased  electors,  as  above  stated  ;  that  the  number 
of  duplicate  certificates  so  filled  up  for  the  purpose  aforesaid  was  as  follows,  more  or  less : 

For  the— 

First  ward 76 

Second  ward 8 

Third  ward 24 

Fourth  ward 4 

Fifth  ward 61 

Sixth  ward 52 

Seventh  ward 69 

Eighth  ward 35 

Ninth  ward 47 

Tenth  ward 61 

Eleventh  ward 44 

Twelftli  ward 21 

Thirteenth  ward J6 

Fourteenth  ward 7 

Totel : 855 

Teponent  further  says  that,  to  his  knowledge,  a  large  number  of  certificates  of  registration 
had  t!een  issued  in  1870,  in  the  name  of  fictitious  persons  ;  that  he  caused  a  careful  examina- 
tion of  the  books  of  registration  to  be  made,  ana  of  other  records  and  memoranda  in  his 
poflseasion,  to  ascertain  the  number  of  such  fraudulent  registries,  and  also  made  efforts  to 
ascertain  in  whose  possession  such  papers  in  the  names  of  fictitious  persons  were,  and  that 
he  obtained  possession  of  some  two  thousand  of  such  papers,  and,  in  relation  to  such 
papers  as  he  could  not  obtain  possession  of,  the  following  course  was  pursued  :  Whenever 
he  ascertained  that  they  were  in  the  hands  of  persons  belonging  to  the  Republican  party,  he 
then»  and  during  registration,  caused  the  said  fictitious  names  to  be  erased  from  the  registry 
list  as  fraudulent ;  but  in  all  cases  where  he  ascertained  that  such  papers  were  in  the  pos- 
session of  persons  in  the  interest  of  the  Fusion  party,  he  instructed  the  assistant  supervisors 
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of  regristration  not  to  erase  soch  fictitious  naoaes  from  the  books  in  cases  where  he  had  con- 
fidence in  those  officers,  bat  in  cases  where  ho  had  reason  to  sospect  the  fidelity  of  an^  as- 
sistant snpenrisor  to  the  Fusion  cause,  or  to  beliere  that  any  of  them  would  not  assist  in  or 
abet  such  manipulation,  he  prohibited  them  from  making  any  erasures  whatever,  reserving 
that  workfor  himself  or  assigning^  it  to  some  confidential  clerk  or  confidential  ag«nt  whom 
he  could  implicitly  trust,  as  will  more  fully  appear  by  the  documents  hereto  annexed,  and 
marked  A  and  B. 

Deponent  further  says  that  he  was  aware  of  the  existence  of  large  numbers  of  fraudulent 
naturalization-papers  issued  in  1868  by  the  clerks  of  district  courts  in  the  parish  of  Orleans 
and  other  large  parishes,  and  that  in  1870,  in  his  circular  of  instructions  to  supervisors  of 
registration,  he  directed  them  not  to  register  any  person  naturalized  between  July  4  and  Oc- 
tober 24,  except  such  as  were  naturalized  in  the  first  and  second  district  courts  of  the  parish 
of  Orleans ;  that  the  number  naturalized  between  the  dates  above  cited  was  reported  by  his 
predecessor,  Hon.  William  Baker,  chairman  of  the  board  of  registration,  in  his  report  to  the 
general  assembly,  dated  New  Orleans,  January  10,  1869,  as  follows : 

TabU  sh^wimg  the  number  of  pevMons  regUUred  in  Mch  ward  (first  excepted)  of  the  parish 
of  Orleans  who  uere  naturalized  between  Juiy  4  and  October  24,  1868. 
Ward.  Namb«r. 

First  w^ard  (no  record). 

Second  ward 538 

Third  ward 903 

Fourth  ward 38e 

Fifth  ward 98D 

Sixth  ward 3d9 

Seventh  ward 423 

Eighth  ward 484 

Ninth  ward 540 

Tenth  ward 438 

Eleventh  ward dSS 

Right  bank  (Algiers) IGl 

Total 5,488 

And  that  the  result  of  these  instructions  not  to  recognize  the  validity  of  such  naturalization 
was  made  manifest  by  the  Msult  of  the  registration  of  naturalised  foreigners  ia  1870,  the  zeg- 
istralioii  for  Orleans  Parish  in  that  year  being  entirely  new  and  complete. 

Table  showing  the  number  of  persons  natumUiod  between  Jutfi  4  and  October  24,  1868,  and 

Jutg  4  and  October  28,  1870,  registered  m  1870. 


Precinct  or  ward. 

186tj. 

1870. 

TotaL 

Plr«t 

96 

143 

828 

IQO 

134 

65 

150 

178 

197 

107 

106 

54 

96 

15 

43 

70 

145 

149 

53 

141 

58 

85 

110 

03 

108 

87 

46 

18 

7 

U 

166 

Second  ........................................................................ 

Sfl7 

Third 

378 

Fourth ., ••.... 

1S3 

Fifih 

975 

Slitth 

183 

Seventh 

S3S 

Elirhth 

968 

Ninth 

2M) 

Tenth 

Kl^yAiit  h .,,,,..,, ^ ,. ........,,.,.. ..T...., 

909 

193 

Twelfth 

too 

Thirteenth 

44 

Fourteenth...................  ^...k.. •........••...••..•.•.....««•■•.••. 

98 

Fifteenth ^ .-.-.. 

54 

Total  ................................................................... 

1,636 

1,175 

9.811 

As  will  more  fully  appear  upon  pages  6, 7,  8,  and  9  of  a  report  to  the  general  assembly  of 
Louisiana  by  the  deponent,  as  State  registrar  of  voters,  dated  January  31,1871,  a  printed 
copy  of  which  is  hereto  appended  and  marked  0.  That  the  reason  for  such  ruling  by  the 
deponent  in  1870  was,  that  he  knew  that  these  naturalization^papers,  fraudulently  issued, 
were  in  the  hands  of  persons  inimical  to  the  Republican  party,  with  which  party  he  was  at 
that  time  politically  affiliated ;  that  the  judges  and  clerks  of  courts  were  in  1868  entirely,  and 
in  1670  with  only  two  exceptions,  members  of  the  Democratic  party,  and  that  he  oonse- 
quf^ntly  endeavored  to  prevent  the  use  of  said  fraudulent  naturalization-papers  bv  the  Dem- 
ocratic party ;  that  he  repeated  the  instructions  to  supervisors  of  registration  in  this  regard  in 
his  pamphlet  of  instructions  in  1872,  pages  7  and  8,  a  printed  copy  of  wlxich  is  hereunto  an- 
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nexed  and  mBrked  D ;  bat,  upon  the  fasion  of  the  liberal  and  Democratic  parties,  deponent, 
knowing  that  larg^  nambers  of  said  fraudulent  naturalization -papers  were  in  the  hands  of 
fusionists,  and  could  be  used  in  the  interest  of  the  fusion  party,  revoked  his  previous  instruc- 
tiona,  as  will  appear  by  circular  No.  5,  issued  by  deponent,  hereto  annexed  and  marked  E, 
and  that  the  result  of  such  change  in  his  ruling  was  that  a  large  number  of  such  papers 
fraudulently  issued  were  used  by  persons  registering  in  1872. 

Table  showing  the  number  of  persons  naturalized  between  July  4,  1868,  and  October  24,  1868, 
and  July  4,  1872,  and  October  28,  1872,  added  to  the  registry-lists  in  1872,  in  each  election 
precinct^  parish  of  Orleans. 


Prtoinot. 


Tbird 

Fourth 

Fifth 

Sixth 

S«v«nth 

Siiri»ti> 

Ninth 

Tenth 

dereDtb  . . . 
Twelfth... . 
Thirteenth  . 
Fourteenth . 
:nft««Dth... 

Total 


1888, 

1878. 

114 

140 

131 

308 

S42 

395 

93 

813 

187 

481 

93 

898 

75 

163 

129 

173 

175 

303 

143 

159 

103 

118 

44 

56 

13 

39 

SO 

39 

63 

64 

1,033 

8,681 

Tot«L 


854 
333 
637 
305 
606 
380 
856 
308 
378 
308 
880 
100 
51 
49 
187 

4,843 


And  deponent  firmly  believes  that  a  large  number  of  the  naturalization- papers  issued  in 
1872,  to  the  extent  of  2,000  at  least,  were  improperly  so  issued. 

I>eponent  further  says  that  he  instructed  the  assistant  supervisors  of  registration  for  the 
parisli  of  Orleans  that  in  all  cases  where  persons  who  had  been  registered  in  1870,  in  other 
wards  than  those  in  which  they  resided  in  1872,  and  who  should  apply  for  registration  on 
aeconut  of  change  of  residence,  to  require  such  persons  to  surrender  tne  certificates  of  regis- 
tration  of  1870  to  them  (the  assistant  supervisors),  to  be  by  them  returned  to  the  office  of 
deponent,  State  registrar  of  voters,  ostensibly  for  the  purpose  of  cancellation  and  erasure  on 
the  books,  but  in  reality  to  be  preserved  and  voted  on  at  tne  ensuing  general  election,  in  the 
maoDer  hereinafter  set  forth,  and  that  this  course  was  pursued  and  persisted  in  notwithstand- 
ing' ibe  formal  protest  of  the  United  States  supervisors  of  election,  one  of  which  is  hereto  an- 
nexed and  marked  F.  The  certificates  of  registration  so  returned  deponent  caused  to  be 
examined  and  sorted  out  in  his  office,  and  sucn  as  were  not  marked  or  checked  in  any  way 
by  the  United  States  supervisors  of  elections  were  preserved  to  be  voted  upon  in  the  wards 
from  which  they  were  originally  issued,  and  only  such  were  returned  to  the  ward  officers  for 
cancellation  and  erasure  as  were  deemed  unfit  or  unsafB  for  use  by  repeating  voters,  as  is 
more  fully  shown  by  the  affidavit  of  H.  L.  Downes,  hereto  attached  and  marked  G.  The 
number  so  canceled  was  to  the  following  extent  only  : 

First  precinct 80 

Second  precinct 43 

Third  precinct 101 

Fonrth  precinct 79 

Fifth  precinct  (record  lost) 

Sixth  precinct 115 

Seventh  precinct , 83 

Eighth  precinct  (record  lost) 

Ninth  precinct 14 

Tenth  precinct 36 

Eleventh  precinct 103 

Twelfth  precinct 11 

Thirteenth  precinct 

Fourteenth  precinct 12 

Fifteenth  precinct 2 

Total 579 

Deponent  further  says  that  he  also  instructed  assistant  supervisors  of  registration,  in  the 
parish  of  Orleans,  that  whenever  thev  found  upon  the  registry  of  1870  names  of  persons 
making  their  marks  (X)  and  supposed  to  be  negroes  and  not  known  personally  to  them,  to 
procure  two  persons,  registered  voters  in  their  respective  wards,  to  prepare  a  list  of  such 
names  and  make  an  affidavit  that  they  "had  reason  to  believe  and  dia  believe"  that  the 

14  £  G 
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persons  named  therein  were  not  residing  in  the  ward  on  the  tenth  day  preceding  the  elec- 
tion, and  the  assistant  supervisors  were  directed  to  erase  from  the  lists  of  voters  all  nameg 
Eut  down  in  said  affidavits,  and  this  was  done,  althoagh  the  law  made  it  the  datj  of  the 
oard  of  metropolitan  police  commissioners  to  caase  a  canvass  of  the  city  of  New  Orleaiifl 
and  prescribed  that  the  names  of  such  persons  as  should  be  reported  by  them  as  "  not  found  *' 
on/y  should  be  stricken  from  the  recristry-list.  Such  affidavits  were  made  in  form  similar  to 
the  one  hereto  annexed  and  marked  II,  and  resulted  in  the  erasure  from  the  books  of  the 
following  number  of  names,  supposed  to  be  all  colored  men,  namely : 

First  ward 182 

Second  ward 36 

Third  ward 280 

Fourth  ward 309 

Fifth  ward 223 

Sixth  ward 353 

Seventh  ward 386 

Eighth  ward J64 

Ninth  ward 122 

Tenth  ward 12 

lUeventh  ward 40 

Twelfth  ward 153 

Thirteenth  waid 51 

Fourteenth  ward 17 

fifteenth  waid 144 

Total 2,472 

In  this  connection  see  affidavit  of  James  Parker,  hereto  annexed  and  marked. 

That  this  course  was  pursued  notwithstanding  the  fact  that  the  board  of  police  commis- 
sioners did,  in  obedience  to  the  provisions  of  section  fifty  of  the  election  law.  cause  a  canvass 
of  the  city  to  be  made  (as  will  appear  by  the  document  hereto  annexed  and  marked  I),  and 
reported  the  names  of  persons  *'  not  found,"  and  said  names  were  by  said  deponent  published 
in  Uie  official  journal  of  the  citv  and  State ;  but  that  no  names  were  erased  from  the  list  in 
consequence  of  such  reports,  but  polely  upon  the  affidavits  above  mentioned.  Deponent 
farther  says  that  from  the  outset  of  registration  in  1872  he  was  in  constant  communication 
with  the  Democratic  and  Liberal  campaign  committees,  and  conjointly  with  them  instructed 
the  supervisors  and  assistant  supervisors  of  registration  throughout  the  State,  verbally,  in 
addition  to  written  or  printed  instructions,  from  time  to  time,  to  facilitate  in  every  manner 
the  registration  of  all  white  men  known  or  supposed  to  be  in  favor  of  the  fusion  candidates, 
and  to  throw  every  possible  obstacle  in  the  way  of  colored  applicants  for  registration,  such 
as  requiring  them  to  produce  two  witnesses  to  prove  their  ioentity  and  resl%nce,  delajring 
them  oy  unnecessary  questions  and  by  other  means,  and  that  in  compliance  with  such  veri>^ 
instructions  the  assistant  supervisors  of  registration  would  and  did  frequently  select  from  the 
crowd  of  applicants  for  registration  white  men  known  to  them  as  Democrats  or  fusionists, 
and  register  them,  and  then  close  their  offices  before  the  hour  prescribed  by  law,  on  the  pre- 
text that  they  were  summoned  to  court  or  some  similar  excuse,  thus  leaving  the  colored  men, 
many  of  whom  could  ill  afford  to  lose  their  time,  unregistered.  The  result  of  such  instnic- 
tions,  and  action  consequent  thereon,  was  the  addition  to  the  registry-list  of  a  large  excess  of 
whites  over  colored  men,  as  appears  from  the  following  table : 

Table  Bhowing  tlu  numbtr  of  tohite  and  colored  voUrs  added  to  the  regUtraiion  of  ikepmrisk  of 

Orleans,  in  each  precinct,  in  1872. 


Wards. 


Plnit 

Second  

Third 

Fourth 

Fifth 

Sixth 

Seventh 

Eighth 

Ninth 

Tenth 

Eleventh 

Twelfth * 

Thirteenth 

Fourteenth 

Fifteenth 

Gnind  total 


Whites. 


1,379 

1,679 

2,518 

1,143 

1,712 

1.359 

1,256 

903 

1.133 

1,479 

1,278 

593 

311 

144 

456 


17,338 


Colorad. 


TotaL 


324 
418 


407 
597 
474 
638 
912 
201 
442 
404 
198 
154 
125 
299 


5,769 


1,703 

2,090 

3,400 

1,550 

2,300 

1,833 

1.894 

1,115 

1.334 

1,921 

1,682 

785 

465 

969 

757 


23^107 
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Beiniif  entirely  out  of  proportion  to  the  relatiTe  nomber  of  the  two  races  in  the  city,  as 
shown  by  the  late  census. 

Deponent  farther  says  that,  in  order  to  annoy  and  hinder  colored  men  in  reg^sterinfif,  he 
instmcted  the  assistant  supenrisors  to  throw' every  possible  obstacle  in  the  way  of  the 
United  States  supervisors  of  election  and  deputy  marshals  appointed  to  represent  the  Re- 
publican party,  such  as  refusing^  them  access  to  the  books  or  permission  to  remain  behind 
the  railing,  &>c.j  and  the  assistant  supervisors  were  fnrther  instructed  that  whenever  any 
considerable  number  of  necproes  were  waiting  for  reg^istration  they  should  raise  some  frivolous 
objeedon  to  the  action  of  tne  United  States  officials  and  refuse  to  submit  to  the  requirements 
of  the  enforcement  acts,  which  conduct  frequently  resulted  in  the  arrest  of  assistant  super- 
visors and  the  closing  of  their  offices  sometimes  for  the  entire  day,  large  nnmbers  of  votem 
being  thus  deprived  of  registration.  That  these  instructions  were  carried  out  will  appear 
mor«  fully  by  the  docnments  annexed  and  marked  K,  L,  M,  N.  O,  P,  Q,  K,  S,  T,  and  U  ;  and 
thai,  in  addition  to  the  cases  mentioned  therein,  there  were  many  other  arrests  of  assbtaat 
soperviscnB  in  consequence  of  adherence  to  said  instructions,  of  which  deponent  has  at  present 
has  no  reeord. 

Deponent  fnrther  says  that  commissioners  of  election  for  the  parish  of  Orleans  wore  all 
appointed  by  him  from  among  persons  known  to  be  in  the  interest  of  the  fusion  party,  and 
stroDg  partisans  thereof;  that  on  the  second  of  November  he  received  from  S.  B.  Packard* 
on  btfialf  of  the  Bepnblican  State  Central  Committee,  a  communication  hereto  annexed 
and  marked  Y,  requesting  the  appointment  of  one  commissioner  at  each  poll  to  represent 
the  Republican  party,  but  that  deponent  refused  to  accedd  to  the  request,  as  will  appear  by 
his  answer  to  said  Packard,  hereto  attached  and  marked  W ;  that  the  commissioners  of 
electioa  were  instructed  to  facilitate  in  every  possible  manner  the  voting  of  persons  known 
to  be  fnsionists  or  who  should  offer  to  vote  the  fusion  ticket,  and  to  obstruct  and  hinder  the 
voting  of  Republicans ;  that  they  were  instructed  that  whenever  any  person  offered  to  vote 
the  fusion  ticket  they  should  not  question  him  closely,  but  should  suggest  to  him  the  requisite 
answers,  and  should  decide  quickly. 

Deponent  further  says  that  the  polling  places  throughout  the  parishes  were  selected  with 
the  view  to  the  convenience  of  fusion  voters,  and  were  located  as  remotely  and  as  difficult 
of  access  as  possible  from  the  neighborhoods  chieOy  inhabited  by  colored  men  ;  that  when- 
ever a  poll  was  located  in  a  colored  neighborhood  the  commissioners  were  selected  from 
persons  notorious  for  their  hostility  to  colored  men,  and  said  commissioners  were  instructed 
to  hinder  and  delay  all  colored  electors  to  the  full  extent  of  their  power. 

Deponent  fnrther  says  that  in  each  warJ  of  the  city  of  New  Orleans  he  employed  persons 
whom  he  intended  to  appoint  commissioners  of  election,  and  whom  he  did  subsequentlv  so 
appoint,  whose  instructions  were  to  prepare  written  lists  in  advance  of  the  names  of  all 
deceased  persons  (being  voters)  and  of  the  wards  in  which  they  resided,  whose  names  had 
not  been  erased  ^oni  the  registry  lists  as  prepared  by  him,  the  said  deponent ;  that  these 
lists  were  ordered  to  be  prepared  upon  paper  similar  to  that  provided  for  keeping  the  written 
lists  of  voters  at  the  election,  as  required  oy  section  11  of  the  election  law  ot  1^0,  ami  they 
were  iDstmcted  to  strike  from  the  poll-list  in  advance  the  names  of  such  persons,  as  required 
by  section  12  of  the  above-auoted  law.  Said  commissioners  were  also  instructed  to  see 
that  a  number  of  fusion  ballots  corresponding  to  the  number  of  names  thus  erased  from 
the  lists  were  placed  in  the  ballot-boxes  in  their  respective  polls,  so  that  the  written 
lists  and  the  number  of  ballots  should  tally  exactlv  at  the  counting  of  the  votes ;  they 
being  left  to  devise  their  own  mode  of  carrying  out  these  latter  instructions,  but,  the  better 
to  accomplish  the  object  sought,  they  were  instructed  to  open  their  polls  in  advance  of  the 
hour  designated  by  law,  so  that  when  voters  presented  tnemselves  at  the  regular  hour  it 
should  appear  that  some  votes  had  already  been  cast ;  and  these  commissioners  were  also 
instmctea  to  insert  the  list  previously  prepared  as  aforesaid,  sheet  bv  sheet,  among  the  lists 
kept  during  the  day,  making  the  running  numbers  correspond  ;  and  that  these  instructions 
were  obeyM  to  the  letter  in  every  instance,  and  that  the  names  of  855  d  ceased  persons,  ob- 
t^ned  and  prepared  as  before  related,  were  so  erased  and  fraudulently  marked  as  voted,  and 
the  same  number  of  fusion  tickets  were  thus  voted  at  the  said  election. 

Deponent  further  says  that,  by  a  forced  and  strained  interpretation  of  section  41  of  the 
registration  law,  he  appointed  about  three  thousand  persons  in  the  city  of  New  Orleans, 
who  were  known  to  be  violent  partisans  of  the  fusion  party,  among  them  several  of  bad  and 
dangerous  character,  to  act  as  *'  peace-officers,"  to  take  charge  of  the  ballot-boxes  in  the 
city  of  New  Orleans,  as  further  appears  from  the  documents  hereto  annexed,  and  marked  X, 
Y,  and  Z,  and  that  to  some  of  these  men  were  intrusted  the  certificates  of  registration  of 
1870,  which  had  been  surrendered  by  persons  who  had  removed  to  other  wards,  and  col- 
letted  and  sorted  out  as  hereinbefore  described,  and  also  with  such  fraudulent  certificates 
of  registration  of  1870  as  were  in  the  possession  and  control  of  himself,  or  of  persons  in  the 
interest  of  the  fusion  party,  for  the  purpose  of  voting  thereon,  and  that  said  certificates  of 
registration  were  so  voted  on,  to  the  knowledge  of  deponent,  to  the  extent  of  3,500  votes, 
as  is  also  shown  by  the  deposition  of  Walter  S.  Liong,  hereto  attached,  and  marked  A  A. 

Deponent  further  says  that  the  supervisors  of  registration  appointed  throughout  the  State 
were  all  in  the  interest  of  the  fusion  party,  and  were  selected  not  only  on  that  account,  but 
because  of  their  supposed  willingness  and  ability  to  carry  the  election  in  favor  of  that 
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party,  by  whatever  manipulation  was  possible  and  neoessarj  nnder  the  registration  and 
election  laws ;  that  in  parishes  where  there  was  known  to  exist  a  larg^  RepabUcan  maiority, 
the  supervisors  were,  in  most  cases,  persons  sent  from  New  Orleans  to  the  parishes  in 
which  tbey  were  to  act,  and  men  well  Known  for  their  personal  reckle^^sness  and  unscrupa- 
lous  chamcter,  and  familiar  with  all  the  machinery  used  in  manipulating  elecMons  and  the 
powers  conferred  upon  supervisors  of  registration  by  the  laws ;  toat  said  supervisors  were 
instructed,  verbally  or  otherwise,  to  impede  in  every  possible  manner  the  registration  of 
colored  voters,  in  such  ways  as  closing  their  offices  when  large  numbers  of  negroes  were 
waiting  for  registration,  alleging  that  they  were  out  of  blanks  when,  in  truth,  they  were 
amply  supplied ;  removing  their  offices  to  remote  points ;  notifving  only  white  men  of  their 
location,  and  giving  no  notice  to  the  negroes ;  giving  notice  of  the  location  of  the  office  at 
one  point,  and  establishing  it  at  another  without  notice ;  establishing  polling- places  with- 
out Que  notice,  and  so  as  to  facilitate  the  casting  of  a  large  fusion  vote,  and  obstructing  the 
voting  of  Republicans,  especially  of  colored  men ;  that  to  further  carry  out  the  before- 
recited  determination  to  carry  the  election  at  any  risk,  deponent,  without  authority  of  law, 
directed  that  a  new  and  complete  registration  should  be  made  in  the  parishes  of  'Eiai  Baton 
Rouge,  West  Baton  Rong^,  Saint  James,  and  Tangipahoa,  each  of  which  parishes  was 
known  to  contain  a  large  Republican  majority,  and  a  large  excess  of  colored  over  white 
population,  on  the  pretext  that  the  books  of  previous  registration  could  not  be  found,  said 
books  having  been  previously  purposely  made  way  with.  In  this  connection  deponent  re- 
fers to  the  documents  hereto  attached,  and  marked  respectively :  AB,  AC,  AD,  A£,  AF, 
AG,  AH,  AI,  AK,  AL,  AM,  AN,  AO,  AP,  AQ,  AR.  AS,  AT,  AU,  AV,  AW,  AX,  and  AY, 
to  show  both  the  manner  in  which  the  new  registration  was  ordered  and  inaugurated,  and 
the  spirit  in  which  it  was  carried  out.  The  result  of  this  action  will  be  made  evident  by  a 
comparison  between  the  registration  and  election  statistics  of  1870  and  1872,  as  shown  by 
the  following  statement : 

Comparative  table  of  statistics  of  registration  and  election  in  the  parishes  of  East  Baton  Rouge^ 
West  Baton  Rouge,  Saint  James,  and  Tangipahoa,  in  the  tfears  1870  and  1872. 


Parish. 


East  Baton  Roage 
West  Baton  Rouge 

Saint  James 

Tangipahoa 

Total 


Registered  In— 

1870. 

1872. 

3,099 
1,367 
2,496 

1.866 

3,048 
1.256 
2,723 
1,530 

9,832 

6.557 

Republican  vote  in — 


1870. 


1872. 


2,440 
702 

1,873 
845 


1.166 
445 
843 
611 


5,860 


3,067 


Thus  showing  a  decrease  of  the  number  registered  in  1872  from  that  of  1870,  in  these 
four  parishes,  of  1,275,  and  a  falling  off  of  the  Republican  vote  of  2,793,  for  that  the  fusion- 
ists  registered  their  full  vole  there  can  be  no  doubt. 

Deponent  further  says,  that  in  several  other  parishes  in  which  a  large  colored  majority 
existed,  the  opening  oi^^  the  books  of  registration  was  delayed  by  various  means  for  a  con- 
siderable period  after  the  time  prescribe  by  law,  September  2.  Thus  in  Carroll  Parish, 
containing,  in  1870,  a  registered  vote  of  351  whites  to  J, 588  colored,  the  registration  was 
not  opened  until  October  12  :  Iberville,  not  until  September  )7;  Saint  James,  September 
12 ;  Natchitoches.  September  17 ;  Franklin,  September  18 ;  Winn,  September  23 ;  Cald- 
well, September  26 ;  Cameron,  September  30 ;  Venion,  September  20. 

Deponent  further  says,  that  in  the  parish  of  Saint  Landry,  ooe  of  the  largest  and  most 
populous  parishes  in  the  State,  and  in  which  the  supervisor  exhibited  a  desire  to  afford  fair 
lacilities  tor  registration  to  all  classes,  he  was  constantly  checked  and  hindered  by  direc- 
tions to  move  his  office  to  points  remote  from  the  districts  in  which  the  negro  population 
had  a  respectable  ratio,  and  to  establish  his  office  at  places  where  there  were  but  few  negroes 
or  white  Republicans,  as  will  appear  by  the  documents  hereto  attached,  and  marked  AZ, 
BA,  BB,  BC,  BD,  BE,  BF,  BG,  BH,  BI,  BK. 

Deponent  further  states  that  he  instructed  the  supervisor  of  registration  in  the  several 
parisoes  to  annoy  and  resist  the  United  States  supervisors  of  election  in  every  manner  pos- 
sible, and  that  in  most  of  the  parishes  his  instructions  were  carried  out  and  registration 
thereby  greatly  delayed,  especially  in  the  parish  of  West  Feliciana,  a  very  strong  Republi- 
can pariso,  as  will  appear  by  the  documents  attached  hereto  and  marked  BL,  BLL,  BM, 
BN,  BO,  BP,  BQ,  BR,  BS,  BT,  and  BU,  and  in  regard  to  other  parishes  by  those  papers 
annexed  and  marked  BV,  BW,  BX,  BY,  BZ,  and  B2. 

Deponent  further  says,  that  besides  the  voelection  of  supervisors  on  account  of  their  politi- 
cal bias,  many  of  them  were  appointed  who  were  candidates  for  office  on  the  fusion  ticket 
at  the  general  election  of  November  4,  1872,  for  the  purpose  of  stimulating  them  to  extra 
exertions  to  cause  themselves  to  be  returned,  and  thus  contribute  to  the  general  success  of 
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the  entire  fusion  ticket ;  that  amone  the  number  J.  H.  Simmons,  of  Claiborne,  was  a  candi- 
date for  police  juror :  6.  H.  GuptilT,  of  Cameron,  was  a  candidate  for  police  juror ;  R.  T. 
Carr,  ofDe  Soto,  was  a  candidate  for  sheriff ;  G.D.Wells,  of  Livinfi^ton,  was  a  candidate 
for  recorder  of  his  parish  ;  P.  E.  Lored,  supervisor's  clerk  for  Lafourche,  was  a  candidate  for 
justice  of  the  peacp  :  £.  L.  Pierson,  of  Natxihitoches,  was  a  candidate  for  the  House  of  Rep- 
resentatives ;  I.  G.  P.  Hoey,  of  Rapides,  was  a  candidate  for  the  house  of  representatives ; 
A.  Chalaire,  of  Plaquemines,  wh8  a  candidate  for  sheriff;  A.  Estopenal,  of  Saint  Bernard, 
was  a  candidate  for  sheriff ;  G.  W.  Coombs,  of  Saint  John  the  Baptist,  was  a  candidate  for 
justice  of  the  peace  ;  R.  C.  White,  of  Saint  Mary,  was  a  candidate  for  senator ;  Charles  £. 
Steele,  of  Tensas,  was  a  candidate  for  clerk  of  court  Chis  brother  being  a  candidate  for 
district  attorney);  George  L.  Stin8on,of  Winn, was  a  candidate  for  recorder;  Thomas 
Duffy,  assistant  supervisor  fourth  ward,  Orleans,  was  a  candidate  for  clerk  of  the  fourth 
district  coi:rt ;  Thomas  Femon,  same  for  seventh  ward,  Orleans,  was  a  candidate  for  repre- 
sentative ;  W.  C.  Kinsella,  same  for  ninth  ward,  Orleans,  was  a  candidate  for  representa- 
tive; and  C.  C.  Piper,  clerk  thirteenth  ward,  was  a  candidate  for  constable  seventh  iustice 
court ;  all  of  whom  were  elected  by  their  own  count,  except  Thomas  Femon ;  that  the 
question  being  raised  whether  supervisors  were  eligible  as  candidates,  and  vice  versa,  de- 
ponent received  from  the  chairman  of  the  Democratic  campaign  committee  the  communica- 
tion  hereto  annexed  and  marked  CA,  to  which  he  returned  the  reply  hereto  annexed  and 
marked  CB ;  and  that  this  discussion  was  made  to  encourage  supervisors  to  become  candi- 
datee,  and  to  return  themselves  elected. 

Deponent  further  says  that  he  vssued  from  time  to  time  circulars  of  instructions  to  super- 
visors and  assistant  supervisors  of  registration  for  their  observance  and  guidance,  copies  of 
which  are  hereto  annexed  and  marked  CC,  CD,  CE,  CF,  CG,  CH,  CI,  CR,  and,  in  addition 
thereto  with  a  view  of  nreventiug  the  United  States  supervisors  of  election  nnd  other  offi- 
cials appointed  and  acting  under  the  enforcement  acts  of  Congress  from  taking  any  cogni- 
sance whatever  of  the  results  of  the  election  for  State  and  parish  officers,  he  issued  to  all 
supervisors  of  registration  a  confidential  letter  of  instructions,  hereto  annexed  and  marked 
CL,  which,  for  greater  security  and  secrecy,  he  caused  to  be  sent  to  them  by  the  himds  of 
trustworthy  agents,  who  were  previously  instructed  by  him  as  to  the  details  necessary  to 
be  worked  up  to  accomplish  the  object  aimed  at,  namely,  the  success  of  the  fusion  ticket  at 
the  general  election ;  and  that  he  prepared  and  supplied  to  the  supervisors  and  assistant  su* 
pervisore  of  registration  throughout  the  State  two  sets  of  blank  forms  of  ta11y>sheets,  state- 
ments of  votes,  Ac,  one  set  ol  which  was  to  be  used  for  retiums  for  Presidential  electors 
and  members  of  Congress,  and  the  other  for  State,  parish,  and  municipal  officers  only,  with 
the  intent  of  so  manipulating  the  vote  for  the  latter  candidates  that  those  running  on  the 
fusion  ticket  should  be  returned  and  declared  elected  in  parishes  where  the  vote  snowed  a 
majority  cast  for  the  Republican  cAndidates  for  Congress  and  Presidential  electors. 

Deponent  further  says  that  in  order  more  etrectaally  to  defeat  and  counteract  the  effect 
of  the  supervision  and  inspection  of  the  reg^tration  and  election  by  the  United  States  offi- 
cials, he  sent  to  all  supervisors  a  telegraphic  dispatch,  a  copy  of  which  is  hereto  attached 
and  marked  CM,  which  instructions  deponent  believes  were  faithfully  carried  out  in  a  ma- 
jority of  the  parishes,  with  the  effect  of  excluding  a  large  Republican  vote  at  the  election. 

Deponent  further  states,  that  in  the  parish  of  Terre  Bonne,  containing  a  larg^  excess  of 
Republican  voters,  the  supervisors  of  registration  originally  appointed  Mr.  C.  A.  Baford,  a 
resident  of  the  parish ;  having  been  taken  sick,  he  was  superseded  by  F.  J.  Stokes,  a  resi- 
dent of  New  Orleans,  who  was  familiar  with  all  the  advantages  possible  to  be  taken  by  su- 
pervisors of  registration  under  the  State  laws  ;  that  said  Stokes,  upon  assuming  charge  of 
the  office,  gave  out  that  he  had  no  blanks,  though  an  ample  supply  had  been  furnished  to 
him,  as  is  shown  b v  documents  hereto  attached,  and  marked  CN  and  CO ;  and  that  Stokes, 
without  warrant  of'^law,  did  issue  a  notice  to  all  re^stered  voters  of  that  parish  to  come 
forward  and  submit  their  certificates  of  previous  registration  to  his  inspection,  to  be  coun- 
tersigpfied  or  vised,  else  they  would  not  be  allowed  to  vote  on  them,  as  is  shown  by  a  printed 
copy  of  his  notice  hereto  attached  and  marked  CP  ;  and  that  the  said  Stokes  did  in  this  and 
many  other  ways  hinder  and  impede  the  registration  of  Republican  voters;  and  that  said 
Stokes,  knowing  that  a  Iftrg®  Republican  majority  had  been  cast  at  the  election  of  Novem- 
ber i,  1872,  did  fail  and  re^se  to  make  a  count  of  the  ballots  in  three  or  more  boxes,  but  fled 
to  the  city  of  Orleans,  leaving  said  boxes  uncounted,  allegiog  intimidation,  but  really  with 
the  avowed  purpose  and  design  of  having  the  return  of  said  parish  thrown  out  by  the  re- 
turning board,  and  the  Republican  vote  cast  consequently  excluded  from  the  couut,  which 
was  done  ;  and,  furthermore,  that  the  general  bearing  and  demeanor  of  said  Stokes  toward 
Republicans  was  overbearing  and  arbitrary  in  the  extreme,  so  much  so  that  it  was  made  a 
subject  of  complaint  by  parties  in  the  fusion  interest,  to  the  effect  that  Stokes's  manner  and 
action  were  injuring  the  party. 

Deponent  further  says,  that  in  the  parish  of  Madison,  which  always  contained  a  large  ex- 
cess of  Republican  voters,  no  returns  of  the  election  were  made  according  to  law,  but  that 
the  supervisor  of  registration,  W.  J.  Cahoone,  a  resident  of  New  Orleans,  sent  to  the  parish 
because  of  his  known  skill  in  the  manipulation  of  elections,  knowing  that  there  had  been  a 
large  Republican  majority  cast  at  the  election,  fled  the  parish  at  night  and  came  bv  rail 
to  New  Orleans,  bringing  with  him  only  firagmental  meu^pranda,  such  as  tall^-sheets,  check* 
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lists,  &c.,  from  which  he  proceeded  to  fabricate  his  returns  of  the  election  of  that  parish ; 
tiiat  for  that  purpose  deponent  famished  the  said  Cahoone  with  the  necessary  blanks  and 
directed  his  clerk  to  instruct  and  assist  the  said  Cahoone  in  making  out  said  fictitious  re- 
turns ;  that  said  Cahoone  prepared  said  fraudulent  returns  in  a  room  on  Gravier,  near  Ba- 
ronne  street,  in  the  city  of  New  Orleans,  and  made  oath  to  them  before  J.  P.  Montamat, 
at  that  time  third  justice  of  the  peace  for  the  parish  of  New  Orleans,  having^  previously 
sifi^ned  the  names  of  the  commissioners  of  election  thereto,  as  having  been  sworn  to  before 
him  in  the  town  of  Delta,  parish  of  Madison,  as  supervisor  of  the  parish;  that  said  returns, 
as  delivered  to  the  returnine  board,  did  not  exhibit  the  true  vote  cast  in  Madison  Parish  at 
the  election  aforesaid,  but  snowed  a  decrease  from  the  actual  Republican  vote  cast  of  about 
550  votes ;  and  that  said  Cahoone  merely-  returned  on  said  fabricated  returns  the  vote  for 
national  and  State  officers,  and  omitted  therefrom  the  vote  cast  for  parish  officers  in  order 
that  such  officers  might  be  appointed  by  the  governor,  and  thus  prevent  the  Republican 
candidates,  who  were  in  reality  elected,  from  obtaining  their  offices. 

Deponent  further  sayii,  that  in  the  parish  of  Iberville,  also  a  parish  largely  Republican, 
the  supervisor  of  registration,  J.  L.  Tharp,  a  resident  of  New  Orleans,  and  familiar  with 
the  manipulation  of  elections,  finding  that  a  large  Republican  majority  had  been  cast  at 
the  election,  induced  the  commissioners  of  election  to  refuse  to  sign  the  returns,  alleging 
intimidation,  for  the  purpose  of  having  the  returns  of  election  from  that  parish  thrown 
out  by  the  returning  ooard,  and  the  vote  of  said  parish  for  all  local  officers,  which  was 
2,239  Repubhcau  to  722  fusion,  was  excluded  and  thrown  out  by  the  said  board,  as  expected 
and  intended  by  said  Tharp. 

Deponent  further  says  that  in  the  parish  of  Saint  Martin,  the  supervisor,  O.  Delahoossaye, 
jr.,  knowing  that  a  majority  of  Republican  votes  had  been  cast  at  the  election,  abandoned 
is  office,  leaving  one  box  uncounted,  alleging  intimidation  and  armed  interference  of  the 
negroes,  in  order  to  have  the  vote  of  that  parish  excluded  by  the  returning  board,  as  appears 
by  the  telegram  hereto  attached  and  marked  CQ. 

Deponent  farther  says  that  in  the  parish  of  Saint  James  the  supervisor  originallj  f4)point- 
ed,  D.  F.  Melville,  being  suspected  by  the  fusion  campaign  committee  of  favoring  some  of 
the  Republican  candidates,  was  summarily  removed,  and  J.  C.  Goldin^,  a  resident  of  New 
Orleans,  was  appointed  in  his  place,  and  that  said  Golding,  knowing  that  the  Republican 
candidates  had  recdved  a  large  majority  of  the  votes  east  at  the  election,  failed  to  finish 
counting  the  vote,  abandoning  three  or  more  of  his  boxes,  and  returned  to  New  Orleans 
with  the  avowed  intent  of  having  the  entire  vote  of  the  parish  thrown  out  on  account  of  in- 
timidation, and  the  retuming-board  did  so  exclude  the  entire  vote  of  that  parish  for  local 
officers. 

Deponent  further  states  that  the  consequence  of  the  action  of  said  supervisors  of  registra- 
tion in  the  parishes  of  Madison,  Iberville,  Terre  Bonne,  Saint  Martin,  and  Saint  James  is 
shown  by  a  comparison  of  the  number  of  votes  registered  and  of  votes  cast  in  1870  and 
1672,  as  follows : 

Comparative  table  of  statiHies  of  re^islraHon  and  eUetion  in  1870  and  1872  tii  the  pmrishes  of 
Madison^  IberviUe^  Saint  Martin,  Terre  Bonne,  and  Saint  James, 


Parisb. 


Ibervilla 

"Madiflon 

Saint  Jain«« 

Saint  Martin 

Terre  Bonne 

Total 


^ 

a 

i 

1 

jatt 

1 

► 

O  S  9     . 

& 

Repobl 
1 

Serb's 

3,354 

1.496 

4,036 

2,239 

2,120 

1.269 

2,725 

1,756 

3.498 

1,873 

2,723 

i.8se 

1.481 

525 

1,961 

718 

3,891 

1,422 

(*) 

1,593 

13.344 

6,585 

11.445 

8,158 

sis 

8J 


a 

J3 


11 


4^ 


& 


^J0.S 


2,239 

1,927 

843 


4,309 


*  Not  reported. 

Thus  showing  that  with  an  increase  of  the  number  of  registered  voters  in  these  parishes 
(Tene  Bonne  excepted,  from  which  no  reports  were  made  to  deponent  by  Stokes)  of  1,992 
voters,  the  Republican  vote,  as  returned  by  the  Lynch  board,  was  3,849  greater  than  the  same 
vote  as  counted  in  joint  session  of  the  fiision  legislature,  and  that  the  entire  Republican  vote 
of  two  parishes.  Saint  Martin  and  Terre  Bonne,  was  not  only  totally  excluded  from  the  ree 
turns  of  the  fusion  returning  board,  but  was  also  excluded  in  the  count  of  the  votes  for  gov- 
ernor and  lieutenant. governor  in  joint  session  of  the  fusion  legislature  at  Odd-Fellow's- 
Hall,  all  of  which  was  the  natural  consequence  of  the  action  of  the  supervisors  of  registra- 
tion in  said  parishes,  as  hereinbefore  set  forth. 
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Deponent  fhrther  states  that  in  the  parishes  of  Bapides  and  Natchitoches,  in  which  the 
refi:i8tration  of  1872  was  new  and  complete,  in  consec^ueuce  of  the  formation  of  the  parishes 
orVernon  and  Red  River  from  their  territory,  and  in  both  of  which  the  supervisors  were 
Vision  candidates  for  the  house  of  representatives,  the  registration  reported  by  them  was  as 
follows : 

White.       Colored.      ToUL 

Sapidee 1,719      1,629      3,348 

Natchitoches  1,517       1,833      3,350 

as  appears  from  the  reports  of  said  supervisors  hereto  annexed  and  marked  CR,  CS,  and  that 
the  returns  of  election  as  made  by  said  supervisors,  viz,  J.  G.  P.  Hooe  and  £.  L.  Pierson, 
were  as  follows : 

Kellofg.      McBnery. 

Rapides 1,169  1,960 

Natchitoches 550  1,250 

ShowiDff  manifest  frauds  in  those  parishes  of  about  700  votes  in  Ri^des  and  of  about  1.200 
in  Natchitoches  (in  favor  of  the  fusion  ticket),  as  it  has  been  well  established  by  the  testi- 
■lony  taken  before  the  committee  of  the  United  States  Senate,  and  by  other  ample  evidence, 
that  very  few  colored  men  voted  the  fusion  ticket.  The  manner  in  which  these  frauds  were 
accomplished  is  clearly  set  forth  in  the  report  of  said  Senate  committee,  pages  :^,  307, 
and  306. 

Deponent  further  states  that  in  the  parish  of  Webster  the  supervisor  of  registration,  £.  C. 
Bright,  in  carrying  out  the  instructions  received  from  the  deponent,  refused  to  submit  to  the 
inspection  of  the  United  States  supervisors  of  election,  as  is  shown  by  the  testimony  taken 
before  said  Senate  committee,  and  to  be  found  on  page  12  of  their  report,  and  the  documents 
attached  hereto  and  marked  CT,  CU,  the  result  of  which  action  was  that  said  supervisor  of 
registration  made  the  returns  of  the  election  in  that  parish  to  the  returning  board  as  977  for 
HcEnory  against  622  for  Kellogg,  while  the  report  or  the  United  States  supervisors  shows  a 
vote  of  377  for  McEnery  against  824  for  Kellogg,  a  difference  against  the  Republican  votes 
east  of  202  votes. 

Deponent  further  says  that  in  the  parish  of  liorehouse,  at  poll  No.  4,  at  which  a  Repub- 
lican mi^rity  was  cast,  the  box  was  tampered  with  before  it  was  counted,  so  that  when  it 
was  opened  more  ballots  were  found  in  the  box  than  there  were  names  on  the  written  list 
jeqaired  by  section  eleven  of  the  election  law,  the  intention  of  the  supervisor  of  registration 
bekig  to  have  that  box  thrown  out  and  have  a  small  fusion  majority  in  the  parish  for  the  State 
tiek£  of  some  eighty-three  votes ;  otherwise  there  would  have  been  a  Republican  majority 
in  the  paiish  of  about  the  same  number. 

Deponent  further  says  that  in  the  parish  of  Jefferson  the  box  from  the  poll  held  at  Camp 
Parapet  (or  Colcord's)  was,  either  woile  en  route  to  the  office  of  the  supervisor  of  registration, 
ai  the  court-house  of  said  parish,  or  after  having  been  deposited  there,  opened  or  otherwise 
tampered  with,  and  fraudulent  fusion  ballots  deposited  therein  to  the  number  of  about  400, 
to  replace  an  equal  number  of  Repnblioan  ballots  taken  out,  which  were  known  to  have  been 
voted,  which  is  further  shown  by  the  documents  hereto  annexed  and  marked  CV  and  CW. 

J)eponent  further  says  that  in  the  parish  of  Claiborne  the  supervisor  of  registration,  J.  E. 
Scott,  being  suspected  of  complicity  with  the  Republican  candidates  in  that  parish  and  Con- 
gressional district,  was  removed  from  office,  and  one  J.  H.  Simmons  appointed  to  replace 
kirn ;  that  said  Soott  did  not  turn  over  to  said  Simmons  the  records  of  his  office,  but  that  said 
Simmons  did,  nevertheless,  hold  the  election  in  the  paiish  of  Claiborne  without  books  or 
other  formal  evidence  of  his  official  position,  and  did  conduct  the  said  election  without  poll- 
books,  poll-lists,  or  other  necessary  blanks  required  by  law  to  be  used,  as  is  shown  by  the 
doeamenta  hereto  annexed  and  marked  CW  luid  CWW. 

Deponent  further  says  that,  in  addition  to  instructing  verbally  the  commissioners  of  elec- 
tion for  the  parish  of  Orleans,  he  issued  for  their  guidance  the  circular  of  instructions  hereto 
-annexed  and  marked  CX. 

Deponent  further  says  that  in  the  parish  of  Orleans,  besides  the  fraudulent  and  duplicated 
certificates  of  registration  given  to  persons  to  be  voted  on,  in  the  manoer  already  described, 
duplicate  ballot-boxes  were  providea  for  the  different  wards,  as  follows :  Two  to  the  third 
ward;  two  to  the  eleventh  ward;  one  to  the  thirteenth  ward;  one  to  ttie  fourteenth  ward; 
two  to  the  fourth  ward ;  two  to  the  fifth  ward :  two  to  the  eighth  ward ;  one  to  the  fifteenth 
ward  ;  labeled  and  marked  ready  for  use  in  the  same  manner  as  those  actually  used  on 
the  day  of  the  election  (see  deposition  of  W.  L.  Catlin,  hereto  attached  and  marked  CZ); 
with  the  inteution  of  having  said  boxes  filled  with  a  large  number  of  fusion  ballots  and  a 
comparatively  small  number  of  Republican  ballots,  and  of  substituting  them  for  the  boxes 
actually  used  in  cases  where  there  was  reason  to  suspect  that  said  boxes  contained  a  Re- 
publican majority ;  and  deponent  has  reason  to  believe,  and  does  believe,  that  maov,  if  not 
all,  of  said  duplicate  boxes  were  used,  from  circumstances  which  occurred  during  the  night 
after  the  election,  and  during  the  counting  of  votes  at  Mechanics'  Institute ;  and  the  manifest 
discrepancy  between  the  fusion  vote  and  the  Republican  vote  in  the  boxes  when  opened,  for 
instance  in  the  third  ward,  poll  number  four,  the  vote  as  counted  was  384  for  McEnery  against 
96  for  Kellogg»  and  there  were  eighty  more  ballots  in  the  box  than  names  on  the  written  list 
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required  by  section  eleven  of  the  registration  law;  at  poll  number  five,  same  ward,  the  vote 
as  counted  was  438  for  McEnery  against  72  for  Kellogg,  a  totally  disproportionate  number 
for  the  locality  where  the  poll  was  held.  Both  of  these  boxes  were  counted  for  the  fusion 
returninj?  board,  although  formal  protests  were  filed  in  each  case  by  the  United  States  super- 
visors of  election. 

At  poll  number  eight,  same  ward,  which  was  located  in  a  neighborhood  densely  popu- 
lated oy  niegroes,  the  commissioners  placed  fifty  Republican  ballots  in  the  box  after  the  closing 
X)f  the  polls,  so  that  when  counted  there  were  found  365  ballots  in  the  box  and  but  316 
names  on  the  written  list,  and  the  vote  was  for  McEnery  24,  for  Kellogg  338 ;  that  in  con- 
sequence of  these  discrepancies  and  the  large  majority  against  their  ticket,  the  fusion  re- 
turning board  excluded  the  count  of  this  box  in  making  their  compilation  of  the  returns. 

In  the  eleventh  ward,  poll  number  one,  when  counted,  showed  311  votes  for  McEnery 
against  40  for  Kellogg,  although  this  box  was  located  near  the  levee,  where  a  large  num- 
ber of  colored  laborers  reside,  and  at  poll  number  five,  same  ward,  the  vote  was  for  McEnery 
306,  for  Kellogg  106.  The  count  of  both  these  boxes  was  also  protested  against  by  the 
United  States  supervisors,  and  the  figures  are  totally  irreconcilable  with  the  political  com- 
plexion of  any  portion  of  that  ward. 

At  poll  number  six,  of  the  same  ward,  where  a  majority  of  Republican  votes  had  been 
cast,  additional  Republican  ballots  were  put  in  the  box  to  cause  a  disciepancy  between  the 
number  of  ballots  in  the  box  and  the  number  of  names  on  the  written  list,  and  thus  have 
the  vote  of  that  poll  thrown  out  b^  the  returning  board,  and  that  the  vote  of  said  box  was 
115  for  McEnery  against  200  for  K^ellugg,  and  the  poll  was  excluded  by  the  Fusion  return- 
ing board. 

In  the  thirteenth  and  fourteenth  wards  circumstances  do  not  point  so  clearer  to  the 
aubstitution  of  boxes  as  in  the  cases  of  the  two  wards  above  cited,  but  the  inference  is 
atrong  that  they  were  used,  as  the  returns  show  a  large  reduction  from  the  Republican 
vote  of  1870,  and  a  corresponding  or  greater  increase  in  the  Democratic  or  Fusion  vote. 

In  the  fourth  ward,  whion  was  largely  Republican  in  1870,  at  poll  number  one  located  in 
the  immediate  vicinity  of  the  sugar-sheds  and  lower  steamboat  landing,  always  thronged 
with  colored  laborers,  the  box  contained  315  votes  for  McEnery  against  d2  for  Kellogg ;  at 
poll  number  eight,  same  ward,  the  vote  was  for  McEnery  189,  for  Kellogg  94.  No  notice 
was  given  for  toe  location  of  the  last  poll  until  the  morning  of  the  election,  and  it  was  not 
found  by  the  United  States  supervisors,  representing  the  Republican  party,  until  noon. 

In  the  fiflh  ward,  also  heretofore  Riepnblican  by  large  majorities,  poll  number  one,  as 
^M)nnted,  was  350  for  McEnery  against  1 18  for  Kellogg ;  and  poll  number  nine,  same  ward, 
^237.  for  McEnery  against  70  for  Kellogg.  These  polls  were  situated  at  the  two  extremes  of 
Uie  ward,  the  former  near  the  levee  and  French  market,  always  thronged  by  colored  men, 
and  the  latter  in  the  rear  of  the  ward,  where  but  few  persons  live,  and  those  prindpi^y 
colored  market-gardeners. 

In  the  eighth  ward  the  box  from  poll  number  one,  also  located  near  the  levee,  and  in  the 
neighborhood  of  the  old  Pontchartrain  Railroad  depot  and  the  Port  market,  contained,  for 
McEnery  298,  for  Kellogg  24.  The  box  from  poll  number  four,  same  ward,  contained,  for 
McEnery  353  votes  against  89  for  Kellogg,  and  on  the  close  of  the  polls,  when  the  com- 
missioners of  election  were  bringing  the  box  to  Mechanics*  Institute,  the  United  States  super- 
visor for  the  Republican  party  was  thrown  out  of  the  cab,  and  there  is  no  doubt  that  the 
duplicate  box  was  then  substituted  for  the  original  one. 

Deponent  further  says  that  after  the  receipt  of  all  the  ballot-boxes  of  the  parish  of 
Orleans  at  the  Mechanics'  Institute,  on  the  night  of  November  4,  1872,  he  was  about  to 
proceed  to  make  the  count  of  the  votes  in  the  same  manner  as  that  in  which  he  had 
already  instructed  the  supervisors  of  registration  in  the  country  parishes  to  proceed,  vis : 
'*  To  count  the  electoral  and  Congreesional  first,  and  then  to  deny  to  the  tjnited  States 
officials  the  right  of  supervision  and  inspection  of  the  count  of  the  ballots  for  State,  parochid, 
and  municipal  officers,**  and  had  already  caused  several  boxes  to  be  opened  and  toe  count- 
ing of  ballots  commenced,  when  General  James  Longstreet  presented  to  him  the  communi- 
cation hereto  attached  and  marked  CY ;  that  on  receipt  of  said  demand  he  at  first  declined 
to  accede  to  it,  and  caused  the  boxes  already  opened  to  be  closed  and  resealed  and  the  count- 
ing suspended,  but  after  consultation  with  prominent  members  of  the  Fusion  party  and 
several  interviews  with  General  Longstreet  and  others  representing  the  Republican  party, 
he  finally  consented  to  the  conditions  demanded,  but  that  he  did  so  for  two  reasons, 
only,  viz:  First,  that  he  feared  armed  interference  on  the  part  of  the  United  States  author- 
ities in  the  event  of  refusal  or  non-compliance  with  the  demands  or  requests  made  upon 
him ;  and  second,  that  from  his  knowledge  of  the  manner  in  which  the  registration  nad 
been  conducted  and  his  instructions  as  before  narrated  had  been  carried  out,  as  well  as 
from  his  knowledge  of  the  number  of  fraudulent  votes  cast  for  the  Fusion  candidates  at  the 
election,  and  the  number  of  prepared  boxes  substituted  for  genuine  ones,  he  had  so  much 
confidence  that  the  Fusion  ticket  had  carried  the  city  by  a  majority  sufficiently  large  to  more 
than  overcome  any  unforeseen  failures  in  the  country  narishes,  therefore  he  prefeired  to  sub- 
mit to  the  inspection  demanded  rather  than  risk  a  connict  between  the  State  and  Federal  au- 
thorities  and  leonardize  the  success  of  his  party. 

Deponent  furtner  says  that,  during  the  counting  of  the  votes,  which  was  resumed  on 
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the  morning  of  November  5,  every  possible  obstruction  was  thrown  in  the  way  of  the  United 
States  supervisors  of  election  and  others  representing  the  Republican  party ;  that  they  were 
discourteously  treated  in  many  instances,  every  advantage  taken  of  them  when  absent  even 
momentarily,  and  whenever  they  protested  against  any  proceeding  they  were  told  that  all 
protests  must  be  made  in  writing  before  any  attention  would  be  paid  to  them,  and  when 
such  written  protests  were  filed  they  were  taken  possession  of  by  deponent  or  his  clerks  and 
assistants  ana  destroyed,  or  otherwise  made  way  with,  in  order  to  prevent  the  returning 
board  from  having  anv  knowledge  whatever  of  the  filing  of  such  protests,  and  any  action  on 
the  part  of  said  ^ard  detrimental  to  the  Fusion  interests  in  consequence  thereof;  that  said 
United  States  supervisors  and  other  officials  were  allowed  admission  into  the  hall  of  said 
institute  only  upon  passes  signed  by  deponent  or  his  chief  clerk,  and  even  then  were  re- 
auired  to  exhibit  their  commissions  to  the  policemen  on  guard  at  the  door  for  identification ; 
uat  admission  was  freely  given  to  candidates  for  office  upon  the  Fusion  ticket,  and  almost 
invariably  denied  to  Republican  candidates,  and  every  other  possible  studied  annoyance 
offered  to  Republicans  and  their  friends  and  representatives. 

Deponent  further  says  that  in  counting  the  votes  of  the  parish  of  Orleans,  assistant  super- 
visors and  commissioners  of  election  were  instructed,  when  counting  *'  scratched'*  tickets, 
that  whenever  the  name  of  a  Fusion  candidate  was  erased  and  the  name  of  a  Republican  can- 
didate substituted  therefor,  that  unless  the  name  substituted  corresponded  letter  for  letter 
with  the  name  of  the  Republican  candidate  for  the  office  voted  for,  as  printed  on  the  straight 
or  regular  Republican  ticket,  such  ballot  was  not  to  be  credited  to  tbe  said  candidate,  out 
tallied  as  ** scattering**;  but  whenever  they  found  the  name  of  a  Republican  candidate  erased 
or  scratched  and  the  name  of  a  Fusion  candidate  substituted,  the  manner  of  proceeding  was 
reversed,  and  the  ballot  credited  to  the  Fusion  candidate  without  regard  to  tne  initials  or  or- 
thography of  the  name  of  such  candidate,  as  printed  on  the  regular  Fusion  ticket,  and  that 
these  instructions  were  in  the  majority  of  instances  thoroughly  and  systematically  carried 
oat. 

Deponent  further  says  that  from  the  facts  and  statistics  before  related  in  this  deposition,  it 
is  shown  that  the  total  number  of  votes  gained  to  the  Fusion  ticket  in  the  parish  of  Orleans 
bj  means  of  fraudulent  manipulation  of  registration-papers,  voting  on  the  names  of  dead 
men,  and  by  the  substitution  of  duplicate  and  fraudulent  ballot-boxes,  amounted  to  6,737 
votes,  divided  as  follows,  viz : 

Number  of  duplicates  issued  in  the  names  of  deceased  voters  and  voted  on  for  the 
Fusion  ticket  at  the  election 855 

Number  of  certificates  of  registration  fraudulently  issued  in  1870,  and  of  certificates 
of  registration  surrendered  by  persons  removed  from  tbe  wards  in  which  they  were 
registered  in  1 870  and  voted  upon  for  the  Fusion  ticket  in  1872 3, 502 

Number  of  Fusion  ballots  contained  in  boxes  substituted  for  the  ones  actually  used  at 

the  election,  about 3, 181 

Against  Republican  ballots  placed  in  same  boxes  to  avert  suspicion 801 

Or  a  fraudulent  majority  of  Fusion  votes  in  said  boxes  of 2, 380 

Total  g^ven  to  the  f\ision  party  by  frauds 6, 737 

And  that  the  loss  in  votes  to  the  Republican  party  by  fraudulent  means  was  3,010,  divided 
as  follows: 

Number  of  names  of  colored  voters  erased  from  the  registry  by  fraudulent  affidavits, 

without  sanction  of  law 2, 472 

Number  of  Republican  ballots  contained  in  two  boxes  thrown  out  by  the  Fusion  board 
on  account  of  stuffing  by  the  commissioners 538 

Total  loss  to  tbe  Republican  party  by  frauds 3, 010 

And  that  in  tbe  country  parishes,  so  far  as  set  forth  by  deponent  in  the  foregoing  portions 
of  this  instrument,  the  Republican  vote  was  reduced  bv  the  fraudulent  means  hereinbefore 
narrated  to  the  extent  of  about  9,314  votes,  divided  as  U>llows: 

Republican  votes  excluded  by  fraud  in  the  parishes  of  East  Baton  Rouge,  West  Baton 
Kouge,  Saint  James,  and  Tangipahoa,  consequent  upon  the  new  registration  ordered 

and  made  in  those  parishes 2,793 

Republican  votes  cast  but  not  counted  in  the  parishes  of  Iberville,  Madison,  Saint 
James,  Saint  Martin,  and  Terre  Bonne,  in  consequence  of  tbe  refusal  of  the  super- 
visors of  registration  to  count  tbe  vote,  or  the  abandoning  of  the  boxes  by  said 

supervisors,  about 3, 849 

Republican  votes  cast  but  not  returned  as  counted  in  the  parishes  of  Natchitoches  and 

Rapides,  about 1, 900 

Loss  to  Republican  vote  by  fraud  and  violence  in  Webster  Parish,  about 202 

Loss  to  Republicans  by  exclusion  of  poll  4,  in  Morehouse  Parish,  about 170 

Loss  to  Republicans  by  exclusion  of  Camp  Parapet  poll,  parish  of  Jefferson,  left  bank, 
about 400- 


Total  reduction  from  the  actual  Republican  vote,  as  shown  or  estimated  above ....  9, 314 
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Deponent  further  says  that  on  the  night  of  the  sixth  of  Decemher,  1872,  his  office  of  State 
registrar  of  voters  was  forcibly  taken  possession  of  by  P.  B.  S.  Pinchback,  then  holding 
possession  of  the  building  used  as  a  StaU> -house,  and  acting  as  governor  of  Louisiana ;  that 
in  anticipation  of  such  seizure  deponent  uud  his  ciexk  and  employ^  had  removed  from  said 
office  such  important  papers,  records,  and  documents  as  they  had  time  to  remove  to  a  place 
of  security,  but  in  consequence  of  the  sudden  manner  in  which  such  seizure  was  made,  he 
was  forced  to  leave  in  the  said  office  numerous  papers,  records,  documents,  and  memoranda, 
intelligible  only  to  himself  or  his  clerk,  bearing  upon  the  subject  of  frauds  committed  at 
the  general  election  of  November  4,  1872,  in  parishes  other  than  those  embraced  in  this 
deposition,  and  also  containing  details  of  frauds  committed  in  parishes  hereinbefore  men- 
tioned, for  which  the  figures  are  expressed  approximately,  and  he  has  asceitained  that  said 
documents,  papers,  &c.,  were  accidentally  destroyed  in  the  confusion  of  affairs  existing  at 
that  time.  And  deponent  believes  and  avers  that  were  those  memoranda,  papers,  &c.,  now 
attainable,  he  could  exhibit  and  show  further  frauds  committed  in  several  parishes  not  herein 
asseverated.  Deponent  further  says  that  he  believes,  and  has  reason  to  believe,  and  knows 
that  had  not  the  iraudulent  practices  as  above  recited  been  resorted  to  and  made  use  of  by 
persons  in  the  interest  of  the  Fusion  party,  and  for  the  benefit  and  advanta<^e  of  said  Fusion 
party  as  hereinbefore  set  forth,  and  had  the  election  returns  been  properly  and  fairly  made 
oy  tne  supervisors  throughout  the  State,  and  had  the  large  Republican  parishes  which  were 
Uirown  out,  unjustly,  unfairly,  and  for  the  purpose  of  reducing  the  Republican  vote,  been 
counted,  as  they  should  have  been,  the  candidates  for  Presidential  electors,  members  of 
Congress,  and  State  officers  upon  the  Republican  national  and  State  tickets  would  have 
shown  to  have  been  elected  by  a  large  majority  of  the  votes  cast  in  the  State  at  the  election 
held  on  the  fourth  of  November,  1872.  And  deponent  further  says  that  he  believes,  has 
reason  to  believe,  and  knows  that  the  Republican  national  and  State  tickets  received  a  con- 
siderable majority  of  the  votes  actually  cast  at  the  election  held  on  the  fourth  day  of  No- 
vember, A.  D.  1872,  in  the  State  of  Louisiana. 

B.  P.  BLANCHARD. 

Sworn  to  and  subscribed  before  me  on  this  second  of  September,  1873 ;  and  I  hereby 
certify  that  the  affiant,  B.  P.  Blanchard,  was  State  registrar  of  voters,   dec,  during  the 
years  1870,  1871,  and  1872. 
Witness  my  hand  and  seal  at  the  city  of  New  Orleans  on  the  day  first  above  named. 

F.  A.  WOOLFLEY. 
I'nUed  States  CommtMnoner, 


[Note. — The  exhibits  referred  to  are  very  voluminous  and  are  omitted.  They  are  mostly 
originaJs,  and  are  on  £le  with  the  depositions.] 

Stoom  statement  of  fValter  SuUy  Long^  ckUf  cUrk  qftke  State  registrar  of  voters. 

United  States  of  America, 

District  of  Louisiana : 

Personally  appeared  before  me  Walter  Sully  Long,  who,  being  duly  sworn,  upon  his  oath 
states  as  follows : 

From  March,  1872,  to  January,  1873,  I  was  chief  clerk  to  B.  P.  Blanchard,  then  holdiiig 
the  office  of  State  registrar  of  voters  for  the  State  of  Louisiana.  In  that  capacity  I  was  in 
the  fullest  confidence  of  my  chief,  and  was  aware  of  all  and  every  transaction  of  a  political 
nature  in  the  office  during  Uie  campaigpi  of  1872. 

The  necessity  of  carry mg  the  election  for  the  fusion  party  was  frequently  a  matter  of  dis- 
cussion between  Blanchard,  myself,  and  others,  and  a  plan  of  operations  was  finally  adopted 
at  my  suggestion,  and  carried  out,  as  follows  : 

I.  The  sexton's  monthly  returns  of  burials  of  persons  over  the  age  of  twenty-one  years 
were  carefully  compiled  by  wards,  the  registration  number  ascertained  and  noted,  and  a  list 
made  of  them. 

II.  A  thorough  examination  was  made  of  the  registry -books  of  1870,  in  order  to  ascertain 
the  number  of  names  of  fictitious  oersons  registered  in  that  year.  In  every  ward  where  the 
persons  having  control  of  these  false  registry  papers  were  acting  with  the  fusion  party, 
these  names  were  used,  but  in  wards  where  the  supervisors  of  1870  were  not  acting  in  htf- 
mony  with  the  fusion  party,  particular  care  was  taken  to  prevent  their  using  the  fraudulent 
papers,  and  to  detect  any  attempt  at  so  doing. 

III.  A  system  was  established  requiring  all  persons  who  had  been  registered  as  voters  in 
1870,  and  who  had  subsequently  removed,  to  deliver  up  their  papers  of  that  year  before 
receiving  certificates  of  registration  in  1 872.  These  were  sent  to  the  office  of  the  State 
registrar  of  voters  every  week,  and  were  carefully  sorted  out  by  myself  and  others,  and  all 
that  showed  no  evidence  of  having  been  examined  by  the  United  States  supervisors  of  elec- 
tion were  set  aside  to  be  used  by  repeaters  on  election  day. 

IV.  During  the  ten  days  preceding  the  election  a  list  was  made  out  by  me  of  the  registry 
numbers  and  names  of  the  aead,  removed,  and  fictitious  persons  before  described,  and  given 
to  each  assistant  supervisor  of  registration  for  the  city  wards. 
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Two  or  more  persoiu  in  each  ward,  who  were  to  serve  as  commissioners  of  election,  were 

t  to  work  making  lists  of  those  names  upon  sheets  of  paper  similar  to  that  desiraed  to  he 
naed  on  the  day  of  election  in  keeping  the  written  list  of  voters  required  bj  uiw  at  each 
polling-place. 

V.  The  poll-lists  were  printed,  containing  the  entire  registration  of  both  1870  and  1872. 
No  erasnres  were  made  until  the  Saturday  and  Sunday  preceding  the  election,  when  the 
DAiaes  that  could  not  be  made  available  for  the  fusion  cause  were  crossed  off  in  black  pencil 
on  the  lists  for  certain  polls  in  each  ward,  and  in  number  to  correspond  with  the  written  lists 
of  names  before  alluded  to. 

These  preliminaries  having  been  completed,  it  was  a  mere  question  of  manual  dexterity  on 
the  part  of  the  commissioners  of  election  to  get  within  the  box  a  number  of  ballots  to  corre- 
spond with  the  names  crossed  off  in  black  from  the  printed  lists  and  written  in  advance  upon 
^e  tally-lists. 

The  estimate  of  the  number  of  votes  required  to  carrv  the  election  was  as  follows  . 
For  the  first  ward,  500;  second  ward,  500 ;  third  ward,  1,000;  tenth  ward,  500  ;  eleventh 
vrard,  500;  twelfth  ward,  250;  thirteenth  ward,  100;  fourteenth  ward,  50;  making  a  total 
of  3,400  for  the  up-town  wards ;  and  for  the  fourth  ward,  300 ;  fifth  ward,  500 ;  sixtn  ward, 
5CK) ;  seventh  ward,  500 ;  eighth  ward,  600  ;  ninth  ward,  600  ;  fifteenth  ward,  none  ;  a  totel 
of  3,000,  and  an  aggregate  of  6,400 ;  to  this  must  be  added  Uie  number  of  papers  to  be 
▼oted  on  by  "  repeaters/*  which  was  estimated  at  2,000. 

YI.  The  number  of  fraudulent  votes  actually  counted,  and  which  can  be  proved  by 
own  testimony  and  that  of  other  persons  concerned,  is — 

In  the  first  ward 281 

In  the  second  ward 243 

In  the  third  ward 803 

In  the  tenth  ward 306 

In  the  eleventh  ward 330 

In  the  twelfth  ward 101 

In  the  thirteenth  wa  r   98 

In  the  fourteenth  ward 26 

Total  up  town 2,188 

In  the  fourth  ward J86 

In  the  fifth  ward 155 

In  the  sixth  ward 336 

In  the  seventh  ward 

In  the  eighth  ward 393 

In  the  ninth  ward 244 

In  the  fifteenth  ward 

1,314 

Grand  total .3,502 

Beyond  this  the  papers  eiven  to  repeaters  were  about  2,000.  I  cannot  at  present  remember 
the  exact  number,  out  I  think  that  1,400  were  given  out  to  be  used  in  the  first,  fourth,  and 
nzth  municipal  districto,  and  600  to  be  used  in  the  second  and  third  districts. 

I  further  know  and  can  produce,  I  believe,  the  men  who  acted  as  commissioners  of  election 
at  the  polls  in  each  ward  where  fraudulent  votes  were  cast  or  counted  at  the  general  election 
of  November  4,  1872. 

WALTER  S.  LONG. 

Sworn  and  subscribed  before  me  this  4th  day  of  September,  1873,  at  New  Orleans,  La. 

F.  A.  WOLFLEY, 
United  States  Commissioner, 


Swam  statement  of  Robert  H,  Ckadhourny  supervisor  of  registration  of  Saint  Charles  Parish. 

State  of  Louisiana,  City  of  .yeio  Orleans : 

Be  it  known  that  on  this  4th  day  of  September,  A.  D.  1873,  personally  appeared  before  the 
undenrigpaed,  a  United  Stetes  commissioner  in  and  for  the  district  of  Louisiana,  dulv  commis- 
sioned and  sworn,  Robert  H.  Chadboum,  of  the  State  ot  Louisiana,  who,  being  first  duly  sworn 
deposes  and  says  :  That  on  or  about  the  7th  day  of  September,  1872,  he  was  appointed  by 
Governor  H.  C.  Warmoth  assistent  supervisor  of  registration  in  the  parish  of  Samt  Charles, 
in  the  said  State  of  Louisiana  ;  that  on  or  about  the  23d  of  October,  a  communication  was 
issued  by  Governor  Warmoth  to  one  fioutte  as  assistent  supervisor  of  registration  for  Saint 
Charles  in  affiaut*8  place ;  that  afiiant  came  to  the  city  ot  New  Orleans  to  see  Governor 
Warmoth  regarding  this  matter ;  that  Governor  Warmoth  told  him  that  the  fusioniste  com- 
plained  that  be  was  a  Grant  man,  and  was  not  sufficiently  in  the  fusion  interests,  and  asked 
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affiant  what  the  vote  was  in  Saint  Charles  Parish ;  that  affiant  told  him  about  1,500  Repub- 
lican  and  300  Democratic  ;  that  Governor  Warmoth  then  asked  him  how  much  he  could 
cut  down  Kellogg's  majority  in  Saint  Charles  Parish  ;  that  affiant  replied  he  could  cut  it 
down  several  hundred  ;  that  Governor  Warmoth  asked  affiant  if  he  could  not  cut  Kelloffe 
down  to  300  majority,  and  affiant  replied  that  he  might  do  so  ;  that  Governor  Warmoth  told 
affiant  he  could  do  what  he  liked  with  the  parish  ticket,  but  Kellogjr  must  be  beaten ;  that 
Governor  Warmoth  promised  affiant  he  would  keep  him  in  his  position  if  he  would  do  what 
the  fusionists  wanted  him  to  do  in  making  up  the  returns  of  the  election  in  Saint  Charles 
Parish  ;  that  Governor  Warmoth  in  this  same  conversation  told  affiant  he  wished  Gibson  to 
be  counted  in  as  member  of  Congress  from  this  district,  and  Sheldon  to  be  counted  out ; 
that  on  the  morning  before  the  election,  viz,  Sunday,  November  3,  1872,  affiant  was  informed 
that  he  had  been  removed  as  assistant  supervisor  of  registration  of  the  parish  of  Saint 
Charles,  and  he  immediately  came  to  the  city  of  New  Orleans  and  had  an  interview  with 
Governor  Warmoth  in  a  room  at  the  Saint  Charles  Hotel ;  that  Mr.  Gibson  was  present  dur- 
ing part  of  the  interview ;  that  Gk)vernor  Warmoth  said  that  the  fusionists  were  raising  hell 
with  him  for  keeping  affiant  as  supervisor ;  that  in  order  to  retain  his  position  affiant  must 
make  strong  pledge  to  work  in  the  fusion  interest  in  Saint  Charles  Parish,  by  carrying  the 
election  for  them ;  that  affiant  said  he  would  do  what  he  could,  but  that  there  was  a  chief 
constable  in  the  parish  who  did  not  work  in  harmony  with  him  ;  that  Grovemor  Warmoth 
then  gave  affiant  a  blank  commission  for  chief  constable,  saying  affiant  could  appoint  any 
•one  he  pleased,  by  just  inserting  his  name  ;  that  if  affiant  would  work  right  ana  cut  down 
the  Republican  majority,  that  affiant  should  be  appointed  tax-collector  of  Saint  Charles 
Parish ;  that  Governor  Warmoth  further  said  he  could  control  any  appointment  in  McEnery's 
gift,  if  he  (McEnery)  were  elected  governor ;  that  affiant  asked  if  Governor  Warmoth  was 
sure  that  McEuery  would  appoint  him  tax-collector,  whereupon  Governor  Warmoth  took 
■affiant  to  Mr.  McEnerv  in  the  same  hotel,  and  introduced  affiant  as  the  gentleman  to  whom 
he  (Governor  Warmoth)  had  promised  the  tax-coUectorship  in  Saint  Charles  Parish,  in  con- 
sideration of  his  services  to  the  fusion  party  as  supervisor  of  election  ;  that  McEnery  said 
it  was  all  right.  Affiant  further  says  that  he  is  and  has  always  been  a  Republican,  and 
.that  he  returned  Saint  Charles  Parish  as  Republican  by  1 ,090  majority,  which  was  what  the 
Republican  party  was  entitled  to  in  said  parish. 

ROBERT  H.  CHADBOURN. 

United  States  of  America,  District  of  Louisiana  : 

On  this  4th  day  of  September,  A.  D.  1873,  personally  appeared  before  me  Robert  H.  Chad- 
bourn,  who,  being  first  dulv  sworn,  declares  that  the  statements  made  by  him  in  the  fore- 
going written  statement  subscribed  by  him  are  all  true  and  correct. 

WILLIAM  GRANT. 
United  States  Commissioner, 


Stoom  statement  of  Henry  L,  Downs ^  cltrk  in  the  office  of  State  register. 

United  States  of  America,  District  of  Louisiana  : 

Personally  appeared,  this  the  21st  day  of  June,  1873,  before  me,  the  undersigned  author- 
ity, Henry  L.  Downs,  who,  being  duly  sworn,  deposes  and  saTS :  That  during  the  registra- 
tion preceding  the  election  of  November  4,  1872,  he  was  a  clerk  in  the  office  of  State  regis- 
trar of  voters  for  the  State  of  Louisiana ;  that  during  the  two  months  of  registration,  certi- 
ficates and  duplicates  of  registration  accumulated  in  said  office ;  they  were  collected  by  the 
assistant  supervisors  of  registration  of  the  different  wards  of  the  city  of  New  Orleans  from 
voters  changing  their  resi^nce  from  one  ward  to  another,  to  whom  a  new  certificate  would 
be  furnished  and  the  old  one  forwarded  to  the  office  of  the  State  registrar  of  voters,  who  was 
ex'officio  supervisor  of  registration  for  the  parish  of  Orleans,  or  city  of  New  Orleans.  These 
certificates  apd  duplicates  accumulated  to  the  number  of  several  thousand,  and  completely 
filled  a  large-sized  ballot-box. 

Deponent  further  states  that  he  assisted  in  assorting  them  according  to  wards  and  avail- 
ability for  use  by  repeating  voters.  Some  were  canceled  as  being  considered  unsafe  to  use, 
or  as  having  been  marked  in  some  manner  by  the  United  States  supervisors ;  others  Tand 
Tthe  larger  portion),  upward  of  two  thousand,  were  retained  intact  to  be  used  on  the  4th  of 
JN'ovemoer,  1872 ;  and  deponent  further  states  that  it  is  his  belief  that  they  were  so  used. 

HENRY  L.  DOWNS. 

Sworn  to  and  subscribed  before  me  on  this  4th  day  of  September,  1873,  at  New  Or- 
leans, La. 

F.  A.  WOLFLEY, 
United  States  Commissioner. 
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5i00ni  statement  of  Oscar  F,  Uunsaker^  chairman  of  the  FusUfn-fVarmoth  retuming'boardf  and 
Smmmei  M.  Toad,  a  member  of  the  same  board.  ISee  canvass  of  Fusion  returns  published  in 
Senate  report,  pages  8J,  82,  and  83,  purporting  to  have  been  signed  by  Uunsaker  and  Todd,"] 

State  of  Louisiana,  City  of  New  Orleans: 

This  daypersonally  appeared  before  me,  William  Qrant,  United  States  commissioner, 
Samuel  M.  Todd  and  Oscar  F.  Honsaker,  residents  of  the  State  of  Louisiana,  who,  being  first 
dnlj  sworn,  depose  and  say :  That .  they  were  members  of  the  State  senate  of  the  State  of 
LoTiisiana,  sitting  in  the  Mechanics'  Institute  on  the  9th  day  of  December,  1872;  that  after- 
ward, to  wit,  on  orabont  the  10th  day  of  December,  1872,  said  deponents  left  the  senate 
sitting  at  the  Mechanics*  Institute,  and  united  with  the  assemblage  known  as  the  McEnery 
senate,  sitting  at  Lyceum  Hall,  in  the  city-hall  building  of  the  city  of  New  Orleans ;  that 
the  senate  of  the  said  McEnery  assemblage  proceeded  to  organize,  and  that  on  or  about  the 
date  last  named  said  senate  proceeded  to  elect  a  re  turning-board  or  board  of  canvassers,  who 
were  to  correct,  canvass,  and  compile  the  returns  of  election  for  State  officers.  Presidential  elect- 
ors, Slc,  under  the  act  approved  by  H.  C.  Warmoth,  November  20, 1872 ;  and  said  deponents, 
to  wit,  8.  M.  Todd  and  O.  F.  Hunsaker,  together  with  S.  M.  Thomas,  B.  B.  Forman  and  Archi- 
bald Mitchell,  were  elected  as  said  board ;  that  the  said  board  proceeded  to  organize  by  the 
election  of  O.  F.  Hunsaker,  one  of  said  deponents,  president  toereof ;  that  the  said  returns 
were  then  produced  from  trunks  and  carpet-bags  in  a  small  room,  on  an  upper  floor  of  the 
Saint  Charles  Hotel ;  that  said  returns  were  brought  to  said  room  by  one  O.  D.  Bragdon, 
who  appeared  to  be  in  possession  of  the  same ;  that  said  returns  had  been  opened,  compiled, 
and  canvassed  before  they  came  into  the  possession  of  said  deponents  ana  the  other  mem- 
bers of  the  board;  that  although  said  deponents  did  carefully  examine  said  returns,  and 
made  themselves  cognizant  of  the  nature  of  the  same,  and  the  mode  and  manner  in  which 
md  returns  were  compiled,  and  the  result  sought  to  be  shown,  yet  said  deponents  neither 
jointly  nor  separately,  nor  in  any  way  whatever,  signed  or  authorized  any  person  to  sign  for 
them  the  purported  canvass  of  returns  known  in  the  Congressional  report  on  Louisiana 
affiairs  as  the  **  Forman  returns,"  dated  December  11,  1872,  by  which  returns  it  was  made 
to  appear  that  John  McEnery  was  elected  governor,  and  that  the  Fusion  State  ticket  was 
elected ;  neither  did  they  or  either  of  them  at  any  time  consent  or  agree  that  said  purported 
canvass  was  or  is  correct,  or  authorize  the  publication  of  the  same  in  any  manner  whatsoever ; 
that  soon  after  the  meeting  of  said  board  of  canvassers,  aboved  referred  to,  one  of  said  board, 
to  wit,  S.  M.  Thomas,  left  the  city,  and  if  he  ever  resigned  as  a  member  of  said  returning- 
board  it  was  not  known  to  either  of  said  deponents,  nor  did  said  O.  F.  Hunsaker,  as  presi- 
dent of  said  board,  ever  at  any  time  receive  any  indication  or  any  communication  of  the 
resignation  or  withdrawal  of  said  S.  M.  Thomas  from  the  said  board  of  canvassers ;  and  that 
neither  of  said  deponents  ever  met  or  participated  in  any  canvass  of  returns  after  said  S.  M. 
Thomas  left  the  city,  nor  did  they  ever  complete  the  canvass  of  said  returns,  nor  did  they 
ever  authorize  any  person  or  persons  to  do  so  for  them ;  said  deponents  further  state  that  by 
the  pretended  canvass  of  said  returns  as  published  without  the  consent  of  said  deponents, 
the  returns  from  the  following  parishes  are  shown  to  have  been  entirelv  thrown  out,  to  wit, 
Saint  Martin,  Iberia,  Terre  Bonne,  Iberville,  and  Saint  James  ;  that  the  said  parishes  were 
and  are  well  known  to  be  largely  Republican,  the  two  parishes  of  Saint  James  and  Iberville 
alone  giving  more  than  2,500  Republican  majority ;  that  there  was  no  sufficient  proof  or 
good  reason  why  said  parishes  should  have  been  omitted  ;  that  had  the  vote  of  said  parishes 
been  included  in  the  publication  of  said  purported  returns,  as  of  right  it  should  have  been, 
it  would  have  added  several  thousand  votes  to  the  Republican  ticket ;  and  deponents  further 
say  that  a  fair,  proper,  and  correct  canvass  of  said  returns  would  have  shown  toat  William  P. 
Kellogg  was  elected  governor  of  Louisiana  at  the  election  held  on  the  4th  of  November,  1872, 
and  said  deponents  verily  believe  that  said  William  P.  Kellogg  was  elected  governor  of  the 
State  of  Louisiana  by  the  actual  votes  cast  at  said  election. 

OSCAR  F.  HUNSAKER. 

SAMUEL  M.  TODD. 
UiriTED  States  of  America,  District  of  Louisiana: 

On  this  6th  day  of  September,  1873,  personally  appeared  before  me  Oscar  F.  Hunsaker 
and  Samuel  M.  Todd,  known  to  me  as  the  persons  they  represent  themselves  to  be,  mem- 
bers of  the  senate  of  the  State  of  Louisiana,  and  late  members  of  the  so-called  Fusion  board 
of  State  canvassers,  known  and  designated  in  the  United  States  Senate  report  on  Louisiana 
affairs  as  the  ''  Forman  board,'*  who,  oeing  duly  sworn,  declared  on  oath  that  the  facts  stated 
by  tbem  in  the  foregoing  affidavit  are  true  and  correct. 

WILLIAM  GRANT, 
United  States  Commissioner, 


Sworn  statement  of  W,  L.  Catlin. 

UaiTED  States  of  America,  District  of  Louisiana  : 

Personally  appeared  before  me,  the  undersigned  authority,  W.  L.  Catlin,  a  resident  of  the 
city  of  New  Orleans,  who,  being  duly  sworn,  deposes  and  says  that  he  was  in  full  sympathy 
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with  the  so-called  Fusion  party  at  the  last  general  election  of  Novemher  4, 1872,  in  the  State 
of  Louisiana ;  that  he  was  daring  the  same  year  an  intimate  personal  and  business  friend  of 
B.  P.  Blanohard,  then  State  registrar  of  voters,  and,  as  sach,  aided  him  in  many  ways  in 
carrying  oat  his  plans  for  securing  the  success  of  the  Fusion  party  at  said  election,  and  that, 
among  other  things,  he  aided  in  the  preparation,  labeling,  and  supplying  with  stationery, 
Ac,  me  regular  ballot-boxes  for  said  election,  and  attended  to  their  distribution  to  the  various 
wards ;  there  were  in  all  117  ballot-bozes  useicl  in  the  city  of  New  Orleans  ;  and  that,  in  ad* 
dition  thereto,  he  attended  to  the  distribution  of  sundry,  additional  or  duplicate  boxes  on 
l^nday  night,  November  3,  for  use  at  the  said  election,  as  he  understood,  to  further  pro- 
mote ue  success  of  said  p^rty  by  substituting  or  otherwise,  and  delivered  some  of  toam 
peiMiially  to  the  parties  whom  it  was  intended  should  «se  them. 

W.  L.  CATLIN. 

Sworn  to  and  subscribed  before  me  this  2d  day  of  September,  1873. 

F.  A.  WOLFLEY. 
United  States  Cammissiomtr, 

Sicom  itat$ment  of  John  P.  MontauuU,ju9tiee  of  the  peace  of  New  Orleans. 

State  op  Louisiana,  CUf  of  New  Orleans : 

Be  it  known  that,  on  this  8th  day  of  September,  A.  D.  1873,  personally  appeared  before 
me,  a  United  States  commissioner  in  and  for  the  district  of  Louisiana,  John  P.  Montamat, 
of  the  city  and  State  aforesaid,  who,  being  first  duly  sworn,  deposes  and  says  that  during 
the  month  of  November,  1872,  and  for  fonr  years  previously,  he  was  a  justice  of  the  peace 
in  the  parish  of  Orleans ;  that,  in  the  month  aforesaid,  and  after  the  election  held  in  this 
parish  for  governor  and  other  State  and  parochial  officers,  the  precise  day  affiant  does  not 
remember,  but  it  was  while  the  votes  cast  at  the  said  election  were  beine  counted  at  the  Stato- 
hoase  at  the  Mechanics*  Institute,  one  Jack  Wharton,  of  said  city  of  New  Orleans,  came  to 
affiant^s  hoase,  No.  33  Exchange  alley,  in  the  said  city,  and  requested  affiant  to  come  with 
him  to  a  certain  place  in  said  city  to  administer  the  oath  to  the  supervisor  of  election  in  and 
for  the  parish  of  Madison  ;  that  said  affiant  went  at  the  request  of  said  Jack  Wharton,  who 
took  him  to  a  house  situated  on  Qravier  street,  near  Baronne  street ;  that  the  entry  doors 
were  closed ;  but  at  the  signal  given  by  said  Jack  Wharton  (being  three  consecutive  and 
hard  raps)  the  doors  were  opened  ;  that  in  a  room  in  said  house  affiant  saw  one  W.  J.  Ca- 
hoone,  who,  affiant  was  then  and  there  informed,  was  the  supervisor  of  election  for  the  parish 
of  Madison,  appointed  bv  H.  C.  Warmoth,  governor  of  Louisiana ;  that  said  Cahoone  told 
affiant  that  he  wished  affiant  to  swear  him  to  the  returns  of  the  late  election  in  said^parish ; 
that  affiant  then  saw  several  persons  who  were  making  out  tally-lists  of  the  returns  of  the 
election  for  the  said  parish  of  Madison  ;  that  the  tally-lists  appeared  to  be  signed  in  blank 
by  the  commissioners  of  election ;  that  affiant  inquired  of  said  Cahoone  how  it  was  that  he 
had  not  prepared  a  list  and  returns  in  the  parish  where  he  came  from,  as  he  was  required  t« 
do  as  supervisor ;  that  said  Cahoone  told  affiant  he  could  not  count  the  votes  there,  as  it  was 
a  strong  Republican  parish ;  that  he  had  to  run  away  to  New  Orleans,  because  he  wanted 
to  count  the  votes  and  return  only  such  as  he  saw  fit,  and  he  was  determined  to  have  it  his 
own  way,  and  return  only  such  persons  as  he  thought  proper:  that  affiant  finally  swore  said 
Cahoone  to  several  tallv-lists  and  returns,  and  affiant  further  says  that  the  gpreater  part  of  ^ 
tally-lists  were  in  blank  when  he  swore  said  Cahoone  to  them. 

JOHN  P.  MONTAMAT. 

United  States  of  America, 

District  of  Louisiana : 

On  this  8th  day  of  September,  A.  D.  1873,  before  the  undersigned,  United  States  com- 
missioner, personally  appeared  John  P.  Montamat,  who,  being  first  duly  sworn,  on  oath 
declares  that  the  statements  by  him  made  in  the  foregoing  affidavit,  to  which  his  name  is 
subscribed,  are  true  and  correct :  so  help  him  God. 

WILLIAM  GRANT, 
United  States  Commissioner, 


Sworn  statement  of  Thomas  J,  M.  CareHf  chairman  of  committee  on  naturalizaton  for  Fusion 

party. 

New  Orleans,  September  6,  1873. 

Personally  appeared  before  me,  William  Grant,  United  States  commissioner  in  and  for 
the  district  of  Louisiana,  duly  commissioned  and  qualified,  Thomas  J.  M.  Carey,  who,  after 
being  duly  sworn  according  to  law,  deposes  and  says : 

I  was  appointed  chairman  of  the  committee  on  naturalization  in  the  Ninth  ward  of  the 
eity  of  New  Orleans  by  the  Democratic  and  Fasion  parties,  and  performed  tiu»  duties  assigned 
me  during  the  last  registration  and  election. 
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Our  instmctions  were  to  natnralize  all  applicants,  whether  entitled  to  nataralization  bj 
law  or  not.  The  foarth  and  eighth  district  courts  were  reported  as  beings  favorable  to  issu- 
in^certificates  to  RepublicanSf  and  the  first,  second,  and  sixth  district  coarts  were  favorable 
to  l>emocrats  and  Fusionists. 

When  we  would  find  applicants  to  occupy  the  first,  second,  and  sixth  district  courts,  we 
would  then  go  to  the  eighth  district  court  and  represent  ourselves  as  Republicans.  Not  an 
apslicaot  was  refus<»d  in  the  first,  second,  and  sixth  district  coarts. 

The  Democratic  or  Fusion  party  furnished  the  blanks  for  the  first,  second,  and  sixth  distritc 
courts,  and  the  Republicans  were  reported  as  having  furnishing  the  blanks  for  the  eighth  dis- 
trict court.  In  the  first,  second,  apd  sixth  district  courts,  if  a  party  was  not  vouched  for  by 
tbe  naturalization  committee,  the  judge  would  subject  him  to  a  rigid  examination,  and  if  a» 
afaeeeeded  in  getting  the  order  of  the  court,  the  clerk  would  not  issue  the  certificate  of  nat- 
ozmlization  without  being  paid  for  it.  When  parties  were  vouched  for  by  the  committee  of 
wbich  I  was  the  chairman,  few  questions  were  asked  by  the  judges,  and  no  charge  waa  mada 
by  the  clerks.  When  we  had  few  applicants  we  would  take  the  same  parties  under  different 
aasomed  names  and  get  certificates  of  naturalization  for  them. 

"When  we  had  doubts  of  the  paities,  we  would  retain  the  certificates  and  have  them  regis- 
tered. In  other  cases  the  parties -would  be  allowed  to  retain  them,  Our  committee  aided 
all  applicants  who  were  favorable  to  the  Democratic  or  fusion  ticket,  whether  they  resided  in 
die  ninth  ward  or  not.  Our  instruction  also  required  us  to  explain  to  all  applicants  what 
mastions  would  be  asked  them  by  the  judges.  Our  committee  were  employed  in  this  servioa 
about  one  month  and  a  half  previous  to  the  closing  of  registration,  and,  to  the  best  of  my 
knowledge  and  belief,  caused  at  least  2,00U  fraudulent  naturalization  certificates  to  be  issaea, 
to  be  voted  on  on  the  day  of  election  for  the  Democratic  or  fusion  ticket. 

I  was  appointed  commissioner  for  the  poll  comer  of  Moreau  and  Louisa  streets  by  B.  P. 
Blanchara,  esq.,  registrar  of  voters,  on  the  recommendation  of  the  Democratic  parish  com- 
mittee and  the  ninth  ward  auxiliary  club. 

On  the  day  previous  to  last  election  the  commissioners  of  election  were  ordered  to  assem- 
ble at  the  Mechanics'  Institute,  to  receive  instructions  for  the  day  of  election.  We  were 
iziatructed  to  place  every  impediment  in  the  way  of  voters  who  were  not  fusionists  by  making 
them  sign  their  names,  demanding  the  numbers  of  their  residences,  or  any  other  question  to 
annoy  them,  and  lastly  to  refer  them  to  the  office  of  the  ward  supervisor  before  receiving 
thoir  ballots,  so  as  to  harass  and  annov  them  into  abandoning  the  attempt  to  vote. 

On  the  day  of  election  the  orders  of  the  registrar  of  voters  were  faithfully  carried  out — in 
hci,  the  commissioners  went  further.  When  parties  had  the  fusion  tickets  in  their  hands 
they  were  taken  without  Question ;  when  tickets  were  folded  and  the  applicants  not  known 
to  be  favorable,  they  would  be  subjected  to  an  inspection  under  the  plea  that  the  commission- 
ers  must  be  certain  that  the  voter  is  aware  what  tickets  he  is  voting.  If  the  folded  ticket 
proved  to  be  Republican,  we  would  act  as  indicated  by  instructions ;  if  Democratic,  it  would 
be  deposited  in  the  ballot-box.  We  kept  a  correct  account  of  every  ballot  deposited  in  the 
box.  In  cases  where  we  were  compelled  to  receive  the  vote  of  a  Republican,  whether  white 
or  colored,  we  would  write  in  large  characters  on  his  certificate  so  as  to  attract  attention  if 
attempt  was  made  to  vote  a  second  time ;  but  when  a  fusionist  presented  his  certificate,  the 
indorsement  required  by  law  to  be  made  on  certificates  would  be  written  in  small  characters 
on  the  comer,  so  as  to  ftkcilitate  him  in  repeating. 

When  a  fusionist  presented  himself  a  second  time  on  a  certificate  that  had  alreadv  been 
voted  on,  one  of  the  fusion  commissioners,  who  were  placed  at  each  poll,  would  hold  the  cer- 
tifiicate  in  his  hand  so  as  to  conceal  the  former  indorsement,  and  call  out  to  the  United  States 
inspectors,  two  of  whom  were  placed  at  each  polling-place,  saying,  "This  is  all  right."  If, 
as  m  some  cases,  thev  would  take  the  certificate  in  hand  and  discover  the  former  indorse- 
mont,  ihe  ballot  would  be  refused :  this,  however,  would  be  rarely  the  case. 

There  were  about  600  fraudulent  votes  polled  in  the  seventh  ward, about  600  in  the  eighth 
ward,  and  about  1,200  in  the  ninth  ward,  making  in  all  3,400  fraudulent  votes  illegally  polled 
on  the  day  of  election  for  the  Democratic  fusion  ticket. 

THOMAS  J.  M.  CAREY, 
Comer  of  Moreau  and  Louisa  Streets. 

Sworn  to  and  subscribed  before  me  September  6,  1873. 

WILLUM  GRANT, 
United  States  Commissioner,  District  of  Louisiana, 
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Statement  showing  number  of  registered  voters^  colored  and  white,  at  last  election,  as  taken 

under  Democratic  ftision  auspices. 

Statement  of  the  uamber  of  voters  remainiD^  on  the  rej^istrj-books,  October  28,  1872,  as 
compiled  from  the  final  reports  of  supervisors  of  registration  in  each  parish.  State  of 
Lonisiana. 


Parish. 


Aieeniion 

AnompUon 

Avoyellei 

Baton  Roiig«,  East.. 
Baton  Rouge,  West. 

Bienrille 

Bossier* 

Caddo 

Calcaslea 

Caldwell 

Cameron 

Carroll 

Catahoula 

Claiborne 

Conoordia 

De  Soto 

Feliciana,  Eaitt 

Felieiaaa,  West 

Franklin 

Grant 

Iberia 

Ibenrllle 

Jackson  

Jeffemon 

La  Fayette 

L»a  Fourche 

Livingston  t 

Madiwon 

Morehonse 

Natchitoches 

Orleaust 

Ouachita 

Plaquemines 

Point  Coupee 

Rapides 

Red  River 

Richland 

Sabine 

Saint  Bernard 

Saint  Charles 

Saint  Helena  t 

Saint  James 

Saint  John  Baptist. . 

Saint  Landry 

Saint  Martin 

Saint  Mary 

Saint  Tammany 

Tangipahoa 

Tensas 

Terre  Bonne  ^ 

Union 

Vermillion 

Vernon 

Washington 

Webster 

Winn 


White. 


1,148 
2,207 
2,139 
1,489 
397 
916 


Colored. 


Total. 


3.296 
2.176 
2,188 
1,559 
859 
715 


4,444 

4.383 
4. 387 

3,048 
1,256 
1,631 


Total. 


1.549 

702 

541 

263 

572 

1,065 

1.373 

307 

1,004 

1,100 

581 

522 

616 

1,140 

740 

1,101 

1,396 

1,115 

2,302 


3,134 

166 

586 

31 

2,073 

992 

1,293 

2,577 

1,403 

2.351 

2.084 

507 

733 

1,241 

3,296 

822 

2.866 

897 

2,407 


1,718 
094 

1,517 

35,782 

970 

673 

1.039 

1,719 
441 
599 
711 
500 
300 


2,307 

1,339 

1,833 

19.244 

2,311 

1.099 

2,807 

1,029 

966 

644 

151 

570 

1,850 


703 

817 

3,718 

1,035 

1,117 

624 

917 

368 


2.120 

1.720 

3,641 

926 

1,941 

700 

613 

3,146 


1.788 
828 
717 
543 
854 
755 


872 
282 
79 
168 
862 
135 


86.672 


94,407 


4.683 


1,127 
294 
2,645 
2,057 
2,886 
2,384 
2,407 
3,451 
2,605 
1.029 
1,349 
2.381 
4.036 
1.923 
4.262 
2.012 
4,709 


2.725 
2.033 
3.350 
55.026 
3,281 
2.372 
3.846 
3,348 
1,407 
1.243 
862 
1,070 
2,150 


2.823 
2.537 
7.350 
1,961 
3.058 
1.324 
1,530 
3,514 


2,620 

1.110 

796 

711 

1,716 

890 


181, 179 


*BoH8ier  Parish,  population  by  census  of  1870,  white,  3,506:  colored,  9.170.  Per  report  of  United  States 
supervisor  the  registered  vote  for  1872  was,  white,  587  ;  colored,  1,795. 

f  Vote  of  Saint  Helena  and  Livingston  Parishes  small. 

;in  Orleanti  Parish  it  is  well  known  that  the  registration  of  white  votes  for  1872  was  excessive.  See 
Blanchard's  statement 

§  Terre  Bonne  Parish,  by  census  of  1870.  white,  6,080 ;  colored  6,172.  Report  of  United  States  supervisor 
had  registered  voters,  colored,  1,606 ;  white,  1,201. 

State  of  Louisiana, 
Office  State  Registrar  of  Voters, 

New  Orleans^  September  8,  1873. 
I  hereby  certify  that  the  foregoing^  statement  has  been  carefully  compiled  by  me  from  tbe 
final  reports  of  sapervisors  of  registration  in  the  parishes  above  named,  as  made  to  B.  P. 
Blanchard,  State  registrar  of  voters,  in  the  year  J  872,  at  which  time  I  was  chief  clerk  to  said 
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B.  P.  BlsDchard,  and  that  tbe  original  reports  and  final  reports  are  now  on  file  in  the  office 
of  State  registrar  of  voters. 

WALTER  8.  LONG. 
Clerk  State  Registrar  of  footers. 

State  of  Louisiana, 
Office  State  Registrar  op  Voters, 

New  Orleans t  September  8,  1873. 

I  hereby  certify  that  t'le  original  final  reports  of  superrisors  of  registration,  from  which 
the  foregoing  has  been  compiled,  are  on  file  in  this  office,  and  that  the  compilation  is  cor- 
rectly made. 

THOMAS  LYNNE, 
State  Registrar  of  Voters, 


Note. — The  registration  of  1870  showed  over  23,000  excess  of  colored  voters  over  white. 
Tbe  above  reg^tration  was  taken  under  Democratic  auspices;  hence  the  great  redaction. 
Still,  it  will  be  seen  giving  in  1872  a  colored  registered  vote  over  the  white  of  7,735. 

The  Republicans  were  not  allowed  in  New  Orleans  a  single  commissioner  of  election  at 
anv  poll. 

It  is  not  denied  that  nearly  oTery  colored  man  in  the  State  voted  the  Republican  ticket,  and 
that  at  least  eight  or  ten  thousand  whites  so  voted,  Grant  and  Kellogg  running,  as  shown, 
even  by  fusion  returns,  far  ahead  of  their  ticket. 

The  supreme  court  of  the  State  has,  since  the  1st  of  January  last,  rendered  no  less  than 
fifteen  decisions,  fully  sustaining  the  legality  of  the  Kellogg  government. 


MINORITY  REPORT. 

Mr.  Lamar,  from  the  Committee  od  Elections,  submitted  the  following  as 

the  views  of  tbe  minority. 

Tbe  andersigned,  unable  to  concur  in  tbe  conclusion  of  tbe  majority 
of  tbe  committee,  ask  leave  to  submit  the  following  views : 

Mr.  Pinchback,  in  support  of  his  claim  to  a  seat,  presents  a  certificate 
signed  by  himself  as  acting  governor  of  Louisiana,  and  dated  Decem- 
ber 15, 1872,  certifying  that  he,  Pinchback,  was  elected.  He  also  pre- 
sents a  supplemental  certificate  from  one  W.  P.  Kellogg,  who  certifies 
that  he  is  the  governor  of  the  State  of  Louisiana,  and  that  according  to 
the  returns  in  his  office  Pinchback  was  elected. 

Oo  the  other  hand  George  A.  Sheridan  presents  a  certificate  bearing 
date  December  4, 1872,  from  H.  G.  Warmoth,  who  was  the  undisputed 
governor  of  Louisiana,  declaring  George  A.  Sheridan  duly  elected. 

Each  of  the  contestants,  therefore,  having  a  certificate  of  election,  pur- 
porting to  emanate  from  the  legal  authority  of  tbe  State,  the  committee, 
under  the  instructions  of  the  House,  have  examined  tbe  facts  of  the 
case  in  order  to  determine  which  of  the  two  claimants^  if  either,  is  enti- 
tled to  said  seat. 

lo  the  examination  of  such  cases,  two  questions  usually  arise :  the 
first  relating  to  the  fact  of  the  election,  and  the  second  relating  to  the 
returns  which  are  the  legal  evidence  of  its  result. 

According  to  all  tbe  proofs,  there  was,  in  this  case,  an  election — or- 
derly, fair,  and  legal.  It  is  not  proven  that  voters  in  attendance  were 
prevented  from  exercising  the  elective  franchise  by  violence  or  intimi- 
dation, or  any  other  cause.  It  is  not  denied  that  the  forms  of  the  elec- 
tion, the  appointment  and  qualification  of  registers,  supervisors,  and 
other  officers,  tbe  establishment  of  election  precincts,  the  preparation  of 
poll-lists,  the  balloting,  the  making  up  and  transmission  of  returns, 
were  all  in  accordance  with  the  provisions  of  law. 

There  was,  therefore,  a  legal  election.    At  that  election  there  were 

15  E  c 
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but  two  candidates  for  Congn^ess  for  the  State  at  lar^e,  P.  B.  S.  Pinch - 
back  and  George  A.  Sheridan.  As  there  is  no  pretense  that  these  two 
candidates  received  the  same  number  of  votes,  it  follows  that  one  ot 
them  is  elected,  and  entitled  to  thereat  on  this  tloor. 

The  committee  are  of  the  unanimous  opinion  that  upon  the  case  pre- 
sented to  them  Mi*.  Pinehback  has  not  shown  himself  entitled  to  said 
seat.  His  only  claim  rests  upon  a  statement  of  a  so  called  board  of  can- 
vassers, kuown  Hs  the  **  Lynch  board,"  declaring  him  to  have  received 
a  majority  of  the  votes  cast.  Th«*y  unanimously  agree  in  the  notorious 
fact  that  the  men  known  as  the  Lynch  board  never  had  possession  of 
the  election  returns,  and  therefore  never  canvassed  them. 

We  call  attention  here  to  the  sworn  testimony  of  John  Lynch,  the 
chairman  of  the  board,  as  found  in  the  Senate  Eeport  on  Privileges  and 
Elections,  No.  457. 

This  man,  speaking  of  the  action  of  that  so  called  board,  testifies  as 
follows  (page  165  of  volume  before  alluded  to) : 

Q.  Did  yon  bave  any  official  returms  before  you,  furaUhed  under  the  laws  of  Louisiana  T — 
A.  Did  we  have  any  t 

Q.  Yes ;  did  you  have  any  ? — A.  Not  unless  those  I  have  stated, 

Q.  Did  you  have  any  at  all  7 — A.  No,  sir;  I  do  not  think  we  hi^]. 

Q.  You  had  no  official  returns  furnished  in  pursuance  of  the  laws  of  Louisiana  before 
you  ? — A.  No,  sir. 

Q.  You  made  your  canvass  without  those T — A.  Yes,  sir;  we  came  to  the  conclusion  that 
there  was  no  official  returns  in  existence,  as  the  law  had  been  trampled  upon. 

Q.  Would  the  law  havinf^  been  trampled  upon  prevent  an  official  return  from  being  an 
official  return  as  wellf — A.  No, sir;  I  suppose  not. 

Q.  Then  there  were  official  returns  somewhere  f — A.  Yes,  sir. 

Q.  When,  as  yuu  stated  here,  you  gave  notice  to  Gh)ternor  Warmoth,did  you  not  suppose 
he  had  official  returns  ?— A.  Yes,  sir. 

Q.  Then  there  were  official  returns  ? — A.  Yes,  sir. 

Q.  1  hey  were  not  before  you  f^-A.  No,  sir. 

Q.  Yuu  counted  votes  in  your  estimate  which  were  not  polled  at  all,  did  you  7 — A.  Yes, 
sir. 

Q.  Well,  upon  what  ground  ? — A.  On  the  authority  of  the  United  States  law,  and  on  the 
ground  or  principle  of  justice. 

Again,  in  speaking  of  the  action  of  his  board,  he  said  : 

We  had  not  the  technical  evidence  before  us.  We  were  what  I  considered  in  the  midst  of  a 
revolution,  and  in  order  to  get  at  the  result  of  the  election  as  near  as  we  could,  as  an  officer 
acting,  I  availed  myself  of  every  kind  of  information  within  my  reach,  not  only  the  affida> 
vits,  but  my  former  knowledge  of  the  political  divisions  of  the  inhabitants  of  the  State,  as 
corroborative  of  the  evidence  placed  before  us. 

And  OD  page  158  he  thus  testifies : 
By  Mr.  Carpenter  : 

Q.  Yon  estimated  it,  then,  upon  the  basis  of  what  you  thought  the  vote  ought  to  have 
been  f— A.  Yts,  sir.  That  was  just  the  fact,  and  I  think  on  the  whole  we  were  pretty  cor- 
rect. 

We  also  call  attention  to  the  testimony  of  George  B.  Bovee,  a  mem- 
ber of  the  Lynch  board,  as  giren  on  page  4^5  of  the  same  document : 

Q.  I  ask  whether  that  board  had  any  of  the  returns  required  by  the  laws  of  the  State  to 
be  laid  before  the  governor  of  the  State,  and  by  the  governor  before  the  returning-board  f — 
A.  We  received  no  statements  of  votes  whatever  froin  the  governor.  He  was  the  proper 
party  to  lay  them  before  us. 

And  on  page  440  he  thus  testifies : 

Q.  I  will  ask  if  the  official  returns  of  the  election  have  been  deposited  in  your  office,  or 
any  offer  of  them  up  to  this  time,  by  GU)vernor  Warmoth  or  anybody  on  the  other  side  f — 
A.  I  have  never  seen  a  paper  connected  with  their  count. 

General  James  Longstreet,  another  member  of  this  pretended  board, 
thus  testifies  (page  251,  Senate  report) : 

Q.  I  will  ask  you  whether,  as  a  member  of  that  board,  or  in  any  capacity,  you  made  a 
demand  upon  Governor  Warmoth  for  the  official  returns  of  the  election^at  the  time  or  about 


DIGEST   OF  ELECTION   CA8£S.  227 

the  time  of  Judg^  DarelVs  dMislon;  and,  if  so,  state  the  drcamstaaces. — A.  I  made  a  de^- 
maiid  in  compatij  with  ftft.  BoVee ;  we  were  appointed  by  the  board  a  committee  to  make  a 
demand  upon  Governor  Warmoth  on  the  day,  I  thinic,  when  the  decision  was  rendered. 

Q.  Were  the  returns  fnmished  T — A.  They  were  not. 

Q.  None  of  them  ?'A.  None  of  them. 

Accord ine:  to  the  sworn  admiaaions  of  a  majority  of  the  men  composing 
this  pretended  board,  it  is  shown  that  it  was  nearer  in  possession  of  the 
lawfu)  returns  of  the  election. 

Mr.  Webster,  in  Luther  vs.  Borden  (7  How.  S.  C.  Rep.,  p.  30),  states 
briefly  the  principles  of  American  politics : 

Suffrage  is  a  delectation  of  political  power  to  some  individual.  Hence  the  right  must  be 
guarded  and  protected  against  force  and  fraud.  Another  principle  is  that  the  qualification 
which  entitles  a  man  to  vote  must  be  prescribed  by  previous  law  directing  how  it  is  lo  be 
exercised ;  and  also  that  the  results  must  be  certified  to  some  central  power,  so  that  the  vote 
may  tell.     We  know  of  no  other  principle. 

To  validate  an  election  there  must  be  votes  legally  deposited  by  legal 
voters,  and  legally  couute<l,  and  the  result  legally  declared. 

lu  Lcmisiana  there  were  election  laws — there  was  an  election  legally 
held.  But  in  the  certification  of  Mr.  Pincbback  there  was  no  count  of 
votes  by  any  authority  whatever.  The  legality  of  the  Lynch  board  is  a 
secondary  question,  so  long  as  the  fact  exists  that  they  were  entirely 
without  returns.  A  court  legally  constituted  cannot  act  without  a  case, 
without  parties,  without  pleading,  without  evidence. 

The  Lynch  board  have  simply  appointed  a  Congressman ;  not  deter- 
mined who  had  been  legally  chosen. 

The  committee  having  unanimously  reached  the  conclusion  that  Mr. 
Pinchback  has  not  been  shown  to  be  elected,  the  question  arises,  was  his 
competitor,  G.  A.  Sheridan,  elected  t 

iSlr.  Sheridan  presents  a  certificate  of  his  election,  in  due  form,  signed 
by  Governor  Warmoth,  and  dated  December  4,  1872.  Though  Gov- 
ernor Warmoth  was  undoubtedly  governor  of  Louisiana  at  the  time, 
and  the  legal  custodian  of  the  returns,  it  was  admitted  in  the  argument 
before  the  committee  that  the  returns  had  not  been  counted.  This  makes 
it  necessary  to  go  behind  the  certificate  of  the  governor  and  inquire  into 
the  merits  of  the  case  as  affected  by  the  law  and  the  facts. 

By  the  laws  of  Louisiana  in  force  at  the  time  of  this  election  it  was 
required  that — 

Sec.  53.  Be  il  further  enacted,  (|t.,  That,  immediately  upon  the  close  of  the  polls  on  the 
day  of  election,  the  commissioners  of  election  at  each  poll  or  votings-place  shall  seal  the  bal> 
lot-box  by  pasting  slips  of  paper  over  the  key-hole  and  the  opening  in  the  top  thereof,  and 
fastening  the  same  with  sealing-wax,  on  which  they  shall  impress  a  seal,  and  they  shall 
write  the  names  of  the  commissioners  on  the  said  slips  of  paper  ;  they  shall  forthwith  con- 
vey the  ballot-box  so  sealed  to  the  office  of,  and  deliver  said  ballot-box  to,  the  supervisor  of 
registration  for  the  parish,  who  shall  keep  his  office  open  for  that  purpose  from  the  hour  of 
the  close  uf  the  election  nutil  all  the  votes  from  the  several  polls  or  votmg-places  of  the  pre- 
cinct shall  have  been  received  and  counted.  The  supervisor  of  registration  snail  immediately, 
upon  the  receipt  of  said  ballot-box,  note  its  condition,  and  the  state  of  the  seals  and  fasten- 
ings thereof,  and  shall  then,  in  the  presence  of  the  commissioners  of  election  and  three  citi- 
zens, freeholders  of  the  parish  for  such  poll  or  voting-place,  open  the  ballot-box  and  count 
the  ballots  therein,  and  make  a  list  of  all  the  names  of  the  persons  and  offices  vole  1  for  the 
number  of  votes  for  each  person,  the  number  of  ballots  in  the  box.  and  the  number  of  ballots 
rejected,  and  the  reason  therefor.  Said  statements  shall  be  made  in  triplicate,  and  each  copy 
thereof  shall  be  signed  and  sworn  to  by  the  commissioners  of  election  of  the  poll  and  by  the 
supervisor  of  registration.  As  soon  as  the  supervisor  of  registration  shall  have  made  the 
statement  above  provided  for  for  each  poll  in  his  precinct  or  parish,  and  it  shall  have  been 
sworn  to  and  subscribed  as  above  directed,  the  supervisor  of  registration  shall  inclose  in  an 
envelope  of  strong  paper  or  cloth,  securely  sealed,  one  copy  of  such  statement  from  each  poll 
and  one  copy  of  the  list  of  persons  voting  at  each  poll,  and  one  tipj  of  anv  statements  as  to 
violence  or  dinturbance,  bribery,  or  corruption,  or  other  offenses  specified  in  section  29  of 
this  act,  if  any  there  be,  together  with  all  memoranda  and  tally-fists  used  in  making  the 
onnt  ahd  stit^'mentof  the  votes,  and  shall  send  such  package  by  mail,  properly  and  plainly 


228  DIGEST  OF  ELECTION  CASES. 

addressed,  to  the  governor  of  the  State.  The  supervisor  of  leg^istration  shall  send  a  second 
copy  of  said  statement  to  the  governor  of  the  State  by  the  next  most  safe  and  speedy  mode  of 
conveyance,  and  shall  retain  the  third  copy  in  his  own  possession. 

Sfx.  54.  Be  it  further  enacted^  <f-c.,  That  the  governor,  the  lieutenant-governor,  the  secre- 
tary of  state,  and  John  Lynch,  and  T.  C.  Anderson,  or  a  majority  of  them,  shall  be  the  re- 
turning officers  for  all  elections  in  the  State,  a  majority  of  whom  shall  constitute  a  quorum, 
and  have  power  to  make  the  returns  of  all  elections.  In  case  of  any  vacancy  by  death,  res- 
ignation, or  otherwise,  by  either  of  the  board,  then  the  vacancy  shall  be  filled  by  the  residue 
of  the  board  of  returning  officers.  The  returning  officers  shall,  after  each  election,  before  en- 
tering upon  their  duties,  take  and  subscribe  to  the  following  oath  before  a  judge  of  the  su- 
preme or  any  district  court : 

**  I,  A.  B.,  do  solemnly  swear  (or  affirm)  that  I  will  faithfully  and  diligently  perform  the 
duties  of  a  returning  officer  as  proscribed  by  law  ;  that  I  will  carefully  and  honestly  canvass 
and  compile  the  statements  of  the  votes,  and  make  a  true  and  correct  return  of  the  election : 
So  help  me  God." 

Witnin  ten  days  after  the  closing  of  the  election,  said  returning  officers  shall  meet  in 
New  Orleans  to  canvass  and  compile  the  statements  ot  votes  made  by  the  supervisors  of  reg- 
istration, and  make  returns  of  the  election  to  the  secretary  of  state.  They  snail  continue  in 
session  until  such  returns  have  been  completed.  The  governor  shall  at  such  meetings  open, 
in  the  presence  of  the  said  returning  offic/Ors,  the  statements  of  the  supervisors  of  registra- 
tion, and  the  said  returning  officers  shall  from  said  statements  canvass  and  compile  the  re- 
turns of  the  election  in  duplicate.  One  copy  of  such  returns  they  shall  file  in  the  office  of 
the  secretary  of  state,  and  of  one  copy  they  shall  make  public  proclamation  by  printing  in 
the  official  journal  and  such  other  newspapers  as  they  may  deem  proper,  declaring  the  names 
of  all  persons  and  officers  voted  for,  the  number  of  votes  for  each  person,  and  the  names  of 
the  persons  who  have  been  duly  and  lawfully  elected.  The  returns  of  the  election  thus 
made  and  promulgated  shall  he  prims -facie  evidenoe  in  all  courts  of  justice  and  before  all 
civil  officers,  until  set  aside  after  a  contest  according  to  law,  of  the  right  of  any  person  named 
therein  to  hold  and  exercise  the  office  to  which  he  shall  by  such  return  be  declared  elected. 

The  governor  shall  within  thirty  days  thereafter  issue  commissions  to  all  officers  thus  de- 
clared elected  who  are  required  by  law  to  be  commissioned.  ^ 

Hec.  55.  Be  itfurthir  enacted^  tfo..  That  in  such  canvass  and  compilation  the  returning 
officers  shall  observe  the  following  order :  They  shall  compile  first  the  statements  from  all 
polls  or  voting-places  at  which  there  shall  have  been  a  fair,  free,  and  peaceable  registration 
and  election.  Whenever  from  any  poll  or  voting-place  there  shall  be  received  the  state- 
ment of  any  supervisor  of  registration,  assistant  supervisor  of  registration,  or  commissioner 
of  election,  in  form  as  required  by  section  twenty-nine  of  this  act,  oa  affidavit  of  three  or 
more  citizens,  of  any  riot,  tumult,  acts  of  violence,  intimidation,  armed  disturbance,  brib- 
ery, or  corrupt  influences,  which  prevented  or  tended  to  prevent  a  fair,  free,  and  peaceable 
and  full  vote  of  all  qualified  electors  entitled  to  vote  at  such  poll  or  voting-place,  such  re- 
turning officers  shall  not  canvass,  count,  or  compile  the  statement  of  votes  n*om  such  poll  or 
voting-place  until  the  statements  from  all  other  polls  or  voting-places  shall  have  been  can 
vassed  and  compiled.  The  returning  officers  shall  then  proceed  to  investigate  the  state- 
ments of  riot,  tumult,  acts  of  violence,  intimidation,  armed  disturbance,  bribery,  or  corrupt 
influences  at  any  such  poll  or  voting-place ;  and  if  from  the  evidence  of  such  statements  they 
shall  be  convinced  that  such  riot,  tumult,  acts  of  violence,  intimidation,  armed  disturbance, 
bribery,  or  corrupt  influences  did  not  materially  interfere  with  the  purity  and  freedom  of  the 
election  at  such  poll  or  voting-place,  or  did  not  prevent  a  sufficient  number  of  qualified 
voters  thereat  from  registering  or  voting  to  materially  change  the  result  of  the  eleciion,  then, 
and  not  otherwise,  said  returning  officers  shall  canvass  and  compile  the  vote  of  such  poll  or 
voting-place  with  those  previously  canvassed  and  compiled;  but  if  said  returning  officers 
shall  not  be  fully  satisfied  thereof,  it  shall  be  their  duty  to  examine  further  testimony  in  re- 
frard  thereto,  and  to  this  end  they  shall  have  power  to  send  for  persons  and  papers.  If, 
after  ^uch  examination,  the  said  returning  officers  shall  be  convinced  that  said  riot,  tumult, 
acts  of  violence,  intimidation,  armed  disturbance,  bribery,  or  corrupt  influences  did  mate- 
rially interfere  with  the  purity  and  freedom  of  the  election  at  such  poll  or  voting-place,  or 
did  prevent  a  sufficient  number  of  the  qualified  electors  thereat  from  registering  and  voting 
to  materially  change  the  result  of  the  election,  then  the  said  returning  officers  shall  not  can- 
vass or  compile  the  statement  of  the  votes  of  such  poll  or  voting-place,  but  shall  exclude  it 
from  their  returns.  The  returning  officers  may  appoint  such  clerks  as  may  be  necessary, 
for  a  length  of  time  not  to  exeeeJ  thirty  days,  who  shall  be  paid  $5  per  day  each  for  the 
time  actually  served,  which  time  shall  be  specified  in  a  written  account,  subscribed  and 
sworn  to  by  such  clerk,  and  approved  by  the  returning  officers.  The  auditor  of  public  ac- 
counts shall  issue  his  warrant  upon  the  treasury  for  the  amount  of  such  account  so  sub- 
scribed and  sworn  to  and  approved. 

We  repeat  that  it  is  proven  that  tlie  election  was  held  in  strict  con- 
formity with  these  provisions,  and  that  the  governor  came  into  the  law- 
ful possession  of  all  the  official  returns  of  that  election.    At  this  point 
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the  contest  arose  over  the  question  as  to  who  constituted  the  legral  re- 
turning-board  of  the  State — the  one  called  the  Lynch  board,  or  the  other, 
the  Warmoth  board.  Pending  that  contest,  the  governor,  on  the  20th 
November,  1872,  approved  an  act  passed  at  the  preceding  session  of  the 
legislature  of  the  State,  repealing  the  act  under  which  the  two  rival 
boards  were  contesting  for  the  returns,  and  providing  ^<  that  five  per- 
sons, to  be  elected  by  the  senate  from  all  political  parties,  shall  be  the 
retnrningofficers,"  &c.  On  the  same  day  he  issued  a  proclamation  call- 
ing a  session  of  the  legislature. 

This  last-named  statute  abolished  the  existing  board,  and  therefore 
mak^s  it  unnecessary  here  to  discuss  which  of  the  two  was  the  legal 
one. 

Under  the  authority  vested  in  him  by  the  constitution  of  Louisiana  to 
fill  vacancies  during  the  vacation  of  the  legislature,  the  governor  pro- 
ceeded to  fill  the  board  provided  for  by  the  act  approved  November  20, 
1872,  appointing  De  Feriet  and  others,  known  as  the  De  Feriet  board. 
On  the  4th  of  December  the  governor  submitted  the  official  returns,  (of 
which  he  had  retained  the  custody.)  That  board,  on  the  4th  of  Decem- 
ber, made  the  compilation  and  canvass,  declaring  McEnery  and  the 
candidates  on  the  same  ticket  elected  by  9,000  majority,  and  declaring, 
also,  who  had  been  elected  members  of  the  legislature;  which  result 
was  proclaimed  by  the  governor  and  certified  to  by  the  secretary  of 
state,  in  pursuance  of  the  election  law  of  Louisiana. 

In  consequence  of  the  seizure  of  the  State  capitol  of  Louisiana  by  a 
Feileral  marshal  and  United  States  soldiers,  in  obedience  to  an  order  of 
a  Federal  district  judge,  the  members  and  senators  returned  by  the  De 
Feriet  board  met  at  the  city  hall,  in  New  Orleans,  and  on  the  9th  day 
of  December  organized  as  a  legislature,  and  was  so  recognized  by  the 
governor.  On  the  11th  of  December  the  senate  elected  a  board  of  re- 
turning officers,  known  as  the  Foreman  board.  To  this  board  the  offi- 
cial returns  were  delivered  by  the  secretary  of  the  De  Feriet  board.* 
This  board  immediately  proceeded  to  the  canvass  and  compilation  of 
these  official  returns,  and  made  an  official  report  of  the  result  in  due 
form,  as  required  by  law.f  These  compiled  returns  were  submitted  to 
the  Senate  Committee  on  Privileges  and  Flections  during  their  investi- 
gation into  the  facts  of  the  election  now  under  consi<leration.  The 
original  returns  were  also  before  that  committee,  and  unimpeached  by 
the  parties  contesting  the  result,  except  a  statement  by  John  Bay,  that 
in  four  parishes  the  names  of  the  commissioners  were  forged,  which 
fact*  if  it  be  a  fact,  was  admitted  not  to  have  changed  the  result. 

The  official  report  leferred  to  may  be  found  on  page  82  of  Senate  doc- 
ument No.  476. 

We  append  the  following  copy  of  so  much  as  gives  the  returns  of  the 
election  of  Congressman  for  the  State  at  large  : 

•  See  Senate  Report,  No.  467,  p.  76,  t  Ibid.,  pp.  76,  77. 
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Compiled  returns  of  an  election  held  in  the  State  of  Louieiana  on  the  Ath  day  of  November , 
A,  D.  1872,  pursuant  to  *^An  act  to  regulate  the  condnot  and  to  nuiintain  the/reedoin  and 
purity  of  eleciioney^  ^c,  approved  March  16, 1870. 
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Oar  inscractions  were  to  Datnralize  all  applicants,  whether  entitled  to  nataralization  by 
bw  or  not.  The  foarth  and  eighth  district  coarts  were  reported  as  beings  farorable  to  issu- 
is^ceftific^ites  to  Republicans,  and  the  first,  second,  and  sixth  district  coarts  were  favorable 
feol>eiiiocrmts  and  Fusionists. 

When  we  would  find  applicants  to  occupj  the  first,  second,  and  sixth  district  courts,  we 
would  then  go  to  the  eighth  district  court  and  represent  ourselves  as  Republicans.  Not  an 
■wBJicant  was  refused  in  the  first,  second,  and  sixth  district  courts. 

The  Denoociatic  or  Fusion  party  furnished  the  blanks  for  the  first,  second,  and  sixth  distritc 
ecmrts,  and  the  Republicans  were  reported  as  having  furnishing  the  blanks  for  the  eighth  dis- 
trict court.  In  the  first,  second,  and  sixth  district  courts,  if  a  party  was  not  vouched  for  by 
1km  BataraHzation  committee,  the  judge  would  subject  him  to  a  rigid  examination,  and  if  he 
ioeeecded  in  getting*  the  order  of  the  court,  the  clerk  would  not  issue  the  certificate  of  nat- 
malisation  withoutMing  paid  for  it.  When  parties  were  vouched  for  by  the  committee  of 
wUch  I  was  the  chairman,*  few  questions  were  asked  by  the  judges,  and  no  charge  was  mada 
by  tkeclerka.  When  we  had  few  applicants  we  would  take  the  same  parties  under  different 
Mwnmfd  names  and  get  certificates  of  natnralization  for  them. 

When  we  had  doubts  of  the  paities,  we  would  retain  the  certificates  and  have  them  regis- 
lered.  In  oUier  caaes  the  parties -would  be  allowed  to  retain  them,  Our  committee  aided 
jfi  applicanta  who  were  favorable  to  the  Democratic  or  fusion  ticket,  whether  they  resided  in 
the  ninth  ward  or  not.    Our  instruction  also  required  us  to  explain  to  all  applicants  what 

Ssdona  woold  be  asked  them  by  the  judges.  Our  committee  were  employed  in  this  service 
nt  otie  meuth  and  a  half  previous  to  the  closing  of  registration,  and,  to  the  best  of  my 
kaowledge  and  belief,  caused  at  least  2,00U  fraudulent  naturalization  certificates  to  be  issaea, 
to  be  voted  on  on  the  day  of  election  for  the  Democratic  or  fusion  ticket. 

I  was  appointed  commissioner  for  the  poll  corner  of  Moreau  and  Louisa  streets  by  B.  P. 
Wanrhanf,  esq.,  registrar  of  voters,  on  the  recommendation  of  the  Democratic  parish  com- 
■iliee  and  the  niuQi  ward  auxiliary  club. 

On  the  day  previous  to  last  election  the  commissioners  of  election  were  ordered  to  assem- 
ble at  the  Mechanics*  Institute,  to  receive  instructions  for  the  day  of  election.  We  were 
iBBtmcted  to  place  every  impediment  in  the  way  of  voters  who  were  not  fusionists  by  making 
them  sign  their  names,  demanding  the  numbers  of  their  residences,  or  any  other  question  to 
•Bnoy  them,  and  lastly  to  refer  them  to  the  office  of  the  ward  supervisor  before  receiving 
th«r  ballots,  so  as  to  harass  and  annov  them  into  abandoning  the  attempt  to  vote. 

On  the  day  of  election  the  orders  of  the  registrar  of  voters  were  faithfully  carried  out — in 
bet,  the  commissioners  went  further.  When  parties  had  the  fusion  tickets  in  their  hands 
they  were  taken  without  Question ;  when  tickets  were  folded  and  the  applicants  not  known 
to  be  fovomble,  they  would  be  subjected  to  an  inspection  under  the  plea  that  the  commission- 
en  must  be  certain  that  the  voter  is  aware  what  tickets  he  is  voting.  If  the  folded  ticket 
proved  to  be  Republican,  we  would  act  as  indicated  by  instructions ;  if  Democratic,  it  would 
M  deposited  in  the  ballot-box.  We  kept  a  correct  account  of  every  ballot  deposited  in  the 
box.  In  caaes  where  we  were  compelled  to  receive  the  vote  of  a  Republican,  whether  white 
•r  cok>red,  we  would  write  in  large  characters  on  his  certificate  so  as  to  attract  attention  if 
attonpt  was  made  to  vote  a  secona  time ;  but  when  a  fusionist  presented  his  certificate,  the 
iadoffeement  required  by  law  to  be  made  on  certificates  would  be  written  in  small  characters 
on  the  comer,  so  as  to  ftkcilitate  him  in  repeating. 

When  a  fusionist  presented  himself  a  second  time  on  a  certificate  that  had  afareadr  been 
voted  on,  one  of  the  fusion  commissioners,  who  were  placed  at  each  poll,  would  hold  the  cer- 
in  his  hand  so  as  to  conceal  the  former  indorsement,  and  call  out  to  the  United  States 


iMpectors,  two  of  whom  were  placed  at  each  polling-place,  saying,  **  This  is  all  right."  If, 
as  in  some  cases,  they  would  take  the  certificate  in  hand  and  discover  the  former  indorse- 
mtaiy  the  ballot  would  be  refused ;  this,  however,  would  be  rarely  the  case. 

There  were  about  600  fraudulent  votes  polled  in  the  seventh  ward, about  600  in  the  eighth 
ward,  and  about  1,200  in  the  ninth  ward,  making  in  all  2,400  fraudulent  votes  illegally  polled 
on  the  day  of  election  for  the  Democratic  fusion  ticket. 

THOMAS  J.  M.  CAREY, 
Comer  of  Moreau,  and  Loui$a  Streets, 

Sworn  to  and  subscribed  before  me  September  6,  1873. 

WILLUM  GRANT. 
United  States  Commtssteiier,  District  of  Louisiana, 
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Statement  ehowing  number  of  registered  voterSf  colored  and  white,  at  last  eleetum,  as  taken 

under  Democratic  fusion  auspices. 

Statement  of  tbe  uamber  of  voters  remaining  on  the  ref^istrj-books,  October  28,  1872,  as 
compiled  from  the  final  reports  of  supervisors  of  registration  in  each  parish.  State  of 
Louisiana. 


Parish. 


White. 


AteensUm 

Anamptlon 

Avoyelles 

Baton  Roage,  East.. 
Baton  Roage,  Weet. 

Bienville 

Bossier* 

Caddo 

Calcaslea 

Caldwell 

Cameron 

Carroll 

Catahoala 

Claiborne 

Conoordia 

De  Soto 

Feliciana,  Bant 

Felidaaa,  West 

Franklin 

Ckant 

Iberia 

Ibenrille 

Jaekion 

Jeffenon 

La  Fayette 

La  Foarche 

Livingston  t 

Madiiion 

Morehoose 

Natchitoches 

Orleans^ 

Onachita 

Plaqnemines 

Point  Coupee 

Rapides 

Red  River 

Richland 

Sabine 

Saint  Bernard 

Saint  Charles 

Saint  Helena  t 

Saint  James 

Saint  John  Baptlit. . 

Saint  Landry 

Saint  Martin 

Saint  Mary 

Saint  Tammany 

Tangipahoa 

Tensas 

Terre  Bonne  ^ 

Union 

Vermillion 

Vernon 

Washington 

Webster 

Winn 


Colored. 


1.148 
2,807 
2,139 
1,489 
397 
916 


3.296 
2.176 
2,188 
1.559 
859 
715 


Total. 


4,444 

4,383 
4,327 
3,048 
1,256 
1.631 


Total. 


1,549 

70S 

541 

263 

572 

1,065 

1,373 

307 

1,004 

1,100 

581 

582 

616 

1.140 

740 

1,101 

1.396 

1,115 

2,302 


3,134 

166 

586 

31 

2,073 

992 

1,293 

2.577 

1.403 

2.351 

2,064 

507 

733 

1,241 

3,296 

822 

2,866 

897 

2,407 


1.718 
694 

1.517 

35.782 

970 

673 

1.039 

1,719 
441 
599 
711 
500 
300 


2,907 

1.339 

1.833 

19,944 

2.311 

1.699 

2,807 

1.029 

966 

644 

151 

570 

1.850 


708 

817 

3,718 

1.035 

J,  117 

624 

917 

368 


2.120 

1.790 

3,641 

986 

1,941 

700 

613 

3,146 


1.788 
828 
717 
543 
854 
755 


872 
282 
79 
168 
862 
135 


86.672 


94,407 


4.683 


1,127 
294 
2,645 
2.057 
9.686 
2,384 
2,407 
3.451 
2.605 
1.0S9 
1.349 
2.361 
4.036 
1.923 
4.962 
2,012 
4.709 


2.735 
2.033 
3. 350 
55.086 
3.281 
2,372 
3.846 
3.348 
1,4C7 
1,943 


1.079 
2,150 


2.8S3 
9.537 
7. 359 
1,961 
3.058 
1.384 
1,530 
3,514 


2,680 

1.110 

796 

7U 

1,716 

890 


181,179 


*Boiwier  Parish,  population  by  census  of  1870,  white,  3,506:  colored,  9, 170.  Per  report  of  United  Statei 
superviitor  the  registered  vote  for  1872  was.  white,  587  ;  colored.  1,795. 

f  Vote  of  Saint  Helena  and  Livingston  Parishes  small. 

;  In  OrleauH  Parish  it  is  well  known  that  the  registration  of  white  votes  for  1872  was  excessive.  See 
Blanchard's  statement. 

§  Terre  Bonne  Parish,  by  census  of  1870,  white,  6,080 ;  colored.  6,172.  Report  of  United  States  nxpervtsor 
had  registered  voters,  colored,  1,606 ;  white,  1,201. 

State  of  Louisiana, 
Office  State  Registrar  of  Voters, 

New  Orleans,  September  8,  1873. 
I  hereby  certify  that  the  foregoing  statement  has  been  carefnlly  compiled  by  me  from  tbe 
final  reports  of  supervisors  of  registration  in  the  parishes  above  named,  as  made  to  B.  P. 
Blanchard,  SUte  registrar  of  voters,  in  the  year  1872,  at  which  time  I  was  chief  clerk  to  said 
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6.  P.  BlaDcbard,  and  that  tUe  original  reports  and  final  reports  are  now  on  file  in  the  office 
«f  State  registrar  of  voters. 

WALTER  S.  LONG. 
Clerk  State  Registrar  of  footers. 

State  of  Louisiana, 
Office  State  Registrar  op  Voters, 

New  Orlean$y  September  8,  1873. 

I  herebj  certify  that  Vit  ori^nal  final  reports  of  supervisors  of  registration,  from  which 
the  foregoing  has  been  compited,  are  on  file  in  this  office,  and  that  the  compilation  is  cor- 
netly  inade. 

THOMAS  LYNNE, 
State  Registrar  of  Voters. 


KoTE. — The  registration  of  1870  showed  over  23,000  excess  of  colored  voters  over  white. 
The  above  registration  was  taken  nnder  Democratic  auspices;  hence  the  great  reduction. 
Still,  it  will  be  seen  gfiving  in  1872  a  colored  restored  vote  over  the  white  of  7,735. 

The  Repabllcans  were  not  allowed  in  New  Orleans  a  single  commissioner  of  election  at 
uTpolL 

It  is  not  denied  that  nearly  every  colored  man  in  the  State  voted  the  Republican  ticket,  and 
tUt  at  least  eight  or  ten  thousand  whites  so  voted,  Grant  and  Kellogg  running,  as  shown, 
iTen  by  fusion  returns,  far  ahead  of  their  ticket. 

The  rapreme  court  of  the  State  has,  since  the  1st  of  January  last,  rendered  no  less  than 
fifteen  decisions,  fully  sustaining  the  legality  of  the  Kellogg  government. 


MINORITY  REPORT. 

Mr.  Lamar,  from  the  Committee  on  Elections,  sabmitted  the  followlDg  as 

the  views  of  the  miDority. 

The  undersigned,  unable  to  concur  in  the  conclusion  of  the  majority 
of  the  committee,  ask  leave  to  submit  the  following  views : 

Mr.  Pinchback,  in  support  of  his  claim  to  a  seat,  presents  a  certificate 
signed  by  himself  as  acting  governor  of  Louisiana,  and  dated  Decem- 
b^  15, 1872,  certifying  that  he,  Pinchback,  was  elected.  He  also  pre- 
sents a  supplemental  certificate  from  one  W.  P.  Kellogg,  who  certifies 
that  be  is  the  governor  of  the  State  of  Louisiana,  and  that  according  to 
the  returns  in  his  office  Pinchback  was  elected. 

On  the  other  hand  George  A.  Sheridan  presents  a  certificate  bearing 
date  December  4, 1872,  from  H.  G.  Warmoth,  who  was  the  undisputed 
governor  of  Louisiana,  declaring  Greorge  A.  Sheridan  duly  elected. 

Each  of  the  contestants,  therefore,  having  a  certificate  of  election,  pur- 
porting to  emanate  from  the  legal  authority  of  the  State,  the  committee, 
under  the  instructions  of  the  House,  have  examined  the  facts  of  the 
case  in  order  to  determine  which  of  the  two  claimants^  if  either,  is  enti- 
tled to  said  seat. 

In  the  examination  of  such  cases,  two  questions  usually  arise :  the 
first  relating  to  the  fact  of  the  election,  and  the  second  relating  to  the 
returns  which  are  the  legal  evidence  of  its  result. 

According  to  all  the  proofs,  there  was,  in  this  case,  an  election — or- 
derly, fair,  and  legal.  It  is  not  proven  that  voters  in  attendance  were 
prevented  from  exercising  the  elective  franchise  by  violence  or  intimi- 
dation, or  any  other  cause.  It  is  not  denied  that  the  forms  of  the  elec- 
tion, the  appointment  and  qualification  of  registers,  supervisors,  and 
other  officers,  the  establishment  of  election  precincts,  the  preparation  of 
poll-lists,  the  balloting,  the  making  up  and  transmission  of  returns, 
were  all  in  accordance  with  the  provisions  of  law. 

There  was,  therefore,  a  legal  election.    At  that  election  there  were 

15  E  c 
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bnt  two  candidates  for  Congn^ess  for  the  State  at  lar^e,  P.  B.  S.  Piucl 
back  and  George  A.  Sheridan.  As  there  is  no  pretense  that  these  tv 
candidates  received  the  same  namber  of  votes,  it  follows  that  one  < 
them  is  elected,  and  entitled  to  the-seat  on  this  tloor. 

The  committee  are  of  the  nnanimoas  opinion  that  npon  the  case  pr 
sented  to  them  Mr.  Pinchback  has  not  shown  himself  entitled  to  sai 
seat.  His  only  claim  rests  upon  a  statement  of  a  so  called  board  of  ca 
vassers,  known  hs  the  **  Lynch  board,"  declaring  him  to  have  receive 
a  majority  of  the  votes  cast.  Th«*y  nnanimously  agree  in  the  notorioi 
fact  that  the  men  known  as  the  Lynch  board  never  had  possessioD 
the  election  retarns,  and  therefore  never  canvassed  them. 

We  call  attention  here  to  the  sworn  testimony  of  John  Lynch,  tl 
chairman  of  the  board,  as  found  in  the  Senate  Keport  on  Privileges  an 
Elections,  Ko.  457. 

This  man,  speaking  of  the  action  of  that  so  called  board,  testifies  i 
follows  (page  165  of  volnme  before  all  ad ed  to) : 

Q.  Did  yon  have  any  official  reiuniB  before  you,  furai«hed  under  the  laws  of  Louisiaoa ! 
A.  Did  we  have  any  f 

Q.  Yes ;  did  you  have  any  ? — A.  Not  unless  those  I  have  stated, 

Q.  Did  you  have  any  at  ail  ? — A.  No,  sir;  I  do  not  think  we  had. 

Q.  You  liad  no  official  returns  furnished  in  pursuance  of  the  laws  of  Louisiana  befc 
you  ? — A.  No,  sir. 

Q.  You  made  your  canvass  without  those f — A.  Yes,  sir;  we  came  to  the  conclusion  tl 
there  was  no  official  returns  in  existence,  as  the  law  had  been  trampled  upon. 

Q.  Would  the  law  havinf^  been  trampled  upon  prevent  an  official  return  from  being 
official  return  as  wellf — A.  No, sir;  I  suppose  not. 

Q.  Then  there  were  official  returns  somewhere  f — A.  Yes,  sir. 

Q.  When,  as  you  stated  here,  you  gave  notice  to  Governor  Warmoth,  did  you  not  suppc 
he  had  official  returns  f— A.  Yes,  sir. 

Q.  Then  there  were  official  returns  ?— A.  Yes,  sir. 

Q.  1  hey  were  not  before  you  T— A.  No,  sir. 

Q.  Yuu  counted  votes  in  your  estimate  which  were  not  polled  at  all,  did  you  7 — A.  Y< 
sir. 

Q.  Well,  npon  what  ground  ?— A.  On  the  authority  of  the  United  States  law,  and  on  t 
ground  or  principle  of  justice. 

Again,  in  speaking  of  the  action  of  his  board,  he  said  : 

We  had  not  the  technical  evidence  before  us.  We  were  what  I  considered  in  the  midst  o 
revolution,  and  in  order  to  get  at  the  result  of  the  election  as  near  as  we  could,  as  an  offii 
acting,  I  availed  myself  of  every  kind  of  information  within  my  reach,  not  only  the  affi( 
vits,  but  my  former  knowledge  of  the  political  divisions  of  the  inhabitants  of  the  State, 
corroborative  vf  the  evidence  placed  before  us. 

And  OD  page  158  he  thus  testifies: 

By  Mr.  Carpenter  : 

Q.  Yon  estimated  it,  then,  upon  the  basis  of  what  you  thought  the  vote  ought  to  ha 
been  f— A.  Yt^s,  sir.  That  was  just  the  fact,  and  I  think  on  the  whole  we  were  pretty  o 
lect. 

We  also  call  attention  to  the  testimony  of  George  B.  Bovee,  a  mei 
ber  of  the  Lynch  board,  as  giren  on  page  435  of  the  same  docameat : 

Q.  I  ask  whether  that  board  had  any  of  the  returns  required  by  the  laws  of  the  State 
be  laid  before  the  governor  of  the  State,  and  by  the  governor  before  the  retnraing-board  f 
A.  We  received  uo  statements  of  votes  wbatever  froai  the  governor.  He  was  the  prop 
party  to  lay  thera  before  us. 

And  on  page  440  he  thus  testifies : 

Q.  I  will  ask  if  the  official  returns  of  the  election  have  been  deposited  in  ypar  office, 
any  offer  of  them  up  to  this  time,  by  GU)vernor  Warmoth  or  anybody  on  the  other  side  T 
A.  I  have  never  seen  a  paper  connected  with  their  count. 

General  James  Longstreet,  another  member  of  this  pretended  boar 
thas  testifies  (page  251,  Senate  report) : 

Q.  I  will  ask  you  whether,  as  a  member  of  that  board,  or  in  any  capacityi  yoo  made 
demand  upon  Governor  Warmoth  for  the  official  returns  of  the  election^at  the  time  or  abc 
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the  time  of  Judge  DarelVs  decision  ;  and,  if  so,  state  tbe  oircamstances. — A.  I  made  a  de^ 
Dihd  m  compatiy  with  ftfr.  Uovee ;  we  were  appointed  bj  tbe  board  a  committee  to  make  a 
<if>maDd  upou  Governor  Warmotb  on  tbe  da^,  I  think,  when  the  decision  was  rendered. 

Q.  Were  the  returns  famished  T — A.  They  were  not. 

Q.  None  of  them  7 — A.  None  of  them. 

AGOordine:  to  the  sworn  admiaaions  of  a  majority  of  the  men  composiDg 
thiit  pretended  board,  it  is  shown  that  it  was  nearer  in  possession  of  the 
lawfu)  returns  of  the  election. 

Mr.  Webster,  in  Lather  vs,  Borden  (7  How.  S.  C.  Rep.,  p.  30),  states 
briedy  the  principles  of  Americaxi  politics : 

Saffrag>e  is  a  delectation  of  political  power  to  some  individual.  Hence  the  right  must  be 
^rded  and  protected  against  force  and  fraud.  Another  principle  is  that  the  qualification 
vhich  entitles  a  man  to  vote  must  be  prescribed  by  previous  law  directing  how  it  is  lo  be 
rxercised;  and  also  that  the  results  must  be  certified  to  some  central  power,  so  that  the  vote 
may  tell.     We  know  of  no  other  principle. 

To  validate  an  election  there  must  be  votes  legally  deposited  by  legal 
voters^  and  legally  couute<l,  and  the  result  legally  declared. 

In  Lcfiiisiana  there  were  election  law8 — there  was  an  election  legally 
held.  Bat  in  the  certification  of  Mr.  Pincbback  there  was  no  coant  of 
votes  by  any  anthority  whatever.  The  legality  of  the  Lynch  board  is  a 
secondary  question,  so  long  as  the  fact  exists  that  they  were  entirely 
vitbont  returns.  A  court  legally  constituted  cannot  act  without  a  case, 
without  parties,  without  pleading,  without  exidence. 

Tbe  Lynch  board  have  simply  appointed  a  Congressman ;  not  deter- 
mined who  had  been  legally  chosen. 

Tbe  committee  having  unanimously  reached  the  conclusion  that  Mr. 
Pinchback  has  not  been  shown  to  be  elected,  the  question  arises,  was  his 
coQipetitor,  G.  A.  2Sheridan,  elected  t 

31r.  Sheridan  presents  a  certificate  of  his  election,  in  due  form,  signed 
by  Governor  Warmoth,  and  dated  December  4,  1872.  Though  Gov- 
ernor Warmotb  was  undoubtedly  governor  of  Louisiana  at  the  time, 
and  the  legal  custodian  of  the  returns,  it  was  admitted  in  the  argument 
before  the  committee  that  the  returns  had  not  been  counted.  This  makes 
it  Decessary  to  go  behind  the  certificate  of  the  governor  and  inquire  into 
tbe  merits  of  the  case  as  affected  by  the  law  and  the  facts. 

By  the  laws  of  Louisiana  in  force  at  the  time  of  this  election  it  was 
required  that — 

Sec.  53.  Be  it  further  enacted,  ^r.,  That,  immediately  upon  the  doge  of  the  polls  on  the 
(kv  of  election,  the  commisjtioners  of  election  at  each  poll  or  votings-place  shall  seal  the  bal- 
lot-hox  bj  pasting  slips  of  paper  over  the  key-hole  and  the  opening  in  the  top  thereof,  and 
fastening  tbe  same  with  sealing-wax,  on  which  they  shall  impress  a  seal,  and  they  shall 
write  the  names  of  the  commissioners  on  the  said  slips  of  paper  ;  they  shall  forthwith  con- 
Tey  the  ballot-box  so  sealed  to  the  office  of,  and  deliver  said  ballot-box  to,  the  supervisor  of 
registration  for  the  parish,  who  shall  keep  his  office  open  for  that  purpose  from  the  hour  of 
the  close  uf  the  election  until  all  the  votes  from  the  several  polls  or  voting-places  of  the  pre- 
cinct shall  have  been  received  and  counted.  The  supervisor  of  registration  snail  immediately, 
opon  the  receipt  of  said  ballot-box,  note  its  condition,  and  the  state  of  the  seals  and  fasten- 
ings thereof,  and  shall  then,  in  the  presence  of  tbe  commissioners  of  election  and  three  citi- 
sens,  freeholders  of  the  parish  for  such  poll  or  voting-place,  open  the  ballot-box  and  count 
tbe  ballots  therein,  and  make  a  list  of  all  the  names  of  the  persons  and  offices  vo:e  I  fur  the 
oamber  of  votes  for  each  person,  the  number  of  ballots  in  the  box.  and  tbe  number  of  ballots 
rtjeeted.  and  the  reason  therefor.  Said  statements  shall  be  made  in  triplicate,  and  each  copy 
thereof  shall  be  signed  and  sworn  tA>  by  the  commissioners  of  election  of  the  poll  and  by  the 
supervisor  of  registration.  As  soon  as  the  supervisor  of  registration  shall  have  made  the 
statement  above  provided  for  for  each  poH  in  his  precinct  or  parish,  and  it  shall  have  been 
sworn  to  and  subscribed  as  above  directed,  the  supervisor  of  registration  shall  inclose  in  an 
envelope  of  strong  paper  or  cloth,  securely  sealed,  one  copy  of  such  statement  from  each  poll 
and  one  copy  of  the  list  of  persons  voting  at  each  poll,  and  one  copy  of  an  v  statements  as  to 
TioleDee  or  dir«tnrbance,  bribery,  or  cormption,  or  other  offenses  specified  in  section  29  of 
this  act,  if  any  there  be,  together  with  all  memoranda  and  tally-lists  used  in  making  the 
cmnt  aLd  stitement  of  the  votes,  and  shall  send  such  package  by  mail,  properly  and  plainly 
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addressed,  to  the  governor  of  the  State.  The  supervisor  of  registration  shall  send  a  second 
copy  of  said  statement  to  the  governor  of  the  State  by  the  next  roost  safe  and  speedy  mode  of 
conveyance,  and  shall  retain  the  third  copy  in  his  own  possession. 

Sec.  54.  Be  it  further  enaaed,  cf'c,  That  the  governor,  the  lieutenant-governor,  the  secre- 
tary of  state,  and  John  Lynch,  and  T.  C.  Anderson,  or  a  roajority  of  them,  shall  be  the  re- 
turning officers  for  all  elections  in  the  State,  a  majonty  of  whom  shall  constitute  a  quorum, 
and  have  power  to  make  the  returns  of  all  elections.  In  case  of  any  vacancy  by  death,  res- 
ignation, or  otherwise,  by  either  of  the  board,  then  the  vacancy  shall  be  filled  by  the  residue 
of  the  board  of  returning  officers.  The  raturjing  officers  shall,  after  each  election,  before  en- 
tering upon  their  duties,  take  and  subscribe  to  the  following  oath  before  a  judge  of  the  su- 
preme or  any  district  court : 

**  I,  A.  B.,  do  solemnly  swear  (or  affirm)  that  I  will  faithfully  and  diligently  perform  the 
duties  of  a  returning  officer  as  proscribed  by  law  ;  that  I  will  carefully  and  honestly  canvass 
and  compile  the  statements  of  Uie  votes,  and  make  a  true  and  correct  return  of  the  election : 
So  help  me  God." 

Wituin  ten  days  after  the  dosing  of  the  election,  said  returning  officers  shall  meet  in 
New  Orleans  to  canvass  and  compile  the  statements  ot  votes  made  by  the  supervisors  of  reg- 
istration, and  make  returns  of  the  election  to  the  secretary  of  state.  They  snail  continue  in 
session  until  such  returns  have  been  completed.  The  governor  shall  at  such  meetings  open, 
in  the  presence  of  the  said  returning  officers,  the  statements  of  the  supervisors  of  registra- 
tion, and  the  said  returning  officers  shall  from  said  statements  canvass  and  compile  the  re- 
turns of  the  election  in  duplicate.  One  copy  of  such  returns  they  shall  file  in  the  office  of 
the  secretary  of  state,  and  of  one  copy  they  shall  make  public  proclamation  by  printing  in 
the  official  journal  and  such  other  newspapers  as  they  may  deem  proper,  declaring  the  names 
of  all  persons  and  officers  voted  for,  the  number  of  votes  for  each  person,  and  the  names  of 
the  persons  who  have  been  duly  and  lawfully  elected.  The  returns  of  the  election  thus 
made  and  promulgated  shall  he  prima-facie  evidence  in  all  courts  of  justice  and  before  all 
civil  officers,  until  set  aside  after  a  contest  according  to  law,  of  the  right  of  any  person  named 
therein  to  hold  and  exercise  the  office  to  which  he  shall  by  such  return  be  declared  elected. 

The  governor  shall  within  thirty  days  thereafter  issue  commissions  to  all  officers  thus  de- 
clared elected  who  are  required  by  law  to  be  commissioned.  ^ 

8ec.  55.  Be  itfuTthtr  enacted^  ^o..  That  in  such  canvass  and  compilation  the  returning 
officers  shall  observe  the  following  order:  They  shall  compile  first  the  statements  from  all 
polls  or  voting-places  at  which  there  shall  have  been  a  fair,  free,  and  peaceable  registration 
and  election.  Whenever  from  any  poll  or  voting-place  there  shall  be  received  the  state- 
ment of  any  supervisor  of  registration,  assistant  supervisor  of  registration,  or  commissioner 
of  election,  in  form  as  required  by  section  twenty-nine  of  this  act,  oa  affidavit  of  three  or 
more  citizens,  of  any  riot,  tumult,  acts  of  violence,  intimidation,  armed  disturbance,  brib- 
ery, or  corrupt  influences,  which  prevented  or  tended  to  prevent  a  fair,  free,  and  peaceable 
and  full  vote  of  all  qualified  electors  entitled  to  vote  at  such  poll  or  voting-place,  such  re- 
turning officers  shall  not  canvass,  count,  or  compile  the  statement  of  votes  n'om  such  poll  or 
voting-place  until  the  statements  from  all  other  polls  or  voting-places  shall  have  been  can 
vassed  and  compiled.  The  returning  officers  shall  then  proceed  to  investigate  the  state- 
ments of  riot,  tumult,  acts  of  violence,  intimidation,  armed  disturbance,  bribery,  or  corrupt 
influences  at  any  such  poll  or  voting-place;  and  if  from  the  evidence  of  such  statements  they 
shall  be  convinced  that  such  riot,  tumult,  acts  of  violence,  intimidation,  armed  disturbance, 
bribery,  or  corrupt  influences  did  not  materially  interfere  with  the  purity  and  freedom  of  the 
election  at  such  poll  or  voting-place,  or  did  not  prevent  a  sufficient  number  of  qualified 
voters  thereat  from  registering  or  voting  to  materially  change  the  result  of  the  eleciion,  then, 
and  not  otherwise,  said  returning  officers  shall  canvass  and  compile  the  vote  of  such  poll  or 
voting-place  with  those  previously  canvassed  and  compiled;  but  if  said  returning  officers 
shall  not  be  fully  satisfiea  thereof,  it  shall  be  their  duty  to  examine  further  testimony  in  re* 
ffard  thereto,  and  to  this  end  they  shall  have  power  to  send  for  persons  and  papers.  If, 
after  fuch  examination,  the  said  returning  officers  shall  be  convinced  that  said  riot,  tumult, 
acts  of  violence,  intimidation,  armed  disturbance,  bribery,  or  corrupt  influences  did  mate- 
rially interfere  with  the  purity  and  freedom  of  the  election  at  such  poll  or  voting-place,  or 
did  prevent  a  sufficient  number  of  the  qualified  electors  thereat  from  registering  and  voting 
to  materially  change  the  result  of  the  election,  then  the  said  returning  officers  shall  not  can- 
vass or  compile  the  statement  of  the  votes  of  such  poll  or  voting-place,  but  shall  exclude  it 
from  their  returns.  The  returning  officers  may  appoint  such  clerks  as  may  be  necessary, 
for  a  length  of  time  not  to  exeeea  thirty  days,  who  shall  be  paid  $5  per  day  each  for  the 
time  actually  served,  which  time  shall  be  specified  in  a  written  account,  subscribed  and 
sworn  to  by  such  clerk,  and  approved  by  the  returning  officers.  The  auditor  of  public  ac« 
counts  shall  issue  his  warrant  upon  the  treasury  for  the  amount  of  such  account  so  sub- 
scribed and  sworn  to  and  approved. 

We  repeat  tbat  it  is  proven  that  tlie  election  was  held  in  strict  con- 
formity with  these  provisions,  and  tbat  the  governor  came  into  the  law- 
ful possession  of  all  the  official  returns  of  that  election.    At  this  i)oint 
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the  coDtest  arose  over  the  qnestion  as  to  who  constituted  the  legal  re- 
tnmingboard  of  the  State— the  one  called  the  Lynch  board,  or  the  other, 
the  Warmoth  board.  Pending  that  contest,  the  governor,  on  the  20th 
November,  1872,  approved  an  act  passed  at  the  preceding  session  of  the 
legislatnre  of  the  State,  repealing  the  act  under  which  the  two  rival 
boards  were  contesting  for  the  returns,  and  providing  *<  that  five  per- 
80DJ9,  to  be  elected  by  the  senate  from  all  political  parties,  shall  be  the 
retarning-officers,"  &c.  On  the  same  day  he  issued  a  proclamation  call- 
ing a  session  of  the  legislature. 

This  las^named  statute  abolished  the  existing  board,  and  therefore^ 
makes  it  unnecessary  here  to  discuss  which  of  the  two  was  the  legal 
one. 

Under  the  authority  vested  in  him  by  the  constitution  of  Louisiana  to 
fill  vacancies  during  the  vacation  of  the  legislature,  the  governor  pro- 
ceeded to  fill  the  board  provided  for  by  the  act  approved  November  20, 
1872,  appointing  De  Feriet  and  others,  known  as  the  De  Feriet  board. 
Od  the  4th  of  December  the  governor  submitted  the  official  returns,  (of 
which  he  had  retained  the  custody.)  That  board,  on  the  4th  of  Decem- 
ber, made  the  compilation  and  canvass,  declaring  McEnery  and  the 
candidates  on  the  same  ticket  elected  by  9,000  majority,  and  declaring, 
also,  who  had  been  elected  members  of  the  legislature;  which  result 
was  proclaimed  by  the  governor  and  certified  to  by  the  secretary  of 
state,  in  pursuance  of  the  election  law  of  Louisiana. 

Ill  consequence  of  the  seizure  of  the  State  capitol  of  Louisiana  by  a 
Federal  marshal  and  United  States  soldiers,  in  obedience  to  an  order  of 
a  Federal  district  judge,  the  members  and  senators  returned  by  the  De 
Feriet  board  met  at  the  city  hall,  in  New  Orleans,  and  on  the  9th  day 
of  December  organized  as  a  legislature,  and  was  so  recognized  by  the 
governor.  On  the  llth  of  December  the  senate  elected  a  board  of  re- 
turn in  g  officers,  known  as  the  Foreman  board.  To  this  board  the  offi- 
cial returns  were  delivered  by  the  secretary  of  the  De  Feriet  board.* 
This  boanl  immediately  proceeded  to  the  canvass  and  compilation  of 
theae  official  returns,  and  made  an  official  report  of  the  result  in  due 
form,  as  required  by  law.f  These  compiled  returns  were  submitted  to 
the  Senate  Committee  on  Privileges  and  Flections  during  their  investi- 
gation into  the  facts  of  the  election  now  under  consideration.  The 
original  returns  were  also  before  that  committee,  and  unimpeached  by 
the  parties  contesting  the  result,  except  a  statement  by  John  Ray,  that 
in  foar  parishes  the  names  of  the  commissioners  were  forged,  which 
fact,  if  it  be  a  fact,  was  admitted  not  to  have  changed  the  result. 

The  official  report  leferred  to  may  be  found  on  page  82  of  Senate  doc- 
muent  No.  476. 

We  append  the  following  copy  of  so  much  as  gives  the  returns  of  the 
election  of  Congressman  for  the  State  at  large : 

•  See  Senate  Report,  No.  467,  p.  76.  t  Ibid,,  pp.  76,  77. 
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Compiled  reiums  of  an  decOon  luld  in  the  State  of  Louinana  on  the  ith  day  of  ybrembery 
J.  D.  1872,  pursuant  to  **An  act  to  regulate  the  conduct  and  to  maintain  the  freedom  and 
purity  of  electione"  ^c,  approved  March  16, 1870. 


Fariahei. 


Aroen^n 

A«iamptloa 

Avoyeileii 

Ka»t  Baton  Ronge., 
West  Baton  Rouge. 

Bienvine 

BoMJer 

Caddo 

Caloailen 

Caldwell 

Cameron , 

Carrnil 

Catahonla . 

Claiborne 

Concordia 

I>e8oto 

East  Feliciana 

Weit  Feliciana 

I'ranklin 

Grant 


Iberia 

Iberville 

Jackaon... 

Jfff«*reon 

LaFafette 

La  Fourobe 

LivlnRston 

MadiMon 

>lon'hon«e   

Natcfaltocbev 

Ouachita.. 

Plaqaemineg 

Point  Coupee 

Rapidet 

Red  River 

Richland 

8abine 

^aint  Bernard 

Saint  Charie« 

8aint  Helena 

Saint  JameM 

Saint  John  Baptist. 

Saint  Landrj.. 

Saint  Martin 

Saint  Mvry 

Saint  Tammany.... 

Tangipahoa 

Tensas 

Terre  Bonne 

Union 

Vernon    

Vermillion 

Washington 

Wfbster 

Winn 


Orleans — 

First  ward 

'  Second  ward 

Third  ward 

Fourth  ward 

Fifth  ward 

Sixth  ward 

Seventh  ward.... 

Eighth  ward 

Ninth  ward 

Tenth  ward 

Eleventh  wiird... 
Twelfth  ward  .... 
Thirteenth  ward  . 
Fourteenth  ward. 
Fifteenth  ward... 


Total. 


B 

*• 

00 

6 


693 

1,815 

1,795 

1,339 

386 

045 

952 

1,802 

584 

449 

nn 

833 

],3lS 

HM 

1,441 

073 

250 

539 

513 

(*) 


JB 
00  ■ 

m 

0U 


745 
979 
884 

1,783 
543 
740 
682 

1.245 
750 
464 

1,005 

1.960 
362 
706 
Ti5 
419 
110 
702 


5S0 
2.808 

(*) 
1,073 


779 
166 


1.365 
704 
676 
447 
974 
511 

1.764 

3,136 

3,031 

1.365 

1.981 

1,444 

l,57J 

1.543 

3.038 

3,065 

1,876 

793 

921 

303 

791 


1,814 

1,377 

1.370 

848 

828 

433 

554 

1.509 

5:< 

377 

33 

1,4T3 

710 

919 

1,625 

44S 

1,661 

1.454 

353 

401 

(*) 


550 
1.708 

476 
1,705 

149 
1,315 

646 

547 
1.547 

i.ocn 

1.569 
1,163 
311 
882 
60 
349 
382 
376 


1.165 
1,365 

(*) 
1,491 


65,016 


996 
2,296 

470 
21 
325 
176 
620 
103 

638 
819 

1.583 
814 

1,JI8 
816 

],59<i 
498 
539 
751 
828 
438 
438 
253 
952 


54,402 


a 
X 

e 

I 
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12 

'i 

*i 

i 


1 

35 


1 

43 


Majority  for  Sheridan.  10.614. 


*  Polli  exdaded. 
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RBTURSS  OF  FORMAN  BOARD. 

We  the  undersigned  returning  officers,  pursuant  to  authority  vested  in  us  by  act  No.  98, 
of  1872,  approved  November  99,  L872,do  hereby  certify  that  the  foregoing  is  a  true  and  cor- 
rect compilation  of  the  atateneats  of  votes  c^t  at  an  election  for  State  officers  and  Repre* 
•eutativee  to  Congress  held  in  the  several  parishes  of  the  State  of  Louisiaua,  on  the  1th 
day  of  November,  1872,  as  made  by  the  supervisors  of  registration  of  said  parishes ;  and 
we  hereby  declare  that  the  followiog-uamed  persons  vrere  duly  and  lawfully  elected  to  tbe 
offices  set  afnunst  their  names,  respectively,  to  wit : 

John  Mcunery,  ffovenior ;  D.  B.  Penn.  lieutenant-governor ;  Samuel  Annstead,  secretary 
of  state ;  £[.  N.  Pgden,  attorney-general ;  James  Qraham,  auditor ;  K.  M.  Lusher,  superin- 
tendent of  public  educat  on;  ana  George  A.  S|ieridan,  Congressman  at  larjire. 

There  being  no  returns  from  the  parishes  ot  Saint  Tammany  and  I'larre  Bonne,  and  only 
meager  and  iofomal  returns  from  the  parishes  of  Iberville  and  Saint  James,  we  do  not  take 
Che  refpooflibilUy  to  declare  the  resnlt  of  the  election  in  the  same,  hut  postpone  action,  to 
await  the  determination  of  the  general  assembly. 
December  II,  A.  D.  1872. 

ARCHmALD  MITCHELL. 
B.  R.  FORMAN. 
».  M.  THOMAS. 
O.  F.  HUN8AKER. 
8.  M.  TODD. 

We  see  no  sufficieut  grouud  for  rejeotin);  this  coi^clusioo.  Tbe  origi- 
nal retarns  fire  proved  to  have  been  received  by  the  goveruor,  proved  to 
baye  been  turned  over,  partially  cauvaased  and  compiled,  by  the  DeFeriet 
board,  and  proved  to  have  been  turned  over  from  them,  unaltered,  to  the 
Forman  board,  which  completed  the  canvass  and  compilation,  and 
proved  and  admitted  to  have  been  placed  in  the  possession  of  the  com- 
mittee, and  no  intimation  has  ever  been  hazarded  that  the  official  state- 
ment, of  which  the  above  is  a  copy,  is  not  correct. 

The  fact  that  in  many  of  the  parishes  there  was  a  larger  vote  for 
the  fusion  ticket  than  the  number  of  white  men  registered,  and  a  smaller 
vote  for  Pinchback  than  the  number  of  black  men  registered,  is  cited 
as  evidence  of  fraud  in  the  election.  Such  an  argument  needs  no  serious 
refutation.  It  only  shows  what  the  evidence  already  discloses — that 
the  bhvck  men  were  divided  in  this  contest,  many  of  them  refusing  to 
CO  operate  with  the  Kellogg  party  and  voting  for  the  Fusion  ticket.  It 
simply  shows  a  change  in  tbe  strength  of  parties.  If  evidence  of  fraud, 
then  the  recent  (^lections  in  Connecticut,  New  Hampshire,  and  Ohio 
should  be  set  aside  on  the  same  ground. 

It  has  been  urged  that  these  returns  leave  out  the  vote  of  six  par- 
ishes, to  wit:  Iberia,  Iberville,  Saint  James,  Saint  Martin,  Saint  Tam- 
many, Terre  Bonne.  There  is  no  evidence  whatever  to  impeach  the  cor- 
rectneas  of  this  action  of  the  board.  On  the  contrary,  the  evidence  ad- 
duced is  of  the  most  conclusive  character  that  these  votes  were  properly 
rejected.  Stokes,  tbe  supervisor  at  Terre  Bonne,  testides  that,  imme- 
diately upon  entering  upon  the  discharge  of  his  duties,  his  office  at  the 
various  places  of  registration  was  filled  with  crowds  of  drunken  ne- 
groes ;  that  he  was  subje<;ted  to  insults  and  threats  of  personal  vio- 
lence, and  bis  life  in  one  case  threatened,  in  order  to  force  him  to 
close  bis  office.  At  another  time  his  office  was  taken  |)OSsession  of  by 
drunken  negroes,  incited  by  white  men,  and  he  compelled  to  suspend 
registration.  On  the  day  of  tbe  election  the  district  attorney,  in  a  state 
of  intoxication,  claiming  to  act  as  United  States  commissioner,  arbi- 
trarily closed  the  polls  at  one  of  the  precincts.  At  12  p.  m.,  when  the 
coant  showed,  as  far  as  it  bad  proceeded,  a  majority  for  Fusion  ticket,  a 
crowd  of  five  hundred  negroes,  provided  with  cans  of  coaloil  and 
bundles  of  bay,  marched  around  the  town,  avowing  the  purpose  to  burn 
the  town.  His  office  was  broken  into  and  filled  with  these  people,  and 
he  driven  out  of  the  parish,  leaving  seven  boxes  unopened.    In  the 
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parish  of  Iberville,  a  band  of  armed  ne^oes  held  the  town  of  Plaque- 
mine  for  three  days  and  nights ;  took  the  ballot-boxes  by  force  from 
the  commissioners ;  and  amid  scenes  of  disorder  and  threats  of  violence^ 
the  supervisor  of  registration,  Thorpe,  was  made  to  perform  the  work 
of  counting  the  votes  alone,  the  crowd  declaring  that  he  must  count  or 
die ;  and  if  the  result  should  vary  from  what  they  thought  it  ought  to 
be,  tliey  would  kill  him.  But  even  if  the  vote  of  these  parishes  as  given 
by  the  Lynch  board  (whose  count,  in  tbe  unanimous  opinion  of  the  com- 
mittee is  worthless)  be  deducted  from  Sheridan's  majority  of  10,614,  it 
still  leaves  him  a  majority  of  7,451.  The  returns  alleged  to  be  forged 
by  the  other  side,  to  which  reference  has  been  made,  relate  only  to  four 
parishes.  If  it  is  true  that  the  returns  referred  to  were  forged,  then, 
under  the  laws  of  Louisiana  and  in  accordance  with  innumerable  prece- 
dents of  this  House,  they  should  be  rejected,  which  would  largely  in- 
crease Sheridan's  majority. 

Even  conceding  that  these  returns  should  not  be  rejected,  and  accept- 
ing the  canvass  of  the  Lynch  board  (worthless  as  it  is  for  all  purposes 
of  evidence),  it  still  leaves  Sheridan  a  majority  3,936  votes.  It  appears 
that  a  large  number  of  affidavits,  purporting  to  be  sworn  to  by  voters 
wrongfully  denied  registration  or  the  right  to  vote,  were  counted  by  the 
Lynch  board  as  votes  for  Pinchback.  Many  of  these  affidavits  were 
known  by  the  pretended  board  to  be  forgeries.  A  single  witness,  one 
Jacques,  testified  that  he  forged  and  delivered  to  this  board  while  in 
session,  1,314  affidavits.  To  consider  the  question  as  to  whether  these 
affidavits  should  be  counted  either  for  or  against  a  member  of  Congress, 
would  be  a  needless  waste  of  the  time  of  this  body ;  but  even  these  affi- 
davits deducted  from  Sheridan's  vote  still  leave  him  elected  by  a  large 
majority. 

Summary, 

DeductiDfr  the  majorities  claimed  by  tbe  Lynch  board  in  the  six  rejected 

parishes 3,  IGS 

And  in  the  four  parishes  where  the  returns  are  alleged  to  be  forged 3, 515 

Sheridan^s  majority  is 3, 936 

Deducting  the  majorities  claimed  by  tbe  Lynch  board  in  the  six  rejected 

parishes 3, 163 

And  omitting  those  claimed  to  be  forged,  Sheridan^s  majority  is 7, 451 

Deducting  the  majorities  claimed  in  the  parishes  where  frauds  were  al- 
leged        3,515 

Sheridan's  majority  is 7,099 

By  tbe  return  of  the  Foreman  board,  Sheridan's  majority  is 10, 614 

The  volume  from  which  we  have  quoted  was  admitted  and  considered 
by  the  committee  as  evidence  relating  to  the  rights  of  tbe  parties  in  tbis 
contest.  It  is  a  public  document,  containing  a  record  of  facts  and  testi* 
mony  obtained  in  a  proceeding  ordered  by  the  Senate,  in  which  Mr. 
Pinchback  was  in  effect  a  party,  as  his  seat  in  the  Senate  depended 
upon  the  result.  We  consider  it  not  only  as  admissible  evidence,  but 
abundantly  sufficient  to  determine  the  rights  of  the  parties  to  this  con- 
test. 

As  applicable  to  this  question,  we  cite  the  following  authorities: 
Mr.  Greenleaf,  in  bis  work  on  Evidence,  vol.  1,  sec.  491,  speaking  of 
the  admissibility  and  effect  of  public  documents  as  instruments  of  evidence^ 
says: 

To  render  such  documents,  when  properly  authenticated,  admissible  as  evidence,  their 
contents  must  be  pertinent  to  the  issue ;  it  is  also  necessary  that  the  document  be  made  by 
the  person  whose  duty  it  was  to  make  it,  and  that  the  matter  it  contains  be  such  as  belonged 
to  bis  province,  or  oases  within  his  cognizance  and  observation.  Documents  having  these 
requisites  are  in  general  admissible  to  prove,  either  prima  facie  or  conclusively,  the  facts 
they  recite. 
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"Public  Statutes,"  "Public  Proclamations,"  "Legislative  Resolu- 
tions," "Journals  of  either  House,"  "  Diplomatic  Correspondence,"  "Offi- 
cial Oazette,"  are  mentioned  by  this  author  as  documents  admissible  at^ 
evidence  of  the  facts  which  they  recite,  even  in  courts  of  justice;  but  a 
broad  distinction  exists,  as  is  well  recognized  by  the  writers  upon  public 
law,  between  the  evidence  admissible  before  judicial  tribunals  and  that 
on  which  legislative  bodies  act. 

The  subiect  of  judicial  evidence  has  been  treated  by  jurists  with  more  or  less  fullness 
since  jurisprudence  became  a  science ;  but  it  has,  perhaps,  been  elaborated  in  more  detail, 
and  has  received  a  more  systematic  form  in  England  than  in  any  other  country.  This  has 
been  owing  to  peculiarities  in  the  procedure  of  our  courts  of  common  law,  which  need  not 
be  here  noticed.  With  respect  to  our  present  subject,  the  most  important  rule  of  evidence 
in  the  law  of  England  is  that  which  prescribes  the  exclusion  of  hearsay  evidence ;  that  is  to 
say,  of  statements  of  fact  made  by  the  witness,  not  from  his  own  observation,  but  from  th& 

observation  of  others. 

•  •  •  •  •  •  # 

In  judicial  proceedings,  therefore,  where  the  facts  are  determined,  not  by  official  agents 
of  the  government,  but  by  the  testimony  of  witnesses  taken  casually  from  the  midst  of  thfr 
community,  the  general  principle  is  recognized  by  our  law  that  the  witness  must  speak  lo- 
an event  which  occurred  under  his  notice,  and  within  the  reach  of  his  senses. 

•  •  •  •  •  •  # 

The  process  of  ascertaining  facts  for  legislative  purposes  is  not,  in  general,  so  formal,  or 
subject  to  such  strict  rules  of  evidence  as  the  procedure  of  executive  departments,  whether 
administrative  or  judicial.  Petitions,  complaints,  remonstrances,  statements  of  grievances, 
are  presented  to  a  legislature,  or,  if  it  consists  of  a  deliberative  body,  individual  members 
uf  that  body  may  represent  facts  upon  their  own  authority.  It  may  then  either  proceed  at 
once  to  legislate  upon  the  faith  of  such  suggestions,  or  it  may  take  them  as  raising  merely 
a  presumption,  and  may  institute  an  inquiry  of  its  own.  It  may  call  for  papers,  accounts, 
correspondence,  and  other  documents.  It  may  likewise,  by  proper  means,  examine  wit- 
nesses, and  thus  ascertain,  by  original  testimony,  the  facta  bearing  upon  the  subject  under 
consideration. — Lewises  Methods  and  Reasonings  in  Politics, 

In  view  of  the  above  considerations^  we  recommend  the  adoption  of 
the  following  renolutious : 

Resolved^  That  P.  B.  S.  Pinch  back  was  not  elected  as  a  member  of  the 
Forty- third  Congress  from  the  State  of  Louisiana  at  large. 

Resolved^  That  George  A.  Sheridan  was  duly  elected  as  a  member  of 
the  Forty-third  Congress  from  the  State  of  Louisiana  at  large,  and  is> 
entitled  to  a  seat  in  this  House  as  such  member. 

L.  Q.  C.  LAMAR. 
EDWARD  CROSSLAND. 
J.  MILTON  SPEER. 


GUNTER  VS.  WILSHIRE.— THIRD  CONGRESSIONAL  DISTRICT 

OF  ARKANSAS. 

Omissions,  irregularities,  and  informalities  in  counting  the  vote. 

Returns  canvassed  by  the  secretary  of  state  in  the  presence  of  governor,  but  no  proclama* 
tion  of  the  result  made,  nor  any  certificate  of  election  issued  to  either  person  as  required  by 
the  statutes  of  the  State. 

Ballots  cast  for  either  candidate  upon  which  the  names  were  misspelled  were  counted  io 
correcting  the  canvass. 

Committee  reported  in  favor  of  the  contestant  and  the  House  adopted  the  report,  June  16- 
1874. 

T.  M.  Gnnter  sworn  in  June  16,  1674. 

Authorities  referred  to:  Statutes  of  Arkansas,  pages  31H,  317,  318,  319,  321,  323-322. 
State  Constitution,  art.  8,  sec.  5 ;  Enforcement  Law  of  Congress,  May  31,  1870. 
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-Jane  3, 1874 — Mr.  J.  W.  Bobi^soo,  from  the  Committee  on  Election?, 

submitted  tbe  following  rc^rt : 

The  Committee  an  Elections^  to  whom  was  referred  the  contG^ied-election 
cQse  of  Thomas  M.  Ountfir  against  W.  W.  Wilshire^from  the  third  Con- 
gressional district  of  Arkansas,  submitted  the  foll4ncing  report: 

Tbe  case  was  submitted  on  the  merits,  and  required  tbe  examination 
of  a  large  volume  of  evidence,  and  the  d^ision  of  in^ny  que9tioa«  of  law 
4ind  fact. 

The  contestee  claims  that  the  contest  shonld  be  dismissed  because 
the  notice  of  contest  was  not  served  on  him  within  thirty  days  from  the 
day  fixed  by  l$bw  for  cc^nvassing  the  returns  and  deteruiluing  the  result 
of  the  election. 

The  returns  were  first  canvassed  by  the  secretary  of  state,  in  the 
presence  of  Governor  fiadley,  on  the  14th  of  December,  1872,  but  no 
proclamation  of  the  i:esult  was  made,  nor  any  certificate  of  election 
issued  to  any  one,  both  of  which  the  statute  of  the  State  required  the 
governor  to  do  immediately.  (See  sec.  60.)  Afterward  El isha  Baxter, 
being  inaugurated  governor,  having,  on  the  18th  day  of  j^ebruary,  1873, 
•caused  the  votes  to  be  again  canvassed  by  the  secretary  of  stnte  in  his 
presence,  made  proclamation  of  the  result,  and  issued  his  cei-tificate  as 
follows,  viz: 

Abstract  of  the  returnf  of  the  eUetion  held  in  the  third  Conf^reswionnl  district  of  the  State  qf 
Arkansas^  on  the  5fA  day  of  November^  A,  V*  1872,  for  Representative  in  Congress. 


CoantiM  composing  the  third  Congrenionfll  district. 


Benton 

Booue* 

CnrroU 

Crawford.... 

Clark 

Franklin 

Johnson 

Jjittle  River . 

Madison 

Marion 

Montgomery  t 
Newtont .... 

PoUskit 

Perry 

Pope 

Pike 

Polk   

Sebastian  ... 

Sevier 

Washington^ 

Yell 

Sarberll 

Total. 


*  Boone  County  has  not  been  made  a  part  of  the  third  Congressional  district  by  any  act  of  the  legislature. 

t  The  votes  given  to  "  Gunther  "  from  Montgomery  and  Newton  Counties  were  probably  inttsmded  for 
Thomas  M.  Qunter. 

tThe  scattering  vote  in  Pulaski  County  given  to  "Wilshlre."  "Quntee,"  "S.  M.  Gnnter/'  "T.  M. 
Guntee,"  "Thos.  M.  Gnntee,"  "  T.  Ros  Gunter."  and  "  Thos.  M.  Crenter/'  U  a  literal  copy  of  the  clerk's 
return. 

§  A  certificate  of  the  clerk  is  appended  to  the  returns  from  Washington  County  quef  tloning  the  validity  of 
the  election  in  Richland  Township.  If  this  objection  is  allowed  the  vote  will  stand  :  For  Wilshlre,  666,  and 
Gunter.  1.135. 

II  Sarber  County  haa  not  btosn  made  a  part  of  the  third  Congressional  district  by  any  act  of  the  leg- 
islature. 

Scattering  votes  polled  for  Guntee,  S.  M.  Gunter,  T.  M.  Guntee.  Thos.  M.  Guntee,  T.  Ros  Gunter,  and 
Thos.  M.  Crenter  In  Pulaski  County,  1,456.    There  are  no  returns  from  the  clerk  of  Scott  County. 


1^ 

IS 

OA 

1 

> 

Votes  polled  for 
Gui.ther. 

955 

1,189 
746 
330 
S90 
e06 
259 
75 
276 
557 
684 

188 

272 
932 

•-• 

1,317 
529 

. 

119 

505 

434 

140 

.....a.. 

177 

407 

278 

3,160 

168 

"i*Si 

81 
310 
125 
342 
578 
425 
1,218 
1,011 
276 

a 

184 

521 

S86 
102 

1,017 
364 

702 

536 

784 

12,644 

11.499 

12 
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State  op  Arkansas,  Executive  Office  : 

Whereas  the  acting  governor  failed  to  iflsae  a  certificate  of  election  to  the  ppr8on  who 
received  the  highest  number  of  votes  for  Representative  in  Congress  from  the  third  Cou- 
gressioDal  district  of  Arkansas,  at  the  election  held  in  said  district  on  the  5th  day  of  Novera- 
ber,  A.  D.  1872;  and  whereas  on  the  )4th  day  of  Februarv.  A.  D.  ]673,  the  secretary  of 
«tate,  in  my  presence,  did  cast  up  the  votes  polled  for  said  Kepresentative  at  said  election 
from  the  retams  on  file  in  tis  office:  Now,  therefore,  I,  Elisha  Baxter,  governor  of  the 
State  of  Arkansas,  do  certify  that  the  foregoing  statement,  with  the  explanatory  notes,  is 
a  full,  true,  and  correct  exhibit  of  the  votes  polled  for  Hepresentative  from  the  third  Con* 
icreseional  district  of  Arkansas  at  the  electix>n  held  in  said  district  on  the  5th  day  of  Novem* 
ber,  A.  D  187*2,  as  appears  from  the  returns  of  said  election  on  file  and  certificate  of  clerks 
deposited  in  the  office  of  secretary  of  state. 

In  testimony  whereof  I  have  hereunto  set  my  hand  and  citused  the  seal  of  the  State  to  be 
affixed,  at  Little  Rock,  on  this  li3th  day  of  February,  A.  D.  1873. 

[SEAL.  J  ELISHA  ?AXTER, 

Gacernor, 

By  the  governor : 

J.  M.  JOHNSON, 

$tCTetary  of  State, 

This  proclamation  and  certificate  constitate  tbe  ouly  aDnoanoement 
of  the  determitiatioii  of  the  result  of  the  election  io  that  district,  and 
the  committee  are  of  the  opiuiou  that,  in  view  of  all  the  ci  ream  stances, 
the  service  of  notice  of  contest  on  tbe  13th  of  March  is  suSicieut,  and 
overruled  tbe  motion  to  dismiss  the  contest. 

STATUTES  APFEOTINO  THE  CONTEST. 

Tbe  following  are  the  leading  features  of  tbe  statutes  of  Arkansas 
affecting  this  case : 

Tbe  election  precincts  are  formed  bj  tbe  county  courts,  and  tbe  places 
of  voting  are  fixed  by  the  court. 

Tbe  judges  of  election,  three  in  number,  to  be  electors,  are  appointed 
by  tbe  county  board  of  registrars,  and  they  to  appoint  two  clerks  of  like 
qualifications.    (3d  section  election  law,  p.  316.)  . 

Voters  assembled  appointed  judges  of  election  when  none  appointed 
or  those  appointed  fail  to  act.    (Sec.  7,  p.  316.) 

Tbe  following  are  tbe  leading  features  of  the  statutes  of  Arkansas,  so 
far  as  tbey  affect  the  contest. 

The  election  precincts  are  formed  by  county  courts,  and  also  the  places 
of  voting  fixed  by  tbe  court.    (3d  section  election  law,  p.  3L6.) 

Judges  and  clerks,  before  acting,  must,  before  a  person  authorized  to 
administer  oaths,  take  a  prescribed  oath  that  tbey  are  not  dutfranclmed^ 
&c.  (ifr.,  sections  10,  11,  p.  317.)  And  if  no  one  present  authorized  to 
administer  oaths,  judges  may  to  each  other  and  the  clerks,  (i^.,  section 
12.) 

Coanty  olerk  twenty-five  days  before  general  election  to  deliver  blank 
poll-books  and  registration-books  to  sherifl',  and  sheriff  forthwith  to  de- 
liver these  to  judges  of  respective  precincts,    (i^.,  p.  318,  section  16.) 

Judges  to  open  polls  at  8  a.  i)i.,  and  close  at  sunset.  (i6.,  p.  318,  319, 
section  17.) 

Clerks  to  register  names  of  voters  in  tbe  order  of  their  voting.  (26., 
321,  section  29.) 

All  who  present  certificates  of  registration,  and  whose  names  are  on 
registration -books,  entitled  to  vote,  and  not  debarred  by  any  challenge 
when  so  appearing  registered  (J6.,  321,  section  30),  and  registration- 
certificate  canceled  upon  voting.    (J6.,  321,  section  31.) 

Clerks  to  enter  on  poll-book,  under  the  names  of  persons  voted  for,  the 
number  of  votes  given  for  each,  and  also  the  number  of  votes  given  for 
each  person  and  the  office  for  which  the  votes  were  given  ;  which  the 
clerks  shall  attest.    {Ib.<f  p.  321,  section  32.) 
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The  judges  shall  certify j  under  their  hands,  the  number  of  votes  given  to 
each  person^  and  the  offices  for  which  such  votes  were  ffiven^  tchich  shall  be 
attested  by  the  clerks.    {Ib.j  p.  221,  section  33.) 

Sec.  34.  After  caDvassing  the  votes  as  aforesaid,  the  jad^res,  before  thej  shall  disperse, 
shall  put  under  cover  one  of  the  poll- books,  seal  the  same,  and  direct  it  to  the  clerk  of  the 
county  of  their  respective  counties. 

Sec.  35.  And  the  poll-books  thus  sealed  and  directed  shall  be  conveyed  by  one  of  the 
judges,  to  be  determined  by  lot,  if  they  cannot  othenfv-ise  agree,  to  the  clerk  of  the  county 
court  within  three  days  af^er  the  closing  of  the  polls. 

Sec.  37.  If  any  judge  of  election  in  any  election  district,  whose  dutv  it  may  be,  shall  fail 
to  deliver  to  the  clerk  of  the  county  court  the  return  poll-books  of  said  election  within  three 
days,  as  provided  by  law,  on  the  fourth  day  the  clerk  of  said  court  shall  dispatch  a  messen- 
ger to  bring  up  the  same,  in  which  case  the  poll- books  shall  not  be  compared  until  the 
seventh  day  ;  and  all  expense  incurred  by  sending  the  messenger  shall  be  paid  by  the  de- 
faulting judge  of  election. 

Judges  after  close  of  election  to  securely  envelop  all  ballots  received, 
under  seal,  and  to  return  them  to  county  court  clerk,  which  shall  in  no 
event  be  opened,  except  in  case  of  contested  election.  (Z6.,  p.  322,  sec- 
tion 39.) 

Sec.  39.  On  the  fifth  day  after  the  election  (except  in  cases  provided  for  in  section  thirty- 
seven),  or  sooner  if  all  the  returns  have  been  received,  the  clerk  of  the  county  court  shall 
proceed  to  open  and  compare  all  the  several  election  returns  which  have  bien  made  to  his  ofice, 
and  make  abstract  of  the  votes  given  for  the  several  candidates  for  such  office  on  separate 
sheets  of  paper.  Such  abstracts,  being  signed  by  the  clerk,  shall  be  deposited  in  the  office 
of  the  clei  k  of  the  county  court,  there  to  remain. 

Informalities  in  certificates  of  judges  and  clerks  not  cause  for  rejec- 
tion of  returns.    (76.,  p.  322,  section  40.) 

County  clerk,  within  two  days  from  the  comparison  of  retnrns,  to  de- 
posit, in  nearest  post-office,  certified  copies  of  the  abstract  named  in 
section  39,  for  "legislative  officers,''  &c.,  directed  to  the  secretary  of 
state,    (/ft.,  323,  section  42.) 

Sec.  50.  It  shall  be  the  duty  of  the  secretarv  of  state,  in  the  presence  of  the  governor, 
within  thirty  days  after  the  time  herein  allowed  to  make  returns  of  elections  to  the  clerks  of 
the  county  courts,  or  sooner,  if  all  the  returns  shall  have  been  received,  to  cast  np  and  ar- 
range the  votes  from  the  several  counties,  or  such  of  them  as  have  made  returns,  for  such 
persons  voted  for  as  members  of  Congress ;  and  the  governor  shall  immediately  thereafter 
issue  his  proclamation  declaring  the  person  having  the  highest  number  of  votes  to  be  duly 
elected  to  represent  the  State  in  the  House  of  Representatives  of  the  Congress  of  the  United 
States,  and  shall  grant  a  certificate  thereupon  under  the  seal  of  the  State  to  the  person  so 
elected. 

Article  8,  section  3,  of  the  constitution  contains  the  following  pro- 
vision : 

» 

The  following  classes  shall  not  be  permitted  to  register,  or  vote,  or  bold  office,  viz  : 

First.  Those  who,  during  the  rebellion,  took  the  oath  of  allegiance,  or  g^ve  bonds  for  loy- 
alty and  good  behavior  to  the  United  States  Government,  and  afterward  gave  aid,  comfort, 
or  countenance  to  ^hose  engaged  in  armed  hostility  to  the  Government  of  the  United  States, 
either  by  becoming  a  soldier  in  the  rebel  army,  or  by  entering  the  lines  of  said  army,  or  ad- 
hering,  in  any  way.  to  the  cause  of  rebellion,  or  by  accompanying  any  armed  force  belong- 
ing to  the  rebel  army,  or  by  furnishing  supplies  of  any  kind  to  the  same. 

Second.  Those  who  are  disqualifiM  as  electors,  or  from  holding  office  in  the  State  or 
States  from  which  thev  came. 

Third.  Those  who  during  the  late  rebellion  violated  the  rules  of  civilized  warfare. 

Fourth.  Those  who  may  be  disqualified  by  the  proposed  amendment  to  the  Constitution 
of  the  United  States,  known  as  Article  XIV,  and  those  who  have  been  disqualified  from  reg- 
istering to  vote  for  delegates  to  the  convention  to  frame  a  constitution  for  the  State  of  Arkan- 
sas, under  the  act  of  Congress  entitled  **  An  act  to  provide  for  the  more  efficient  government 
of  the  rebel  States,"  passed  March  2,  1867,  and  the  acts  supplementary  thereto. 

Fifth.  Those  who  have  been  convicted  of  treason,  embezzlement  of  public  funds,  mal- 
feasance in  office,  crimes  punishable  by  law  with  imprisonment  in  the  penitentiary,  or 
bribery. 

Sixth.  Those  who  are  idiots  or  insane:  Provided,  That  all  persons  included  in  the  firsts 
section,  third,  and  fourth  subdivisions  of  this  section,  who  have  openly  advocated  or  who 
have  voted  for  the  reconstruction  proposed  by  Congress,  and  accept  the  equality  of  all  meo 
before  the  law,  shall  be  deemed  qualified  electors  under  this  Couatitutivin. 


DIGEST   OP   ELECTION   CASES.  237 

Section  5  of  the  same  article  of  the  coDstitution  provides  as  follows : 

All  persons  before  registering  or  voting,  mast  take  and  subscribe  the  following  oath. 

Theu  follows  the  form  of  the  oath,  swearing  to  support  the  Federal 
and  State  constitutions;  that  affiant  is  not  disqualified  from  registering 
or  voting  by  any  of  the  first,  second,  third,  or  foarth  subdivisions  of  the 
eighth  article  of  the  constitution ;  that  affiant  would  never  countenance 
secession;  would  accept  the  political  equality  of  all  men;  would  not 
attempt  to  deprive  any  person,  on  account  of  race,  or  any  political  or 
civil  right  enjoyed  by  other  persons ;  would  not  injure  any  one  or  coun- 
tenance such  injury  for  past  or  present  support  of  the  Government  of 
the  United  States,  or  the  laws  thereof,  or  of  the  principle  of  equality  of 
all  men,  and  subjects  to  the  penalty  of  perjury  the  taking  of  this  oath 
falsely. 

REGISTRATION. 

The  registration  act  of  15th  July,  1868,  is  found  in  the  acts  of  that 
year,  from  pages  52  to  60  inclusive.  It  provides  for  the  appointment, 
by  the  governor,  with  the  consent  of  the  senate,  of  a  board  of  registra- 
tion for  each  county,  composed  of  three  loyal,  competent,  and  discreet 
citizens ;  requires  the  president  of  the  board  to  take  the  above-named 
oath  of  franchise,  to  give  notice  of  time  and  place  of  registration  ;  pro- 
vides that  the  governor  shall  cause  certificates  and  books  of  registration 
to  be  deposited  with  county  clerks,  and  the  county  clerks  to  furnish 
them  to  the  president  of  said  board ;  that  the  president  of  the  board,  at 
prescribed  times,  shall  attend  at  each  voting-place  for  purposes  of  regis- 
tration. 

The  eighth  section  prohibits  any  person  being  registered  unless  he  take 
and  subscribe  said  oath  of  franchise.  (Article  8,  section  5,  of  the  consti- 
tution.) 

The  ninth  section  provides  for  the  registrar  making  diligent  inquiry, 
and  taking  testimony,  to  ascertain  the  right  of  registration. 

The  eleventh  section  re-enacts  the  prohibitions  of  the  constitution 
against  registering  disloyal  persons. 

Section  twelve  convenes  the  board  at  the  court  lirouse  during  the  six  sec- 
ular  days  next  preceding  each  general  election  cw  a  board  of  review j  and  re- 
quires them,  on  examination  and  evidence,  to  admit  to  registration  persons 
entitled,  and  who  could  not  be  registered  at  their  precincts ;  and  also  to 
strike  from  registration  the  name  of  any  person  found,  on  review,  to  be  dis- 
franchised by  the  constitution. 

Section  thirteen  requires  the  board  to  deliver  to  the  county  clerk  a 
copy,  and  to  a  judge  of  election  of  each  precinct  a  copy  of  the  revised 
registration-books  of  each  precinct,  the  list  of  voters  therein  alphabeti- 
cally arranged. 

Section  twenty- three  requires  the  governor,  when  notified  that  a  proper 
registration  has  not  been  made  in  any  county,  to  cause  a  new  registration 
to  be  made;  the  same  to  be  governed  as  other  regular  registrations. 

ENFORCEMENT  LAW  OF  CONfJRESS. 

AN  ACT  to  enforce  the  right  of  cltizeng  of  the  United  States  to  vote  in  the  several  States  of  tbU  Union,  and 

fur  other  purposes.    (Approved  May  31,  1870.) 

Sec.  3.  And  bt  it  further  enacted.  That  whenever,  by  or  under  the  authority  of  the  conHtitu- 
tioo  or  laws  of  any  State,  or  the  laws  of  any  Territory,  any  act  is  or  shall  be  required  to  be 
'done  by  any  citizen  as  a  prerequisite  to  qualify  or  entitle  him  to  vote,  the  offer  of  any  such 
«itizen  to  perform  the  act  required  to  be  done  as  aforesaid  shall,  if  it  fail  to  be  carried  into 
execution  oy  reason  of  the  wrongful  act  or  omission  aforesaid  of  the  person  or  officer  charged 
frith  the  duty  of  receiving  or  permitting  such  performace,  or  offer  to  perform,  or  acting 
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tberelfi.  Vie  deemed  and  beld  as  a  performance  in  law  of  Bach  act ;  and  the  person  so  offer 
ing,  and  failing  as  aforesaid,  and  being  otherwise  qualified,  shall  be  entined  to  vote  in 
tbe  same  manner  and  to  the  same  extent  as  if  he  had  in  fact  performed  such  act;  and  anj 
judge,  inspector,  or  other  officer  of  election,  whose  duty  it  is  or  shall  be  to  receive,  count 
certify,  register,  report,  or  give  effect  to  tbe  vote  of  any  such  citizen  who  shall  wrongfully 
refuse  or  omit  to  receive,  count,  certify,  re^ster,  report,  or  give  effect  to  the  vote  of  a  citi- 
zen, upon  the  presentation  by  him  of  his  affidavit,  stating  such  offer,  and  the  time  and  place 
thereof,  and  the  name  of  the  officer  or  person  whose  dntpr  it  was  to  act  thereon,  and  that  he^ 
was  wrongfully  prevented  by  such  person  or  officer  from  performing  such  act,  shall  for 
every  such  offense  forfeit  and  pay  the  sum  of  five  hundred  aoUars  to  the  person  aggrieved 
thereby,  to  be  recovered  by  an  action  on  the  case,  with  full  costs,  and  such  allowance  for 
counsel-fees  as  the  court  shall  deem  just ;  and  shall  also  for  every  such  offVtnse  be  guilty  of 
a  misdenieanor,  and  shall  on  conviction  thereof  be  fined  not  less  than  five  hundred  dollars, 
V  be  imprisoned  not  less  than  one  month,  and  not  more  than  one  year,  or  both,  at  the  dis- 
cretion of  the  court. 

The  "scattering"  votes  referred  to  in  the  certificate  of  Governor  Bax- 
ter, canvassed  for  "  Guntee,"  **  T.  M.  Quntee,^  "  T.  M.  Gnnter,"  " T.  Rosa 
Ganter,"  »*  S.  M.  Gunter,"  '^  Thomas  M.  Crenter,''  and  "  Thomas  N.  Gun- 
ter,"  were  all  from  the  county  of  Pulaski,  as  appears  from  the  evidence 
of  Frank  Strong  (page  793),  and  of  the  abstract  of  that  county,  as  fol- 
lows (page  801),  viz : 

Abstract  of  returns  of  an  elrction  held  in  Pulaski  County^  Arkansas^  on  Tuesday,  the  ^itda^ 

of  Nocetnher^  A.  D.  Ib72. 

CONGRESS,  THIRD  DISTRICT. 
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State  op  Arkansas. 

County  of  Pulaski : 

Jj  George  W.  McDiarmid,  clerk  of  the  couuty  court,  do  hereby  certify  that  the  foregoing  is 
a  conect  copy  of  tbe  abstract  of  returns  as  the  same  appears  ou  file  in  my  office. 
Witness  my  hand  and  official  seal  this  19th  day  of  November,  A.  D.  1872. 
Lneal.]  G.  W.  McDIARKIID, 

Clerk  of  the  County  CourU 
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By  8ome  strange  mishap  the  original  returns  of  the  precincts  wherer 
these  scattering  votes  were  cast  hiave  been  lost  or  destroyed. 

The  testimony  submitted  satisfied  the  committee  that  the  contested 
and  the  contestant  were  the  only  candidates  for  Congress  in  that  dis- 
trict; that  1,433  of  the  "scattering''  votes  referred  to  in  the  governor'* 
certificate  as  being  given  for  "Gadtee,"  "T.  M.  Gahtee,"  "  Thomas  M. 
Guntee,"  and  **T.  Ross  Gunter,"  were,  iii  fact,  given  for  Thomas  M.  Gnn- 
ter,  and  should  be  counted  for  him  ;  and  that  one  vote,  referred  to  as 
given  for  "  S.  M.  Guntee,"  and  the  32  given  for  "  Thomas  M.  Cr^nter," 
about  which  no  evidence  was  offered,  are  not  proven  to  have  been  cast 
for  Thomas  M.  Gunter.  The  testimony  on  this  point  id  voluminous,  but 
entirely  satisfactory,  and  the  1,433  votes  are  added  by  the  committee  to 
the  credit  of  contestant  Thomas  M.  Gunter.  So,  also,  the  407  votes  in 
Montgomery  County,  and  the  184  votes  in  Kewton  County,  returned  for 
"Ganther,"  were  cast  for  Thomas  M.  Gunter;  also,  the  12  votes  in  Pu- 
laski County,  returned  for  "  Wilshire,"  were  cast  for  the  contestee,  and 
should  be  credited  to  them  respectively. 

Correcting  the  canvass  of  the  returns  as  above  indicated,  the  com- 
mittee find  the  whole  vote  returned,  and  to  be  counted  for  contestant,. 
Thomas  M.  Gunter,  to  be  13,513,  ahd  for  the  contestee  12,656,  giving  the^ 
contestant  a  majority  of  857  votes. 

In  the  foregoing  schedule  no  votes  are  canvassed  from  Scott  County, 
and  but  194  from  Johnson  County.  In  both  of  these  counties  returns 
were  made  which,  if  counted,  would  increase  the  majority  of  the  contest- 
ant 1,003. 

In  Scott  County  the  books  of  registration  were  stolen  from  the  clerk's 
office  a  few  days  before  the  election,  and  in  Johnson  County  the  regis- 
tration was  never  completed,  and  but  a  small  vote  was  polled  in  either 
county  on  that  account.  Objections  are  made  to  very  many  of  the  re- 
turns of  the  different  precincts  of  the  district  by  both  the  contestant 
and  contestee  for  irregularities,  omissions,  and  informalities,  and  much 
conflicting  and  unsatisfactory  testimony  has  been  submitted  in  regard 
to  the  many  questions  of  fact  raised  in  the  notice  and  answer;  all  of 
which  the  committee  have  carefully  examined,  and  are  satisfied  that, 
after  correcting  the  returns  wherever  the  testimony  requires  the  same 
to  be  done,  and  making  allowance  for  losses  and  gains  on  both  sides, 
the  majority  of  the  contestant,  as  before  shown,  is  not  diminished,  but 
rather  increased. 

The  committee  have  not  deemed  it  necessary  to  state  more  fully  their 
conclusions  in  regard  to  each  and  all  of  the  points  raised  in  the  contest, . 
there  being  no  division  in  the  committee  in  regard  to  the  result. 

The  committee,  thereft^re,  recommend  the  adoption  of  the  following 
resolutions : 

First.  Resolved,  That  W.  W.  Wilshire  was  not  elected  and  is  not  en- 
titled to  a  seat  as  Representative  in  the  Forty-third  Congress  from  the 
the  third  district  of  the  State  of  Arkansas. 

Second.  That  Thomas  M.  Gunter  was  elected  and  is  entitled  to  a  seat 
as  Representative  in  the  Forty-third  Congress  from  the  third  district  of 
Arkansas. 
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BRADLEY  VS.  HYNES.— CONGRESSIONAL  DISTRICT  OF 

ARKANSAS. 

Charges  of  fraad  and  improper  practices — the  manipulation  of  returns,  alterinji:  and  sup- 
pression of  votes,  and  the  corrupt  use  of  money. 

The  testimony  failed  to  sustain  the  charges  preferred,  and  the  committee  asked  to  be 
discharged  from  the  further  consideration  of  the  case. 

The  House  adopted  the  report  June  16,  1874. 

Jane  16, 1874. — Mr.  Pike,  from  the  Committee  ou  Elections,  submitted 
the  following  report : 

The  Committee  on  Elections j  to  whom  was  referred  the  memorial  of  John  M. 
Bradley^  preferring  charges  against  Hon,  William  J.  HyneSy  a  member  of 
this  Mouse  from  ArJcansaSy  report : 

The  memorialist  sets  forth,  nnder  oath,  that  he  was  one  of  the  candi; 
dates  for  Congressman  at  large  for  the  said  State,  and  was  duly 
elected  at  the  election  held  on  the  5th  day  of  November,  1872 ;  that 
Hon.  William  J.  Hynes,  of  that  State,  and  now  a  member  of  this  House, 
was  also  a  candidate  for  the  same  office ;  that  the  county  clerk  for  the 
county  of  Pulaski,  in  said  State,  whose  duty  it  was  to  make  a  true  return 
of  the  votes  cast  in  said  county  to  the  secretary  of  state,  did  corruptly, 
and  in  collusion  with  the  said  Hon.  William  J.  Hynes,  suppress  and 
falsely  return  the  number  of  four  hundred  and  ninety  votes  which  had 
been  lawfully  cast  for  the  said  John  M.  Bradley,  by  returning  the  said 
votes  in  the  name  of  John  M.  Bradlix,  John  M.  Bradshaw,  John  W. 
Bradley,  John  M.  Bradby,  and  John  M.  Braddy ;  that,  in  consequence 
of  said  and  other  corrupt  returns,  the  said  Hynes  claimed  to  have  been 
elected,  and  received  the  certificate  of  the  governor,  upon  which  he 
claimed  and  now  holds  his  eeat ;  that  after  the  certificate  was  given 
the  said  Hon.  William  J.  Hynes,  the  memorialist  duly  served  ou  him  a 
notice  of  contest,  and  thereupou  took  depositions  on  due  notice,  show- 
ing a  majority  of  the  votes  cast  at  the  said  election  for  Congressman  at 
large  to  have  been  cast  for  him;  that  the  above  four  hundred  and  ninety 
votes  should  have  been  returued  for  him ;  that  after  the  taking  of  said 
testimony  the  said  Hon.  William  J.  Hynea  proposed  to  pay  him  $1,500 
to  abandon  the  contest  and  deliver  to  him  the  depositions  he  had  taken — 
$500  to  be  paid  down,  $500  when  he  took  his  seat,  and  the  balance 
w*hen  he  drew  his  mileage ;  that  he  accepted  the  proposal,  and  gave  up 
the  depositions  he  had  previously  taken,  and  that  said  Hynes  there- 
upon paid  him  $500. 

Mr.  Hynes,  the  member  of  the  House  charged,  appeared  before  the 
committee,  and  made,  under  oath,  a  statement  relating  to  the  charges 
against  him  contained  in  said  memorial.  His  statement  accompanies 
this  report. 

He  also  produced  the  depositions  taken  by  the  memorialist,  which 
had  been  given  u[)  to  him. 

The  committee  do  not  find,  upon  examination  of  the  said  depositions, 
and  the  exhibits  attached  to  them,  any  evidence  or  proof,  not  even  an 
intimation,  that  Mr.  Hynes  had  been  guilty  of  any  fraud  or  improper 
practice  connected  with  the  election  nor  that  he  had  any  connection 
with  or  knowledge  of  the  alleged  fraudulent  certificates  of  returns  of 
the  clerk  of  Pulaski  County,  in  the  return  of  votes  as  given  for  differ- 
ent  persons,  which  had  in  fact  been  given  for  the  memorialist.    The 
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depositions  do  not,  in  fact,  show  that  any  sach  fraud  had  been  odm- 
mitted.  They  do  show  great  carelessness  and  irregularity  in  the  cus- 
tody of  election  returns. 

Neither  do  the  depositions  show  that  the  memorialist  was  elected,  as 
he  sates,  but,  on  the  contrary,  tend  most  strongly  to  show  that  Mr. 
Hynes  was  elected  by  a  much  larger  majority  than  that  upon  which 
the  governor  gave  him  the  certificate  of  election. 

Mr.  Hynes,  in  his  statement  before  the  committee,  and  which  accom- 
panies this  report,  says  that  his  actual  legal  majority,  in  his  belief,  was 
many  thousands  greater  than  that  counted  for  him  by  the  governor ; 
that  had  it  not  been  for  numerous  frauds  against  him,  practiced  in 
many  of  the  counties  of  the  State,  by  raising  returns  for  Bradley  and 
suppressing  returns  for  him,  and  which  he  details  in  full,  his  majority, 
io  his  belief,  would  have  been  full  fitteen  thousand. 

His  certificate  of  election  was  given  him  December  14, 1872,  and  the 
notice  of  contest  was  not  made  until  the  28th  of  January  after,  and 
many  days  out  of  time. 

So,  too,  the  depositions  which  Bradley  had  taken  were  commenced 
several  days  after  his  time  had  expired  and  with  a  total  disregard  of 
the  statute  in  nearly  every  other  particular.  All  of  which  would  seem 
to  indicate  that  he  bad  something  in  view  other  than  a  serious  contest 
for  a  seat  in  Congress. 

Upon  the  charge  that  the  memorialist  was  induced,  by  the  payment 
and  promise  of  money,  to  abandon  the  contest,  Mr.  Hynes  in  his  state- 
ment says : 

His  statement  that  I  ever  approached  him  or  made  any  proposition  to  him  of  anj  kind 
about  stopping  his  contest,  and  all  the  conversation  which  be  swears  to  as  having  passed 
between  us  on  that  sul^ect,  is  pure  fiction. 

About  three  days  a/ter  the  closing  of  the  depositionSf  Bradley  came  to  my  room  at  th& 
Metropolitan  Hotel  in  the  morning  before  I  was  out  of  bed,  and  there  said  to  me  that  Gk>v- 
emor  Baxter  was  going  to  give  him  an  appointment ;  that  he  had  not  yet  sent  off  the  evi- 
dence taken,  and  if  I  would  just  pay  the  expenses  of  the  **  suit,"  as  he  called  it,  which  ho 
had  been  to,  he  would  not  put  me  to  any  more  trouble.  I  asked  him  what  the  expenses 
were.  He  said  be  had  been  involved  in  over  a  thousand  dollars  expense  in  fees,  &.C.,  but 
be  would  let  a  thousand  dollars  cover  it.  I  told  him  I  had  not  the  money  and  could  not 
raise  it.  He  then  said  I  could  raise  him  five  hundred  dollars  to  meet  his  immediate  ex- 
penses, and  be  would  wait  for  the  other  five  hundred  until  I  could  spare  it.  I  told  him  I 
wouM  think  about  it  and  see.  After  be  had  gone,  I  reflected  that  it  did  not  in  any  manner 
•ffect  my  election ;  that  that  was  over  and  universally  conceded,  even  by  Bradley ;  that  it 
was  only  the  more  firmly  established  by  the  evidence  which  had  been  taken,  and  that  bis 
proposition  involved  nothing  but  a  question  of  personal  convenience,  which  I  had  a  right 
to  oecide  for  myself.  I  remembered  that  the  filing  of  any  paper  purporting  to  be  in  contest 
of  my  seat  would  suspend  the  payment  of  my  salary  until  the  1st  of  December,  and  my 
obligations  were  out  tnen  for  nearly  two  thousand  dollars  based  upon  my  expectation  to  l>e 
able  fo  pay  them  from  my  salary.  My  wife  was  lying  seriously  ill  here  at  Washington, 
and  I  was  painfully  anxious  to  come  on.  These  considerations,  as  well  as  the  gpreat  ex- 
pense of  a  contest,  decided  me  to  suffer  him  to  bleed  me  that  much,  affecting,  as  it  did, 
nothing  but  my  own  domestic  and  financial  convenience,  and  affecting  no  right  but  my  own 
iodividtial  right  to  the  money  which  he  insisted  upon  having,  as  the  price  of  my  peace  fVom 
bis  unwarranted  and  dishonest  annoyance  ;  that  I  had  no  fears  for  the  result  of  a  contest,  or 
that  it  could  affect  mf  seat  in  Congress  in  any  manner,  to  my  discomfort,  the  facts  which  I 
have  presented,  showing  my  immense  majority,  and  the  evidence  taken  by  Bradley  himself, 
showing  my  election  more  strongly  than  before,  all  abundantly  show.  I  knew,  Bradley 
knew,  and  every  man  in  Arkansas  knew,  that  I  was  elected  by  the  largest  vote  ever  polled 
for  any  candidate  on  any  ticket  in  my  State. 

While  the  committee  regard  this  agreement  as  an  act  on  tbe  part  of 
Mr.  Hynes  which  they  cannot  approve,  they  do  not  find  that  it  was  made 
for  tbe  purpose  of  securing  his  seat  in  Congress  corruptly,  nor  that  he 
had  any  cause  to  fear  tbe  result  of  the  contest. 

Tbe  committee  cannot  but  regard  the  conduct  of  tbe  memorialist  as 
dishonorable  and  mercenary.    If  he  believed  he  had  av\y  mmt  \\\\v\% 
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case,  be  betrayed  tbe  rights  of  those  who  gave  him  their  suffrages.  If 
he  did  not  believe  his  contest  was  meritorioas,  his  demand  for  money 
was  most  dishonorable. 

The  committee  have  instructed  me  to  report  the  accompanying  reso- 
lotion : 

Resolved  J  That  the  Committee  on  Elections  be  discharged  from  further 
consideration  of  the  case  of  John  M.  Bradley  against  William  J.  Hynes, 
a  member  of  this  House  from  the  State  of  Arkansas. 

AUSTIN  F.  PIKE, 

for  the  Committee. 


Statement  of  Wm.  J,  Hynes  in  reply  to  that  of  John  Af.  Bradieff,  before  the   Committee  on 

Elections  of  the  House  of  Representatives^  United  States. 

1  will  state  to  the  committee  the  facts  relating^  to  my  election  and  right  to  a  seat  in  the 
Forty-third  Congress  as  briefly  as  I  can  and  be  complete,  and  also  whatever  is  necessary  in 
answer  to  the  allegations  of  John  M.  Bradley,  whether  material  to  the  question  of  my  ngbt 
to  the  seat  or  not,  but  which  seek  to  asnerse  my  integprity,  if  the  committee  will  indulge  me. 

John  M.  Bradley  was  the  candidate  for  Congressman  at  larg^  on  what  was  locally  known 
as  the  *'  Minstrel  Republican  "or  **  State-House  "  ticket,  h^ed  by  Mr.  Baxter  for  gover- 
nor. I  was  the  candidate  upon  what  was  designated  the  ** Reform  Republican"  ticket, 
headed  by  Mr.  Brooks  for  governor.  That  the  Brooks  ticket  was  elected  1  have  never  heard 
BOr  fleen  denied  by  any  class  in  Arkansas,  and  Mr.  Bradley  is  the  first  man  who  has  had  the 
hardihood  to  deny  it  under  oath.  That  I  polled  the  largest  vote  cast  for  any  one  on  that 
ticket  and  Mr.  Bradley  the  smallest  vote  cast  for  any  candidate  upon  his  ticket  is  univer- 
sallv  known  in  the  State,  and  is  a  matter  of  public  record,  my  mnjority  over  Bradley  ex- 
ceeding the  majority  of  Brooks  over  Baxter  more  than  three  thousand  votes,  and  my  legiti- 
mate m<ijority  over  Bradlev  being  over  fifteen  thousand  votes. 

The  manner  in  which  this  large  majority  was  concealed  by  fraud  and  conspiracy  until 
by  my  own  detection  I  rescued  enough  of  it  to  save  me  even  on  the  count  of  the  iraudu- 
leot  conspiracy  against  me,  I  shall  proceed  to  state. 

This  committee  are  already  SLfiiciently  familiar  with  the  law  and  facts  of  the  election  in 
Arkansas  in  1^2  to  know  that  every  point  of  the  machinery  of  election  from  the  registrar's 
clerks  and  judges  of  election  all  the  way  up  to  the  secretary  of  state  and  governor  was  in 
the  hands  of  my  political  opponents  in  that  race,  and  used  in  the  interest  of  Mr.  Bradley  and 
the  ticket  on  which  he  ran. 

In  a  fraudulent  conspiracy  entered  into  by  these  officers  havine  the  returning  and  canvass- 
ing of  the  votes  the  following  returns  were  illegally  and  fraudulently  withheld  from  the 
eount: 

The  whole  returns  from  Green  County,  giving  me  726  majority ;  from  Johnson  County, 
giving  me  501  majority  ;  from  Scott  County,  giving  me  453  majority,  and  from  Poinsett  Coun- 
ty, giving  me  146  majority.  In  Conway  County  only  one  township  was  counted,  being  the 
enly  township  in  the  county  where  the  acting  clerk  and  returning  officer  had  received  a  ma- 
jority of  votes  for  the  office  of  clerk  for  which  he  was  a  candidate  at  that  election — he,  the 
elerk,  fraudulently  omitting  to  return  the  other  twelve  townships  in  the  county,  which 
twelve  townships  gave  me  an  additional  majority  of  320  votes.  Of  this  county  I  have  per- 
sonal knowledge  that  the  full  returns  weie  first  made.  I  saw  a  certified  copy  of  them  pnder 
the  seal  of  the  clerk,  with  all  the  thirteen  townships  included  in  the  returns.  And  the  deputy 
clerk  who  took  the  official  returns  to  Little  Rock  told  me  just  as  he  arrived  at  the  hotel  what 
my  majority  was  in  that  county,  which  be  informed  me  was  444.  In  Van  Buren  County 
eleven  precincts  were  in  the  same  way  fraudulently  omitted  from  the  returns,  which  gave 
me  319  majority ;  in  Monroe  County  two  townships,  which  gave  me  191  majority  ;  in  In- 
dependence County,  63  majority  ;  in  Perry  County,  161  majority  ;  in  Pope  County,  146  ma- 
jority ;  in  Pike  County,  29  majority ;  in  Sevier  County,  202  majority ;  in  Hempstead  County, 
386  majority  ;  in  Clark  County,  211  majority,  and  in  Mississippi  County,  250  majority,  were 
thus  withheld,  making  a  total  of  4,104  which  were  illegally  and  fraudulently  withheld  from 
my  majority,  which  votes  were  legally  cast  and  returned  for  me  by  the  judges  of  election, 
and  in  most  cases  were  in  the  first  place  returned  by  the  clerks  to  the  seat  of  government 
but  sent  back  to  be  cut  down  to  the  requirements  of  the  Bradley-Baxter  ticket. 

But  the  fraudulent  and  unlawful  suppression  and  omission  of  these  votes  and  returns  from 
the  canvass  was  not  sufficient  to  defeat  me,  so  another  plan  of  raising  the  returns  on  the 
Bradlev-Baxter  side  was  resorted  to.  In  Clark  Couoity,  not  satisfied  with  suppressing  re- 
turns JTom  three  precincts,  which  gave  me  a  majority  of  211,  they  also  raisea  the  returns 
from  Missouri  Township  400,  even,  for  Bradley  and  his  ticket — although  there  were  only  72 
re^htered  voters  in  the  township,  and  only  6d  had  actually  voted — returning  from  that  pre* 
cj'nct  447  votes  for  Bradley  and  21  for  me.    The  returns  from  Missouri  Township  were  held 
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back,  fur  the  purpose  of  this  fraud,  until  all  the  rest  of  the  county  had  been  heard  from. 
All  of  which  18  proven  in  the  Brooks  vs,  Baxter  case  by  the  judges  of  election,  who  swear 
that  the  returns  were  changed  after  the^  left  their  hands. 

In  Sarber  County  the  returns  for  Bradley  and  his  whole  ticket  were  raised  758  votes.  In 
this  county  Bradley  is  given  a  maiority  of  508,  when  the  facts  are  that  the  returns  made  by 
the  judges  of  election  and  reported  to  us  by  the  United  States  supervisors,  gave  me  a  ma- 
jority  of  250.  The  clerk  instead  of  making  his  returns  therefrom  to  the  secretary  of  state 
took  the  seal  to  Little  Rock,  and  there,  after  the  necessities  of  the  case  were  developed,  in 
conspiracy  with  the  canvassing  officers  manufactured  fraudulent  returns  not  based  at  all  upon 
the  election  in  Sarber  County,  but  wholly  upon  the  requirements  of  the  Bradley-Baxter 
ticket. 

In  Chicot  County  the  returns  were  raised  for  Bradley  and  his  ticket  500  votes.    They  were 
retamed  to  Chicot  from  Little  Rock,  after  they  had  been  sent  up  by  the  clerk  with  instruc- 
*  fcioDS  to  80  raise  them,  and  they  were  changed  accordingly. 

In  Lafayette  County  the  returns  were  fraudulently  raised  800  votes  for  Bradley  and  his 
ticket. 

In  Union  County  the  returns  were  fraudulently  raised  500  for  Bradley  and  his  ticket. 

In  Crittenden  County,  Bradley's  majority  was  fraudulently  raised  1,000  votes. 

In  Phillips  County,  Bradley's  majority  was  fraudulently  raised  by  various  modes,  1,500 
votes. 

In  Pulaski  County  upward  of  1,500  fraudulent  certificates  of  registration  were  issued  in 
tile  Interest  of  Bradley  and  his  ticket,  and  voted  bv  repeaters  and  non-residents.  In  East- 
man Township,  in  said  county,  64  legal  ballots,  which  were  cast  for  me,  were  taken  out  of 
the  ballot-box,  and  64  ballots  for  Bri^ley  were  fraudulently  put  in  their  place,  and  after  the 
polls  were  closed,  47  names  were  fraudulently  added  to  the  poll-book  to  make  the  number  of 
oamAs  correspond  with  the  number  of  ballots  which  had  been  stuffed ;  and  all  this  in  the 
presence  of  toe  United  States  supervisor,  who  protested  against  the  unblushing  fraud.  In 
Gray  Township,  in  the  same  county,  58  ballots,  which  had  been  lawfully  cast  for  me,  were 
taken  out  of  the  ballot-box,  and  58  ballots  for  Bradley  fraudulently  put  in  their  place. 

In  Crawford  County  100  ballots  for  Bradley  were  placed  in  the  ballot-box  at  Richmond 
precinct  before  the  polls  were  opened,  and  were  fraudulently  counted  for  him  in  the  returns. 
At  Van  Buren  precinct,  in  the  same  county,  the  ballot-box  was  corruptly  changed  at  noon, 
and  the  lawful  box,  where  350  ballots  had  been  cast  for  me,  substitutea  by  a  fraudulent  box 
containing  350  for  Bradley  in  their  place,  making  a  difference  of  800  votes  in  that  county 
^uduleutly  in  Bradley's  favor.  I  might  inform  the  committee  that  the  box  which  was  thus 
taken  away,  having  the  people's  votes  in  it,  has  since  been  found,  shoved  away  in  the  cupola 
of  the  court-house  where  the  polls  were  held,  with  the  ballots,  as  I  have  stated,  in  it 

Here  is  a  total  of  this  class  of  frauds,  chiefly  by  raising  the  returns  for  Bradley,  of  8,053, 
which,  added  to  the  4,104,  the  total  of  the  majorities  fraudulently  withheld  from  the  canvass, 
makes  a  total  of  12,157  additional  majority  of  which  I  was  cheated  mostly  in  the  coun 
alone. 

In  addition  to  this  class  of  frauds  perpetrated  in  the  interest  of  Bradley  and  his  ticket, 
there  was  another  class  first  resorted  to,  and  which  was  expected  to  be  enough  of  themselves 
to  secure  the  success  of  the  Bradley  or  Baxter  ticket.  I  refer  to  the  wholesale,  arbitrary, 
illegal,  and  secret  striking  from  the  books  of  registration  of  many  thousands  of  names  of 
voters  who  would  have  voted  our  ticket,  so  that  when  they  appeared  at  the  polls  on  election 
day  and  presented  their  ballots,  with  their  certificates  of  registration,  they  were  informed  by 
the  iudges  of  election  that  they  could  not  vote,  as  their  names  were  not  on  the  registration 
b^ks.  The  number  thus  illegally  stricken  off  throughout  the  State  I  cannot  give,  but  my 
data  from  seventeen  counties  alone  foot  up  7,597.  This  fraud  we  were  more  or  less  pre- 
pared for,  and  took  steps  to  hold  separate  polls  where  this  class  of  electors  could  vote.  First 
offering  to  vote  at  the  regular  polls,  they  cast  their  ballots,  accompanied  with  affidavits,  set- 
ting forth  that  they  had  been  registered,  were  legal  electors,  and  were  illegally  denied  the 
right  to  vote,  and  would  have  voted  the  tickets  attached  to  their  affidavits  if  they  had  been 
permitted  to  vote.  They  cast  their  ballots,  with  affidavits  attached,  at  these  side-polls,  as 
they  were  called,  where  they  were  received  by  judges  of  election  elected  by  the  voters  and 
sworn  as  other  judges.  I  have  the  data  from  only  fifteen  counties  of  the  returns  from  the 
side-polls,  and  cannot  tell  what  their  entire  vote  was  throughout  the  State ;  but  from  those 
fifteen  counties  my  majority  at  these  side-polls  was  3,710,  making  a  total  majority  for  me  of 
15,867  legal  votes,  cast  at  the  election  of  Congressman  at  large  in  the  State  of  Arkansas  on 
the  5th  of  November,  1872.  And  bear  in  mind,  this  does  not  cover  the  whole  case.  I  am 
satisfied  that  full  data  from  all  the  counties  of  the  facts  of  the  election  would  increase  my 
legitimate  majority  several  thousand  more. 

These  facts  were  generally  known  to  all  who  took  pains  to  be  informed  of  the  result  of 
the  election.  They  were  published  in  the  newspapers,  and  must  have  been  within  the  in- 
formation of  m^  competitor.  Yet  I  did  not  know  how  far  they  proposed  by  this  conspiracy 
to  carry  these  frauds  until  after  the  canvass.  Determined,  however,  to  lose  no  time  in  ascer- 
taining the  facts,  that  I  may  omit  no  step  necessary  to  defeat  any  attempt  which  mav  be 
contemplated  to  defraud  me  of  my  seat  in  Congress  and  the  people  of  a  Representative  whom 
they  bad  elected  by  a  large  majority,  for  it  was  generally  feared  that  our  whol^  t\c.VL«\.^Q\s\^ 
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be  slanebtered  in  the  count,  my  first  step  was  to  ascertain  the  resalt  of  the  canvass.  I  ac- 
cordinflflj  proceeded  to  the  office  of  the  secretary  of  state  on  the  ]2th  of  December,  1872, 
and  asked  Dim  the  result  of  the  canvass  in  the  case  of  Congrressman  at  laree.  He  informed 
me  that  Bradley  had  a  majority  of  about  seven  hundred  votes.  I  asked  to  see  the  official 
abstract  upon  which  the  count  was  made.  He  asked  me  what  I  wanted  to  see  it  for  when  be 
had  told  me  the  result.  I  answered  that  I  wished  to  see  the  exact  figures,  as  I  had  returns 
which  showed  me  elected  by  a  larp-^  majority,  and  I  would  prove  it  to  the  discomfort  of  who- 
ever had  defrauded  me,  and  I  wished  to  see  where  the  discrepancies  were  between  his  returns 
and  mine.  He  then  showed  me  the  abstract,  and  the  footings  at  the  bottom  of  the  columns 
for  Bradley  and  myself  were  John  M.  Bradley  39,687,  and  Wm.  J.  Hynes  38,933.  I  sat 
down  and  added  up  the  columns  myself  carefully  twice,  and  found  that  their  arithmeticians 
had  made  a  mistake  of  just  one  thousand  in  adding  my  column,  and  that  my  footing 
should  have  been  39,933,  instead  of  38,933.  The  mistake  in  adding,  I  believe,  was  an  hon- 
est one,  because  it  was  a  very  natural  one.  It  arose  from  the  fact  that  I  had  run  ahead  of 
my  ticket  in  nearly  every  county  in  the  State,  and  the  excess  was  generallv  somewhere  be- 
tween ten  and  one  hundred,  so  that  my  column  of  tens  was  greatly  swelled  beyond  the  other 
columns  on  the  abstract,  containing  as  it  did  the  whole  State  ticket,  and  Conmssman  at 
larf^e.  My  column  was  the  last  on  the  abstract,  and  by  the  time  they  got  to  it  tney  had  be« 
come  so  used  to  carrying  twenty-odd  over  to  the  column  of  hundreds,  as  was  right  in  all  the 
other  cases,  that  they  carried  twentv-odd  in  mine  when  it  should  have  been  thirty-odd,  and 
the  difference  of  ten  in  carrying  to  hundreds  made  a  difference  of  one  thousand  in  the  foot- 
ings. Yet  even  though  this  mathematical  mistake  was  honest,  I  noticed  on  the  abstract  be- 
fore me  that  the  county  of  Prairie,  which  gave  me  a  majority  of  54 1  votes,  was  entered 
thereon  in  lead-pencil,  and  I  did  not  know  but  that  it  might  have  been  so  entered  for  conven- 
ient rubbing  out  if  the  totals  had  shown  it  to  have  been  necessary.  This  apprehension  was 
increased  by  observing  on  the  same  abstract  that  the  returns  from  the  county  of  Scott,  which 
had  given  me  a  majonty  of  453  votes,  had  been  entered  thereon  and  then  crossed  out  with  a 
red  line,  and  the  words  written  opposite,  **  no  returns  received."  It  was  generally  understood 
that  thev  feared  a  contest  before  Congress  for  the  State  at  large,  knowing  how  thoroughly  it 
would  show  the  failure  of  their  whole  ticket ;  yet  I  decided  not  to  call  their  attention  to  the 
mistake  until  I  had  a  copy  of  the  abstract.  I  asked  the  clerk  for  a  blank  and  proceeded  to 
make  a  copy  of  the  abstract  covering  the  columns  for  Congressman  at  large,  omitting  the 
footings,  and  carefully  drew  up  a  certificate  stating  that  it  was  a  full  and  true  copy  o?  the 
votes  of  the  several  counties  on  the  official  abstract  as  canvassed  for  Congressman  at  large, 
Ac  The  figures  on  my  copy  were  carefully  compared  with  those  of  the  original  by  Deputy 
Secretary  of  State  Strong,  and  afterward  duly  signed  and  sealed  by  Secretary  of  State  John- 
son as  a  true  and  correct  copy  of  the  official  abstract.  After  I  had  the  copy  I  called  the  at- 
tention of  Secretary  Johnson  to  the  fact  that  there  was  a  disci  epancy  of  one  thousand  be- 
tween the  figures  in  the  column  and  the  footing.  He  treated  the  statement  at  first  with 
ridicule,  but  I  insisted  upon  his  looking  at  the  abstract  himself.  He  called  his  deputy  and 
repeated  my  statement  to  him.  His  deputy  scouted  the  idea.  We  all  then  proceecled  to  re- 
count the  columns  twice,  both  counts  verifying  my  statement.  I  asked  the  deputy  to  correct 
the  footings  accordingly,  which  he  did  at  once  in  my  presence  and  that  of  the  secretary, 
whereupon  they  proceMed  to  congratulate  me  upon  the  result. 

I  next  day  caAed  upon  the  governor  and  asked  for  my  certificate  of  election.  He  requested 
me  to  wait  until  he  could  issue  to  all  the  members  of  Congress' elect  at  once.  He  said  that 
there  were  questions  involved  in  the  determination  of  the  other  cases  which  required  time. 
I  urged  that  as  I  was  shown  to  be  elected  independent  of  all  those  questions,  there  was  no 
good  reason  for  delay  in  my  case,  and  I  did  not  want  to  be  forced  to  take  any  legal  steps  to 
obtain  it  by  mandamus,  as  my  friends  would  expect  me  to  do  if  it  was  not  fortbcominfjp.  He 
requested  me  to  call  again  next  day.  I  did  so,  and  he  gave  me  my  certificate  of  election  on 
the  14th  day  of  December,  1872. 

I  left  Little  Rock  about  the  20th  of  January,  1873,  for  Washington,  to  spend  the  remain- 
der of  the  ttession  here  for  the  advantage  of  observing  the  coarse  of  legislation  before  Oiy 
term  commenced,  and  expecting  the  Forty -third  Congress  to  assemble  on  the  4th  of  March. 
I  remained  here  attending  to  some  department  business  for  my  constituents  some  time  after 
adjournment,  and  returned  to  Little  Kock  in  the  latter  part  of  March.  It  was  not  until 
toward  the  end  of  that  month  that  I  learned  Bradley  was  |>retending  to  contest  my  seat.  I 
sought  his  attorney,  A.  H.  Garland,  and  asked  him  about  it.  He  laughingly  said  Bradley 
had  taken  some  steps  I  told  him  I  had  seen  no  notice  of  contest  and  asked  him  for  a  copy 
of  it.  He  said  he  would  look  for  it,  and  let  me  have  a  copy  if  he  could  find  it.  He  notified 
me  by  letter  next  day  that  he  had  no  copy  of  the  notice.  I  learned  from  the  marshal,  how- 
ever, that  a  copy  had  been  left  at  the  house  of  Mrs.  Raleigh,  where  I  had  formerly  boarded. 
I  called  on  Mrs.  Raleigh  and  asked  for  it ;  she  said  that  a  gentlemau  had  left  a  paper  there 
for  me  about  two  mouths  before  that  time,  but  she  did  not  know  what  it  was,  and  supposing 
from  the  manner  in  which  the  gentleman  had  left  it  that  it  was  of  no  consequence,  she  paid 
little  attention  to  it — had  forgotten  all  about  it  until  then,  and  did  not  know  what  had  be- 
come of  the  paper.  So  that  as  a  matter  of  fact  I  never  saw  a  copy  of  the  notice  of  contest, 
although  I  maae  every  effort  to  get  one,  until  the  morning  when  Bradley  commenced  taking 
depoBitioDB,  on  the  Ixih  of  Apnl,  1873,  four  months  after  I  had  received  my  certificate. 
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Now,  although  his  notice  of  contest  was  dated  fourteen  days  after  his  time  had  expired  for 
serving  me  with  notice,  and  although  notice  had  never  heen  served  on  me  at  all,  hut  left  at 
a  boarding-house  from  which  I  had  removed,  jet  if  I  had  been  able  to  get  a  copy  of  it  I 
should  have  answered  and  g^ne  to  the  merits  of  the  case,  waiving  all  technical  bars,  as  I 
should  not  have  been  satisfied  to  rest  mj  case  upon  anything  but  my  election  by  the  people. 
I  appeared  at  the  taking  of  depositions,  which  was  commenced  several  days  after  all  his 
Ume  tor  taking  depositions  had  expired,  even  assuming  the  legality  of  all  his  preliminaiy 
steps,  and  entered  my  objections  to  the  secret  and  illegal  manner  in  which  he  had  proceeded, 
I  having  no  knowledge  of  his  action  except  from  rumor.     I  entered  all  my  objections  and 
cross-examined  his  witnesses,  showing  by  his  own  witness,  Secretary  of  State  Johnson,  839 
votes  which  should  have  been  counted  for  me  from  Hempstead  and  Scott  Counties,  but 
which  were  illegally  and  fraudulently  withheld  from  my  count  while  he  was  trying  to  prove 
384  votes  which  he  claimed  were  illegally  withheld  from  him  in  Pulaski  County,  where  I 
was  cheated  over  fifteen  hundred  votes.    The  question  may  arise  in  the  minds  of  those  not 
familiar  with  the  facts  why  these  few  misnomers  of  Bradlev  in  a  county  where  so  many  hun- 
dred frauds  were  committed  in  his  interest.    The  answer  is  that  it  was  a  part  of  the  con- 
spiracy of  my  opponents,  designedf  or  the  purpose  of  throwing  a  cloud  upon  my  majority. 
It  will  be  seen  by  the  testimony  of  Secretary  Johnson  that »  mere  memorandum  of  a  part  of 
the  vote  of  Hempstead  County,  without  seal  and  even  without  date  or  anything  showing 
where  the  votes  were  cast — signed  by  one  McEelvey,  who  was  never  in  possession  of  the 
office  of  clerk,  and  who  I  prove  by  Johnson  never  had  qualified  as  clerk,  and  could  not  have 
acted  as  clerk  under  the  law  (see  copy  of  statute  July  9,  1868,  accompanying),  was  counted 
in  my  canvass,  giving  me  only  667  votes  instead  of  the  true  returns  from  that  county  under 
seal  of  the  county  court,  and  signed  by  the  acting  bonded  clerk  of  the  county  court,  and 
which  were  on  file  in  the  office  of  the  secretarv  of  state  at  the  time  of  the  canvass,  giving 
me  1,240  votes,  and  an  additional  majority  of  386,  out  of  which  I  had  been  defrauded  in  the 
canvass.    I  also  prove  by  the  same  witness  that  the  regular  returns  from  Scott  County, 
under  the  county  seal,  giving  me  453  additional  majority,  were  in  his  office,  and  had  been 
omitted  from  the  canvass  or  my  vote,  on  the  insufficient  and  fraudulent  pretense  that  the 
clerk  signing  the  returns  had  resigned  his  office,  when  I  could  prove  that  tne  clerk  had  not 
resigned,  and  that  the  resignation  on  file  bearing  his  name  was  a  forgery.     I  have  here 
stated  the  substance  and  result  of  the  evidence  taken-^an  attempt  at  proving  384  more  votes 
for  Bradley,  and  record  evidence  of  839  more  majority  for  me.    And  this  is  the  evidence 
which  Bradley  swears  I  wanted  suppressed,  but  which  I  have  taken  pains  should  be  care- 
fully preserved,  and  have  ready  to  present  to  the  committee  in  corroboration  of  my  statement. 
That  evidence  will  not  only  verify  what  I  state  of  it,  but  it  will  also  show  how  false  are 
several  allegations  contained  in  tne  sworn  statement  which  he  has  addressed  here.    His 
statement  of  what  it  proves  of  Hempstead  County  will  be  found  to  be  the  very  reverse  of 
what  the  evidence  shows.     Why  he  does  not  there  allude  to  the  grounds  of  contest  set  up 
in  his  pretended  notice,  for  J««fferson  and  Bradley  Counties,  is  probably  due  to  the  fact  that 
the  clerk  who  changed  the  ballots  in  the  ballot-box  in  the  latter  county  and  in  Bradley's 
own  town,  in  his  own  and  Bradley's  interest  after  the  election  was  over  and  the  returns 
made,  has  since  been  indicted  for  that  happy  afterthought  of  fraud.    But  that  Bradley  knew 
of  it,  if  he  was  not  a  party  to  it,  is  evident  from  the  fact  that  he  was  aware  of  it  in  time  to 
put  it  in  his  notice  of  contest  long  before  the  ballot-box  had  been  opened,  as  it  was  subse- 
quently in  another  contest,  and  when  no  one  could  have  known  anything  about  it  who  was 
not  in  the  secret  of  the  frand. 

To  show  how  thoroughly  satisfied  he  was  that  even  his  own  witnesses  had  only  made 
my  majority  and  election  only  more  apparent  than  it  was  before,  removing  from  it  the  cloud 
of  the  misnomers.  So  soon  as  I  had  drawn  out  of  Secretary  Johnson  the  true  returns  and 
votes  of  Hempstead  and  Scott  Counties,  showing  839  more  minority  to  which  I  was  entitled 
and  which  had  not  been  counted  for  me,  Bradley,  abruptly  and  with  excitement,  declared 
that  he  had  closed  his  case,  although  he  had  several  other  witnesses  there  whom  he  declared 
just  before  that  he  wanted  to  examine ;  to  all  of  which,  Mr.  R.  A.  Burton,  who  is  now  in 
this  city,  was  a  witness,  being  present. 

How  thoronghly  insincere  Bradley  was  in  his  pretense  of  contesting  mv  seat  is  perhaps 
sufficiently  illustrated  by  the  character  of  the  proof  which  he  took.  He  furnishes  nothing 
but  parol  evidence,  when  that  parol  evidence  itself  shows  he  might  have  furnished  attested 
copies  of  the  returned  poll-books  and  tallv-sheets.  I  objected  to  the  insufficiency  and  in- 
competency of  parol  testimony  when  he  showed  the  record  to  exist,  and  yet  he  did  not  fur- 
nish it,  showing  that  be  was  not  in  earnest  in  the  contest — not  even  to  the  extent  of  pro- 
ducing copies  as  exhibits — and  this  everybody  understood. 

His  statement  that  I  ever  approached  him,  or  made  any  proposition  to  him  of  any  kind, 
about  stopping  his  contest,  and  all  the  conversation  which  he  swears  to  as  having  passed  be- 
tween us  on  that  subject,  is  pnre  fiction.  About  three  days  after  the  closing  of  the  depositions 
Bradley  came  to  my  room,  at  the  Metropolitan  Hotel,  in  the  morning,  before  I  was  out  of 
bed,  and  there  said  to  me  that  Governor  Baxter  was  going  to  ^ive  him  an  appointment;  that 
he  had  not  yet  sent  off  the  evidence  taken,  and  if  I  would  just  pay  the  expenses  of  the 
''suit,*'  as  he  called  it,  to  which  he  had  been  to,  he  would  not  put  me  to  any  more  trouble. 
I  asked  him  what  the  expenses  were.    He  ^a^d  he  bad  been  involved  in  over  |1, 000  expense 
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in  feeS;  &,c»,  bnt  he  would  let  |1,000  cover  it.  I  told  him  I  had  not  the  money  and  conld 
not  raise  it.  He  then  said  I  could  raise  him  $500  to  meet  his  immediate  expenses,  and  he 
would  wait  for  the  other  $500  until  I  could  spare  it.  I  told  him  I  would  think  about  it  and 
see.  After  he  had  gone  I  reflected  that  it  did  not  in  any  manner  affect  my  election  ;  that 
that  was  over  and  universally  conceded,  even  by  Bradley  ;  that  it  was  only  the  more  firmly 
established  by  the  evidence  which  had  been  taken,  and  that  his  proposition  involved  noth- 
ing  but  a  question  of  personal  convenience  which  I  had  a  right  to  decide  for  myself.  I  re- 
membered that  the  filing  of  any  paper  purporting  to  be  in  contest  of  my  seat  would  suspend 
the  payment  of  my  salary  until  the  Ist  of  December,  and  mv  obligations  were  out  then  for 
nearly  $2,000  based  upon  my  expectation  to  be  able  to  pay  them  from  my  salary.  My  wife 
was  lying  seriously  ill  here  at  Washington,  and  I  was  painfully  anxious  to  come  on.  These 
considerations,  as  well  as  the  great  expense  of  a  contest,  decided  me  to  suffer  him  to  bleed 
me  that  much,  affecting,  as  it  did,  nothing  but  my  own  domestic  and  financial  convenience, 
and  affecting  no  right  but  my  own  individual  rigbt  to  the  money  which  he  insisted  upon 
having  as  the  price  of  my  peace  from  his  unwarrantable  and  dishonest  annoyance.  That  I 
bad  no  fears  for  the  result  of  a  contest,  or  that  it  could  affect  my  seat  in  Congress  in  any 
manner,  to  my  discomfort,  the  facts  which  I  have  presented  showing  my  immense  majority, 
and  the  evidence  taken  bv  Bradley  himself,  showing  my  election  more  strongly  than  before, 
all  abundantly  show.  I  knew,  Bradley  knew,  atd  every  man  in  Arkansas  knew  that  I  was 
elected  by  the  largest  vole  ever  polled  for  any  candidate  on  any  ticket  in  my  State. 

The  significance  of  the  whole  contest  is  explained  in  this.  Bradley  knew  that  Baxter 
and  the  reat  of  his  ticket  were  no  more  elected  than  he  was.  He  knew  thev.  would  under- 
stand that  in  a  contest  tor  the  State  at  large  I  would  develop  and  prove  that  fact  before 
Congress  and  the  country,  and  that  they  had  always  feared  it,  and  he  was  sure  that  by 
pressing  it  he  could  get  a  good  appointment  from  Baxter.  That  was  all  he  ever  pretended 
to  contest  for ;  il  was  universally  so  understood  and  talked  of  by  everybody,  as  many  per- 
sons in  this  city  now  can  testify.  He  told  me  and  told  others  that  he  was  not  going  to  be 
left  oat  in  the  cold  by  them,  and  if  they  did  not  provide  for  him  by  a  good  appointment  he 
was  going  to  show,  by  pressing  me  to  the  contest,  that  the  rest  of  them  were  not  elected, 
either.  Governor  Baxter  did  appoint  him  at  once  to  the  office  of  prosecuting  attorney  for 
his  district. 

And  now  let  us  inquire  the  uses  and  significance  of  the  presence  of  this  document  here. 
He  knew  that  I  would  do  all  that  I  promised  as  soon  as  I  was  able,  for  he  did  not  doubt 
a  word  which  I  never  broke  to  any  man.  Did  he,  then,  receive  a  higher  price  for  it  than 
$500 1  I  infer  that  he  did,  from  the  fact  that  he  has  exaggerated  the  amount  to  $1,500, 
which,  I  take  it,  he  did  to  enlarge  to  whomsoever  purchased  bis  statement  the  amount  he 
was  sacrificing,  in  order  to  raise  the  price  of  his  perjury.  And  to  whom  was  it  thus  valua- 
ble and  for  what  uset  Last  February,  when  ine  prima  facie  case  of  Gunter  v$,  Wilshire, 
third  Arkansas  district,  was  reported  from  this  committee  to  the  House,  Judge  Wilshire 
caused  to  be  conveyed  to  me,  through  Hon.  £.  A.  Fulton,  of  Arkansas,  who  was  here  at  the 
time,  and  through  my  colleague,  Hon.  O.  P.  Snyder,  the  intimation  that  if  I  took  any  part 
against  him  and  for  Colonel  Gunter  in  that  case  he  could  get  John  M.  Bradley  to  swear  to 
something  which  would  give  me  something  else  to  attend  to  for  a  while.  Then,  as  now. 
conscious  of  no  wrong,  and  that  in  all  that  I  had  to  do  with  John  M.  Bradley  I  had  violated 
no  law  of  God  or  man,  I  discharged  what  I  understood  to  be  my  duty  in  that  case  with  my 
knowledge  of  the  facts,  and  spoke  in  behalf  of  the  constituency  which,  as  member  at  large, 
I  represented  in  common  with  them,  and  as  I  ever  expect  to  do,  for  the  man  whom  I  knew 
they  had  elected,  a  conclusion  in  which  this  committee  has  agreed  with  me  upon  inquiry 
into  the  merits  of  the  case. 

I  am  also  informed  by  the  Hon.  Benton  Turner,  of  Arkansas,  now  in  this  city,  that  Judge 
Wilshire  told  him  in  his  office  in  Little  Rock,  when  Mr.  Wilshire  was  in  that  city  last  March, 
that  he  proposed  to  be  revenged  for  the  stand  which  I  had  taken  in  his  case ;  that  he  would 
procure  affidavits  from  Bradley  and  '*go  for  "  me,  no  matter  what  it  cost  Here  it  is  at  last, 
signed  by  Bradley,  March  30,  1874 — noi  sworn  to  at  first.  It  seems  it  was  hard  even  for 
John  M.  Bradley  to  swear  to  that  tissue  of  falsehood,  but  he  finally  came  up  to  the  require- 
ments, "  Received  by  W.  W.  Wilshire,  April  14, 1874."  See  indorsement  on  the  paper,  im- 
perfectly crossed  out ;  it  was  sent  back  to  be  sworn  to.  See  date  of  jurat,  ''April  *29,  1874." 
When  received  again  he  had  it  dropped*  in  the  petition-box  by  Mr.  Wood,  of  New  York, 
although  not  a  petition,  after  the  Speaker  and  the  Clerk  of  the  House,  and  several  members, 
had  refused  to  introduce  it,  as  an  improper  paper.  It  was  intended  to  be  in  time,  if  not  to 
deter  me  fiom  the  performance  of  my  duty  when  his  case  came  up  on  its  merits,  then,  if  pos- 
sible, to  weaken  my  influence  and  question  my  standing,  and,  possibly,  to  impair  my  effi- 
ciency in  the  humble  efforts  I  was  making  for  the  virtue  and  authority  of  popular  elections 
and  the  rule  of  the  majority  in  Arkansas,  in  the  contest  then  pending. 

This  has  been  Judge  Wilshire's  only  motive  that  I  know  ot.  There  has  been  no  personal 
difference  between  us  of  which  I  am  aware.  And  he  has  done  this  although  he  has  fre- 
quently talked  to  me  about  my  overwhelming  election— how  I  ran  ahead  of  my  ticket — and 
within  the  past  forty  eight  hours  has  acknowledged  to  me  that  he  knew  I  was  elected. 

This  simple  unvarnished  statement  of  the  facts  I  submit  to  the  committee  with  the  evidence 
that  was  taken  and  Bradley^s  letter  withdrav^ing  from  the  contest  and  acknowledging  my 
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election.  I  stand  entirely  acquitted  in  my  own  mind  of  any  wrongs,  the  infraction  of  any 
aw  of  man  or  God,  or  the  violation  of  any  right  except,  perhaps,  my  own  ;  that  the  whole 
thing,  from  the  commencement  of  the  election  down  to  the  present  hour,  was  an  outrage 
upon  my  rights  and  the  rights  of  the  people  of  Arkansas.  I  hope  I  have  made  it  as  clear 
to  the  minds  of  the  committee  as  it  is  to  mine. 

WM.  J.  HYNE8. 

I  solemnly  swear  that  the  foregoing  statement  is  true  to  the  best  of  my  knowledge 
and  belief. 

WM.  J.  HYNES. 
Sworn  to  and  subscribed  before  me  this  bth  day  of  Jane,  1874. 

H.  B.  SMITH, 
ChairmUn  Commitiee  on  Ele^tUms, 

Little  Rock,  Ark.,  April  18,  1973. 

Dear  Sir  :  Believing  that,  upon  further  or  on  a  complete  count  of  the  whole  vote  of  the 
State,  yon  received  a  majority  of  all  the  votes  cast  for  Congressman  at  large  for  the  State 
of  Arkansas  to  the  43d  Congress,  as  held  on  the  first  Tuesday  in  November,  1872,  I 
hereby  withdraw  from  a  further  contest  for  said  seat  in  the  43d  Congress  of  the  United 
States,  and  withdraw  all  notices  and  depositions  and  other  papers  appertaining  to  a 
contest. 

Hoping  you  may  prove  a  faithful  and  honest  Representative  of  the  best  interests  of  the 
people  of  the  State  of  Arkansas, 
I  am,  yours  truly, 

JOHN  M   BRADLEY. 
Hon.  Wm.  J.  Hynes, 

Little  Rock,  Ark. 


I  certify  that  I  served  the  within  notice  on  the  within-named  Hon.  William  J.  Hynes> 
at  the  request  of  Hon.  John  M.  Bradley,  by  delivering  to  the  Hon.  William  J.  Hynes  this 
the  original  notice.  This  in  the  county  of  Pulaski,  Sute  of  Arkansas,  city  of  Little  Rock, 
this  April  18,  1873. 

W.  T.  OLIN,  Shenff. 


Copy  of  act  of  July  9,  1868. 

B§  it  enacted  by  the  General  Assembly  of  the  State  oj  Arkansas  : 

Sbc.  1.  That  each  county  clerk  shall,  by  virtue  of  his  office,  be  clerk  of  the  circuit  court, 
derk  of  the  county  court,  clerk  of  the  court  of  probate,  and  recorder  for  bis  county. 

Sec.  2.  Be  it  further  enacted.  That  each  countv  clerk,  before  entering  upon  the  discharge 
of  the  duties  of  his  office,  shall  take  and  subscnbe  the  oath  prescribe  in  the  constitution 
for  officers,  and  shall  enter  into  bond,  with  good  and  sufficient  security  to  the  State,  in  any 
sum  not  exceeding  fifteen  thousand  dollars  (915,000),  at  the  discretion  of  the  county  court, 
conditioned  that  he  will  well  and  truly  perform  the  duties  of  his  office,  and  pay  over  to  the 
proper  officer  or  person,  all  moneys  that  mav  come  to  his  bands,  by  virtue  or  his  office,  and 
that  he,  his  executors  or  administrators,  will  deliver  to  his  successor,  safe  and  undefaced, 
all  books,  papers,  records,  seals,  and  furniture  belonging  to  his  office  *,  such  bond  shall  be 
approved  by  the  county  court  in  term-time,  or  by  the  presiding  judge  thereof  in  vacation, 
and  shall  be  recorded  in  said  county  and  filed  in  the  office  of  secretary  of  state. 

Sec.  3.  Be  it  further  enacted,  That  all  acts  and  parts  of  acts  in  conflict  with  this  act  are 
hereby  repealed,  and  that  this  act  take  effect  and  be  in  force  from  and  after  its  passage. 

Approved  July  9,  1868. 


BELL  VS.  SNYDER.— SECOND  CONGRESSIONAL  DISTRICT  OP 

ARKANSAS. 

Charges  alleging  that  legal  voters  were  fraudulently  and  illegally  refused  registration 
and  that  the  names  of  qualified  electors  were  stricken  from  the  polMists. 

The  judges  and  clerks  of  election  in  returning  votes  for  contestee  failed  to  state  for  what 
office,  although  it  was  clearly  expressed  on  each  ballot  that  the  ballot  was  for  a  Representa 
tive  in  Congress,  and  he  was  only  a  candidate  for  said  office  at  said  election.  The  county 
clerk  refused  to  certify  to  said  votes  for  him  to  the  secretary  of  state.  It  was  held  by  the  com 
mittee  that  the  ballots  must  be  counted. 
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The  declaration  of  a  voter  as  to  how  he  voted  or  intended  to  vote  is  competent  testi- 
mony. 

Report  in  favor  of  the  sitting  member,  O.  P.  Snjder,  adopted  December  23, 1874. 

Authorities  referred  to:  Constitution  of  Arkansas,  1672  ;  Election  Laws,  1868  ;  Hogan  vs. 
Pile,  2  Bartlett,  285 ;  Delano  vs.  Morgan,  2  Bartlett,  170 ;  Vallandigham  v$,  Campbell,  1 
Bartiett,  231,  2;  Niblack  vs.  Walls,  42d  Congress. 

December  23, 1874. — Mr.  HarrisoD,  from  the  Oommittee  od  ElectionSi 

submitted  the  following  report : 

From  the  proclamation  of  the  governor  and  the  certificate  of  the  sec- 
retary of  state  of  the  State  of  Arkansas,  and  the  abstract  of  the  returns 
of  the  election  held  in  the  second  Congressional  district  of  that  State 
on  the  first  Monday  of  November,  1872,  O.  P.  Snyder,  the  sitting  mem- 
ber, and  M.  L.  Bell,  the  contestant,  received  the  following  number  of 
votes  in  the  following-named  counties,  composing  that  district,  viz ; 


Coantlei. 


Ashley 

Bradley.... 
Oalhoan.... 
Colnrobia . . 

Ohlcot , 

Drew 

Dallai 

Grant 

Hot  Spring 
Hemptteod. 
Jeffenon... 
Lafmyette.. 
Oaachita... 

Saline 

Union 

Nevada .... 
Lincoln.... 

Total 


13,515 


This  abstract  shows  a  majority  for  Mr.  Snyder  of  104  votes. 
The  contest  is  made  upon  the  following  grounds,  set  out  in  the  notice 
of  contest : 

1.  That  in  the  county  of  Ashley  250  legal  voters,  who,  the  contestant 
alleges,  offered  to  vote,  and  would  have  voted  for  him,  were  fraudulently 
aud  illegally  stricken  from  the  list  of  voters. 

2.  That  in  the  county  of  Bradley  250  legal  voters  were  in  the  same 
manner  deprived  of  their  suffrages,  and  offered  to  vote  for  contestant, 
but  were  refused. 

3.  That  in  the  county  of  Union  400  legal  voters  were  illegally  and 
fraudulently  refused  registration,  offered  to  register  and  were  refused, 
and  all  of  them  intended  to  vote  for  contestant,  and  would  have  done  so 
if  they  had  been  permitted  to  register  and  vote. 

4.  That  in  the  county  of  Hot  Spring  200  legal  voters  were  illegally 
aud  fraudulently  stricken  from  the  list  after  the  board  of  registration 
had  adjourned,  and  all  of  them  would  have  voted  for  contestant  if  they 
had  not  been  denied  the  right  to  vote. 

5.  That  in  the  county  of  Hempstead,  the  vote  properly  stated  and  re- 
turned to  the  secretary  of  stete,  gave  Snyder,  the  sitting  member,  a 
majority  of  only  315,  but  a  false  and  fraudulent  return  of  said  vote  was 
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made  to  the  secretary  of  state  bj  an  unauthorized  person,  claiming  to 
be  clerk,  who  gave  false  and  imperfect  returns  of  said  election,  giving 
the  sitting  member  a  majority  of  703,  which  gives  the  sitting  member 
381  votes  he  is  not  entitled  to. 

The  answer  of  Snyder  to  the  notice  of  contest  denies  and  puts  in 
issue  all  of  the  allegations  in  the  notice,  and,  in  addition  to  such  denial 
of  the  same,  he  states  the  followiug  as  showing  that  the  vote  of  the  said 
Snyder  should  be  greater  than  as  returned. 

1.  That  in  Jefferson  Oounty  and  in  the  township  of  Bogy  there  were 
duly  and  legally  polled  for  him  some  400  votes,  and  the  same  were  cer- 
tified to  the  county  clerk,  and  the  judges  and  clerks  returned  the  said 
votes  for  Snyder,  but  failed  to  state  for  what  office,  and  therefore, 
although  it  was  clearly  expressed  on  each  ballot  that  the  ballot  was  for 
him  for  Congress,  and  that  he  was  only  a  candidate  for  said  office  at 
said  election,  the  county  clerk  refused  to  certify  to  said  votes  for  him  to 
the  secretary  of  state,  and  they  were  never  counted,  and  he  claims  that 
the  said  votes  be  counted  for  him. 

2.  That  in  the  counties  of  Calhoun,  Drew,  Bradley,  Dallas,  and  Sa- 
line, votes  were  likewise  returned  for  contestant  without  stating  for 
what  office,  and  the  same  were  counted  and  returned  for  contestant,  and 
if  said  votes  in  Jefferson  (Bogy  Township)  are  thrown  out,  the  sitting 
member  demands  that  these  votes  in  the  counties  above  named  be  also 
thrown  out. 

3.  That  in  Drew  County  the  Democratic  party,  of  which  contestant 
was  the  nominee,  by  force,  threats,  and  intimidation,  kept  and  prevented 
divers  voters,  whose  names  are  unknown  (say  300),  from  voting  for  the 
sitting  member,  and  induced,  by  threats,  force,  and  intimidation,  many 
such  persons  to  vote  for  contestant. 

4.  That  in  the  counties  of  Drew,  Calhoun  Ouachita,  Saline,  Ashley, 
Hot  Spring,  and  Dallas,  a  large  number  of  persons,  1,000  or  more,  whose 
names  are  unknown,  were  allowed  to  register  and  vote,  who  were  dis- 
franchised by  the  laws  of  the  state,  and  said  persons  voted  for  contest- 
ant illegally  and  wrongfully.  These  were  the  issues  made  by  the  notice 
and  answer. 

The  following  are  some  of  the  provisions  of  the  constitution  and  stat- 
utes of  the  State  of  Arkansas  which  bear  on  some  of  the  questions  the 
committee  have  examined  in  this  case : 

By  the  constitution  in  force  in  1872  certain  classes  of  persons  were 
disfranchised,  and  a  system  of  registration  was  established  to  determine 
wbo  were  qualified  electors,  under  the  constitution,  by  the  act  approved 
July  15,  1868. 

By  this  act  the  governor  is  authorized  to  appoint  three  loyal,  compe- 
tent, and  discreet  citizens  of  each  county  as  a  board  of  registration,  the 
president  of  the  board  being  required  to  do  the  active  work  in  register- 
ing the  voters,  and  tbe  three  to  meet  at  the  court-house  in  their  respect- 
ive counties,  during  the  six  secular  days  next  preceding  the  tenth  day 
before  each  general  election,  as  a  board  of  review. 

Section  9  of  tbe  act  gives  the  registrar  power  to  examine  on  oath  all 
applicants  for  registration,  and  upon  diligent  inquiry  to  ascertain  his 
qualifications ;  and  if,  from  his  own  knowledge  or  evidence  produced, 
any  person  is  not  qualified,  he  is  not  to  enter  his  name  on  the  list.  The 
registrar  shall  issue  a  certificate  to  every  person  who  is  found  to  be  a 
qualified  elector,  showing  that  said  elector  is  entitled  to  vote  until  his 
certificate  is  revoked  by  the  board  of  review. 

This  board  of  review  acts  as  a  court  of  appeal  and  revision,  and  their 
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acts  are  a  final  adjadication  upon  the  rights  of  a  voter,  subject  to  appeal 
to  the  supreme  court. 

Sec.  12.  *  *  *  The  said  board  of  review  shall  pass  upon  the  claims  of  all  persons 
Yiho  have  been  unable  to  appear  before  the  registrar  oi  the  respective  precincts,  districts,  or 
wards;  upon  the  claims  of  persons  who  consider  iniustice  has  been  done  them  hy  the  reg-is- 
trar  refusing  to  record  them  as  qualified  voters,  and  also  to  any  objections  made  to  persons 
registered  as  voters. 

If  such  board  of  review  shall  be  satisfied  that  any  person  applying  to  be  placed  on  the  list 
of  voters  could  not  have  appeared  before  the  registrar  in  his  precinct,  district,  or  ward,  with* 
out  great  Inconvenience,  tney  shall  place  his  name,  if  entitled  to  be  registered  as  a  voter,  od 
the  list  of  the  election  precinct,  district,  or  ward  in  which  he  resides. 

If  the  board  shall  be  fully  satisfied,  from  testimony  brought  before  them,  that  anv  person 
has  been  rejected  bv  the  registrar  wrongfully  and  without  cause,  they  shall  place  the  name 
of  such  person  on  toe  list  of  voters  of  the  election  precinct,  district,  or  ward  in  which  he  re- 
sides,  and  issue  him  s  certificate  of  the  fact,  or,  if  it  satisfactorily  appears  to  the  board,  from 
their  own  knowledge  or  testimony  brought  before  them,  that  any  person  has  been  placed 
on  the  list  of  any  election  precinct,  district,  or  ward  of  said  county  who  has  been  guiltv  of 
any  of  the  acts  named  in  the  constitution  as  disqualifying  a  person  to  be  a  voter,  they  snail 
strike  from  the  list  of  voters  the  name  of  such  person. 

Sec.  13.  Immediately  after  the  closing  of  said  registration,  the  registrars  shall  make  out 
and  certify  two  fair  copies  for  each  election  precinct,  district,  or  ward  in  their  respective 
counties,  alphabetically  arrange,  of  the  names  of  the  qualified  voters  as  a<certained  and  de- 
termined by  said  board  of  review,  one  of  which  copies  for  each  election-precinct  they  shall 
deposit  with  the  clerk  of  the  county  court,  on  or  before  the  Saturday  next  preceding  the 
election,  and  the  other  they  shall  deliver  forthwith  to  some  one  of  the  persons  who  shall  nave 
been  appointed  to  act  as  judge  of  the  election -precinct,  district,  or  ward  for  which  the  list 
was  made,  and  shall  take  his  receipt  therefor. 

Sec.  14.  *  *  *  The  registrars  shall,  as  soon  as  possible,  deposit  with  the  said  clerk 
the  original  books  of  registration,  which  shall  be  preserved  and  kept  among  the  records  of 
said  court,  except  when  otherwise  disposed  of  as  hereinafter  directea. 

It  will  be  perceived  that,  by  virtue  of  these  provisions,  every  persoo 
who  holds  a  certificate  is  entitled  to  vote  until  his  name  is  stricken  from 
the  original  list  and  his  certificate  revoked. 

The  board,  when  in  session  as  a  court  of  review,  ascertain  and  deter- 
mine who  is  entitled  to  vote,  subject  to  appeal  to  the  supreme  court ; 
and  when  they  close  the  registration  and  adjourn  on  the  sixth  day,  they 
are  to  make  fair  copies  of  the  list  for  the  clerk  of  the  county  and  for  the 
judges  of  election.  The  original  list  never  goes  to  the  judges  of  election. 
The  board  of  review  exercises  an  arbitrary  power  to  strike  names  from 
the  list  on  their  own  knowledge  of  disqualifying  acts,  and  to  revoke  cer- 
tificates already  issued ;  but  every  name  which  is  on  the  list,  when  they 
close  the  registration  so  as  to  be  ready  to  make  copies,  is,  under  the 
statute,  a  legal  voter,  and  no  power  on  earth  can  deprive  him  of  the 
legal  right  to  vote ;  after  that,  no  action  of  the  board  as  a  whole,  or  of 
any  member  of  the  board,  or  of  any  other  authorities  or  persons,  can 
invalidate  that  right. 

Section  30  of  the  election  law  of  July  23,  1868,  is  in  these  words : 

All  persons  who  present  certificates  of  registration,  and  whose  names  appear  on  the  regis- 
tration-books,  shall  be  entitled  to  vote  at  any  and  all  elections  authorized  by  the  laws  and 
constitution  of  this  State,  and  no  challenge  shall  debar  such  person  from  voting  at  any 
election. 

ASHLEY  COUNTY. 

It  is  alleged  by  contestant,  in  his  notice  of  contest,  that  in  this  county 
250  legal  voters  who  offered  to  vote  and  would  have  voted  for  him  were 
fraudulently  and  illegally  stricken  from  the  list  of  voters.  The  proof 
does  not  seem  to  be  directed  so  much  toward  proving  that  legal  voters 
were  stricken  from  the  list  of  voters  as  of  showing  that  certain  persons 
in  this  county  who  were  on  the  original  registration-lists,  but  not  on  the 
copies  thereof  furnished  the  precinct  judges,  were  not  permitted  to  vote 
aotwJtbstandiDg  they  held  certificates  of  registration. 
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Under  the  law  every  person  holding  a  certificate  was  entitled  to  vote 
nntil  his  name  was  stricken  from  the  original  list  and  his  certificate  re- 
voked. The  position  contended  for  by  contestant,  sustained  by  the  au- 
thorities, cited  that  where  names  appear  on  original  registration-books, 
but  do  not  appear  on  copies  famished  precinct-judges,  it  is  an  error  to 
reject  the  votes  of  such  electors,  and  that  their  votes  are  to  be  counted 
(Hogan  V8.  Pile,  2  Bartlett,  285) ;  and  that  votes  of  qualified  electors 
should  be  counted  (Delano  vs.  Morgan,  2d  Bartlett,  170 ;  Yallandigham 
vs.  Campbell,  1  Bartlett,  231 ;  Niblack  vs.  Walls,  Forty-second  Congress), 
is  undoubtedly  correct,  but  in  this  case  we  are  to  consider  the  conclu- 
siveness or  sufficiency  of  the  proof  as  to  which  of  the  candidates  the 
electors  who  are  shown  to  have  been  registered  and  to  have  held  cer- 
tificates would  have  voted  for,  and  what  constitutes  competent  proof 
thereof. 

The  contestant  proves  by  W.  L.  Butler  (p.  26)  that  nineteen  men,  viz, 
Henry  Herrod,  W.  L.  Howell,  John  T.  Carnoham,  James  M.  Thompson, 
John  Kindness,  William  Moss,  William  Turner,  Wiley  A.  Maxwell,  Arch- 
ibald Noble,  Samuel  E.  Clinton,  D.  T.  Barnes,  Robert  Daniel,  William 
H.  Furlow,  William  8.  Martin,  John  H.  Keener,  James  T.  Hill,  Bichard 
Evans,  W.  T.  Evans,  and  Henry  A.  Hall  were  duly-registered  voters, 
had  certificates  of  registration,  and  tendered  their  ballots  and  offered  and 
attempted  to  vote  for  M.  L.  Bell,  the  contestant ;  that  their  votes  were 
rejected  by  the  judges  of  election,  and  were  never  counted ;  and  that  they 
made  affidavit,  and  again  tendered  their  ballots,  and  were  refused :  and 
the  original  affidavits  and  ballots  of  seventeen  of  them  are  exhibited. 
Two  of  them,  Howell  and  Clinton,  exhibit  their  affidavits  with  their  own 
depositions  (pp.  70,  72). 

The  committee  think  these  19  votes  should  be  counted  for  contestant, 
for  Butler,  the  witness  who  swears  to  the  facts  above  stated  as  to  these 
nineteen  voters,  was  a  supervisor  of  the  election,  and  proves,  in  addition 
to  the  facts  stated  above,  that  the  affidavits  of  the  parties  were  depos- 
ited with  him,  as  supervisor,  on  the  day  of  election,  and  that  these  par- 
ties declared  at  the  time,  as  the  statements  in  the  affidavits  show,  that 
they  offered  to  vote  for  contestant. 

The  law  is  settled  that  the  declaration  of  a  voter  as  to  how  he  voted 
or  intended  to  vote,  made  at  the  time,  is  competent  testimony  on  the 
point.    (Yallandigham  vs.  Campbell,  1  Bart.,  231,  232.) 

The  statement  contained  in  the  affidavits  of  these  19  voters  that  they 
offered  to  vote  the  ticket  attached  to  their  respective  affidavits,  on  each 
of  which  tickets  the  name  of  the  contestant  was  found  as  a  candidate 
for  Congress,  amounts  to  a  declaration  of  the  voter  which  brings  the 
case  within  the  rule  decided  in  Yallandigham  vs.  Campbell.  These 
declarations  are  valid  as  a  part  of  the  res  gestw  ;  and  these  declarations 
are  supported  by  the  testimony  of  the  supervisor,  who  states  the  fact 
that  nearly  all  of  these  19  voters  made  these  affidavits  when  they  pre- 
sented their  certificates,  and  with  their  ballots  attached,  and  that  they 
deposited  them  with  him,  as  supervisor,  on  the  day  of  election. 

The  objection  that  this  is  hearsay  evidence,  and  that  the  deposition 
of  each  particular  voter  is  the  only  competent  evidence  of  the  fact 
sought  to  be  proven,  is  not  well  taken.  The  witness  Butler  does  not 
prove  what  these  19  voters  said  to  him,  but  what  they  did.  There  is  a 
marked  distinction  between  proof  of  wha£  a  party  said  and  proof  of 
acts  of  the  party  or  facts  connected  with  what  he  did.  In  the  one  case 
it  may  be  hearsay  testimony ;  in  the  other  it  is  testimony  as  to  facts 
which  the  witness  observed,  which  is  just  as  competent  as  the  testimony 
of  the  voter  as  to  facts  in  which  he  was  an  actor. 
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The  60  votes  proven  by  G.  W,  Norman,  supervisor,  Carter  precinct, 
must  also  be  admitted  and  counted  for  contestant.  The  proof,  page  88 
of  the  record,  shows  that  50  voters,  whose  names  are  set  out,  were  re- 
fused the  privilege  of  voting  because  their  names  were  not  on  the  town- 
ship list.  They  had  all  of  them  certificates  of  registration,  and  presented 
them  and  offered  to  vote  on  them,  and  made  affidavits  on  the  day  of 
election,  and  each  of  said  voters,  as  said  affidavits  show,  swore  that  at 
the  election  on  that  day  at  Garter  Township  they  presented  the  affidavit 
annexed,  and  thereupon  offered  to  vote  the  ticket  attached  (including 
the  name  of  contestant  for  Congress,  second  district)  and  the  judges 
of  election  rejected  and  refused  to  receive  the  same  and  to  record  their 
votes. 

But  each  one  of  these  affidavits,  spoken  of  by  the  voters  as  the 
^'affidavits  annexed,"  shows  that  their  names  had  been  stricken  from 
the  registration-books — they  say  in  the  affidavit  improperly.  They  show 
in  the  affidavits  made  by  them,  respectively  (and  they  are  uniform), 
facts  which  it  would  seem  clearly  entitled  them  to  be  registered,  and 
which  show  that  they  were  each  duly  registered. 

The  committee  present  for  the  inspection  of  members  of  the  House 
the  two  affidavits  made  by  each  one  of  the  50  excluded  voters,  which, 
with  the  ticket  attached  to  each,  are  samples  of  all  the  others.  They 
are  as  follows : 

State  of  Arkansas, 

CautUg  of  A$hU}f : 

I,  Jason  C.  Wilson,  of  the  county  and  State  aforesaid,  do  solemnly  swear  that  I  am  a 
male  person  over  twenty  one  years  of  age,  and  bare  been  a  resident  of  the  State  of  Arkansas 
more  than  six  months  previons  to  this  date,  and  an  actual  resident  of  Ashley  County,  in  the 
State  of  Arkansas,  ana  am  not  disqualified  from  re^stering  and  voting  by  any  of  the  sub- 
divisions one,  two,  three,  four,  five,  and  six,  of  section  three  of  article  eight  of  the  consti- 
tution of  the  State  of  Arkansas ;  and  that,  on  the  10th  day  of  October,  1872,  I  presented 
myself  for  registration  as  a  voter  to  C.  W.  Qibbs,  president  of  the  board  of  registrars  for 
Ashley  County,  in  said  State,  duly  appointed  by  the  i^ovemor  of  said  State,  and  acting,  and 
at  Hamburgh,  the  place  designated  by  the  advertisements  of  the  said  president  of  said 
board  for  the  registration  of  the  voters  of  Carter  Township,  in  said  county,  and  on  the  day 
and  between  the  honrs  designated  in  said  advertisement,  and  did  take  the  oath  preecribed 
by  section  five  of  article  eignt  of  the  constitution  of  the  State  of  Arkansas,  and  that  I  was 
registered  by  said  board  of  registrars  as  a  legal  voter  for  said  township,  in  said  county,  and 
that  my  name  has  been  improperly  stricken  fi'om  the  registration-books. 

JASON  C.  WILSON. 

f  Sworn  to  and  subscribed  before  me,  an  acting  and  duly-commissioned  justice  of  the  peace 
for  Ashley  County,  In  the  State  of  Arkansas,  this  5th  day  of  November,  1872. 

TH08.  J.  WELLS, 

t/tf  jdce  of  the  Peace, 

REFORM  TICKET. 

For  electors  for  President  and  Vice-President. — Jordon  E.  Cravens,  Robert  C.  Newton, 
James  H.  Fleming,  Poindexter  Dunn,  George  P.  Smoote,  Walter  0.  Lattimore. 

For  governor.— 5o»eph  Brooks. 

For  lieutenant-governor, —Dwaiel  J.  Smith. 

For  secretary  of  state, — Edward  A.  Fulton. 

For  auditor. — James  R.  Berry. 

For  treasurer. — Thomas  J.  Hunt. 

For  attorney 'general.  —Benjamin  T.  Du  Vail. 

For  superintendent  of  public  instruction. — Thomas  Smith. 

For  associate  justices  of  supreme  court. — William  H.  Harrison,  John  T.  Bearden. 

For  superintendent  of  penitentiary. — William  L.  Cook. 

For  Congressman  at  large. — WilKam  J.  Hynes. 

For  Congress^  second  district. — Marcus  L.  Bell. 

Twenty  second  senatorial  and  representative  district, — For  senators :  Isaac  Newton,  Francis 
C.  Downs.  For  representatives :  X.  J.  Pindall,  O.  F.  Parish,  I.  L.  Brooks,  J  .T.  W.  Tiller, 
Cur  Trotter,  M.  W.  Gibbs. 
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COUNTY  TICKET. 

For  county  judge, — John  Hill. 

For  sheriff.—^.  H.  Dean. 

For  coroner, — H.  W.  Wade. 

For  clerk,— W,  J.  White. 

For  treasurer.— Williekm  B.  Stell. 

For  surveyor. — William  Haj^hes. 

For  tax'ttssessor. — John  A.  Simpson. 

For  justices  of  the  peace  for  Totouship, — ^Tallj,  Halle  j,  Wood. 

For  constable. — Harris. 

State  op  Arkansas, 

County  of  Ashley : 

If  Jason  C.  Wilson,  of  the  county  and  State  aforesaid,  do  solemnly  swear  that,  upon  the 
5th  day  of  November,  A,,D.  1872,  at  the  fi^neral  election  for  Representatives  in  Cong^ress 
and  presidential  electors,  held  at  said  time,  I  did  present  before  the  judges  of  election  for 
the  precinct  of  Carter,  county  of  Ashley  and  State  of  Arkansas,  the  affidavit  hereunto  an- 
nexed, and  upon  said  affidavit  I  did  offer  to  vote  the  ticket  thereunto  attached  ;  and  that 
sidd  judges  of  election  in  the  precinct  aforesaid  did  reject  and  refuse  to  receive  the  same^ 
and  to  record  my  said  vote  thereunder. 

JASON  C.  WILSON. 

Sworn  to  and  subscribed  before  me,  an  actineand  duly  commissioned  justice  of  the  peace 
for  Ashley  County,  in  the  State  of  Arkansas,  this  5th  day  of  November,  1872. 

THOS.  J.  WELLS,  J.  P. 

The  committee  woald  have  felt  boand  to  refuse  to  count  these  fifty 
votes  for  contestant,  as  the  affidavits  of  the  voters  themselves  showed 
that  their  names  had  been  stricken  from  the  registration -books,  and  be- 
cause under  the  laws  of  Arkansas  then  in  force  the  board  of  review, 
provided  for  in  the  act  of  July  15, 1868,  were  authorized  in  the  cases 
or  for  the  causes  mentioned  in  the  twelfth  section  of  that  act  to  strike 
any  voters  from  the  list ;  but  the  committee  found,  by  reference  to  the 
proof  on  the  subject,  the  following  state  of  facts,  as  shown  by  the  dep- 
ositions of  G.  C.  Allen  and  James  Hawkins,  two  of  the  three  members 
of  the  board  of  review  (pp.  23, 24,  25  of  the  record),  that  these  witnesses 
and  G.  W.  Gibbs,  who  was  president  of  the  boara,  acted  as  the  board 
of  review  in  Ashley  Gounty,and  that  there  were  no  names  of  any  voters 
stricken  from  the  list  by  authority  of  the  board  after  the  board  ad- 
journed, and  none  were  authorized  by  the  board  to  be  stricken  from 
the  list  during  the  sitting  thereof,  except  John  Hill  and  two  or  three 
others,  and  the  witness  Allen  says,  in  relation  to  them,  that  he  does 
not  know  that  the  board  authorized  them  to  be  stricken  from  the  list. 
The  fact  that  these  fifty  persons,  whose  names  did  not  appear  in  the 
precinct  lists  as  registered  voters,  were  not  stricken  from  the  original 
list  by  authority  of  the  board  of  review  is  still  further  shown  by  the 
deposition  of  W.  T.  Evans,  supervisor  of  Ashley  Gounty  (record,  page 
25),  which  is  as  follows : 

W.  T.  EvAKS,  a  witness,  being  introdnced,  sworn,  and  examined,  deposeth  and  saitb 
for  contestant.  (O.  W.  Norman  and  Van  Qilder  and  McKelvej  present  as  counsel  for  con- 
testant, and  Hon.  O.  P.  Snyder,  in  person,  and  W.  D.  Moore,  as  attorney,  present  for  con- 
testee.) 

Questions  by  contestant : 

Question.  Wbat  is  your  name,  age,  and  residence  t — ^Answer.  My  name  is  W.  T.  Evans' 
age,  33 ;  and  reside  in  Arkansas. 

Q.  Are  you  a  qualified  and  legal  voter  in  Ashley  County,  Arkansas  t — A.  I  am. 

Q.  Did  you  act  as  supervisor  of  the  election  in  Ashley  County  on  the  5th  day  of  Novem- 
ber, 1872,  for  the  election  of  Congressman  to  the  Forty-third  Congress  t — A.  I  aid. 

(Contestee  objects,  as  it  is  a  matter  of  record,  which  is  the  best  evidence,  and  as  it  does 
not  apply  to  the  allegations  of  contestant. ) 

Q.  As  such  supervisor  were  you  present  at  all  the  sittings  of  the  board  until  its  adjourn- 
ment ? — A.  I  was. 

(Contestee  objects,  as  it  is  an  inelevant  answer  and  is  not.applicable  iotii««A\ft%^\K»ii%\\i 
the  bill.) 
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Q.  Did  said  board  of  review  authorize  the  strikiDfj^  off  or  omission  of  anj  names  darinn^ 
its  session  from  the  original  list  of  registered  voters? — A.  It  did  not. 

Q.  Did  you  speak  to  any  of  the  registrars  in  reg^ard  to  the  striking  off  or  omission  of  any 
names? — A.  Mr.  Bird  in  my  presence  asked  this  question  of  the  board  of  review:  **Now 
the  board  of  review  has  adjourned  let  us  understand  this  matter.  Has  any  names  been 
stricken  from  the  books  ?  '*  And  C.  W.  Gibbs,  who  was  president  of  said  board,  replied, 
*'None  have  been  stricken." 

(Contestee  objects  because  it  is  not  pertinent  to  the  issue,  and  a  conclusion  of  law  and 
not  of  facts.) 

Q.  What  persons  comprised  the  board  of  review  t — A.  C.  W.  Gibbs,  James  Hawkins, 
and  C.  C.  Allen. 

(Contestee  objects  because  it  is  a  matter  of  record,  which  is  the  best  evidence,  and,  un- 
less the  absence  of  the  record  is  accounted  for,  not  competent.) 

Q.  Is  C.  W.  Gibbs  dead  ? — A.  It  is  generally  reported  and  believed  that  he  is.  I  heard 
a  man  who  helped  bury  him  aav  he  was  dead. 

W.  T.  EVANS. 

The  committee  concludes^  therefore,  that  the  proof  shows  that  these  50 
voters  were  daly  registered  voters ;  that  they  held  certificates  and  their 
names  were  regularly  on  the  original  list  of  registration ;  that  they  were 
not  stricken  from  the  list  by  any  competent  authority ;  that  they  were 
entitled  to  vote ;  that  they  offered  to  vote,  and  should  have  been  per- 
mitted to  vote  the  ticket  appended  to  their  affidavits  respectively ;  that 
the  failure  to  place  their  names  on  the  precinct  lists,  and  the  refusal  of 
the  officers  at  the  election  to  permit  them  to  vote  was  a  gross  fraud  upon 
their  rights,  and  that  the  votes  must  be  counted  for  contestant. 

As  to  the  claim  that  20  registered  voters  who  were  refused  the  privi- 
lege of  voting  at  Portland  Township,  in  Ashley  County,  should  be 
counted  for  the  contestant,  it  is  not  so  clear. 

L.  Bloomer,  supervisor  at  that  precinct,  in  his  deposition,  page  164, 
states  that  the  20  persons  whose  names  are  given  by  him  had  certifi- 
cates of  registration,  and  that  he  saw  all  of  them  registered  except  two. 
and  that  they  would  have  voted  for  contestant  if  they  had  been  allowed 
to  vote ;  that  they  presented  their  certificates  of  registration  and  offered 
to  vote ;  then  made  affidavit  and  offered  to  vote ;  and  he  appends  to  his 
deposition  the  affidavit  and  ballot  of  8  of  the  20,  which  he  says  is  all  he 
can  produce.  He  says  that  he  did  not  read  all  the  tickets,  but  to  the 
best  of  his  knowledge  the  parties  would  have  voted  for  Bell,  as  all  the 
reform  tickets  were  alike. 

The  committee  regard  the  fact  of  these  20  persons  having  been  regis- 
tered as  voters  as  sufficiently  proven,  but  the  proof  as  to  the  fact  that  all 
of  them  offered  to  vote  for  contestant,  or  that  they  intended  to  or  would 
have  voted  for  contestant,  is  insufficient ;  some  of  them  filed  or  made  affi- 
davits, attaching  thereto  the  ballot  offfered  by  them  respectively,  on  the 
day  of  election,  and  their  votes  should  be  counted  for  contestant,  viz : 
C.  M.  P.  Grantham,  p.  166;  J.  J,  Smith,  p.  167;  E.  S.  Wilson,  p.  168; 
Harrell  Wells,  p.  169;  J.  H.  Wilson,  p.  170;  J.  L.  Sanford,  p.  172;  J. 
A.  H.  Wilson,  p.  171 ;  James  E.  Smith,  p.  165.  And  the  following  per- 
SODS  deposed  as  to  the  fact  of  their  having  offered  to  cast  the  ballot  (in- 
cluding the  name  of  contestant  for  Congress)  referred  to,  to  wit,  R.  S. 
Wilson,  p.  56 ;  J.  M.  Chairs,  p.  49 ;  Samuel  B.  Brady,  p.  52;  William  B. 
Brown,  p.  54;  L.  B.  Saunders,  p.  54;  William  H.  Barriuger,  p.  57; 
Jesse  George,  p.  64;  J.  B.  Kinnabrew,  p.  77  ;  S.  S.  Bell,  p.  77  ;  in  all, 
17  votes. 

In  Extra  and  Union  Townships  there  were  20  voters  whose  depositions 
are  found  on  pp.  47,  50,  54,  58,  60,  62,  65,  6Sy  74,  77,  78,  80,  82,  84,  86, 
173,  175,  177,  and  179,  and  who  state  that  they  were  registered  voters, 
and  presented  their  certificates,  and  offered  to  vote  for  contestant,  but 
were  refused. 
Tlje  names  of  some  of  these  witnesses,  13  in  number,  were  not  inserted 
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in  the  notice  to  take  depositions,  but  the  counsel  of  the  sitting  member 
was  present  at  tbe  taking  of  the  deposition,  made  no  objection,  and  thus 
waited  it.  These  20  votes  must  be  counted  for  contestant;  so  that,  to 
resume,  he  is  entitled  to  have  the  following  in  Ashley  County  added  to 
his  vote : 

Votes. 

In  De  Bastrop  Township 19 

In  Carter  Township 50 

In  Portland  Township 17 

In  Extra  and  Union  Townnbips 20 

In  all 106 

BBADLEY  COUNTY, 

At  Pennington  precinct,  as  shown  by  the  testimony  of  John  B.  Ben- 
nett, United  States  supervisor,  there  were  16  registered  voters  who 
offered  to  vote  for  contestant,  whose  ballots  were  refused.  The  affida- 
vits of  these  16  voters,  with  the  ticket  they  offered  to  vote  attached, 
shows  all  the  facts  to  justify  the  committee  in  counting  these  votes  for 
the  contestant.    (See  record,  pages  from  191  to  213  inclusive.) 

To  these  16  votes  must  be  added  the  vote  of  James  M.  Gill,  page  184, 
making  17  votes  to  be  counted  for  contestant. 

UNION  COUNTY. 

In  this  county  there  was  evidently  fraud  practiced  by  the  officer  hold- 
ing the  election,  but  the  proof  is  general,  and  is  not  of  a  character  to 
justify  the  committee  in  sustaining  the  claim  of  contestant. 

HOT  SPRING  COUNTY. 

The  proof  shows  that  68  votes  were  cast  for  contestant  at  Saline  Town- 
ship. The  county  records  were  burned,  and  by  mistake  the  vote  of  the 
precinct  was  not  counted.  (See  record,  pp.  216,  217,  218,  219,  220,  and 
deposition  of  secretary  of  state,  page  6.) 

But  in  this  county  there  must  be  four  votes  deducted  from  Bell's  vote, 
the  same  being  cast  by  persons  shown  by  the  proof  to  be  nonresidents 
of  the  second  Congressional  district.    (Biecord,  p.  318.) 

Tbe  proof  also  shows  that  94  votes  were  inserted  in  the  returns  from 
this  county  for  Mr.  Bell,  which  were  never  cast  for  him,  and  65  votes 
were  handed  to  the  secretary  of  the  reform  central  committee,  and  given 
by  the  said  secretary,  Charles  J.  Peshall,  to  Mr.  Bassett,  the  county  clerk, 
who  certified  and  counted  said  65  votes  for  contestant  to  the  secretary 
of  state.  There  were  no  affidavits  with  the  ballots,  nor  were  they  re- 
turned by  the  judges  or  clerks  or  judges  of  Hot  Spring  Township,  or 
any  other  township  in  said  county.  (See  dep.  of  Obarles  J.  Peshall,  B. 
A.  Nichols,  and  A.  H.  Bassett,  pp.  317, 318, 319, 320  of  tbe  record.)  These 
votes,  it  is  clear,  should  be  deducted  from  the  vote  counted  by  the  sec- 
retary of  state  for  the  contestant. 

JEFFBKSON  COUNTY. 

In  this  county  there  were  cast  at  Bogy  Township  for  Snyder  423  votes, 
and  for  Bell  37  votes.  (See  small  pamphlet  of  evidence,  page  5,  et  seq.) 
And  the  returns  for  this  township  were  never  counted  by  the  secretary 
of  state  for  the  reasons  stated  in  the  proof,  and,  a»  will  b^  ^^^w\)^  NiXi^ 
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certified  trauscript  from  the  secretary's  office,  filed  with  the  committee, 
423  votes  should  uow  be  added  to  Snyder's  vote,  and  37  votes  to  BelPa 
vote. 

HEMPSTEAD  COUNTY. 


In  this  connty  the  official  abstract  made  by  the  secretary  of  state 
gives  Mr.  Snyder  1,359  votes,  and  Mr.  Bell  663  votes ;  a  majority  for 
Snyder  of  696  votes.  The  abstract  was  based  on  a  return  made  by  one 
McKelvey,  who  claimed  to  be  clerk  of  the  county  court  of  Hempstead 
County,  and  included  only  seven  of  the  eleven  townships  of  the  county. 
The  McKelvey  return  is  as  follows : 


Townthipe. 

ToUli. 

NunM  of  cftodidAtef. 
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For  OongrtM^  itcond  dUtrict. 

O.  P.  Snyder  received 

431 

409 

343 

115 

67 

79 

33 

1,359- 

M.  L.  Bell  received... 

Itt 

103 

101 

eo 

77 

93 

48 

&BA 

The  following  is  the  return  made  by  S.  P.  Sanders,  clerk  of  said 
county,  of  the  entire  eleven  townships,  giving  Snyder  1,551  votes,  and 
Bell  1,236,  or  a  majority  of  315  for  Snyder  instead  of  a  majority  of  696 
votes.    (See  page  18  of  the  record.) 

Abstract  of  tke  votes  cast  for  Congrtssman  of  the  second  district  of  Arlansas,  at  a  general 
election  keld  in  Hempstead  Countff  November  5,  1872|  made  from  the  return  of  the  judges  and 
derls  of  election^  filed  in  my  office,  and  opened  and  published  by  me  November  9,  1872. 


Voting  preelncta. 


Omu  No.  1 

Osan  No.  3 

MarUnaville..... 
Wallaeeborgfa... 
Pleasant  Grove . 

NaahviUe 

Mineral  Springi. 

Colnmboi 

Fulton 

Spring  Hill 

Center 


Total. 


p 
X 


431 

403 

fi7 

79 

33 

73 

49 

943 

115 

61 

9 


\» 
109* 
77 
93 
4d 
15» 
163 
101 
60 
164 
87 


1,551         l.S3e 


O.  p.  Snyder 1,551 

Marcus  L.  Bell J,236- 


315. 


Witness  my  band  and  official  seal  as  clerk  of  Hempstead  Connty,  November  9,  1872. 
[SEAL.]  S.  P.  SANDERS.  Clerk. 

By  A.  E.  EAKIN,  Deputy  Clerk. 
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Iq  the  first  place,  the  abstract  made  by  the  secretary  of  state  was 
based  on  this  return  made  by  McKelvey,  which  omitted  four  of  the  pre- 
cincts in  Hempstead  County.  In  the  second  place,  Sanders  was  the 
clerk  de  facto  and  dejure^  and  McKelvey  was  not,  as  appears  by  the  depo- 
sition of  Andrew  E.  Eakin,  page  14,  and  Exhibit  No.  1,  attached  there- 
to, and  which  deposition  is  as  follows  (pages  15, 16,  and  17),  tIz  : 

Qaestion.  Who  was  clerk  of  said  county  on  5th  November,  1872  7 — Answer.  Simon  P. 
Sanders  was  appointed  clerk  of  said  county  on  said  5th  November,  by  the  county  judge  in 
vacation,  and  was  confirmed  county  clerk  by  the  county  court  in  session  on  the  6th  Novem- 
ber, 1872,  gave  bond  as  required  by  law  (which  bond  was  duly  approved  by  the  court), 
qualified,  and  took  charge  of  the  ofiice,  books,  papers,  records,  &c.,  same  day. 

3.  Q.  How  long  did  Sanders  act  as  clerk,  aforesaid  t— A.  From  6th  November,  1872,  to 
5th  December,  1^2. 

4.  Q.  How  do  you  know  Simon  P.  Sanders  was  duly  appointed  county  clerk,  as  you  have 
stated  above  7 — A.  By  my  own  personal  knowledge  ana  inspection  of  his  appointment  as 
such,  and  examination  of  the  county-court  record  showing  the  approval  of  hfs  appointment, 
the  approval  of  his  bond  as  such,  and  his  qualifying  as  such,  all  of  which  is  copied  and 
tttacned  hereto,  marked  Exhibit  No.  1,  and  is  a  part  of  this  depositirn. 

Exhibit  No.  1  to  Eakin's  deposition  is  a  transcript  of  the-record  of  the 
county,  showing  Sanders's  appointment  and  qnalilication. 

And,  in  the  third  place,  the  proof  shows  that  Sanders  did,  and  Mc- 
Kelvey did  not,  canvass  the  precinct  returns,  and  prepare  the  county 
abstract  or  returns ;  and,  in  the  fourth  place,  tbe  proof  shows  that 
McKelvey  never  had  possession,  custody,  or  control  of  the  precinct  re- 
turns of  the  office. 

And  the  committee,  if  there  was  not  an  insuperable  objection  to  the 
admissibility  of  the  testimony  showing  what  has  hereinbefore  been 
stated  as  to  this  vote  in  Hempstead  County,  and  in  the  absence  of 
any  rebutting  testimony,  would  be  inclined  to  put  the  vote  of  this 
county  down  as  showing  a  majority  of  315  votes  for  Mr.  Snyder,  instead 
of  696,  as  it  is  in  the  abstract  certified  by  tbe  secretary  of  state;  but 
the  testimony,  showing  the  grounds  for  reducing  Snyder's  vote  381 
votes,  was  taken  by  Mr.  Bell,  the  contestant,  after  the  expiration  of  the 
forty  days  allowed  him  by  law  for  taking  proof,  and  Snyder  entered  and 
filed  his  formal  written  protest  at  the  time;  and  the  committee  cannot 
sanction  a  practice  in  violation  of  the  law,  especially  when  exception 
was  taken  at  the  time  to  the  taking  of  the  testimony.  It  will  be  seen 
hereinafter  that  even  if  this  proof,  as  to  the  vote  in  Hempstead  County, 
was  admitted  (which  the  committee  do  not  feel  justified  in  sanctioning), 
Snyder's  majority  would  simply  be  reduced. 

DREW  COUNTY. 

It  is  claimed  by  the  sitting  member  that  there  were  such  failures  to 
comply  with  the  election  laws,  and  such  irregularities  in  relation  to  ten 
precincts  in  this  county,  as  to  justify  the  rejection  of  votes  returned  for 
tbe  contestant. 

The  clerk  of  the  county  court  made  and  certified  to  the  secretary  of 
state  an  abstract  of  returns  which  included  all  the  precincts  in  the 
county,  which  showed  1,275  votes  for  contestant,  Mr.  Bell,  and  473  for 
Mr.  Snyder. 

The  proof  shows  that  there  were  fourteen  precincts  in  tbe  county ; 
that  four  of  them,  Marion,  Crook,  Bartholomew  Church,  and  Ferguson 
Townships,  made  returns  according  to  the  laws  of  the  Sttite,  but  that 
there  were  irregularities  in  the  returns  of  the  other  ten  precincts,  as 
follows : 

17  E  O 
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Saline. 

The  poll- books  not  signed  or  sworn  to  by  either  the  judges  or  clerks 
of  the  election,  and  the  returns  were  not  received  by  the  clerk  sealed  up 
as  required  by  law,  '*  but  in  a  loose  form."    (See  record,  p.  292.) 

Selma  (Franklin  Totcnship). 

Ballots  delivered  to  clerk  unsealed  and  open,  and  were  numbered  con- 
trary to  law.  No  name  was  signed  to  tally-sheet  or  poll-book,  nor  did 
return  show  that  any  oath  was  administered  to  the  judges  and  clerks 
(p.  291);  and  further,  as  shown  by  the  deposition  of  William  P.  Mon- 
tague, who  gave  the  statement  on  which  the  abstract  was  made  to  the 
county  clerk  (p.  293),  that  there  was  not  auy  vote  cast  for  Congress  at 
jsaid  precinct. 

Spring  Bill. 

Tbeie  is  in  this  precinct  or  township  no  signature  to  the  poll-books 
and  no  certificate  that  it  is  correct  (p.  292). 

Prairie  Township, 

The  returns  were  not  authenticated  by  the  judges,  but  were  signed  by 
the  clerk.  There  is  no  statement  or  oath  thereon  tbat  they  are  cor- 
rect (p.  292). 

Bear  Botise  Toicnship. 

The  returns  were  not  authenticated,  nor  was  there  any  statement 
thereon  that  they  were  correct  (p.  293). 

Collins  Toicnship. 

No  signature  to  or  evidence  that  the  poll-book  is  correct. 

In  none  of  the  ten  township  returus  is  there  anything,  as  the  proof, 
showing  that  the  votes  were  cast  for  Snyder  for  Congress  or  for  Bell 
for  Congress,  except  in  the  Selma  returns;  and  the  clerk,  when  exam- 
ined as  to  whether  the  returns  showed  the  number  of  votes  cast  for 
Congressman,  second  district  Arkansas,  answered  that  he  determined 
that,  as  l)est  he  could,  from  the  papers  returned  to  him  from  the  elec- 
tion (p.  294). 

And  the  clerk  states  that  he  would  not  have  been  able  to  make  a  re- 
turn correctly  as  to  the  number  of  votes  cast  for  members  to  Congress 
from  the  second  district,  from  the  seven  precincts  of  Saline,  Selma, 
Spring  Hill,  Prairie,  Bear  House,  Collins,  and  Clear  Creek,  and  that  no 
other  man  could.  In  these  precincts  there  were  returned  for  Bell  611 
votes,  and  for  Snyder  105,  and,  assuming  that  they  should  be  counted 
out  for  the  reasons  stated,  506  votes  would  have  to  be  deducted  from 
contestant's  vote. 

The  committee  regard  the  irregularities  in  the  returns  mentioned  as 
very  great.  There  is  a  palpable  failure  to  comply  with  several  of  the 
provisions  of  the  laws  of  Arkansas  in  relation  to  these  returns,  and  in 
many  of  them  there  is  nothing  to  indicate  the  county  or  State,  or  at 
what  election,  the  votes  were  given,  or  the  office  for  which  the  contest- 
ant or  contestee  were  candidates,  and,  besides,  the  clerk  of  the  county 
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court  who  took  charge  of  these  returns,  as  his  deposition  shows,  states 
that  he  would  not  have  been  able  to  make  out  a  return  correctly  as  to 
the  number  of  votes  cast  for  the  candidates  for  Congress,  and  that  ^<no 
other  man  could." 

But  the  committee,  in  the  view  they  have  taken  of  this  case,  have  not 
found  it  necessary  to  rule  upon  the  question  of  the  propriety  of  deduct- 
ing this  506  votes  from  the  vote  of  the  contestant,  Mr.  Bell,  for  without 
deducting  this  506  votes  from  the  vote  of  Mr.  Bell,  the  sitting  member, 
Mr.  Snyder,  has  a  majority  and  was  duly  elected,  as  the  following  sum- 
mary will  show : 

O.  p.  Snyder's  vote,  as  certified  by  the  secretary  of  state 13, 619 

Add  vote  of  Bogy  Township 423 

14, 042 

M.  L.  BelPs  vote,  as  certified  by  the  secretary  of  state 13, 514 

Add  votes  rejected,  Ashley  County 106 

Add  votes  rejected,  Bradley  County 17 

Add  votes  omitted  by  mistake,  Hot  Springs 6d 

Add  votes  Bogy  Township,  Jefferson  County •••  37 

13,743 

Deduct  4  votes  Hot  Springs  County  ast  by  non-residents  of  district.  4 

Deduct  votes  Prairie  Township,  Hot  Springs  County,  fraudulently 

inserted M 

Deduct  votes  Hot  Springs  precinct,  Hot  Springs  County 65 

163 

13,580 

Showing  a  majority  for  sitting  member  of 462 

The  committee  therefore  recommend  the  adoption  of  the  following 
resolutions : 

1.  Besolvedj  That  M.  L.  Bell,  the  contestant,  was  not  elected  a  Bep- 
resentative  in  Congress  to  the  Forty -third  Congress  from  the  second 
Congressional  district  of  Arkansas,  and  is  not  entitled  to  a  seat  on  this 
tioor. 

2.  Besolvedj  That  the  sitting  member,  O.  P.  Snyder,  was  duly  elected 
a  Representative  in  the  Forty  third  Congress  from  the  second  Congres- 
sional district,  and  is  entitled  to  his  seat  as  such  Kepresentative. 


GEORGE  Q.  CANNON,  TERRITORIAL  DELGATE  FROM  UTAH. 

By  resolution  of  the  House  of  Representatives,  adopted  May  12,  1874,  the  Committee  on 
Elections  were  instructed  and  authorized  to  investigate  charges  made  against  the  sitting 
Delegate  of  felony,  under  the  United  States  statute  of  July  1,  1862,  and  ineligibility  by 
reason  ot  his  taking  and  never  having  renounced  an  oath  inconsistent  with  his  duties  and 
allegiance  to  the  Government  of  the  United  States. 

Majority  report  that  the  charges  were  sustained,  and  that  the  sitting  delegate  is  disquali- 
fied, and  unworthy  to  hold  a  seat  in  the  House. 

Minority  report. 

February  9,  1875. — The  House  refused  to  consider  the  resolution  at  this  time:  Yeas,  20  ; 
noes  not  counted. 

Authorities  referred  to:  U.S.  Statutes  at  Large,  vol.  12,  page  541 ;  An  act  defining  the 
qualifications  of  Territorial  Delegates  io  the  House  of  Representatives,  43d  Congress,  1st 
session. 
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Jannary  21, 1875. — Mr.  H.  Boardman  Smith,  from  the  Committee  on 

Elections,  submitted  the  following  report : 

The  Committee  on  UlectionSj  to  whom  were  referred  certain  charges  made 
against  Mr.  George  Q.  Cannon,  Delegate  from  Utah  Territory,  respect- 
fully report : 

That  a  majority  of  the  committ'ee  have  instracted  the  chairman  thereof 
to  report  to  the  House  the  accompanying  resolution,  that  the  subject  may 
be  formally  brought  before  the  House : 

In  the  matter  of  certain  charges  preferred  against  George  Q.  Cannon, 
Delegate  from  the  Territory  of  Utah. 

Eeport  from  the  Committee  on  Elections. 

On  the  12th  day  of  May,  1874,  the  House  of  Representatives  for  the 
Forty-third  Congress  adopted  the  following  preamble  and  resolution, 
viz: 

Whereas  George  R.  Maxwell  has  prosecuted  a  contest  ac^alnst  the  sittinj^  member,  Geor^ 
Q.  Canooo,  now  occupying  a  seat  in  the  Forty-third  Congress  as  Delegate  for  the  Territory 
of  Utah,  charging,  among  other  things,  that  the  said  Cannon  is  disqualified  from  holding, 
and  is  unworthy  of,  a  seat  on  the  floor  of  this  House,  for  the  reason  that  he  was,  at  the  dare 
of  his  election,  to  wit,  on  the  5th  day  of  August,  1872,  and  prior  thereto  had  been  and  still 
is,  openly  living  and  cohabiting  with  four  women  as  his  wives,  under  the  pretended  sanction 
of  a  system  of  polygamy,  which  system  he  notoriously  indorses  and  upholds,  against  the 
statute  of  the  United  States  approved  July  1,  1862,  which  declares  the  same  to  be  a  felony, 
to  the  great  scandal  and  disgrace  of  the  people  and  the  Government  of  the  United  States, 
and  in  abuse  of  the  privilege  of  representation  accorded  to  said  Territory  of  Utah  ;  and  that 
he  has  taken,  and  never  renounced,  an  oath  which  is  inconsistent  with  his  duties  and  alle- 
giance to  the  said  Government  of  the  United  States  ;  and  whereas  the  evidence  in  support  of 
such  charge  has  been  brought  to  the  official  notice  of  the  Committee  on  Elections :  There- 
fore, 

Resolved,  That  the  Committee  on  Elections  be,  and  is  hereby,  instructed  and  authorized 
to  investigate  said  charge,  and  report  the  result  to  the  House,  and  recommend  such  action 
on  the  part  of  the  House  as  shall  seem  meet  and  proper  in  the  premises. 

Pursuant  to  the  said  resolution  the  Committee  on  Elections  requested 
the  above-named  George  Q.  Cannon  to  appear  before  the  said  commit- 
tee, and  were  informed  by  him  that  he  bad  no  objections  to  the  use  by 
the  committee  of  the  testimony  taken  in  the  contest  between  George 
B.  Maxwell  and  himself,  heretofore  submitted  to  the  committee  and 
referred  to  in  the  foregoing  preamble  upon  this  investigation,  and  that 
he  had  no  desire  to  submit  any  testimony  or  statement  to  the  commit- 
tee by  way  of  controverting  the  same.  •  The  committee  subsequently 
requested  the  said  George  Q.  Cannon  to  appear  before  the  committee 
on  the  occasion  of  taking  the  testimony  of  Miss  Belle  Kimball,  herein- 
after set  forth.  Mr.  Cannon  appeared,  but  declined  to  cross-examine 
said  witness,  and  again  indicated  that  he  had  no  evidence  or  statement 
to  submit.  Your  committee  respectfully  submit  the  following  testimony 
to  the  House  in  support  of  the  charges  made  and  preferred  against  the 
said  George  Q.  Cannon,  as  set  forth  in  the  preamble  to  the  foregoing 
resolution. 

TERRrroRY  OP  Utah, 

County  of  Salt  Lake,  ss : 

Personally  appeared  before  the  undersigned  Emeline  Smith,  who,  being  duly  sworn  ac- 
cording to  law,  deposes  and  says  that  she  has  been  a  resident  of  Salt  Lake  City,  Utah  Ter- 
ritory, for  the  past  twenty-three  years,  and  was  only  one  and  a  half  years  old  when  brought 
here. 

Deponent  further  says  that  she  has  been  acquainted  with  George  Q.  Cannon  and  his 

family  for  at  least  eight  years ;  that  his  first  wite  is  named  Elizabeth  Hoaglaud  Cannon  : 

his  second  wife,  Sarah  Jane  Jenney  Cannon ;    his  third  wife,  Eliza  Cannon  ;    his  fourth 

wife,  Martha  Telle  Cannon ;  also,  that  she  has  been  a  frequent  yisitor  at  George  Q.  Cannon's 

house,  and  that  she  has  heard  the  said  George  Q.  Cannou,  in  his  house,  as  well  as  at  the 
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« 

t&bemacle,  in  Salt  Lake  Citj,  also  at  the  funeral  of  Mrs.  Ordine  Kimball,  in  tbe  nineteenth- 
ward  school-house  in  said  Salt  Lake  Citj,  Utah,  acknowledge  that  the  said  Elizabeth  Hoag- 
land,  Sarah  Jane  Jennej,  Eiisa,  and  Martha  Telle  Cannon  were  his  wives  ;  also,  that  Mrs. 
Whaimore,  a  school-teacher,  is  sealed  in  marriage  to  the  said  George  Q.  Cannon,  and 
ha3  heeri  the  said  plural  wives  speak  of  said  Cannon  as  t  ieir  husband,  and  especiallj  the 
second  wife. 

Deponent  further  says  that  her  life  has  been  repeatedly  threatened,  and  at  one  time  was 
obliged  to  seek  protection  of  the  United  States  authorities  at  Camp  Douglas,  and  in  other 
wajs  persecuted  bj  the  Mormon  people  for  mj  gentile  proclivities.  I  was  turned  out 
of  my  father's  house  because  I  visited  the  body  of  Dr.  Robinson,  who  had  been  murdered. 
The  ward  teachers  have  also  been  around  the  ward  where  I  live  in  said  Salt  Lake  City,  for- 
bidding any  one  to  employ  me  or  g^ve  me  any  assistance  whatever. 

MRS.  EMELINE  SMITH. 

Subscribed  and  sworn  to  before  me  this  22d  day  of  January,  A.  D.  1873. 

WM.  P.  APPLEBY, 
Register  in  Bankruptcy,  Diatriet  of  Utah. 

January  16,  1873. 

William  P.  Appleby,  a  witness  for  the  contestant,  introduced,  and  after  being  duly 
sworn,  deposes  and  says : 

Question.  What  is  your  name,  age,  and  place  of  residence  7 — Answer.  My  name  is  Will- 
iam P.  Appleby ;  age,  thirty-five  years,  and  reside  in  Salt  Lake  City. 

Q.  How  long  have  you  resided  in  Utah  f — A.  Since  October,  1849. 

Q.  Are  you  acquainted  with  George  Q.  Cannon,  Delegate-elect  to  Congress  from  Utah; 
if  so,  how  long  have  you  known  him  T — A.  I  have  known  him  by  reputation  some  twenty- 
three  years  and  have  been  ac(][uainted  with  him  for  about  fifteen  years. 

Q.  Are  you  acquainted  with  his  family? — ^A.  I  am  acquainted  with  two  members  of 
his  family,  his  first  wife,  Elizabeth  Hoagland,  and  his  second  wife,  formerly  Sarah  Jaue 
Jenney. 

Q.  How  long  have  you  known  them  ? — A.  I  have  known  Elizabeth  Cannon,  his  first  wife, 
since  1851,  and  his  second  wife,  Sarah  Jane  Jenney,  since  1853. 

Q.  Is  Elizabeth  Cannon,  his  first  wife,  now  living  ? — A.  She  is. 

Q.  Has  she  any  children?  If  so,  give  their  names. — A.  She  has  children.  I  do  not 
know  how  many,  nor  do  I  know  their  names. 

Q.  Is  Sarah  Jane  Jenney  living;  if  so,  where  ?~A.  She  is  living,  but  I  do  not  know  in 
what  part  of  the  city  she  is. 

Q.  Has  she  children  ? — A.  She  has. 

Q.  What  is  the  general  accepted  report  throughout  the  Territory  of  Utah  in  reference  to 
George  Q.  Cannon  being  a  polygamist  f — A.  It  has  been  generally  understood  by  the  com- 
mojiity  throughout  the  Territory  that  George  Q.  Cannon  tias  been  a  polygamist  and  is  one 
DOW,  and  I  have  never  heard  it  denied. 

Q.  Have  you  taken  the  Salt  Lake  City  Tribune  for  the  last  year  ?— A.  I  have. 

Q.  Prior  to  the  last  election,  and  subsequent  to  the  nomination  of  George  Q.  Cannon,  was 
the  fact  generally  published  in  that  paper  that  George  Q.  Cannon  was  a  polygamist  ? — A.  It 
was. 

Q.  Was  it  also  published  that  he  was  thereby  ineligible  7 — A.  It  was. 

Q.  Who  control  elections  in  this  country  7 — A.  So  far  as  I  have  had  any  experience  in 
elections  in  Utah  Territory,  the  elections  have  been  controlled  by  the  authorities  of  the 
Mormon  Church. 

Q.  By  what  means  7— A.  By  the  power  of  their  so-called  priesthood,  that  they  exercise 
upon  the  minds  of  their  followers. 

Cross-examination : 

Q.  You  state  that  Mr.  Cannon  has  two  wives,  whose  names  you  mention.  State  how  vou 
know  the  fact. — A.  The  first  wife  I  was  acquainted  with  when  she  was  a  young  lady,  before 
her  marriage.  Her  father  being  the  bishop  of  the  ward,  the  young  people  usea  to  visit  there 
frequently.  Her  parents  intimated  to  the  young  men  visiting  there  that  she  was  engaged  to 
be  married  to  George  Q.  Cannon,  and  would  marry  him  on  his  return  from  the  Sandwich 
Islands.  After  his  return  from  the  Sandwich  Islands  it  was  reported  in  the  community  that 
she  had  married  him,  and  she  has  since  lived  with  him  as  his  reputed  wife.  My  knowledge 
in  relation  to  the  marriage  of  Sarah  Jane  Jenney  to  George  Q.  Cannon  is  derived  from  her 
own  declaration  made  to  me,  to  the  effect  that  she  had  married  George  Q.  Cannon.  This 
declaration  was  made  to  me  in  conversation  on  the  street  We  being  old  acquaintances,  I 
was  carious  to  know  who  she  had  married.    George  Q.  Cannon  was  not  present. 

Q  What  are  your  means  of  knowing,  as  you  have  sworn,  that  the  priesthood  exercise 
control  at  the  elections  ? — A.  I  have  lived  among  the  Mormon  community  ever  since  I  was 
four  years  old,  and  am  familiar  with  the  system  of  their  religion.  Their  doctrines  are  that 
all  political  considerations  should  be  sacrificed  to  the  interest  of  theu  cWtcYi  o\^«kXi\xA.\An\i^ 
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and  in  carrying  oat  this  their  favorite  doctrine,  I  have  heard  their  hishops  and  elders  coun- 
sel their  followers  that  it  was  necessary  to  their  salvation  to  do  everythins^  as  a  nnit,  even  to 
voting^,  and  that  if  they  did  not  have  officers  elected  by  the  presidency  of  the  church  to  ad- 
ministrate in  their  different  offices,  outsiders  would  get  in  among  them,  and  thej  would 
thereby  become  scattered  and  broken  up. 

WM.  P.  APPLEBY. 

Subscribed  and  sworn  to  before  me  this  21st  day  of  February,  A.  D.  1873. 

[SEAL  ]  C.  MYRON  HAWLEY, 

Clerk  Supreme  Court  for  the  Territory  of  Utah, 
Per  R.  C.  CARLTON, 

Deputy  Clerk. 

January  15, 1873. 
Sarah  M.  Pratt  sworn. 

Question.  State  your  name  and  place  of  residence. — Answer.  My  name  is  Sarah  M.  Pratt ; 
Salt  Lake  City  my  residence. 

Q.  How  long  have  you  resided  in  Utah  Territory  ?— A.  Twenty-one  years ;  all  but  three 
years  of  the  time  in  Salt  Lake  City. 

Q.  Are  you  the  wife  of  Orson  Pratt  ? — A.  I  am. 

Q.  Are  you  acquainted  with  George  Q.  Cannon  and  his  family  7 — A.  Yes. 

Q.  How  mau^  reputed  wives  has  ne? — A.  He  has  three  reputed  wives  and  one  wife. 

Q.  What  is  his  wife's  name  T — A.  Elizabeth  Hoagland,  before  he  married  her. 

Q.  Were  you  acquainted  with  her  before  he  married  her? — A. I  knew  her;  not  particu- 
larly acquainted  with  her.    I  knew  her  familv. 

Q.  Is  she  now  living  7 — A.  I  never  heard  of  her  death.     I  presume  she  is  living. 

Q.  What  are  the  names  of  his  reputed  wives  ? — A.  The  Brst  one  that  he  took  after  bis  wife 
was  Sarah  Jane  Jenney ;  the  next  was  Eliza,  I  think — the  other  name  I  do  not  remember; 
the  third  one  was  Martha  Terry,  I  think. 

Q.  Has  George  Q.  Cannon  ever  introduced  any  of  his  pretended  wives  to  you  as  his 
wives  ? — A.  Yes. 

Q.  Who  were  they  f — A,  Martha  and  the  one  called  Eliza. 

Q.  Has  Martha  any  children  f — A.  She  has  a  pair  of  twins,  or  did  have  the  last  I  knew  of 
her,  and  presume  she  still  has  them.    I  don't  know. 

Q.  Has  Eliza  any  children  ? — A.  She  has  one.  George  Q.  Cannon  told  me  himself  that 
Eliza  had  one.    I  met  him  a  few  days  after  it  was  born,  and  he  told  me  that  she  had. 

Q.  At  the  time  George  Q.  Cannon  told  you  that  Eliza  bad  a  child  did  he  acknowledge 
that  he  was  the  father  ¥ — A.  I  don't  know  that  he  did. 

Q,  Have  you  ever  seen  George  Q.  Cannon  in  the  presence  of  his  children  7 — A.  O,  yes  ; 
frequentlv. 

Q.  Did  he  treat  them  as  a  father,  and  did  he  call  them  his  children  T — A.  He  did. 

Q.  Were  these  children  so  treated — the  children  of  his  pretended  wives  ? — A.  After  show- 
ing mo  these  boys,  he,  as  a  man  would  who  felt  proud  of  his  children,  told  me  one  belonged 
to  Sarah  Jane  and  the  others  to  his  first  wife. 

Q.  Was  there  any  distinction  made  in  the  treatment  of  those  children  7 — A.  I  couldn't 
see  that  there  was. 

Q.  Does  the  family  of  George  Q.  Cannon  all  reside  in  one  house  ? — A.  I  believe  they  do, 
since  the  large  house  was  built.  Mrs.  Cannon  told  me  when  it  was  building  that  it  was  in- 
tended for  them  all. 

Q.  Did  you  ever  hear  Mrs.  Cannon  speak  of  the  other  wives  or  their  standing  in  the 
family  7— A.  I  have. 

Q.  Was  Mrs.  Cannon  somewhat  offended  at  the  assumption  of  these  pretended  wives  ? — 
A.  Yes,  she  was,  as  all  first  wives  are. 

Q.  Is  Eliza  reported  to  be  dissatisfied  with  her  marriage  relations  ? — A.  I  have  heard  so, 
but  don't  know  anything  about  that.  I  want  to  tell  you  a  little  more  about  Mrs.  Cannon. 
Mrs.  Cannon  told  me  that  George  Q.  took  Martha  contrary  to  her  wishes  (this  was  soon  after 
he  took  her),  and  she  said  the  most  of  his  time  had  been  spent  with  her,  to  the  great  distress 
or  annoyance  of  her  and  the  rest  of  the  family— and  the  other  women,  I  mean.  Sarah  Jane 
told  me  the  same  thing  at  another  time. 

Q.  Is  it  a  general,  accepted,  common  report  throughout  the  community  and  neighborhood 
that  George  Q.  Cannon  is  living  in  polygamy  ? — A.  It  is  generally  so  understood.  I  have 
never  heard  it  disputed  in  fifteen  years.  I  have  often  heard  him  speak  of  his  wives,  and 
never  heard  him  aeny  it. 

Cross-examination : 

Q.  Did  you  say  you  were  the  wife  of  Orson  Pratt? — A.  I  am  the  wife  of  Orson  Pratt,  sr. 
I  am  not  living  with  him  now.    I  was  formerly  a  member  of  the  Mormon  Church,  and  don't 
know  that  I  have  been  cut  off.   I  have  not  been  a  believer  in  the  Mormon  doctrines  for  thirty 
years,  and  am  now  considered  an  apostate,  I  believe. 
Q.  Did  you  ever  see  George  Q.  Cannon  married  to  any  one  ? — A.  No. 
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Q.  Do  700  know  that  be  has  more  wiyes  than  one,  except  by  ^Deral  reputation  ? — A.  No, 
I  do  not ;  except  by  the  informatioQ  I  have  given,  and  what  I  Bave  heard  him  say,  as  I  have 
related. 

Q.  Do  yon  know,  except  by  general  repate,  that  those  children  spoken  of  by  you  as  be- 
longing  to  Martha,  Eliza,  and  Sarah  Jane  are  the  children  of  Oeorge  Q.  Cannon  f — A.  I  only 
know  so  far  as  the  information  I  have  given  will  convey  the  idea. 

Q.  IsnH  it  a  portion  of  the  Mormon  doctrine  and  the  practice  of  the  Mormon  Church  to 
marry  wives  for  the  next  world,  with  whom  they  do  not  cohabit  and  live  with  as  wives  in 
this  world  ?— A.  Yes. 

Q.  Is  it  not  the  custom  among  the  Mormon  people  to  address  each  other  as  brother  and 
sister  and  other  relations  which  they  do  not  sustaiu  to  each  other  f— A.  Yes  ;  which  they 
do  not  sustain,  except  by  church  rules. 

Redirect  examination : 

Q.  Is  it  customary  among  the  Mormons  for  a  man  to  introduce  and  speak  of  a  woman  as 
his  wife  and  of  her  children  as  being  his  own  when  he  does  not  claim  to  bear  that  relation 
between  them?— A.  It  is  not. 

Recross : 

Q.  Supposing  that  a  man  had  married  a  wife  according  to  the  customs  of  the  Mormon 
Church  tor  the  future  world,  with  whom  he  did  not  cohabit  and  live  with  as  a  wife  in  this, 
in  introducing  her  would  he  not  introduce  her  as  his  wife? — A.  He  very  likely  would  do 
that,  but  they  are  not  anxious  to  do  so.  They  often  do  introduce  them  &s  such  when  they 
can*t  very  well  help  it. 

Q.  Supposing  that  a  woman  thus  married,  as  stated  in  the  above  question,  was  a  widow 
before  her  last  marriage,  and  had  children,  would  not  the  person  marrying  her  be  likely  to  in- 
troduce her  children  as  his  children  T — A.  If  a  man  marries  a  woman  for  eternity,  it  is  sup- 
posed that  her  children  are  his,  no  matter  who  may  be  the  father,  and,  of  course,  would  be 
likely  to  introduce  them  as  his  under  those  circumstances. 

Redirect  examination : 

Q.  When  George  Q.  Cannon  introduced  and  spoke  of  his  wives  to  you,  did  he  introduce 
them  as  his  wives  for  the  future  world  only,  or  did  he  convey  the  idea  that  they  were  his 
wives  for  this  world  as  well  ? — A.  He  did  not  explain  the  matter,  but  simply  introduced  them 
as  "  My  wife,  Martha,"  "  My  wife,  Eliza." 

SARAH  M.  PRATT. 

Subscribed  and  sworn  to  before  me  this  15th  day  of  January,  A.  D.  1873. 

WM.  P.  APPLEBY, 
Register  in  Bankruptcy ^  District  of  Utah, 

D.  R.  Firman  sworn. 

Question.  State  your  name,  age,  and  place  of  residence. — Answer.  D.  R.  Firman  ;  my 
a^^e  is  thirty-five  years;  and  my  place  of  residence,  Salt  Lake  City. 

Q.  How  long  have  you  resided  in  Utah  ? — A.  I  have  resided  here  about  nine  jears. 

Q.  Are  you  acquainted  with  George  Q.  Cannon  7 — ^A.  I  am,  slightly. 

Q.  Where  does  he  reside  f — A.  In  Salt  Sake  City. 

Q.  How  many  wives,  or  pretended  wives,  has  George  Q".  Cannon  got?— A.  He  has  four, 
I  believe. 

Q.  Do  you  know  their  names  t — A.  I  do.  The  name  of  the  first  wife  is  Elizabeth ;  the 
second  one  is  Sarah  Jane,  I  think  ;  the  third  is  Eliza ;  the  fourth  Martha. 

Q.  Give  the  names  of  the  children  of  each  wife,  as  far  as  you  know.— A.  The  first  wife, 
Elizabeth,  has  four;  I  think  she  has  five.  They  are  John,  Abel,  Mary,  and  Lillian;  I 
think  she  has  another,  named  Rozina.  Eliza  has  none  that  I  know  of.  Martha  has  two, 
twins — Esther  and  Amelia.     I  do  not  know  whether  Sarah  Jane  has  any. 

Q.  How  many  of  those  wives  live  at  the  residence  of  George  Q.  Cannon?— A.  All  of 
them,  I  believe. 

Q.  Huw  many  of  them  have  you  seen  living  there?— A.  I  have  seen  three  of  them  living 
there. 

Cross-examination : 

Q.  What  oflScial  position  do  you  hold  in  Utah  Territory  ?— A.  I  was  deputy  United  States 
marshal  for  two  or  tnree  years. 

Q.  Are  you  now,  or  have  you  ever,  in  any  way,  been  connected  with  the  Mormon 
Church? — A.  Never. 

Q.  Have  you  ever  visited  the  house  of  Mr.  George  Q.  Cannon  ?  How  often,  and  when  ?— 
A.  Yes  ;  once  or  twice,  two  or  three  years  ago. 

Q.  For  what  purpose  did  you  go  there  then  ? — A.  On  business. 

Q.  Were  you  ever  present  when  George  Q.  Cannon  was  married  to  any  woman  ?— A. 
Never. 

Q.  Did  George  Q.  Cannon  ever  introduce  any  of  these  women  to  you  as  his  wives  ?— A. 

No. 
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Q.  In  what  munner  did  joa  become  acquainted  with  them  ? — A.  I  don't  know  that  I  am 
acquainted  with  them;  don't  know  if  I  would  know  them  bj  sight  now. 

Q.  Are  you  acquainted  with  any  of  his  children  f — ^A.  I  did  know  some  of  them  by  sight. 

Q.  Do  you  know  anything  about  George  Q.  Cannon's  marriage  relations,  except  by  re- 
port and  general  reputation? — A.  I  did  know  Martha,  and  have  been  told  by  her  friends 
that^she  married  George  Q.  Cannon.  I  know  nothing  further,  outside  of  common  report, 
that|I  am  at  liberty  to  disclose. 

Q.  Do  you,  or  do  you  not,  know  anything  further? — A.  I  do,  but  cannot  disclose  it. 

D.  K.  FIKMAN. 

Subscribed  and  sworn  to  before  me  this  16th  day  of  January,  1873. 

WM.  P.  APPLEBY, 
Register  in  Bankrupte^t  District  of  Utah. 

The  following  is  the  testimony  showing  common  fame  or  reputation 
on  the  same  subject. 

Mr.  Taylor,  on  page  19,  printed  testimony,  testifies : 

"Question.  Is  he  (George  Q.  Cannon)  a  polygamist? — Answer.  That  is  what  he  is  re- 
puted to  be,  but  I  don't  know. 

**  Q.  How  far  does  that  repute  go? — A.  It  is  universal  in  this  Tenitory." 

Mr.  Mansfield,  on  page  26,  testifies : 

"Is  George  Q.  Cannon,  Delegate-elect,  generally  known  or  reputed  to  be  a  polygamist? 
—A.  In  all  Mormon  circles  which  I  have  been  in  he  is  generally  said  to  have  four  wives. 
I  came  to  the  Territory  in  1862." 

James  Wood,  on  page  30,  testifies : 

"He  (George  Q.  Cannon)  is  reported  to  have  four  wives.  This  reputation  extends 
throughout  the  Territory." 

Mrs.  Pratt,  on  pag^  32,  testifies : 

*'Q.  Is  it  a  general,  accepted,  common  report  throughout  the  community  and  neighbor- 
hood that  George  Q.  Cannon  is  living  in  polygamy  t — A.  It  is  generally  so  understood. 
I  have  never  heard  it  disputed  in  fifteen  years.  I  have  often  heard  him  speak  of  his  wives 
and  never  heard  him  deny  it." 

Dr.  George  Wenceslaw,  who  lives  at  Beaver  City,  and  was  a  surgeon  in  Sherman's  army 
in  its  march  to  the  sea,  on  page  35,  testifies : 

"Q.  State  whetMer  or  not  it  is  generally  known  and  understood  among  the  people  of 
that  part  of  the  Territory  (220  miles  west  of  south  of  Salt  Lake  City)  that  George  Q.  Can- 
non, Delegate-elect,  is  generally  reputed  to  be  living  in  polygamy  ? — A.  It  is  well  known 
and  understood."  , 

Mr.  Myers,  who  was  editor  and  proprietor  of  the  Duly  Mining  Journal,  in  Salt  Lake  City, 
at  the  time  of  the  election,  on  page  36,  testifies : 

/*  I  spoke  of  blip.  (Cannon)  in  the  paper  frequently  as  a  polygamist.  My  paper  has  a 
general  circulation  among  the  people  of  the  city  and  the  surrounding  country." 

William  P.  Appleby,  register  in  bankruptcy,  and  long  a  resident  in  Utah,  and  brought  up 
among  the  Mormons,  on  pages  38  and  39,  testines : 

"  It  has  been  generally  understood  by  the  whole  community  throughout  the  Territory  that 
George  Q.  Cannon  has  been  a  polygfamist,  and  is  now.  And  I  have  never  heard  it  denied. 
And  prior  and  subsequent  to  his  nomination  the  fact  was  published  in  the  Salt  Lake  (Ility 
Tribune." 

Mr.  Cunningham,  who  was  brought  up  in  the  Mormon  Church,  on  page  40,  testifies : 

**I  have  no  personal  knowledge  that  Mr.  Cannon  has  even  one  wife;  but  I  have  under- 
stood by  general  reputation  that  he  is  a  polygamist." 

Mr.  Morehouse,  on  page  40,  testifies : 

**  George  Q.  Cannon  is  generally  reputed  to  be  a  polygamist." 

Mr.  Graves,  on  page  40,  testifies : 

**  The  general  report  throughout  the  country  is,  that  George  Q.  Cannon  is  a  polygamist,  and 
I  don't  believe  he  would  dare  deny  it  before  the  people." 

Mr.  Penis,  on  page  4] ,  testifies : 

*^  I  am  one  of  the  editors  of  the  Salt  Lake  Daily  Tribune,  and  business  manager.    It  is  a 

newspaper  of  general  circulation,  taken  throughout  the  Territory.    I  published  the  fact  that 

George  Q.  Cannon  was  a  polygamist  previous  to  the  last  election,  and  subsequent  to  his 

nomination,  and  at  the  time  of  the  nomination.    In  our  judgment  we  stated  that,  »8  a  polyga- 

m/st,  he  was  ineligible.    This  statement  has  never  been  denied  by  any  of  the  Church  organs 
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or  anybody  else,  so  far  as  I  know.  He  was  the  editor  of  the  Deseret  EveDing  News,  the 
Mormon-Chorcb  or^an  at  that  time,  and  the  Deseret  News  never  denied  it  I  have  lived  a 
good  while  in  the  Territory,  and  it  is  generally  known  throughout  the  Territory  that  he  is  a 
polygamist." 

Col.  J.  H.  Wickizer,  the  general  postal  agent  of  the  United  States  for  Utah  Territory,  on 
page  43,  testifies : 

**It  is  jnst  as  well  understood  (throughout  the  Territonr)  that  Qeorge  Q.  Cannon  is  a 
polygamist  as  it  is  that  firigham  Young  is  the  president  of  the  Mormon  Church.  I  have 
heard  him  advocate  celestial  marriage  from  the  pulpit ;  as  I  understood  thereby,  polygamy." 
(See,  also,  Mrs.  Smith's  testimony  on  page  44.) 

George  A.  Black,  secretary  of  the  Territory,  on  page  45,  testifies : 

**  So  far  as  I  have  known  and  heard,  he  (George  Q.  Cannon)  is  generally  supposed  to  have 
four  wives." 

Lewis  H.  Hills,  a  Mormon  of  many  years'  residence  in  the  Territory,  on  page  69,  testifies 
in  behalf  of  Cannon,  on  his  cross-examination,  as  follows: 

*'  Q.  Is  George  Q.  Cannon,  the  Delegate-elect,  generally  understood  and  reported  to  be 
living  in  what  is  termed  polygamy  f — A.  He  is.'* 

Bishop  Hardy,  of  the  Mormon  Church,  on  page  76,  testifies,  '*that  polygamy  is  one  of  the 
fundamental  doctrines  of  the  church.  I  have  heard  him  (George  Q.  Cannon)  teach  it 
(polygamy)  publicly." 

Mr.  Handy,  an  attorney -at-law  at  Salt  Lake  City,  on  pages  9  and  10,  testifies  that  **he 
(Creorge  Q.  Cannon)  is  notoriously  reported  to  have  three  or  four  wives  living :  and,  so  far  as 
my  knowledge  goes,  the  fact  of  this  reputation  was  known  by  everybody."  "^hen  Mr. 
Cannon  was  examined  in  court  on  his  voir  dire,  touching  his  qualification  as  a  juror,  Mr. 
Handy  further  testifies  that  he  (Cannon)  replied,  **that  he  believed  the  so-called  revelation 
concerning  establishing  plural  marriage  was  from  God  ;  also,  that  he  believed  that  a  person 
marrying  more  than  one  wife,  under  that  revelation,  did  not  commit  adultery.  He  also 
(tited  that  he  was  editor  of  the  Deseret  News  at  that  time.  This  was  in  open  court,  in  a 
public  manner,  and  the  court-room  was  crowded  with  people." 

The  following  is  the  testimony  of  Belle  Kimball,  the  witness  above 
mentioned,  taken  before  the  committee,  Mr.  Cannon  being  present. 

Committee  on  Electioks,  WAsmNGTON,D.  C,  May  25,  J  874. 

Belle  Kimball,  being  first  duly  sworn,  was  examined  as  follows : 
By  Mr.  Hazelton  : 

Question.  Where  do  you  reside  ? — Answer.  In  Philadelphia. 

Q.  How  long  have  you  resided  there? — A.  About  two  years. 

Q.  What  is  your  occupation  ? — A.  I  am  studying  in  Bryant  &  Stratton's  Commercial  Col- 
lege. 

Q.  Are  you  acquainted  in  Utah  7 — A,  I  was  born  there. 

Q.  Are  you  acquainted  with  George  Q.  Cannon,  Delegate  from  Utah  ? — A.  I  am.  I  have 
not  been  in  Philadelphia  all  the  time ;  part  of  the  time  I  was  in  Newburgh,  N.  Y. 

Q.  It  is  about  two  years  since  you  left  Utah  ? — A.  Yes,  sir. 

Q.  When  did  you  first  know  George  Q.  Cannon  ? — A.  I  cannot  remember ;  it  was  when 
I  was  a  little  girl. 

Q.  Were  you  residing  in  Utah,  at  Salt  Lake,  in  1865  ? — A.  I  was. 

Q.  Can  you  state  whether  Mr.  Cannon  was  married  to  his  so-called  fourth  wife  in  that 
year? — A.  Yes,  sir,  I  learned  that  he  was  married  in  that  year. 

Q.  You  remember  the  occasion  when  it  was  said  in  the  community  that  he  was  married  to 
his  fourth  wife? — ^A.  I  do,  sir;  August,  1865. 

Q.  Do  you  remember  of  anything  that  transpired  shortly  after  his  marriage  to  fix  the  oc- 
casion in  your  mind  ? — A.  I  do,  sir. 

Q.  State  what  it  was. — A.  Brigham  Young  has  been  in  the  habit  of  making  trips  to  vari- 
ous settlements  for  the  purpose  of  preaching  to  the  people,  and  in  1865  I  accompanied  my 
grandfather  on  one  of  those  trips. 

Q.  Who  was  your  grandfather?— A.  Heber  C.  Kimball. 

By  the  Chairman  : 

Q.  What  was  he  T — ^A.  He  was  Brigham  Young's  counselor.  We  left  Salt  Lake  City  in 
the  morning,  ai riving  at  Kaysward  or  Kaysville,  I  don't  know  which,  about  noon,  where 
we  were  to  take  diuner.  There  were  prominent  members  of  the  church  along,  invited  by 
Brigham  Young. 

By  Mr.  Hazelton  : 

Q.  About  how  many  in  all  of  both  sexes  ? — A.  As  near  as  I  can  remember^  when  vf^ 
started  there  were  about  forty  persons,  equally  divided ;  some  gcQl\emeu  YkoA  Xvc^  yi\N^^, 
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others  had  none,  and  there  were  some  nmarried  people  along.  When  we  arriyed  at  Kays- 
ward  there  was  dinner  prepared  in  the  basement  of  the  meetinj^-house,  and  the  rooms  of  the 
bishop  of  the  place  were  thrown  open  to  the  people.  I  went  to  the  parlor  of  the  bishop  di- 
rectly after  we  arriyed  there.  My  grandfather  was  talking  with  Mrs.  George  Q.  Cannon 
No.  4,  and  he  said,  '*My  daughter,  come  to  me."  I  came  to  him.  He  always  calls  me  his 
danghter. 

Q.  Whof — A.  My  grandfather.    He  introdaced  me  as  his  danghter. 

Q.  To  whom  7 — ^A.  To  Mrs.  Cannon.  Mr.  Cannon  was  then  in  the  room,  bnt  whether  he 
heard  the  introduction  I  know  not,  but  afterward  I  frequently  heard  and  saw  Mr.  Cannon 
introduce  his  wife  to  friends. 

Q.  This  same  person  as  his  wife? — A.  This  same  person  as  his  wife. 

Q.  During  the  same  tripf—A.  During  the  same  trip;  we  were  gone  about  nine  days,  and 
every  day  during  that  time  I  saw  him  introduce  her  as  his  wife,  to  friends. 

By  Mr.  Todd  : 

Q.  What  was  her  name? — A.  It  was  Eliza;  her  maiden  name  I  am  not  familiar  with,  that 
being  the  first  time  I  ever  saw  her ;  I  heard  it  frequently  spoken  of  as  answering  for  her 
bridal  trip,  though  it  was  a  trip  for  the  purpose  of  preaching  to  the  people. 

Q.  It  was  frequently  spoken  of  as  her  bndal  trip  ? — A.  Yes,  sir;  although  it  was  not. 

Q.  It  was  an  expedition  for  preaching? — A.  They  said  it  answered  for  a  bridal  trip. 

Q.  State  what  yon  remember  in  regard  to  the  rooms  assigned  to  Mr.  and  Mrs.  Cannon  dur-. 
ing  that  expedition ;  were  you  frequently  in  her  room  during  the  day-time  ?— A.  I  was  ;  the 
party  being  large,  and  the  accommodations  limited,  we  were  obliged  to  accommodate  each 
other — the  ladies ;  Mrs.  Cannon  said  that  I  had  liberty  to  come  into  her  room  at  any  time, 
and  arrange  my  toilet ;  I  did  so  much  of  the  time  while  we  were  on  the  trip,  and  frequently 
Mr.  Cannon  came  into  the  room ;  when  he  came  in,  we  would  withdraw ;  there  were  other 
lady  friends  of  mine  as  well,  that  used  her  room. 

Q.  Other  lady  friends  who  had  the  same  invitation  ?— A.  Yes,  sir. 

Q.  Did  you  ever  visit  her  rooms  during  the  day  7 — A.  As  early  as  9  o'clock. 

Q.  Did  the  room  have  the  appearance  of  being  occupied ;  so  far  as  clothing  and  toilet- 
articles,  &c.,  were  concerned,  aid  it  have  the  appearance  of  being  the  room  of  Mr.  and  Mrs. 
Cannon  ?— A.  It  did. 

Q.  And  was  so  understood  by  the  party  7 — A.  It  was. 

Q.  Whenever  he  would  come  into  the  room  while  you  and  other  lady  friends  were  there 
under  her  invitation,  what  was  your  habit — to  withdraw  f — A.  It  was. 

Q.  And  leave  him  and  Mrs.  Cannon  in  possession  of  the  room? — A.  Yes,  sir. 

Q.  This  occurred,  you  are  certain,  in  August,  1865? — A.  It  did;  one  reason  why  I  re- 
member it  especially  is  because  it  was  the  time  I  put  on  my  first  long  dress. 

Q.  Do  you  know  whether  this  Mrs.  Cannon  No.  4  had  any  children  by  this  marriage  f — 
A.  Three  years  ago — two  years  ago  last  November — I  called  on  a  lady  friend,  and  there  I  met 
Mrs.  George  Q.  Cannon  No.  4,  and  not  having  met  her  for  some  time  to  speak  with  her,  the 
lady  of  the  house  introduced  me  to  her,  and  I  said  I  was  acquainted  with  her;  I  said  *'  I 
was  on  your  bridal  trip;  I  was  with  the  company."  She  said,  **I  remember  now  ;"  and 
she  bad  a  little  child  with  her  that  she  addressed  several  times  as  *'  my  child."  That  is  all 
I  know  concerning  her  children. 

Q.  About  how  old  was  her  child  at  that  time? — A.  I  should  judge  it  was  about  three 
years  old  ;  but  I  could  not  say. 

Q.  You  think  some  three  years  of  age? — A.  I  should  think  so. 

Q.  State  what  else  you  saw  in  the  room  occupied  by  Mr.  and  Mrs.  Cannon  to  indicate 
that  it  was  his  room. — ^A.  At  that  time  Mr.  Cannon  was  Mr.  Young's  secretary,  and  iu 
Mrs.  Cannon's  room  I  saw  his  papers,  and  I  know  them  to  be  his  papers,  because  I  have 
seen  him  carry  them  from  place  to  place  in  a  small  desk. 

Q.  And  the  small  desk  belonged  to  him  ? — A.  Yes,  sir;  I  also  saw  that  desk  in  the  room 
repeatedly. 

By  Mr.  Todd  : 

Q.  Did  the  party  remain  at  one  place,  or  did  they  go  to  several  places  ? — A.  They  went 
to  several  places  ;  we  went,  I  believe,  some  ninety  miles  from  the* city,  remaining  perhaps 
one  night,  and  sometimes  longer  in  different  places. 

By  Mr.  Hazelton  : 

Q.  And  always,  where  you  went,  the  same  room  was  assigned  to  Mr.  and  Mrs.  Cannon  ; 
they  bad  a  common  room  ? — A.  Yes,  sir  ;  bis  first  wife  was  a'ong  at  the  time. 

By  the  Chairman  : 
Q.  Was  along  with  the  party  ?— A.  Was  along  with  the  party. 

By  Mr.  Hazelton  : 

Q.    Did  the  first  wife  occupy  the  bridal   room? — A.    She  did  not — not  to  my  knowl- 
edge. 
Q.  You  never  s&w  her  in  it  ?— A.  No,  sir  ;  never  saw  her  in  it. 
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By  Mr.  Todd  : 

Q.  What  was  her  name,  do  jroa  remember  ? — A.  No,  sir,  I  do  not ;  but  I  believe  that  it 
was  Hoagland ;  I  am  not  positive  that  it  was. 

By  Mr.  Hazelton  : 

Q.  Have  yoa  any  knowledge  about  his  other  wives  ? — A.  I  have  no  acquaintance  with 
his  other  wives ;  his  wives  were  all  strangers  to  me  up  to  that  time. 

(Mr.  Haselton  asked  Mr.  Cannon  if  he  wished  to  interrogate  the  witness.) 
Mr.  Cannon.  No,  sir. 

By  the  Chairman  : 

Q.  Do  you  know  whether  they  were  all  living  at  that  time  ? — A.  I  do  not. 
By  Mr.  Hazelton  : 

Q.  You  know  his  first  wife  was  living  at  that  time  ?— A.  Yes,  sir.  You  may  all  know 
that  it  is  very  embarrassing  for  me  to  appear  here  to  speak  against  a  gentleman  whom  I 
have  been  acquainted  with  all  my  life,  and  whom  I  have  respected,  but  in  duty  to  myself 
and  injustice  to  the  people  of  Utah,  I  am  willing  to  do  so.  But,  as  I  say,  it  is  very  embar- 
rassin^  for  me  to  do  so.  If  Mr.  Cannon  objects  to  anything  I  have  said,  or  if  I  have  mado 
any  misstatements,  I  shall  be  pleased  to  have  him  correct  them. 

Mr.  Cannon  made  no  response. 

Adjourned 

The  testimony  ia  regard  to  the  oath  takeu  in  the  Eiidowment  House 
is  coDflicting,  and  such  as  to  leave  the  committee  in  doubt  whether  or 
not  it  is  irreconcilable  with  good  citizenship  and  loyalty  to  the  Govern- 
ment of  the  United  States.  Some  of  the  witnesses  swear  that  the  oath 
involves  a  solemn  pledge  to  avenge  the  death  of  Joseph  Smith  upon 
the  Government  of  the  United  States,  and  that  sentiments  of  unrelent- 
ing hostility  to  the  United  States  are  taught  in  the  Endowment  House ; 
but  other  witnesses  deny  these  statements  in  the  most  positive  manner. 
Several  witnesses  swear  to  having  seen  Mr.  George  Q.  Cannon  in  the 
Endowment  House,  and  the  fact  is  not  denied  by  him. 

We  do  not  feel  called  upon  to  quote  the  evidence  on  this  subject.  It 
can  be  found  in  full  in  the  printed  testimony  in  the  contested  election 
case  of  George  R.  Maxwell  against  the  said  Cannon.    (Mis.  Doc.  No.  49.) 

The  law  of  Congress  referred  to  in  such  preamble,  may  be  found  in 
the  United  States  Statutes  at  Large,  volume  12,  page  501,  the  first  sec- 
tion of  which  is  as  follows: 

"  That  every  person  having  a  husband  or  wife  living  who  shall  marry 
any  other  person,  whether  married  or  single,  in  a  Territory  of  the  United 
States,  or  other  place  over  which  the  United  States  have  exclusive  juris- 
diction, shall,  except  in  the  cases  specified  in  the  proviso  to  this  sec- 
tion, be  adjudged  guilty  of  bigamy,  and,  upon  conviction  thereof,  shall 
be  punished  by  a  tine  not  exceeding  five  hundred  dollars,  and  by  im- 
prisonment for  a  term  not  exceeding  hve  years:  Provided^ .neverthe- 
lesSj  That  this  section  shall  not  extend  to  any  person  by  reason  of  any 
former  marriage,  whose  husband  or  wife  by  such  marriage  shall  have 
been  absent  for  five  successive  years  without  being  known  to  such  per- 
son within  that  time  to  be  living,  nor  to  any  person  by  reason  of  any 
former  marriage  which  shall  have  been  dissolved  by  the  decree  of  a 
competent  court,  nor  to  any  person  by  reason  of  any  former  marriage 
which  shall  have  been  annulled  or  pronounced  void  by  the  sentence  or 
decree  of  a  competent  court  on  the  ground  of  the  nullity  of  the  mar- 
riage-contract.'' 

The  second  section  disapproves  and  annuls  all  acts  and  ordinances  of 
the  provisional  government  of  Deseret  and  of  the  Territory  of  Utah 
which  establish,  support,  maintain,  shield,  or  countenance  polygamy, 
however  disguised  by  legal  or  ecclesiastical  solemnities,  sacraments, 
ceremonies,  consecration,  or  other  contrivances. 

This  statute  was  approved  on  the  1st  day  of  July,  1863,  and  has  since 
remained  the  law  of  the  land. 
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It  is  proper  to  add  that,  after  the  adoption  of  the  resolutiou  above 
quoted  referring  this  question  to  your  committee,  an  act  was  passed  by 
this  House,  at  the  last  session,  with  little  or  no  opposition,  which  reads 
as  follows : 

[43d  Cong^ress,  Ist  session. — H.  R.  3679.] 

In  the  Senate  of  the  United  States,  June  17,  1874.— Read  twice  and  referred 

TO  THE  Committee  on  Territories. 

AN  ACT  deflnlog  the  qnaliflcAtioiiB  of  Territorial  Delegates  in  the  Hoaae  of  Repreientativen 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of  America  in 
Congress  assembled.  No  person  hereafter  shall  be  a  Delegate  in  the  HooBe  of  Representa- 
tives from  any  of  the  Territories  of  the  United  States  who  shall  not  have  attained  the  ajre 
of  twenty-five  years,  and  been  seven  years  a  citizen  of  the  United  States,  and  who  shall 
not,  when  elected,  be  an  inhabitant  of  the  Territory  in  which  he  shall  be  chosen ;  and  no 
such  person  who  is  guilty  either  of  bigamy  or  of  polygamy  shall  be  eligible  to  a  seat  as 
such  Delegate. 

Passed  the  House  of  Representatives  June  16, 1874. 

Attest:  EDWARD  McPHERSON,  Clerk. 

NotwithstaDding  this  fact  the  said  Delegate  was  a  candidate  at  the 
recent  election,  and  was  actually  elected  Delegate  for  the  same  Territory 
in  the  Forty-fourth  Congress. 

Your  committee  think  the  evidence,  unchallenged  as  it  is  by  the  Dele- 
gate, establishes  that,  at  the  date  of  his  election,  to  wit,  on  the  5th  day 
of  August,  1872,  and  prior  thereto,  the  said  Delegate  was,  and  still  is, 
openly  living  and  cohabiting  with  four  women  as  his  wives,  under  the 
pretended  sanction  of  a  system  of  polygamy,  which  system  he  notori- 
ously indorses  and  upholds,  in  violation  of  the  statute  of  the  United 
States,  approved  July  1, 1862,  above  quoted. 

They  therefore  recommend  the  adoption  of  the  accompanying  resolu- 
tion : 

Resolved^  That  George  Q.  Gannon,  Delegate  from  Utah,  being  found, 
upon  due  consideration  of  the  evidence  snbmitt<ed,  and  not  controverted 
by  said  Gannon,  to  be  an  actual  polygamist,  and  to  have  married  his 
fourth  wife,  having  three  other  wives  then  living,  in  the  month  of  Au- 
gust, 1865,  in  open  and  notorious  violation  of  the  law  of  July  1,  1862, 
forbidding  such  marriage,  and  declaring  the  same  to  be  a  crime  pun- 
ishable both  by  fine  and  imprisonment,  and  it  appearing  that  he  still 
maintains  his  polygamous  practices  in  defiance  of  law,  is  deemed  un- 
worthy to  occupy  a  seat  in  the  House  of  Eepresentatives  as  such  Dele- 
gate, and  that  he  be  excluded  therefrom. 


VIEWS  OF  THE  MINORITY. 

January  22, 1875. — Mr.  Harrison,  from  the  Gommitteeon  Elections,  sub- 
mitted the  following  as  the  views  of  the  minority  : 

The  minority  of  the  Committee  on  Elections^  to  whom  teas  referred  the  reso- 
lution of  the  House  adopted  on  the  12th  day  of  May^  1874,  instructing 
and  authorizing  said  committee  to  investigate  certain  charge  recited  in 
the  preamble  to  said  resolutions  against  Hon,  Oeorge  Q.  Cannon^  the  Dele- 
gate from  the  Territory  of  Utah,  and  report  the  result  to  the  House,  and 
directing  said  committee  to  recommend  such  action  on  the  part  of  the 
House  as  should  seem  meet  and  proper  in  the  premises,  made  the  foUow- 
ing  minority  report : 

We  cannot  agree  with  the  majority  of  the  committee  in  recommend- 
ing the  expulsion  of  the  Delegate  from  Utah  Territory. 

While  (as  we  are  informed)  the  Delegate  from  Utah  stated  to  the 
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committee  that  lie  bad  no  objection  to  the  ase  by  the  committee  of  the 
testimony  taken  in  the  contest  before  the  House,  at  its  last  session,  be- 
tween George  K  Maxwell  and  said  Cannon,  and  that  he  bad  no  desire 
to  submit  any  testimony  or  statement  to  the  committee  by  way  of  con- 
troverting the  same,  he  did  not  intend  to  admit  the  sufficiency  of  the 
testimony  in  said  contest  bearing  on  the  charges  now  made  against  him, 
bat  meant  simply  that  he  did  not  desire  to  take  additional  testimony. 
He  did  not  mean  to  admit  that  the  mass  of  hearsay  and  irrelevant 
testimony  in  said  contest  should  be  read  against  him  as  legal  evidence 
establishing  what  is  sought  to  be  established  in  that  contest. 

The  majority  of  the  committee  in  their  report  make  extracts  from  the 
mass  of  testimony  used  in  the  case  of  Maxwell  vs.  Cannon,  and  present 
the  statements  of  sixteen  witnesses  on  <'  common  fame  or  reputation," 
as  to  the  fact  that  Mr.  Cannon  is  a  polygamist  and  living  in  polygamy, 
the  testimony  of  four  witnesses  whose  depositions  were  taken  in  Utah 
in  January  and  February,  1873,  without  notice,  and  the  report  embraces 
the  testimony  of  Miss  Belle  Kimball,  taken  before  the  committee,  all  of 
which  is  subject  to  the  objection  of  being  hearsay,  irrelevant,  and  insuf- 
ficient, and  not  the  best  class  of  testimony  the  case  demanded ;  but 
notwithstanding  this,  the  minority  of  the  committee  are  prepared  to 
admit  that  it  could  probably  be  shown  by  legal  proof  that  Mr.  Cannon  is 
a  polygamist,  believes  in  and  practices  the  doctrines  of  the  Mormon 
Church,  and  now  has  four  wives,  and  that  he  married  one  of  them  after 
the  passage  of  the  act  of  Congress  of  July  1, 1862.  As  to  the  other 
charges  inserted  in  the  preamble  to  the  resolution  referred  to  the  com- 
mittee, that  Mr.  Cannon  had  taken  and  never  renounced  an  oath  which 
is  inconsistent  with  his  duties  and  allegiance  to  the  Government  of  the 
United  States,  the  majority  ot  the  committee  has  relieved  us  from 
noticing  that  charge,  as  they  state  (page  8)  that  the  testimony  in  regard 
to  the  oath  taken  in  the  Endowment  House  is  conflicting,  and  such  as  to 
leave  the  committee  in  doubt  whether  or  uot  it  is  irreconcilable  with 
good  citizenship  and  loyalty  to  the  government. 

Before  proceeding  to  present  our  views  on  the  question  raised  by  the 
resolution  of  expulsion  reported  by  the  majority  of  the  committee,  we 
will  notice  a  matter  incorporated  in  the  re{K>rt  of  the  majority,  designed, 
no  doubt,  to  operate  as  an  argument  in  favor  of  the  expulsion  of  the 
Delegate  from  Utah. 

The  majority  of  the  committee,  page  9  of  their  report,  say : 

It  is  proper  to  add  that,  after  the  adoption  of  the  resolation  above  quoted  referring^  this 
question  to  your  committee,  an  act  was  passed  hy  this  House,  at  the  last  session,  with  little 
or  no  opposition,  which  reads  as  follows  : 

*'[43d  Congress,  1st  session.— H.  R.  3679.] 

**IN  THE  Senate  op  the  United  States,  June  17.  1874.— Read  twice  and  re- 
ferred TO  THE  COMMrrTEE  ON  TERRITORIES. 

"AN  ACT  defining  the  qaalificatloni  of  Territorial  Delegatei  In  the  Houm  of  Representative!. 

'^Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of  America  in 
Congress  assembled^  No  person  hereafter  shall  he  a  Delegate  in  the  House  of  Representa- 
tives from  any  of  the  Territories  of  the  United  States  who  shall  not  have  attained  the  age 
of  twent.y-five  years,  and  been  seven  years  a  citizen  of  the  United  States,  and  who  shall  not, 
when  elected,  be  an  inhabitant  of  the  Territory  in  which  he  shall  be  chosen ;  and  no 
such  person  who  id  guilty  either  of  bigamy  or  of  polygamy  shall  be  eligible  to  a  seat  as  such 
Delegate. 

**  Passed  the  House  of  Representatives  June  16,  1874. 

**Attest: 

"EDWARD  Mcpherson,  curky 

Notwithstanding  this  fact  the  said  Delegate  was  a  candidate  at  the  recent  election,  and 
was  actually  elected  Delegate  for  the  same  Territory  in  the  Forty  fourth  Congress. 
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This  bill,  passed  by  the  House  on  the  16th  June,  1874,  has  never  be- 
come a  law,  but  is  now  pending  in  the  Senate.  We  presume  the  ma- 
jority of  the  committee  do  not  intend  to  intimate  that  the  fact  that 
the  House  passed  a  bill  (not  yet  a  law)  providing  that  no  Delegate  of  a 
Territory  who  is  guilty  either  of  bigamy  or  polygamy  shall  be  eligible 
to  a  seat  as  Delegate,  justifies  Mr.  Gannon's  expulsion,  or  prevented  him 
from  becoming  a  candidate  for  a  seat  in  the  d4th  Congress,  or  the  peo- 
ple of  the  Territory  of  Utah  from  electing  him  as  their  Delegate  in  the 
44th  Congress. 

If  the  bill  passed  by  the  House  at  the  last  session  shall  become  a  law 
during  this,  the  question  as  to  whether  Mr.  Cannon,  who  has  been 
elected  before  the  passage  of  the  law,  if  it  shall  pass  at  all,  will  be  eligi- 
ble to  a  seat  in  the  next  Congress,  will  be  a  question  exclusively  within 
the  jurisdiction  of  the  House  of  Bepresentatives  in  the  44th  Congress, 
and  will  be  decided  by  that  House,  or  the  House  when  the  44th  Con- 
gress meets. 

We  come  now  to  consider  the  question  involved  in  this  case. 

This  is  the  first  instance  where  it  has  been  sought  to  expel  a  Delegate 
from  one  of  the  Territories  of  the  United  States,  and  there  is  little  in 
the  shape  of  authority  to  guide  us  in  the  examination  of  the  question. 

Although  there  is  nothing  in  the  Constitution  concerning  a  Delegate 
from  the  Territories  of  the  United  States,  and  no  express  provision 
therein  for  their  expulsion  as  there  is  in  the  case  of  members,  we  do  not 
doubt  the  power  of  the  House  to  expel.  The  power  results  simply  from 
the  fact  that  the  Delegate  is,  in  some  sense,  a  member,  or  is  one  of  the 
body.  He  is  entitled,  as  well  by  courtesy  as  by  a  custom  which  has 
obtained  in  this  country  upon  the  organization  of  Territorial  govern- 
ments in  the  Territories,  to  certain  rights  and  privileges ;  he  is  entitled 
to  introduce  and  advocate  on  the  floor  of  the  House  any  measure  aifect- 
ing  the  people  of  the  Territory,  or  to  oppose  in  debate  any  measure  he 
may  deem  injurious  to  them.  He  is  amenable  to  the  rules  of  the  House 
or  the  regulations  concerning  its  proceedings.  He  would  clearly,  as  it 
is  assumed,  have  to  possess  certain  qualifications  to  entitle  him  to  be  a 
Delegate — at  least  that  of  citizenship,  as  is  shown  in  the  contest  in  re- 
gard to  the  admission  of  the  Delegate  from  Michigan  Territory  in  1823, 
during  the  18th  Congress. 

Everything  in  relation  to  the  position  of  a  Delegate  having  the  rights 
and  privileges  we  have  mentioned,  and  every  relation  he  l^ars  to  the 
House  or  to  the  members  thereof,  in  the  absence  of  anything  in  the 
Constitution  and  laws  on  the  subject,  would  suggest  that  if  a  Delegate 
is  expelled  it  ought  to  be  for  the  same  causes  that  would  justify  the 
House  in  expelling  a  member,  and  that  the  power  to  expel  should  be 
exercised  as  the  Constitutional  power  to  expel  a  member  is  exercised. 

It  would  seem  that  all  of  the  reasons  that  can  be  urged  in  favor  of 
the  rule  which  the  framers  of  the  Constitution  made  concerning  the  ex- 
pulsion of  a  member  apply  with  equal  force  in  the  case  of  a  Delegate. 
The  framers  of  that  instrument  regarded  this  power  to  expel  a  member 
by  a  mere  majority  vote  as  a  dangerous  one,  and  guarded  its  exercise 
by  providing,  in  substance,  that  an  expulsion  of  a  member  could  only 
be  ordered  by  a  two-thirds  vote.  Of  course,  we  will  not  be  understood 
as  contending  that  the  House  has  not  the  power,  if  it  chooses  to  exer- 
cise it,  to  expel  a  Delegate  by  a  mere  majority  vote,  or  that  there  is  any 
express  provision  of  law  operating  as  an  inhibition  on  this  power.  But 
we  submit  that  this  power  should  be  regulated  in  its  exercise  by  a  legal 
discretion,  and  that  no  safer  rule  can  be  found  than  the  one  which  is 
deduced  from  the  analogy  we  have  mentioned. 
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If  it  is  true  that  the  power  to  expel  a  Delegate  is  drawn  from  analogy 
to  the  power  given  in  the  matter  of  the  expulsion  of  members,  it  would 
seem  to  follow,  that  looking  to  this  fact  and  to  the  nature  of  the  office 
of  a  Territorial  Delegate  as  a  representative  of  a  portion  of  the  people  of 
this  country,  and  as,  in  some  sense,  a  member  of  this  body,  he  ought 
not  to  be  expelled  except  for  causes  which  would  justify  the  House  in 
expelling  a  member,  and  by  a  two-thirds  vote  on  the  question. 

He  certainly  ought  not  to  be  expelled  for  political  reasons  or  causes, 
or  on  account  of  the  existence  of  certain  practices  in  the  Territory  he 
represents,  or  to  punish  him  for  an  alleged  indulgence  therein,  or  the 
people  he  represents  by  depriving  them  of  representation. 

Mormonism  has  its  seat  in  Utah.  It  had  when  the  Territory  was 
organized.  For  many  years  the  Government  of  the  United  States  has 
been  compelled  to  recognize  the  fact  that  the  people  of  the  Territory  of 
Utah,  almost  the  entire  body  of  them,  were  Mormons,  following  the 
teachings  and  attached  to  the  doctrines  and  ordinances  of  the  Mormon 
Church.  The  recognized  head  of  the  church  was  for  years  the  governor  of 
the  Territory,  appointed  by  the  President  and  confirmed  by  the  Senate. 
For  many  years  the  people  of  the  Territory  have  had  a  Delegate  on  the 
floor  of  the  House  of  Representatives,  representing  them,  who  was  un- 
derstood to  be  a  Mormon,  and  in  full  sympathy  with  the  Mormon  Church 
and  its  institutions,  sacraments,  rites,  and  practices.  It  is  said,  but 
erroneously  stated,  that  when  the  present  Delegate  was  admitted  to  his 
seat  at  the  first  session  of  the  present  Congress  it  was  the  first  time  that 
a  man  practicing  polygamy  had  been  seated  as  a  Delegate  in  thisJSouse. 
This  House,  however^  at  the  last  session,  upon  very  full  consideration  of 
the  question  of  his  right  to  be  admitted,  decided,  in  effect,  that,  having 
been  duly  elected  and  returned  by  the  people  of  Utah,  he  was  entitled 
to  a  seat  as  a  Delegate  in  the  Forty-third  Congress.  And  it  would 
probably  be  difficult  to  discover  any  really  good  reason  why  a  gentle- 
man like  Mr.  Hooper,  the  late  Delegate,  who,  it  was  said,  had  but  one 
wife,  but  who  was  a  member  of  the  church  and  subscribed  to  its  doc- 
trines, including  that  of  plural  marriages,  was  any  more  entitled  to  re- 
tain his  seat  in  the  House  than  the  present  Delegate,  who,  it  is  said,  has 
wore  than  one  wife. 

After  being  seated  at  the  last  session  by  the  deliberate  and  well-con- 
sidered action  of  this  House,  mainly,  if  not  wholly,  because  of  the  fact 
that  he  had  received  a  majority  of  the  votes  of  the  people  of  Utah,  and 
that  they  were  entitled  to  a  Delegate  to  speak  for  them  and  introduce 
measures  deemed  beneficial  to  that  portion  of  the  people  of  the  country, 
and  after  having  served  as  a  Delegate  until  within  a  few  weeks  of  the 
close  of  his  term,  it  is  now  proposed  to  expel  the  Delegate  from  Utah 
from  the  House  because  he  is  a  Mormon,  has  more  than  one  wife,  and 
married  one  of  them  since  the  passage  of  the  act  of  July  1, 1862. 

Why  should  he  be  expelled  t  If  it  is  replied  that  it  is  to  strike  a  blow 
at  Mormonism,  we  ask,  is  it  proper,  is  it  good  policy,  to  attempt  the 
destruction  of  Mormonism  in  this  way  t  Mormonism,  as  we  have  said, 
existed  in  the  Territory  of  Utah  when  the  Territory  was  organized,  and 
has  existed  ever  since. 

In  the  act  establishing  the  Territory  provision  was  made  for  the  elec- 
tion of  a  Delegate,  with  a  full  knowledge  on  the  part  of  Congress  and 
the  country  that  a  large  majority  of  the  people  of  Utah  were  Mormons, 
and  with  the  further  knowledge  on  the  part  of  Congress  and  the  coun- 
try that  the  people  of  that  Territory  would  be  likely  to  elect  a  Delegate 
who  was  a  Mormon. 

There  have  been  four  Delegates  from  Utah  Territory  who  have  occu- 
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pied  seats  on  this  floor,  and  all  of  them  have  been  known  to  be  Mormons, 
in  fall  sympathy  with  the  teachings  and  practices  of  Mormonism,  except 
Jadge  Kinney. 

Hon.  Mr.  Bernhisel  was  a  Mormon,  and  daring  the  whole  time  he  was 
in  Congress  it  was  known  that  he  had  more  than  one  wife. 

Our  predecessors  occapying  seats  on  the  floor  of  the  Hoase  of  Repre- 
sentatives did  not  deem  it  necessary  or  important  to  the  interest  of  the 
country  that  the  Delegate  from  Utah  for  the  time  being  should  be  ex- 
pelled because  he  was  a  Mormon  or  was  attached  to  the  doctrines  of 
Mormonism,  or  that  a  blow  should  be  dealt  at  Mormonism  by  the  expul- 
sion of  the  Delegate  from  Utah  Territory. 

We  have  said  it  was  clear  that  neither  a  member  of  Congress  nor  a 
Territorial  Delegate  should  be  expelled  for  political  reasons,  and  we  da 
not  doubt  that  the  recognition  of  the  propriety  and  force  of  this  position 
on  the  subject  operated  upon  the  members  of  the  House  in  former  Con- 
gresses. Moreover,  they  must  have  realized  the  truth  of  the  proposi- 
tion which  seems  plain  to  us,  that  the  questions  growing  out  of  the  ex- 
istence of  Mormonism  in  one  of  the  Territories  of  the  United  States,  it» 
relation  to  and  eitect  upon  our  institutions  and  theory,  and  what,  if 
any,  measures  should  be  adopted  to  meet  these  questions  and  solve  the 
"  Utah  problem,"  were  peculiarly  within  the  power  and  jurisdiction  of 
Congress. 

It  was  clear  to  them,  as  it  must  be  to  the  members  of  this  House, 
that  Congress,  with  a  full  knowledge  of  the  existence  of  Mormonism  in 
Utah,  Jbad  by  law  provided  that  the  people  of  that  Territory  should  be 
represented  on  this  floor  by  a  Delegate ;  that  the  Territory  was  under 
the  jurisdiction  of  tlie  United  States,  except  so  far  as  the  Territorial 
legislature  of  Utah  and  the  local  authorities  exercised,  under  the  Consti- 
tution and  laws  of  the  United  States,  jurisdiction  over  the  affairs  of  the 
Territory,  and  that  if  additional  Congressional  legislation  was  necessary 
in  order  to  enable  the  Executive  to  execute  the  laws  of  the  United 
States  in  that  Territory,  or  enforce  any  policy  which  Congress  might 
Constitutionally  adopt  in  regard  to  the  Territory,  or  any  question  con- 
nected therewith,  the  power  to  pass  such  laws  was  undoubted,  and  that 
these  results  could  be  properly  attained  only  by  appropriate  Congres- 
sional legislation. 

Congress  never  deemed  it  necessary  or  proper  to  legislate  upon  the 
subject  of  Mormonism  until  the  year  1862.  On  the  1st  day  of  July  of 
that  year  an  act  was  passed  declaring ''  that  every  person  having  a  hus- 
band or  wife  living  who  shall  marry  any  other  person,  whether  married 
or  single,  in  a  Territory  of  the  United  States,  or  any  other  place  over 
which  the  United  States  have  exclusive  jurisdiction,  shall,  except 
in  the  cases  specified  in  the  proviso  to  this  section,  be  adjudged  guilty 
of  bigamy,  and  upon  conviction  thereof  be  punished  by  a  fine  not  ex- 
ceeding five  hundred  dollars  and  by  imprisonment  for  a  term  not  exceed- 
ing five  years." 

It  seems  that,  in  the  judgment  of  Congress,  no  further  legislation  was 
deemed  necessary  on  tbis  subject  from  the  year  1862,  and  no  attempt 
was  made  at  any  legislation  on  tbe  subject  until  the  last  session  of  the 
present  Congress,  when  a  bill  was  introduced,  hereinbefore  referred  to, 
providing  that  thereafter  no  Delegate  from  any  of  the  Territories  guilty 
of  bigamy  should  be  entitled  to  a  seat  in  the  House  of  Representatives,, 
and  the  bill,  known  as  the  Poland  bill,  passed  at  last  session  [trovidiiig 
for  punishing  polygamy  in  Utah. 

Under  this  last-named  act,  which  is  very  stringent  in  its  provisions, 
tbe  policy  of  tbe  country  in  tbe  matter  of  punishing  polvganiy  in  the 
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Territory  of  Utah  is  clearly  indicated.  If  it  can  be  eflfectivoly  punished 
at  all  by  legislation,  and  its  practice  thereby  prevented,  it  will  be  by 
legislation  of  this  kind.  Under  this  act,  and  the  proceedings  conducted 
in  pursuance  of  its  provisions,  all  the  questions  of  law  and  fact  arising 
in  any  case  will  be  judicially  examined  and  determined  according  to  the 
law  of  the  case. 

Now,  it  is  charged  that  the  Delegate  from  Utah  is  guilty  of  violating 
the  act  of  Congress  of  July  1,  1862.  He  is  shown  by  testimony,  which 
would  have  been  rejected  by  any  court  of  justice  before  which  he  might 
be  tried,  of  having  married  a  wife  (having  already  three  at  the  time) 
after  the  passage  of  this  act. 

But  he  has  not  been  convicted  of  the  offense  under  that  act.  This 
House  miglit  expel  him,  for  we  admit  it  has  the  arbitrary  power  to  do 
so  for  this  or  any  other  alleged  offense.  But  would  it  not  be  safer  and 
more  proper  to  follow  the  English  rule  requiring  conviction  of  the  crime 
before  a  court  and  jury  before  it  can  be  assumed  that  the  party  is 
guilty  f 

We  are  now,  near  the  close  of  the  Forty  third  Congress,  trying  him 
for  an  offense,  and  have  pending  before  us  a  resolution  for  his  expulsion 
for  a  particular  offense,  when  he  has  recently  be«n  indicted,  under  the 
law  passed  at  last  session,  and  is  shortly  to  be  tried  for  that  offense 
before  a  court  and  jury. 

This  will  be  seen  from  the  following  communication,  presented  by 
Mr.  Cannon  to  the  committee,  and  read  to  the  committee  on  the  day  on 
which  the  committee  directed  the  chairman  to  report  a  resolutiou  for 
his  expulsion : 

House  op  Represent ativba, 

fVashington^  D.  C,  January  9,  1875. 

Gentlemen:  Having  seen  by  uotices  in  the  newspapers  that  it  was  the  intention  to  have 
mj  case  bron(?ht  at  an  early  day  before  yonr  committee,  with  a  view  to  reach  a  decision  re- 
spectinfr  the  charges  which  have  been  made  against  me,  I  deem  it  but  justice  to  you,  as  well 
as  to  myself,  to  represent  to  yon  the  following  facts : 

As  yon  doubtless  remember,  on  the  last  day  of  the  last  session  a  law  was  passed  by  Con- 
gress in  relation  to  the  execution  of  the  laws  in  Utah  Territory.  As  soon  as  possible  after 
its  passage,  a  grand  jury  was  impaneled  in  the  third  judicial  district  of  the  Territory,  and  I 
was  selected  as  the  first  person  in  that  district  to  be  indicted  under  the  provisions  of  the  new 
law.  There  were  various  reasons,  to  which  I  need  not  here  allude,  that  prompted  the  dis- 
trict attoniey  and  other  officials  to  thus  give  me  notoriety.  I  was  indictea  on  a  charge  of 
polygamy  in  the  month  of  October  last,  and  having  been  arrested  by  virtue  of  a  warrant  is- 
saed  under  the  indictment  so  found  against  me,  I  was  held  to  bail  for  my  appearance  for 
trial.  In  the  latter  part  of  November  I  made  application  to  the  court,  in  which  the  indict- 
ment is  pending,  for  such  a  change  in  m  v  recognizance  as  would  enable  me  to  attend  the 
pTMent  session  of  Congress,  and  appear  for  trial  on  the  first  day  of  the  next  March  term. 
But  my  application  was  unsuccessful.  I  was  compelled  to  give  bail  for  my  appearance  for 
trial  on  the  first  day  of  the  present  term  of  court,  which  was  the  first  Monday  or  December, 
the  day  on  which  the  present  session  of  Congress  commenced.  This  left  me  no  alternative 
but  to  make  arrangements  for  returning  to  Utah  for  trial  upon  receipt  of  notice  by  telegraph 
of  the  day  on  which  the  case  may  be  reached.  Bince  the  commencement  of  the  late  recess 
I  have  daily  expected  such  notice.  Upon  its  receipt  my  counsel  will  expect  me  to  start  for 
Utah  without  delay. 

The  trial  of  this  indictment  will  involve  an  examination  by  a  court  and  jury  of  the  precise 
charges  which  have  been  preferred  against  me  before  this  committee,  and  will  ne  doubt  be 
taken  to  the  Supreme  Court  of  the  United  States  for  adindication  of  the  question  involved. 

In  view  of  all  these  facts,  it  will  readily  suggest  itself  to  you,  gentlemen,  that  a  decision 
pronounced  by  you  as  a  committee  at  the  present  time,  if  unfavorable  to  me,  would  be  the 
means  of  doing  me  a  great  injury  and  prejudicing  the  trial  of  my  case  before  a  court  and 
inry.  I  feel  sure  that  the  House,  in  adopting  the  resolution  referred  to  your  honorable  com- 
mittee, had  no  design  to  persecute  me,  but  to  ascertain  facts,  a  knowledge  of  which  is  now 
to  be  obtained  by  a  judicial  investigation.  I,  therefore,  respectfully  ask  the  committee  to 
postpone  the  consideration  of  my  case  until  my  return  from  Utah^  or  until  my  trial  in  the 
district  court  shall  have  terminated. 

Very  respectfully,  your  obedient  servant,  GEO.  Q.  CANNON. 

The  Honorable  Committee  of  Elections, 

House  of  Heprtaentatives, 

18  EC 
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While  this  proceeding  is  pending  in  the  courts  of  Utah,  and  Mr.  Can- 
non is  under  bail  or  recognizance  to  appear  and  answer  the  charge  on 
which  it  is  proposed  to  expel  him  from  this  House,  it  would,  it  is  sug- 
gested, be  wrong  to  find  him  guilty  of  the  same  charge  in  this  proceed- 
ing and  expel  him  so  near  the  close  of  his  term,  and  might  subject  the 
majority  of  the  House  to  the  imputation  (although  groundless)  of  per- 
secuting one  who  is  understood  to  be  politically  opposed  to  the  party  of 
the  majority  in  the  House. 

But  a  graver  question  than  those  we  have  considered  is  the  question 
whether  the  House  ought,  as  a  matter  of  policy  or  to  establish  a  prece- 
dent, expel  either  a  delegate  or  member  on  account  of  alleged  crimes  or 
immoral  practices  unconnected  with  their  duties  or  obligations  as  mem- 
bers or  delegates,  when  the  delegate  or  member  possesses  all  the  qualifi- 
cations to  entitle  him  to  his  seat. 

If  we  are  to  go  into  the  question  of  the  moral  fitness  of  a  member  fjo 
occupy  a  seat  in  the  House,  where  will  the  inquiry  stop?  What  stand- 
ard shall  we  fix  in  determining  what  is  and  what  is  not  sufl&eient  cause 
for  exclusion  t 

If  a  number  of  members  engage  in  the  practice  of  gaming  for  money 
or  other  valuable  thing,  or  are  accused  of  violating  the  marital  vow  by 
intimate  association  with  four  women,  three  of  whom  are  not  lawful 
wives,  or  are  charged  with  any  other  offeuse,  and  a  majority  of  the 
House  or  even  two-thirds  expel  them,  it  /may  be  the  recognition  of  a 
dangerous  power  and  policy.  If  exercised  and  adopted  by  one  political 
party  to  iccomplish  partisan  ends,  it  furnishes  a  precedent  which  it  will 
be  insisted  justifies  similar  action  by  the  opposite  party  when  they  have 
a  majority  or  a  two-thirds  majority  in  the  House,  and  thus  the  people 
are  deprived  of  representation  and  their  Representatives  possessing  the 
necessary  qualifications  are  expelled  for  causes  outside  of  the  constitu- 
tional qualifications  of  members,  or  those  which  a  Delegate  must  possess, 
so  far  as  his  qualifications  are  fixed  by  reason  or  analogy,  or  are  drawn 
from  the  principles  of  our  representative  system  of  government. 

We  need  not,  we  think,  illustrate  further  the  danger  or  im|)olicy  of 
expulsions  and  depriving  the  people  of  representation  in  the  House  on 
account  of  charges  against  members  or  delegates,  which  involve  either 
political  considerations  or  immoral  practices,  especially  as  the  precedent 
once  established  by  the  House  may  be  held  to  justify  the  House  in  exer- 
cising great  latitude  in  judging  of  moral  and  political  ofifenses  as  grounds 
for  expulsion. 

We  conclude  this  report  by  referring  to  and  inserting  an  extract  from 
the  report  in  the  case  of  Maxwell  vs.  Cannon,  at  the  last  session,  show- 
ing how  careful  the  House  has  been  in  the  exercise  of  this  power : 

Under  this  power,  frnarded  as  it  has  been  by  the  constitutional  provision  reqniring  a  vote 
of  two-tbirds,  there  have  been  bnt  a  very  few  instances  of  expulsion  since  the  org^anization 
of  the  government,  and  it  would  seem  that  a  power  so  rarely  exercised  does  not  require  the 
agency  of  a  standing  committee. 

The  cases  involving  its  exercise  have  usually  been  referred  to  select  committees. 

The  case  of  Benjamin  G.  Harris,  of  Maryland,  in  the  Thirty-ninth  Congress,  may  be  cited 
to  show  that  the  House  has  not  been  inclined,  even  in  so  strong  a  case  as  that  was,  to  re- 
gard a  member  duly  elected  by  the  people  of  his  district  as  disqualified  under  the  circum- 
stances, even  under  proceedings  looking  to  his  expulsion. 

Mr.  Harris  was  a  Representative  in  the  Thirty-ninth  Congress,  his  term  commencing  on 
the  4th  of  March,  1865. 

On  the  2d  of  May,  1865,  be  was  arraigned  before  a  military  commission,  and  convicted  of 
violating  the  56th  Article  of  War,  by  harboring  and  protecting  rebel  soldiers,  furnishing 
them  with  money,  inciting  them  to  continue  in  the  rebel  army  and  to  make  war  on  the 
United  States,  declaring  his  sympathy  with  the  enemy  and  his  opposition  to  the  Qovernment 
of  ibe  United  States. 
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On  the  12th  of  May,  1865,  he  was  found  gruilty,  and  sentenced  as  follows : 

*'And  the  court  do  therefore  sentence  the  accused,  Benjamin  Q.  Harris,  as  follows:  To 
be  forever  disqualified  from  holding^  any  office  or  place  of  honor,  trust,  or  profit  under  the 
United  States,  and  to  be  imprisoned  for  three  years  in  the  penitentiary  at  Albany,  New 
York,  or  at  such  other  penitentiary  as  the  Secretary  of  War  may  desig^nate." 

On  the  31st  day  of  May,  1H65,  this  sentence  was  approved  and  confirmed,  and  also  remitted 
by  President  Johnson,  and  Mr.  Harris  was  released  from  imprisonment.  At  the  commence- 
ment  of  the  session,  in  December.  1865,  Mr.  Harris,  upon  taking  the  iron-clad  oath, 'was 
admitted  to  his  seat  in  the  House  of  Representatives. 

On  the  19th  of  December,  1865,  a  resolution  reciting  the  fact  of  his  conviction,  and  the 
fact  that  he  expressed  his  regret  that  the  assassination  of  President  Lincoln  came  too  late  to 
be  of  any  use  to  the  rebels,  and  referring  the  matter  to  the  Committee  on  Elections,  with 
directions  to  inquire  into  the  facts  of  the  case,  and  to  report  such  action  as  the  committee 
•hoold  recommend,  was  adonted. 

The  committee  never  made  any  report,  and  the  House  never  took  any  further  action  in 
the  case. 

On  the  15th  of  May,  1856.  Mr.  Knowlton  introduced  a  resolution  referring  to  the  homicide 
of  Thomas  Keating,  at  VVillard*s  Hotel,  on  theHth  of  the  same  month,  by  Mr.  Herbert,  a  Rep- 
resentative from  the  State  of  California,  and  instructing  the  Committee  on  the  Judiciary  to 
take  the  case  into  consideration,  with  power  to  send  for  persons  and  papers,  and  to  report 
what  action  the  House  should  take  in  the  premises. 

The  House  refused  to  entertain  the  proposition.  This  all  occurred  at  the  first  session  of 
the  Thirty-fourth  Congress.  At  the  tnira  session  a  petition  was  sent  to  the  House  signed 
by  2,232  citizens  of  California,  declaring  their  belief  that,  in  the  murder  of  Keating,  Mr. 
Herbert  had  committed  an  act  entirely  without  justification,  had  disgraced  his  high  position, 
and  that  he  could  no  longer  satisfactorily  represent  the  will  of  his  constituents  in  the  House 
of  Representatives,  and  asking  that,  in  the  event  of  his  acquittal  by  the  court,  he  should  be 
expelled  from  the  House.  This  petition  was  referred  to  the  Committee  on  Elections.  On 
the  24th  day  of  February,  1H57,  Mr.  Colfax  submitted  the  report  of  the  committee.  The 
committee,  without  making  any  recommendation,  concluded  their  report  in  these  words : 

**  Your  committee,  therefore,  report  the  character  of  the  petition,  tne  statements  embodied 
in  it,  and  the  number  of  its  signers,  that  the  House  may  determine  what  action  under  the 
circumstances  they  may  deem  iust  to  all  concerned." 

The  House  took  no  action  whatever  in  the  case,  and  Mr.  Herbert  continued  to  be  a  mem- 
ber of  the  House  until  the  expiration  of  the  Thirty-fourth  Congress.  He  voted  at  the  very 
last  call  of  the  yeas  and  nays  on  the  3d  day  of  March,  1857. 

Tbe  miDority  of  the  committee  recommerid  the  adoption  of  the  fol- 
lowing resolution  as  a  substitute  for  the  resolution  reported  by  the  ma- 
jority : 

Fssolved,  That  the  Committee  on  Elections  be  discharged  from  the  further  consideration 
of  the  resolution  referred  to  it  by  the  House  in  the  case  of  George  Q.  Cannon,  the  Delegate 
from  the  Territory  of  Utah. 

HORACE  H.  HARRISON. 

Without  indorsing  the  reasoning  and  positions  taken  in  this  report, 
which  we  have  not  had  time  to  examine,  we  concur  in  recommending 
the  adoption  of  the  resolution  that  the  committee  be  discharged  from  tbe 
further  consideration  of  the  charges  against  the  Delegate  ttom  Utah. 

C.  R.  THOMAS. 

L.  Q.  0.  LAMAR. 

EDWARD  CROSSLAND. 

R.  M.  SPEER. 


ELECTION  OF  PRESIDENT  AND  VICE-PRESIDENT. 

January  26, 1875. — Mr.  Harrison,  from  the  Committee  on  Elections,  sub- 
mitted the  following  report : 

The  Committee  on  Elections  were  instructed,  by  order  of  the  House, 
oa  the  llth  December,  1873,  ^^  to  examine  and  report  upon  the  best  and 
most  practicable  mode  of  electing  the  President  and  Vice-President,  and 
providing  a  tribunal  to  adjust  and  decide  all  contested  questions  ther^< 
with."    On  the  22d  of  June,  1874,  the  committee,  by  its  cbaVtmaw^^x, 
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H.  Boardtnan  Smith,  reported  and  recommended  tbe  adoption  of  the 
following  joint  resolution,  proposing  an  amendment  of  the  Constitution 
of  the  United  States  in  respect  of  the  election  of  President  and  Vice- 
President,  which  was  recommitted  to  the  committee,  viz  : 

Reiolved  by  the  Senate /tnd  House  of  Repreeentatives  of  the  United  States  of  America  in  Con- 

(ress  assembled  {two-thirds  of  each  house  concurring  therein) ^  That  the  following  article  is. 
ereby  proposed  as  an  amondment  to  the  Coustitation  of  the  United  States,  and,  when 
ratified  by  the  legislatures  of  three-fourths  of  the  several  States,  shall  be  valid,  to  all  in- 
tents and  purposes,  as  a  part  of  the  Constitution,  to  wit : 

Article  — . 

Section  1.  The  President  and  Vice-President  shall  be  elected  bv  the  direct  vote  of  the 
people,  in  the  manner  following:  Each  State  shall  be  divided  into  districts,  equal  in  uum- 
Der  to  the  number  of  Representatives  to  which  the  State  may  be  entitled  in  the  Congress,  to 
be  composed  of  contiguous  territory,  and  to  be  as  nearly  equal  in  population  as  may  be ; 
and  the  person  having  the  highest  number  of  votes  in  each  district  for  President  shall  re- 
ceive the  vote  of  that  district,  which  shall  count  one  Presidential  vote  ;  but  no  voter  in  any 
State  shall  vote  for  candidates  for  President  and  Vice-President  who  are  both  citizens  in  the 
same  State  with  himself. 

Sec.  2.  The  person  havii^g  the  highest  number  of  votes  for  President  ip  a  State  shall  re- 
ceive two  Presidential  votes  from  the  State  at  large. 

Sec.  3.  The  person  having  the  highest  number  of  Presidential  votes  in  the  United  States 
shall  be  President. 

Sec  4.  If  two  persons  have  the  same  number  of  votes  in  any  State,  it  being  the  highest 
number,  they  shall  receive  each  one  Presidential  vote  from  the  State  at  Urge ;  and  if  more 
than  two  persons  shall  have  each  the  same  number  of  votes  in  any  State,  it  being  the  high- 
est number,  no  Presidential  vote  shall  be  counted  from  the  State  at  large.  If  more  persons 
than  one  shall  have  the  same  number  of  votes,  it  being  the  highest  number  in  any  district, 
no  Presidential  vote  shall  be  counted  from  that  district 

Sec  r>.  The  foregoing  provisions  shall  apply  to  the  election  of  Vice-President. 

Sec  6.  The  Congress  shall  have  power  to  provide  for  holding  and  conducting  the  elec- 
tions of  President  and  Vice-President.  The  returns  of  such  elections  shall  be  made  to  the 
Supreme  Court  of  the  United  States  within  thirty  days  after  the  election.  Said  court  shall, 
under  such  rules  as  may  be  prescribed  by  law,  or  by  the  court  in  the  absence  of  law,  de- 
termine any  contest  in  respect  of  subh  returns,  canvass  the  same,  and  declare,  within  ninety 
days  after  such  election,  by  public  proclamation,  who  is  elected  Piesident  and  who  is  elected 
Vice-President. 

Sec  7.  The  States  shall  be  divided  into  districts  by  the  legislatures  thereof,  but  the  Con- 
gress may  at  any  time  by  law  make  or  alter  the  same. 

Sec  8.  No  person  who  has  been  a  justice  of  the  Supreme  Court  shall  be  eligible  to  the 
office  of  Presiaent  or  Vice-President. 

We  have  given  these  proposed  amendments  that  careful  and  laborious 
examination  which  is  demanded  by  the  gravity  and  importance  of  the 
questions  involved. 

We  present  to  the  House  some  considerations  in  opposition  to  the  ex- 
isting provisions  of  the  Constitution  upon  the  subject,  drawn  from  the 
history  and  the  practical  workings  thereof,  and  the  views  that  have  oc- 
curred to  us,  favoring  an  amendment  to  the  Constitution,  looking  to 
what  we  regard  as  an  improvement  on  the  present  plan,  and  as  avoid- 
ing the  dangers  which  are  imminent  and  certain  if  the  existing  mode  of 
electing  the  President  and  Vice-President  and  counting  the  vote  is  con- 
tinued. 

The  following  are  the  existing  provisions:  Art.  II,  sec.  2,  and  Amend- 
ments, Art.  XII  of  the  Constitution  : 

Each  State  shall  appoint,  in  such  manner  as  the  legislature  thereof  may  direct,  a  number 

^of  electors  equal  to  the  whole  number  of  Senators  and  Representatives  to  which  the  Stat« 

may  be  entitled  in  the  Congress ;  but  no  Senator  or  Renreseutative,  or  person  holding  an 

office  of  trust  or  profit  under  the  United  States,  shall  be  appointed  an  elector.    (Art.  II, 

sec.  2.) 

The  electors  shall  meet  in  their  respective  States,  and  vote  by  ballot  for  President  and 
Vice-President,  one  of  whom,  at  least,  shall  not  be  an  inhabitant  of  the  same  State  with 
themselves ;  they  shall  name  in  their  ballots  the  persan  voted  for  as  President,  and  in  distinct 
ballots  the  person  voted  for  as  Vice-President,  and  they  shall  make  distinct  lists  of  all  per- 
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sons  votAd  for  as  President  and  of  all  persons  voted  for  as  Vice-President,  and  of  the  nnm- 
ber  of  votes  for  each,  which  lists  they  shall  6\gu  and  certify,  and  transmit  sealed  to  the  seat 
of  government  of  the  United  States,  directed  to  the  President  of  the  Senate.  The  Presi- 
dent of  the  Senate  shall,  in  the  presence  of  the  Senate  and  House  of  Representatives,  open 
all  the  certificates,  and  the  votes  shall  then  be  counted.  The  person  having  the  greatest 
number  of  votes  for  President  shall  be  the  President,  if  such  number  be  a  majorihr  of  the 
.whole  number  of  electors  appointed  ;  and  if  no  person  have  such  majority,  then  n-om  the 
persons  having  the  highest  number,  not  exceeding  three,  on  the  list  of  those  voted  for  as 
President,  the  House  o?  Representatives  shall  choose  immediately,  by  ballot,  the  President. 
Bnt  in  choosing  the  President  the  votes  shall  be  taken  by  States,  the  representation  from 
each  State  having  one  vote ;  a  quorum  for  this  purpose  shall  consist  of  a  member  or  mem- 
bers from  two-thirds  of  the  States,  and  a  majority  of  all  the  States  shall  be  necessary  to  a 
choice.  And  if  the  House  of  Representatives  shall  not  choose  a  President,  whenever  the 
right  of  choice  shall  devolve  upon  them,  before  the  4th  day  of  March  next  following,  then 
the  Vice-President  shall  act  as  President,  as  in  the  case  of  the  death  or  other  constitutional 
disability  of  the  President.  The  person  having  the  greatest  number  of  votes  as  Vice-Presi- 
dent shall  be  Vice-President,  if  such  number  be  a  majority  of  the  whole  number  of  electors 
appointed,  and  if  no  person  have  a  majority,  then,  from  the  two  highest  numbers  on  the 
list,  the  Senate  shall  choose  the  Vice-President ;  a  quorum  for  this  purpose  shall  consist  of 
two-thirds  of  the  whole  number  of  Senators,  and  a  majority  of  the  whole  number  shall  be 
necessary  to  a  choice.  But  no  person  constitutionally  ineligible  to  the  office  of  President 
shall  be  eligible  to  that  of  Vice-President  of  the  United  States.    (Amendments,  Art.  XII.) 

The  convention  which  framed  the  Constitution  evidently  held  the 
opinion  that  the  people  could  not  be  safely  trusted  with  the  election  of 
the  President  and  Vice-President.  On  the  question  of  an  election  by  the 
people  instead  of  by  the  national  legislature,  the  proposition  received 
the  vote  of  only  one  State — that  of  Pennsylvania. 

The  proposition  that  the  Executive  should  be  chosen  by  electors  ap- 
pointed by  the  State  legislatures  was  voted  down,  and  that  of  choosing 
the  Executive  by  the  national  legislature  was  at  first  unanimously 
adopted,  but  the  vote  was  afterward  reconsidered  and  the  convention 
decided — 

1.  That  the  National  Executive  should  be  appointed  by  electors. 

2.  That  the  electors  should  be  chosen  by  the  State  legislatures. 
Afterwards  it  was  voted  (seven  States  voting  in  the  affirmative  and 

three  in  the  negative)  that  the  President  should  be  appointed  by  Con- 
gress. 

Subsequently,  upon  taking  up  the  report  of  the  committee  of  eleven, 
in  which  was  presented  the  draught  of  a  plan  for  appointing  electors  by 
each  State,  and  for  electing  and  counting  tbe  votes  for  candidates  for 
President  and  Vice-President  (which  plan  embraced  a  provision  for  an 
election  by  the  Senate,  in  case  there  should  be  more  than  one  candidate 
having  the  votes  of  a  majority  of  the  electors,  or  in  case  none  of  them 
have  a  majority),  seven  of  the  States  voted  to  retain  this  last-named 
provision  in  the  plan,  and  three  voted  against  it  and  in  favor  of  an 
election,  in  either  of  the  contingencies  mentioned,  by  the  Congress,  in- 
stead of  by  the  Senate. 

Finally,  the  clause  in  the  report  providing  for  the  appointment  of 
electors  by  each  State  was  adopted  by  the  convention — New  Hampshire, 
Massachusetts,  Connecticut,  New  Jersey,  Pennsylvania,  Delaware, 
Maryland,  Virginia,  and  Georgia  voting  in  the  affirmative,  and  North 
and  South  Carolina  in  the  negative — and  the  existing  provision  for  an 
eventual  election  by  the  House  of  Representatives  was  adopted  by  a 
vote  of  seven  States  in  the  affirmative  and  three  in  the  negative. 

Tbe  question  as  to  the  mode  of  selecting  the  Executive,  according  to 
the  admissions  of  the  ablest  members  of  the  convention,  was  an  exceed- 
ingly perplexing  and  difficult  one. 

The  theory  upon  which  the  existing  provision  was  adopted  was  evi- 
dently that  a  body  of  meu^-electors  appointed  by  esich  State,  acting 
Separately  in  each  State — distinguished  for  their  ability  and  wisdom, 
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and  uninfluenced  by  popular  passion,  should  be  left  free  to  exercise  their 
judgment  in  making  the  selection.  The  manner  of  the  appointment  of 
the  electors  was  left  entirely  to  the  legislatures  of  the  States.  The 
State  legislatures,  under  the  existing  provisions  of  the  Constitution,  may 
appoint  the  electors,  or  may  provide  for  their  selection  otherwise,  and 
it  is  a  noticeable  fact  that  there  is  nothing  to  be  found  anywhere  in  the . 
debates  of  the  convention  of  1787  which  warrants  the  assumption  that 
the  convention  intended  or  expected  that  the  State  legislatures  would 
provide  for  the  selection  of  electors  by  a  popular  vote. 

To  secure  the  complete  independence  of  the  electors,  it  was  provided 
that  they  should  vote  by  ballot. 

The  idea  of  interposing  an  electoral  college  between  the  people  and 
the  election  of  a  President  by  the  people  was  atlopted  upon  the  theory 
that  the  people  could  not  be  as  safely  trusted  to  select  the  Executive  by 
a  direct  popular  vote  as  a  select  body  of  men  chosen  as  the  State  legis- 
latures might  direct. 

The  convention  dreaded  the  efifects  of  popular  passion  and  prejudice 
and  tumult,  in  the  important  matter  of  the  selection  of  a  Chief  Magis- 
trate, if  the  people,  assembled  at  the  polls,  should  vote  directly  for  their 
choice  for  President,  and  assumed  that  small  bodies  were  less  easily 
corrupted  than  large  ones. 

It  is  not  surprising  that  the  framers  of  the  Constitution,  who  had  not 
seen  the  theory  of  a  democratic  government  in  this  country  tested, 
and  who  were  surrounded  by  peculiar  circumstances  in  the  performance 
of  their  work  of  inaugurating  the  experiment  of  providing  for  the  organ- 
ization of  the  government  and  the  distribution  of  its  powers,  should 
hesitate  to  provide  for  electing  the  Executive  by  a  direct  popular  vote. 
Mr.  Madison  and  Mr.  Gouverneur  Morris  preferred  this  plan  to  an  elec- 
tion by  the  national  legislature ;  but  the  electoral  system,  as  provided 
for,  was  a  compromise  between  those  who  favored  an  election  by  Con- 
gress and  those  who  opi)Osed  that  mode  of  selecting  the  Chief  Magistrate 
of  the  nation. 

The  convention  chose  as  tbe  safer  experiment  the  plan  of  having  elec- 
toral colleges  in  each  State  to  vote  for  the  President,  notwithstanding 
the  plan  was  based  on  a  distrust  of  the  people,  and  had  its  ori^n  in 
aristocratic  forms  of  government,  in  which  the  nobility  or  select  bodies 
elected  the  sovereign  or  chief  magistrate. 

All  that  was  said  in  the  debates  on  this  subject,  when  the  question  of 
the  mode  of  selecting  the  Executive  was  before  the  convention,  in  regard 
to  the  danger  there  would  be  of  ^^  cabal  and  intrigue,"  if  the  election  was 
with  the  legislature,  applies  in  some  degree  to  the  plan  adopted,  especially 
if  tbe  electoral  colleges  were  to  exercise  their  own  judgment  in  the  se- 
lection of  the  President,  uncontrolled  by  any  precedent  action  by  the 
people  indicating  their  choice.  In  one  respect,  at  least,  the  theory  of 
the  existing  plan  has  not  been  carried  out  in  practice.  The  electors,  ac- 
cording to  the  original  theory,  were  to  be  independent  of  pledges  to  vote 
for  any  particular  person,  so  that  when  they  met  they  could  deliberate 
with  freedom  and  act  for  the  best  interest  of  the  republic.  In  point  of 
fact,  in  most  instances,  they  have  been  nominated  by  conventions  of 
political  parties,  have  accepted  tbe  nomination,  and  been  voted  for,  upon 
an  implied  pledge  to  vote  for  particular  persons  for  President  and  Vice- 
President.  These  implied  pledges  public  opinion  has  made  binding. 
There  has  been  no  instance  of  a  violation  of  these  pledges  in  three- 
quarters  of  a  century. 

It  is  fortunate  that  this  theory  of  electors  voting  for  their  choice,  with- 
out regard  to  the  action  of  the  people,  has  not  been  carried  out  in  prac- 
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tice ;  for  small  bodies  of  men  intrasted  with  such  a  vast  power  as  that 
of  selectiDp:  a  President  of  the  United  States,  with  such  immense  pat- 
ronage as  lows  from  him,  it  is  evident  may  be  reached  by  the  arts  of 
corraption  and  intrigue,  while  the  great  body  of  the  people  cannot  be  so 
easily  reached,  if  they  could  be  corrupted  at  all.  The  patronage  at  the 
disposal  of  the  President  is  sufficient,  if  it  could  have  the  effect,  to  cor- 
rupt every  elector,  but  it  could  not  reach  the  whole  body  of  the  Ameri- 
can people. 

While,  however,  it  is  fortunate  that  the  theory  of  the  independence  of 
the  electors  in  the  matter  of  voting — unrestricted  and  uninfluenced  by 
pledges — has  not  been  carried  out  in  practice,  this  pledge  in  advance 
defeats  one  of  the  main  objects,  if  not  th^  main  object,  to  secure  which 
the  plan  of  an  electoral  college  was  adopted,  for  in  practice  the  electors 
are  converted  into  agents  to  carry  out  instructions  given  them  before 
their  selection.  The  electoral  colleges,  or  the  system,  have  proven  to  be 
useless.  While  the  system  has  proven  to  be  useless,  it  may  be  potent 
for  evil.  The  system  has  not  only  proven  to  be  useless,  but  it  is  not  in 
harmony  with  the  American  theory  announced  by  Mr.  Madison  that 
'^  it  is  indispensable  that  the  mass  of  citizens  should  not  be  without  a 
voice  in  making  the  laws  which  they  are  to  obey,  and  in  choosing  the 
magistrates  who  are  to  administer  them." 

Ours  being  a  government  of  the  people,/or  the  people,  and  by  the  peo- 
ple, each  voter,  entitled  to  have  his  voice  heard  in  the  selection  of  the 
highest  as  well  as  the  lowest  elective  officer  in  the  country,  should  be 
permitted  to  vote  directly  for  the  men  of  his  choice  for  President  and 
Vice-President.  But  under  the  electoral-college  system  a  very  large 
number  of  voters  have  been  deprived  of  the  privilege  of  voting  for  their 
choice  for  President  and  Vice-President,  and  are  thus  practically  dis- 
franchised. 

In  1860,  in  most  of  the  States  in  the  southern  section  of  the  country, 
electors  who  were  pledged  to  vote  for  Mr.  Bell,  Mr.  Breckinridge,  and 
Mr.  Douglas  were  nominated  and  voted  for,  but  no  voter  in  that  large 
section  could  have  his  vote  for  Mr.  Lincoln  counted,  however  anxious 
be  may  have  been  to  vote  for  him,  because  no  convention  or  party  had 
nominated  electors  on  the  Republican  ticket.  And  such  was  the  case 
with  persons  desiring  to  vote  for  Mr.  Douglas  in  States  where  no  Doug- 
las ticket  had  been  nominated. 

The  present  system  makes  the  convention  or  caucus  system  indispen- 
sable, for  the  individual  voter  cannot  give  effect  to  his  votd  unless  there 
are  others  in  the  particular  State  or  locality  who  will  meet  and  nomi- 
nate an  electoral  ticket  for  which  he  can  vote. 

The  election  of  a  President  and  Vice-President  under  the  present 
system  is  an  election  by  the  States.  Under  the  present  apportionment, 
the  electoral  votes  of  ten  or  less  than  one-third  of  the  States  may  decide 
the  result. 

A  candidate  voted  for  for  President  may  carry  enough  States  to  give 
him  a  majority  of  the  electoral  votes  by  an  aggregate  majority  not  ex- 
ceeding 50,000  votes  of  the  popular  vote,  thus  securing  his  election^  while 
his  competitor  may  carry  all  the  remaining  States  by  majorities  amount- 
ing in  the  aggregate  to  a  half  a  million  majority  of  the  popular  vote  over 
the  successful  candidate. 

The  vote  of  each  State  being  cast  or  counted  solidly,  it  is  the  Fame 
in  effect  as  if  the  people  of  the  States,  giving  in  the  aggregate  a  ma- 
jority of  the  elet  toral  votes,  had  voted  unanimously  for  the  same  man, 
which  is  never  the  case. 

There  is  a  state  of  things  existing  in  this  country  at  present  very 


280  DIGEST   OF   ELECTION   CASES. 

different  from  that  which  existed  in  it  when  the  mode  of  electing  a 
President  and  Vice-President  was  discussed  in  the  convention  of  1787. 
Then  the  population  of  the  whole  country  was  little  more  than  the 
present  population  of  some  of  the  States  of  the  Union.  Then  there  was 
danger,  as  stated  by  Mr.  Williamson,  of  North  Carolipa,  that  in, case  of 
an  election  by  the  people,  as  the  people  would,  as  he  assumed,  be  sure 
to  vote  for  some  man  in  their  own  State,  that  the  lar<rest  State  would 
be  sure  to  succeed,  except  in  the  case  of  the  slave  States,  the  slaves 
having  no  suffrage. 

But  now,  with  a  population  of  forty  millions  of  people,  and  the  ob- 
jection to  a  direct  vote  by  the  people,  so  far  as  it  formerly  affected  the 
then  slave  States,  removed,  we  may  now,  aided  by  an  experience  of  87 
years,  look  at  the  question  divested  of  this  objection  to  an  election  of  a 
President  and  Vice-President  by  a  direct  vote  of  the  people. 

There  is  an  inherent  injustice  and  unfairness  in  the  present  plan. 

It  had  its  origin  in  the  idea  of  preserving  the  equality  of  the  States 
in  the  selection  of  a  Chief  Magistrate  and  of  protecting  the  smaller 
States  in  their  rights.  But  how  has  the  plan  worked  in  this  regard  f 
A  familiar  and  forcible  illustration  of  the  truth  of  the  proposition  that, 
instead  of  preserving  and  securing  an  equality  of  influence  among  the 
States,  so  far  as  the  smaller  States  are  concerned,  the  elections  may  be 
controlled  by  some  one  of  the  larger  States,  is  found  in  the  case  of  the 
election  for  President  in  1844,  when  the  small  vote  of  5,000  given  in 
New  York  to  Mr.  Birney  resulted  in  giving  the  whole  electoral  vote  of 
that  State  to  Mr.  Polk,  and  elected  him  over  Mr.  Clay. 

It  would  seem  that  there  was  an  intrinsic  injustice  in  requiring  the 
vote  of  a  State  to  be  cast  solidly,  as  it  must  be  under  the  existing  pro- 
visions of  the  Constitution.  In  New  York,  for  instance,  one  person 
voted  for  for  President  may  have  a  majority  of  only  a  few  votes  over 
another  person  voted  for,  which  small  vote  carries  with  it  the  entire 
electoral  vote  of  the  State,  and  this  small  majority  in  effect  silences  the 
voice  and  suppresses  the  wishes  of  nearly  half  of  the  qualified  voters 
of  that  State. 

It  is  evident  that  the  power  of  the  States,  as  such,  in  controlling  the 
election  of  President  which  they  now  possess,  is  secured  to  them  in  the 
practical  working  of  the  present  system,  by  the  electors  being  pledged 
in  advance  to  vote  for  a  particular  person,  and  by  the  vote  being  cast 
in  solido.  And  it  is  also  evident  that  the  influence  of  the  States  in  the 
Presidential  elections  thus  secured  and  exercised,  is  secured  at  the  ex- 
pense of  a  priticiple  of  fair  representation. 

While  the  doctrine  of  State  sovereignty  has  generally  been  insisted 
upon  as  a  protection  of  the  smaller  States,  this  particular  feature  of  it 
has  been  preserved  and  strengthened  at  the  expense  of  the  smaller 
States.  The  electors  were  at  first  generally  chosen  by  districts,  in 
States  that  did  not  choose  them  by  their  legislatures ;  but  this  practice 
was  broken  up  by  two  of  the  larger  States'of  the  Union,  because  it 
tended  to  destroy  their  power  in  the  Presidential  elections.  The  votes 
of  these  States  being  cast  as  a  unit,  or  solidly,  they  were  of  greater 
consideration  or  weight  in  determining  the  result  than  under  a  system 
which  might  divide  them  up  among  the  contending  candidates. 

The  result  in  New  York  and  Pennsylvania,  for  instance,  is  looked  to 
with  the  greatest  anxiety,  as  likely  to  determine  the  election,  because 
the  electoral  vote  of  these  States  amounts  to  more  than  one-fifth  of  the 
whole  electoral  vote  to  be  cast  for  President,  and  may  control  the  result: 
whereas,  if  the  votes  of  these  States  could  be  divided  up^  and  counted 
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npon  the  plan  in  the  ameudraeuts  we  are  now  considering,  the  case 
would  be  quite  different. 

We  have  presented  facts  and  considerations  going  to  show  the  unfair- 
ness of  the  present  system  or  plan  of  electing  a  President  and  Vice- 
President,  its  injustice,  and  the  objections  to  the  present  mode  growing 
oat  of  the  fact  the  provision  for  the  appointment  of  electors,  and  the 
incidents  of  the  elecitoral  system,  may  defeat  the  popular  will. 

We  now  come  to  consider  a  defect  in  the  present  plan  of  electing  a 
President  and  Vice-President  which  may  result  in  the  most  serious  con- 
sequences if  the  defect  i-j  not  soon  remedied. 

There  is  no  tribunal  by  which,  or  law  under  which,  contests  growing 
out  of  these  elections  can  be  decided. 

The  Constitution  provides  that*' each  State  shall  appoint,  in  such 
manner  as  the  legislature  thereof  may  direct,  a  number  of  electors  equal 
to  the  whole  number  of  Senators  and  Representatives  to  which  the  State 
may  be  entitled  in  the  Congress."  Thus  the  mode  of  choosing  the  elect- 
ors is  placed  entirely  beyond  the  power  and  jurisdiction  of  the  national 
government;  and  whatever  disorders,  irregularities,  or  failures  in  the 
appointment  or  selection  of  electors  in  any  of  the  States  may  occur, 
they  are  entirely  without  remedy  or  redress  by  the  government. 

All  of  the  States  now,  by  the  enactment  of  their  legislatures,  provide 
that  the  electors  shall  be  chosen  at  large  l>y  the  qualified  voters  of  the 
State,  but  in  none  of  them  is  there  any  provision  of  law  for  the  settle- 
ment of  any  contest  that  may  arise  out  of  such  election.  We  are  not 
justified  in  supposing  that  the  Presidential  elections  in  the  future  will 
be  free  from  fraud,  or  that  the  will  of  the  people  may  not  be  defeated 
by  violence,  disorder,  or  fraud  at  the  polls,  or  in  the  action  of  super- 
vising and  returning  boards. 

To  say  the  least  of  this  matter,  it  is  evidently  the  part  of  wisdom  and 
sonnd  statesmanship  to  guard  against  such  a  possible  if  not  a  probable 
contingency,  in  a  matter  threatening  so  much  of  danger  to  the  i>eace  if 
not  to  the  existence  of  the  Union. 

It  is  believed  that  every  State  in  the  Union  provides  by  law  for  set- 
tling contests  in  the  elections  for  governor  and  other  State  officers,  but 
no  provision  is  made  for  contesting  the  election  of  electors,  and  the  re- 
turns, it  is  claimed,  must  stand  and  be  counted  in  the  presence  of  the 
Sepat€  and  House,  if  sent  forward  in  the  time  and  in  the  manner  di- 
rected in  the  Constitution. 

Besides  the  omission  to  provide  for  settling  contests,  in  the  election 
of  electors,  if  any,  in  the  States,  it  is  claimed  that  there  is  no  provision 
nuder  which  the  two  houses  of  Congress  can  make  any  determination 
of  any  question  which  may  arise  upou  opening  the  certificates  and 
counting  the  votes. 

The  Constitution  provides  that  the  President  of  the  Senate  shall  be 
the  depositary  of  the  electoral  votes,  and  that  he  *^  shall  in  the  presence 
of  the  Senate  and  House  of  Representatives,  open  all  the  certificates  and 
the  votes  shall  then  be  counted."  « 

Under  this  provision  it  is  claimed  that  the  two  houses  of  Congress 
are  mere  witnesses  of  the  counting  of  the  votes,  and  that  they  are  to  be 
present  in  their  separate  characters,  and  not  as  a  joint  convention,  pos- 
sessing any  power  to  do  more  than  to  simply  witness  the  counting  of 
the  votes. 

It  seems  to  have  been  understood  that  neither  house,  in  its  separate 
character,  or  both  as  a  joint  convention,  could  do  more  than  be  pres- 
ent and  witness  the  performance  of  a  duty  enjoined  by  the  Constitution 
on  the  President  of  the  Senate,  and  the  counting  of  the  vot^^*^  ^\i^  \>^\^ 
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seems  also  never  to  have  been  questioned  antil  the  year  1857,  when  ob- 
jection was  made  to  the  counting  of  the  vote  of  Wisconsin,  because  the 
electors  in  that  State  had  tailed  to  meet  and  cast  their  votes  on  the  day 
prescribed  by  law.  The  objection  had  much  weight  in  it,  for  the  Con- 
stitution provides  that  the  electors  shall  meet  and  vote  on  the  same  day 
in  all  the  States,  and  Congress  had  provided,  a  few  years  after  the  Con- 
stitution was  formed  (in  1792),  that  the  electors  should  meet  in  each 
State  and  cast  their  votes  on  the  tirst  Wednesday  in  December,  and 
that  they  should  be  chosen  within  thirty-four  days  of  that  time. 

The  President  of  the  Senate,  however,  decided  that  the  objection  was 
not  in  order,  and  that  nothing  was  in  order  but  to  receive  and  count  the 
votes.  The  vote  was  counted,  and  Mr.  Buchanan  was  declared  elected. 
A  motion  was  made  to  correct  the  count  and  exclude  the  vote  of  Wis- 
consin, which  the  President  of  the  Senate  decided  was  out  of  order,  and 
after  the  count  be  declared  the  meeting  dissolved. 

Upon  the  retirement  of  the  Senate,  debates  ensued  on  the  question, 
in  both  houses,  and  these  debates  show  that  the  better  opinion  was 
that  the  two  houses  had  no  jurisdiction  over  the  matter  of  counting  the 
electoral  votes  either  jointly  or  separately,  as  the  Constitution  had 
failed  to  provide  such  jurisdiction  as  to  any  question  which  might  arise 
on  the  occasion  of  counting  the  vote,  and  that  the  two  houses  were  to 
be  present  simply  as  witnesses  of  the  accuracy  and  result  of  the  count. 

It  happened  that  the  vote  of  Wisconsin  was  not  decisive  of  the  result. 
But  suppose  it  had  been,  and  by  counting  it  for  Fremont  and  Dayton 
they  would  have  been  elected,  or  b.v  rejecting  it  Mr.  Buchanan  and  Mr. 
Breckinridge  would  have  been  elected,  Mr.  Mason,  the  President  of  the 
Senate,  having  the  decision  of  the  question  in  his  own  hands,  what 
would  have  been  the  result  Y  How  dangerous  the  exercise  of  such  a 
power  as  that  vested  in  such  a  case  in  the  President  of  the  Senate !  Is 
it  too  much  to  assume  that  the  danger  of  civil  war  or  revolution  would 
have  been  imminent  Y 

Nor  would  the  danger  have  been  less  imminent  if  the  objection  made 
to  the  counting  of  the  vote  of  Wisconsin  had  been  entertained  and  al- 
lowed, and  the  decision  of  it  referred  to  the  concurrent  action  of  the  two 
houses,  taken  separately,  as  now  provided  by  what  is  known  as  the  22d 
joint  rule,  adopted  in  1865.  The  Senate  was  then  strongly  Democratic 
and  the  House  Republican.  The  two  houses  would  most  likely  have 
failed  to  agree,  and  we  can  imagine  the  serious  and  dangerous  compli- 
cations which  might  have  resulted,  and  to  what  extent  the  peace  of  the 
country  might  have  been  endangered. 

If  the  tiro  houses  are  to  be  present  on  the  occasion  of  counting  the 
votes  merely  as  witnesses,  and  the  President  of  the  Senate  has  power  to 
open  the  certificates  and  prevent  the  action,  or  any  action,  by  the  con- 
vention of  the  two  houses,  and,  upon  the  announcement  of  the  vote  by 
tellers,  declare  the  result,  the  power  is  a  dangerous  one  to  be  lodged  in 
any  one  man,  attached,  as  he  may  be,  to  the  fortunes  of  a  political  party 
or  personally  interested  in  the  result  of  bis  own  decision. 

And  the  latter  hypothesis  is  not  a  mere  theoretical  or  fanciful  specu- 
lation as  to  a  simply  possible  contingency.  It  has  occurred  six  times  in 
the  history  of  Presidential  elections  that  the  President  of  the  Senate  has 
been  directly  and  personally  interested  in  the  result  he  announced.  Mr. 
Adams,  in  1797,  declared  himself  elected  President.  Mr.  Jefferson,  in 
1801,  when  he  and  Colonel  Burr  were  candidates  tor  President,  announced 
the  result.  Vice-President  Tompkins  opened  the  certificates  and  the  vote 
was  counted  when  he  was  a  candidate  for  reelection.  In  1837,  Vice- 
Preaiiieot  Van  Buren  did  the  same  thing,  and  declared  himself  elected 
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PresideDt.  In  1841,  Biohard  M.  Johnson  announced  the  vote  for  himself 
and  that  for  Mr.  Tyler,  the  opposing  candidate ;  and  in  1861,  Mr.  Breck- 
inridge, then  President  of  the  Senate,  announced  the  result  when  he  him- 
self was  a  candidate  for  the  Presidency. 

It  was  the  duty  of  these  distinguished  men  to  do  just  what  they  did — 
a  duty  enjoined  on  them  by  the  express  provision  of  the  Oonstitution  ; 
but  the  danger  of  continuing  that  provision  which  vests  the  power  given 
the  President  of  the  Senate  in  any  one  man,  and  particularly  when  he 
may  have  a  personal  interest  in  the  result  of  his  action  or  be  influenced 
by  the  demands  of  his  party  upon  him,  is  not  lessened  by  the  fact  that 
such  men  as  Adams  and  Jefferson,  Tompkins,  Van  Buren,  Johnson,  and 
Breckinridge  may  have  acted  with  perfect  fairness  in  the  transaction. 

It  will  be  noticed  by  those  who  take  occasion  to  examine  the  very  in- 
teresting debate  which  took  place  in  February,  1857,  when  it  was  moved 
to  reject  the  vote  of  Wisconsin,  that  protests  were  vigorously  made 
against  the  action  of  the  President  of  the  Senate  on  that  occasion,  and 
the  proposition  that  the  two  houses  were  simply  present  under  the  Con- 
stitution as  mere  witnesses  of  the  counting  of  the  vote  was  earnestly 
combated. 

The  question  was  not  settled,  and  could  not  very  well  have  been  set- 
tled. 

But  even  if  the  theory  contended  for  on  that  occasion  by  those  who 
assumed  that  the  two  houses  had  a  right  to  act  on  the  question  made 
as  to  the  vote  of  Wisconsion,  and  either  receive  or  reject  the  vote,  was 
adopted  as  the  true  one,  the  difficulties  and  dangers  growing  out  of  the 
question,  by  reason  of  the  fact  that  the  Constitution  fails  to  provide  how 
questions  of  the  kind  arising  when  the  vote  for  Presideut  and  Vice-Pres- 
ident is  counted,  still  remain. 

If  the  President  of  the  Senate  in  such  a  case  has  the  power  which  it 
is  claimed  by  some  he  possesses,  there  is  danger.  If  the  two  houses 
present  at  the  opening  of  the  certificates  and  counting  of  the  vote 
have  jurisdiction  to  determine  any  question  which  may  arise  affecting 
the  vote  of  any  State,  there  is  danger ;  and  with  the  doubt  existing  as 
to  whether  the  power  to  decide  these  questions  resides  in  the  two 
houses,  or  can  be  determined  by  the  two  houses  acting  in  convention 
or  by  their  acting  separately,  and  also  as  to  how  they  shall  act,  whether 
by  States  or  by  a  different  method,  there  is  danger ;  and  it  must  be 
apparent  that  when  the  action  of  the  President  of  the  two  houses  is 
had  in  any  case  where  that  action  decides  the  result  of  a  Presidential 
election  while  the  doubt  we  have  mentioned  exists,  the  worst  possible 
consequences  are  likely  to  follow. 

It  will  not  remove  this  danger  to  say  that  the  framers  of  the  Consti- 
tution never  intended  that  the  President  of  the  Senate  should  ever  ex- 
ercise any  judicial  power  in  determining  or  ruling  upon  the  vote  as  be- 
tween two  sets  of  electors,  or  upon  the  sufficiency  or  validity  of  the 
certificates,  or  the  votes  of  the  electors  in  any  State ;  for  we  have  seen, 
in  practice,  that  the  exercise  of  these  high  powers  may  devolve  upon 
that  officer  ex  necessitate  reU  and  that  his  decision,  although  it  may  de- 
cide the  result  in  a  doabtful  case,  is  fiual,  unless  the  twenty-second  joint 
rule  remedies  the  omission  or  defect  in  the  Constitution.    . 

The  action  of  the  two  houses  under  this  rule  in  a  doubtful  case  or  on 
a  doubtful  question,  particularly  when  party  spirit  was  bitter  or  party 
excitement  high,  would  not  give  satisfaction  to  the  country  or  be  re- 
garded as  a  final  settlement  of  the  result,  especially  as  it  would  be 
difficult,  if  not  impossible,  to  find  a  warrant  in  the  Constitution  for  the 
power  assumed  by  Congress  to  adopt  this  rule,  which  virtvxaVl^  \xi^>L^'€^ 
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Congress  the  judge  of  the  result  of  the  election  for  President  and  Vice- 
President.  Even  admitting,  for  the  sake  of  argament,  that  Congress 
had  the  power  to  adopt  the  rule,  it  is  both  unreasonable  and  dangerous, 
because  it  may  make  the  right  of  the  people  of  a  State  to  participate 
in  a  Presidential  election  to  depend  upon  the  concurrent  action  of  the 
two  houses  of  Congress  in  the  manner  as  directed  in  the  rule.  It  will 
be  noticed  that  the  provision  of  this  rule  is  not  that  the  vote  shall  be 
counted  unless  the  two  houses  concur  in  its  rejection,  but  it  is  provided 
by  the  rule  that  "  no  vote  objected  to  shall  be  counted  except  by  the  concur- 
rent  votes  of  the  ttjco  houses.^ 

The  presumptions  of  law  are  in  favor  of  the  fairness  and  legality  of 
the  vote  offered  to  be  counted ;  and  yet,  with  these  presumptions.  Con- 
gress has  undertaken,  by  this  twenty  second  joint  rule,  to  say  that  if 
objected  to  the  vote  shall  not  be  counted  unless  both  Houses  vote  to 
receive  it.  Under  this  rule,  the  objection  to  the  vote  being  counted  is 
virtually  assumed  to  be  valid  and  conclusive  unless  overcome  affirma- 
tively by  the  vote  of  both  houses,  thus  placing  it  in  the  power  of  one 
house  to  reject  the  vote  of  a  State.  The  rule  invites  captious  objec- 
tions to  the  votes  offered  to  be  counted,  and  places  it  in  the  power  of  a 
defeated  political  party  having  a  majority  in  either  house  to  defeat  an 
election  by  the  people.  It  is  a  powerful  temptation,  which  a  defeated 
party  may  not  resist.  If  objection  to  the  vote  of  a  State  is  made  and 
the  houses  disagree,  the  vote  of  the  State  is  lost.  This  may  result  in 
a  tie  vote  or  in  the  election  of  a  candidate  who,  if  the  vote  thus  rejected 
was  counted,  would  be  defeated,  or  in  preventing  either  of  the  candi- 
dates fi^om  having  a  majority  of  the  votes,  and  thus  throwing  the  elec- 
tion into  the  House  of  Representatives. 

It  mast  be  apparent  that  the  claim  supported  by  the  twenty-second 
joint  rnle,  that  Congress  has  power  to  admit  or  reject  the  electoral  vote  of 
the  States,  subverts  the  whole  theory  upon  which  the  existing  constitu- 
tional provision  in  relation  to  the  appointment  of  electors  is  based ;  and 
it  is  equally  plain  that  if  Congress  had  this  power,  its  exercise  would 
conflict  directly  with  the  known  purpose  of  the  framers  of  the  Constitu- 
tion to  preserve  the  independence  of  the  executive  and  the  legislative 
department  each  of  the  other.  When  the  electors  meet  on  the  first 
Wednesday  in  December,  their  office  is  fully  performed,  and  there  is 
no  authority  given  in  the  Constitution  or  in  any  law  under  which  the 
college  could  ever  again  meet  for  any  purpose.  No  tribunal  has  been 
provided  to  inquire  into  the  rightfulness  or  regularity  of  the  selection 
of  electors  and  set  aside  their  votes,  nor  did  the  framers  of  the  Con- 
stitution anticipate  the  possibility  of  a  contest  between  two  sets  of  elect- 
ors, or  of  irregularities  or  frauds  in  the  choice  of  electors,  which  would 
warrant  the  rejection  of  their  votes. 

But  by  requiring  that  the  electors  should  meet  in  each  State  on  the 
same  day,  and  make  a  list  of  the  persons  voted  for  for  President  and 
Vice-President,  which  they  shall  sign  and  certify  and  transmit  sealed  to 
the  seat  of  government,  directed  to  the  President  of  the  Senate,  the 
firamers  of  the  Constitution  evidently  intended  that  no  tribunal  should 
inquire  into  the  rightfulness  or  regularity  of  their  election  and  set  aside 
their  votes ;  and  there  was  not  only  no  opportunity  for  a  contest  as  to 
their  election  or  as  to  the  action  of  the  electors  in  casting  their  votes, 
but  it  was  made  impossible  that  Congress  should  pass  upon  these  ques- 
tions, as  the  electoral  colleges  in  each  State,  when  they  had  cast  their 
votes  on  a  particular  day,  on  that  day  became  functus  officio^  and  the 
votes  then  cast,  sealed,  and  sent  to  the  President  of  the  Senate  were 
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DOt  to  be  opened  except  in  the  presence  of  the  two  houses,  and  were  to 
be  conuted  on  the  occasion  of  their  being  opened. 

If  this  provision  of  the  Constitution  is  complied  with  according  to 
the  letter  of  the  provision,  there  could  be  no  contest  in  relation  to  the 
vote ;  and  it  must  be  counted  if  it  appear  that  the  vote  was  cast  as  re- 
quired by  the  Constitution,  and  certified  in  due  form  as  required  by 
law,  and  this  without  regard  to  notorious  frauds  in  the  selection  of 
electors. 

From  what  has  been  said,  it  is  easy  to  perceive  that  with  no  provision 
for  a  tribunal  to  decide  contests  in  relation  to  the  election  of  President 
and  Vice-President,  and  the  possible,  if  not  the  probable,  assumption 
by  the  two  houses  of  Congress  of  the  right  to  decide  questions  which 
may  arise  on  the  occasion  of  counting  tlie  electoral  votes,  especially 
under  the  twenty-second  joint  rule,  the  danger  of  having  the  election 
thrown  into  the  House  of  Representatives  is  largely  enhanced.  That 
this  result  is  to  be  deprecated,  and  if  possible  prevented,  by  the  adop- 
tion of  a  different  mode  of  determining  the  question  of  who  is  elected 
President  and  Vice  President,  we  take  it  for  granted  will  be  conceded. 
Certainly  it  will  be  conceded  by  all  who  desire  that  the  voice  of  the 
people  shall  be  heard  on  the  important  question  of  the  selection  of  the 
chief  executive  officer  of  the  nation. 

Under  the  provision  of  the  Constitution  for  an  election  by  the  House 
of  Bepresentatives,  the  representation  from  each  State  is  entitled  to 
only  one  vote,  without  regard  to  the  vast  difference  in  population  of  the 
different  States  as  compared  with  each  other,  and  it  must  be  without 
regard  to  the  principle  upon  which  all  our  ideas  of  popular  representa- 
tion in  this  country  are  based. 

In  the  next  place,  such  an  election,  particularly  in  cases  where  it  may 
be  regarded  as  defeating  the  popular  will,  is  fraught  with  danger  to  the 
peace  of  the  country.  The  elections  in  1801  and  1825  need  only  be  men> 
tioued  as  suggestive  arguments  in  support  of  the  proposition  that  an 
election  by  the  House  of  Representatives  may  be  a  dangerous  proceed- 
ing. The  throwing  of  the  election  into  the  House  furnishes  great 
opportunities  for  bargain,  intrigue,  and  corruption. 

No  one,  it  is  assumed,  would  desire  to  see  a  repetition  of  the  action 
of  the  House  in  1825,  when  the  candidate  defeated  in  the  House  had 
received  a  large  proportional  majority  of  the  popular  vote,  aud  had 
received  a  large  plurality  of  the  electond  votes. 

A  repetition  thereof,  under  certain  conditions  of  public  sentiment, 
and  with  party  excitement  at  fever-heat,  might  lead  to  the  most  deplor- 
able results. 

Moreover,  when  it  is  considered  that  one  of  the  objects  in  having  an 
election  for  President  every  four  years  is  that  the  public  sentiment 
of  the  country  may  be  expressed  in  the  selection  of  a  chief  magistrate 
who  is  to  represent  that  sentiment  and  carry  it  into  effect  so  far  as  he 
can  constitutionally,  it  is  manifestly  wrong  that  members  of  the  House 
elected  nearly  two  years  before  the  election  pf  a  President,  and  whose 
political  sentiments  and  policy  may  have  been  repudiated  by  the  people 
in  the  Presidential  election,  should  elect  the  President,  and  thus  defeat 
the  more  recently  expressed  popular  will. 

To  remedy  the  evils,  omissions,  and  ipjustice,  and  to  guard  as  far  as 
possible  against  the  dangerous  tendencies  and  incidents  of  the  present 
mode  of  electing  a  President  and  Vice-President  and  determining  the 
result,  we  recommend  the  adoption  of  the  amendments  now  reported 
back  to  the  House. 

This  proposition  involves  a  radical  change  in  the  mode  of  ^\%.^\\Q\i^ 
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and  dispeuses  entirely  with  what  we  have  suught  to  show  was  the  use 
less  machinery  of  Presidential  electors  and  electoral  colleges. 

FIRST. 

The  amendments  proposed  secure  the  election  of  President  and  Vice- 
President  by  a  direct  vote  of  the  people,  so  that  the  voice  of  each  .citi- 
zen of  the  country  entitled  to  vote  shall  be  he^rd  and  have  its  weight 
in  determining  who  shall  fill  these  high  positions.  We  do  not  consider 
it  necessary  to  elaborate  what  we  have  hereinbefore  said  in  favor  of 
this  portion  of  the  proposed  amendments.  The  proposition  is  in  har- 
mony with  what  has  become  a  fundamental  principle  in  our  theory  of 
government,  and  that  is,  that  this  being  a  governmeut  of  the  people, 
every  citizen  should  have  a  voice  in  selecting  the  magistrates  who  are  to 
execute  the  laws,  and  that  the  people  must  be,  and  are  entitled  to  be, 
trusted  in  the  decision  of  any  and  every  question  afltecting  their  interest, 
safety,  and  welfare.  The  people  voting  directly  for  President  and  Vice- 
President,  the  danger  of  cabal,  intrigue,  and  corruption,  which  may  be 
brought  about  by  the  use  of  Executive  patronage  and  influence,  and 
which  might  tempt  electors  and  electoral  colleges,  will  no  longer  exist 
unless  a  majority  of  the  whole  people  could  thus  be  corrupted  or  influ- 
enced, which  is  improbable,  if  not  impossible 

And,  lastly,  the  proposed  amendment  in  this  respect  secures  the  adop- 
tion of  the  only  mode  by  which  the  will  of  the  peoi»le  can  be  etfectually 
and  certainly  carried  into  efifect  in  the  important  matter  of  the  selection 
of  President  and  Vice-President. 

SECOND. 

The  proposition  embraced  in  the  amendments  looks  to  a  vote  of  the 
people  by  districts  equal  in  number  to  the  Representatives  to  which  the 
State  may  be  entitled  in  the  Congress,  to  be  composed  of  contiguous  ter- 
ritory, and  to  be  as  nearly  equal  in  population  as  may  be.  The  argu- 
ment in  favor  of  this  plan  has  been  already  partially  presented.  It  has 
been  seen  that,  with  the  vote  of  each  State  for  Presidential  electors  cast 
in  8olidOy  the  popular  will  has  been  sometimes  defeated.  A  very  small 
majority  in  a  State  carries  the  whole  electoral  vote  of  that  State,  ^  in 
the  case  of  New  York  in  1844,  hereinbefore  mentioned,  and  that  this 
occurring  in,  say,  oue-fiflbh  of  the  States  will  elect,  notwithstanding 
there  may  be  in  the  other  States  a  large  popular  majority  given  for  the 
unsuccessful  candidate.  If,  under  the  amendment  proposed,  the  person 
having  the  highest  number  of  votes  in  each  of  said  districts  is  entitled 
to  the  vote  of  the  district,  counting  one  Presidential  vote  for  the  person 
obtaining  a  majority  in  the  particular  district,  no  such  result  as  that  of 
defeating  the  popular  will  can  occur. 

Under  the  amendment,  the  person  receiving  the  highest  number  of 
votes  in  a  State,  it  is  true,  would  receive  or  be  entitled  to  two  Presiden- 
tial votes  for  the  State  at  large,  and  this  is  proposed  as  a  just  conces- 
sion to  the  autonomy  of  the  States  as  such,  which  has  found  its  sanc- 
tion in  the  almost  universal  recognition  by  the  people,  ever  since  the 
formation  of  the  government,  of  the  wisdom  of  the  framers  of  our  Con- 
stitution, in  providing  that  the  Senate  shall  be  composed  of  two  Sen- 
ators from  each  of  the  States  of  the  Union.  It  is  also  true  that  under  the 
proposed  amendment,  if  two  persons  have  the  same  number  of  votes 
in  any  State,  it  being  the  highest  number,  they  shall  receive  each  one 
PresideDtial  vote  from  the  State  at  Inrge,  and  that  if  more  than  two  per- 
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SODS  shall  have  each  the  same  Dumber  of  votes  ia  any  State,  it  being  the 
highest  number,  no  Presidential  vote  shall  be  counted.  And  there  can 
possibly  be  no  valid  objection  to  either  of  these  provisions ;  for,  if  the 
vote  in  any  State  between  two  candidates  receiving  the  highest  number 
of  votes  in  that  State  is  divided  between  them,  no  principle  of  fairness 
and  none  of  the  rights  of  the  State  are  violated  by  giving  the  State  (so 
to  speak)  the  benefit  of  two  votes  in  the  count  or  one  vote  each  to  the 
two  candidates;  and  if  more  than  two  candidates  each  have  the  same 
number  of  votes  in  a  State,  being  the  highest  number  of  votes,  it  would 
be  simply  impossible  to  divide  the  two  Presidential  votes  for  the  State 
at  large  between  the  three  candidates  without  giving  to  each  candidate 
a  ft*action  of  a  vote. 

But  notwithstanding  these  provisions  are  made  in  the  amendments 
for  securing  to  each  State,  or  to  the  candidates  bavins:  the  highest  num- 
ber of  votes  in  the  State,  two  votes  for  the  State  at  large,  yet  the  im- 
portant feature  or  element  in  the  plan  proposed  is  that  under  it  there  is 
to  be  a  vote  of  the  people  by  districts,  which  will  tend  to  prevent  a  de 
feat  of  the  will  of  the  people,  and  will  have  a  powerful  tendency  to  pre- 
vent frauds  in  the  election. 

Under  the  present  system,  the  States  voting  vsolidly,  many  inducements 
to  fraud  exist.  Parties  are  frequently  nearly  balanced  in  a  State,  and 
fraud  in  our  large  cities  or  in  a  particular  locality  may  control  the  elect- 
oral vote  of  an  entire  State;  whereas,  under  the  district  system,  as  we 
will  term  it,  the  frauds  in  our  large  cities  would  only  affect  the  vote  in 
the  district  in  which  they  occurred.  The  risk  and  expense  will  not  be 
incurred  to  carry  the  vote  of  a  single  district  that  would  be  incurred  if 
the  result  of  the  fraud  was  to  determine  the  vote  of  the  whole  State, 
and  perhaps  secure  the  election  of  a  President. 

THIRD. 

The  amendment  provides  that  Congress  shall  have  power  to  pro- 
vide for  conducting  the  elections  of  President  and  Vice-President; 
and  provides,  also,  that  the  States  shall  be  divided  into  districts  by  the 
legislatures  thereof,  but  that  Congress  may,  at  any  time,  by  law,  make 
or  alter  the  same.  This  proposition  is  based  upon  the  theory  that  there 
8hould«be  some  uniform  Constitutional  rule  upon  this  subject.  The  elec- 
tion of  a  President  and  Vice-President  is  a  national  affair.  The  whole 
people  of  the  United  States  have  a  deep  and  direct  interest  in  the  result 
of  such  an  election,  and  an  interest,  therefore,  not  only  in  the  fact  that 
an  election  shall  be  held,  but  in  the  manner  of  holding  it.  And  the 
Congress  of  the  United  States,  the  representative  of  the  people  and  of 
the  States,  the  department  of  the  government  in  which  all  national  leg- 
islative power  under  the  Constitution  resides,  is  the  only  power  which 
can  appropriately  and  efficiently  control  in  this  matter,  so  vitally  im- 
portant to  the  interests  of  the  entire  people. 

The  power  to  appoint  electors  being  conferred  by  the  Constitution  of 
the  United  States  on  the  State  legislatures,  it  cannot  be  taken  from 
them  or  modified  by  their  State  constitutions. 

In  the  early  Presidential  elections,  the  electors  were  chosen  in  many 
States  by  the  legislatures  without  the  question  of  the  selection  of  the 
electors  being  voted  on  by  the  people;  and  this  was  done  by  Delaware, 
Georgia,  Louisiana,  New  York,  and  Vermont  down  to  the  year  1824, 
and  by  South  Carolina  down  to  the  late  war. 

No  one  doubts  that  under  the  Constitution,  as  it  now  stands,  the  leg- 
islatures can,  at  any  time,  repeal  all  laws  providing  for  the  eWx\o\!k  o^X. 
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electors  by  the  people.  The  very  fact  that  it  is  in  the  power  of  the  leg- 
islatures of  the  varioas  States,  uuder  the  present  system,  to  adopt  dif- 
ferent modes  of  choosing  electors,  is  suggestive  of  the  necessity  of 
establishing  a  uniform  system  or  a  uniform  Constitutional  rule  on  the 
subject;  especially  as  it  is  apparent  that  some  of  the  States,  under  the 
existing  system,  may  dispense,  as  some  of  them  have  done  in  the  past, 
with  an  election  of  electors  by  the  people,  and  thus  to  that  extent  defeat 
the  popular  will. 

FOUBTH. 

What  we  have  already  said  of  the  dangers  which  may  result  from 
having  no  tribunal  provided  by  the  Constitution  for  the  settlement  of 
contests  and  questions  growing  out  of  elections  for  President  and  Vice- 
President  need  not  be  repeated.  The  amendment  now  proposed  pro- 
vides that  the  returns  of  the  election  shall  be  made  to  the  Supreme 
Court  of  the  United  States  within  thirty  days  after  the  election,  and 
that  said  court  shall,  uuder  such  rules  as  Congress  may  adopt,  or  such 
as  the  court,  in  the  absence  of  law,  may  adopt,  determine  any  contest 
in  respect  of  such  returns,  canvass  the  same,  and  declare  within  ninety 
days  after  the  election,  by  public  proclamation,  who  is  elected  President 
and  who  is  elected  Vice-President. 

Without  going  into  a  lengthy  argument  in  this  report  in  support  of 
this  branch  of  the  proposition,  we  state  that  we  are  satisfied  that,  con- 
ceding that  it  is  important  (and  we  think  it  is  vitally  important)  that 
there  should  be  a  tribunal  created  by  the  Constitution  for  canvassing 
the  returns  and  determining  questions  arising  thereupon,  the  plan  of 
having  the  Supreme  Court  of  the  United  States  to  determine  these 
questions  is  preferable  to  any  other,  and  mainly  because  its  rulings 
and  decisions,  while  they  are  apt  to  be  characterized  by  an  intel- 
ligent apprehension  and  clear  understanding  of  the  questions  of 
law  and  fact  involved,  will  be  made  with  less  of  partisanship  and 
party  bias  than  that  of  any  tribunal  which  could  be  established 
for  the  purpose  of  deciding  these  questions,  and  its  judgments  and 
rulings  would  therefore  be  more  likely  to  be  acquiesced  in  by  the  peo- 
ple and  regarded  as  a  final  settlement  of  the  question.  The  court  is  in- 
dependent of  the  executive  department,  and  so  far  as  it  can  be  is  inde- 
pendent also  of  the  other  department  of  the  government ;  and  with  the 
provision  in  the  proposed  amendments  that  ^*  no  person  who  has  been  a 
justice  of  the  Supreme  Court  shall  be  eligible  to  the  office  of  President 
or  Vice-President,"  adopted,  that  court  would  be  as  completely  free  of 
any  of  the  motives  or  influences  which  would  weaken  the  force  of  its 
final  adjudications  on  the  questions  submitted  to  it,  in  the  judgment  of 
the  country,  as  that  or  any  other  tribunal  could  be  made.  And,  after 
all,  the  sanctions  of  an  indorsement  by  the  people  of  the  United  States^ 
OT  their  acquiescence  in  measures  aflfectiug  the  country,  is  the  most  im- 
portant consideration  connected  with  legislation.  The  Supreme  Court 
has  always  enjoyed  the  confidence  of  the  people  of  the  United  States, 
and  their  faith  in  its  wisdom  and  integrity  is  well  founded.  We  do  not 
mean  to  intimate  a  doubt  that  it  will  continue  to  deserve  the  fullest  con- 
fidence of  the  whole  country  by  reporting  a  proposition  to  make  its 
members  ineligible  to  the  office  of  President  or  Vice-President;  but  it 
will  relieve  the  court,  besides  being  fitting  that,  as  the  court  is,  under 
the  proposed  amendments,  to  decide  questions  which  may  in  some  cases 
be  decisive  of  the  result  of  a  Presidential  election,  its  members  should 
be  relieved  of  the  possible  imputation  of  having  a  personal  interest  in 
tJie  action  of  the  court. 
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FIFTH. 

The  amendments  now  proposed  provide  that  the  person  having  the 
highest  number  of  Presidential  votes  in  the  United  States  shall  be  Presi- 
dent, and  so  of  the  Vice-President.  This  sabstitntes  what  is  known  as 
the  plurality  rnle  for  the  majority  rule.  Under  the  present  provision  of 
the  Constitution,  there  can  be  no  election  except  by  a  majorty  of  all  the 
electoral  votes;  and  if  no  candidate  receives  such  majority,  the  election 
is  thrown  into  the  House  of  Representatives,  where  the  choice  is  made 
between  the  three  highest  candidates. 

By  the  amendment  proposed,  the  candidate  receiving  the  highest  num- 
ber of  votes  cast  in  the  United  States  will  be  elected,  although  he  may 
not  have  a  majority  of  all  the  Presidential  votes,  so  that  the  election  in 
every  case  isfindL  This  finality  of  the  election  is  the  feature  which  chiefly 
recommends  the  plarality  plan,  as,  being  final,  it  does  away  with  the 
unfairness  and  the  danger  of  an  election  by  the  House  of  Representa- 
tives. Under  the  present  system  of  electing  a  President  and  Vice- 
President,  unless  there  is  a  candidate  who  has  received  a  majority  of 
the  electoral  votes,  the  election  is  thrown  into  the  House,  where,  to  say 
nothing  of  the  other  elements  of  unfairness  in  such  an  election,  as  an 
election,  not  by  the  people,  but  by  the  House  of  Representatives,  the 
voting  in  the  House  is  confined  to  a  selection  between  the  candidates, 
not  exceeding  three,  having  the  highest  number  of  electoral  votes ;  and 
in  this  case  the  majority  vote  is  the  result  of  compulsion — a  choice  be- 
tween what  the  Representatives  may  regard  as  evils. 

The  majority  should  govern;  but  it  is  submitted  whether,  if  requiring 
that  a  candidate  shall  receive  a  m^ority  of  the  electoral  votes,  as  under 
the  present  system,  may  necessitate  a  choice  by  the  House  of  Repre- 
sentatives, and  the  evils  and  dangers  of  such  an  election  as  the  latter, 
it  would  not  be  best  to  adopt  the  amendment  proposed,  and  so  make 
the  action  of  the  pe^ople  final.  The  people  vote  for  whom  they  please, 
and  with  a  full  knowledge  that  the  candidate  receiving  the  highest  vote 
is  to  be  declared,  elected ;  and  there  seems  to  be  no  good  reason  why 
they  should  be  compelled  to  form  themselves  into  a  majority,  nor  any 
good  reason  why,  if  the  candidate  has  a  majority  over  any  other  candi- 
date, he  should  not  be  declared  elected. 

It  is  said  that  an  officer  elected  by  a  majority  of  all  the  votes  cast 
carries  with  him  a  greater  moral  force  and  authority  than  one  receiving 
only  a  plarality  of  the  votes.  But  this  is  doubtful.  In  every  State 
where  this  plarality  rule  is  in  force,  for  many  years,  it  has  worked  well 
and  given  satisfaction;  and  if  the  amendments  now  proposed  in  this  re- 
gard shall  be  adopted  and  ratified,  we  think  a  President  and  Vice-Presi- 
dent elected  thereunder,  who  has  received  a  plurality  of  all  the  votes 
cast  at  a  fair  election,  would  carry  with  them  the  whole  moral  power  of 
the  office.  It  would  be  very  different  from  the  case  of  a  candidate  in 
the  minority  at  the  polls  who  had  received  fewer  votes  than  other  can- 
didates being  made  President  by  the  vote  of  the  House  of  Representa- 
tives as  was  the  case  with  John  Quincy  Adams,  and  different  also  from 
the  case  of  one  who  succeeds  to  the  office  of  President  by  the  death  of 
the  incumbent  of  that  high  office. 

The  moral  force  of  Mr.  Polk,  General  Taylor,  Mr.  Buchanan,  and  Mr. 
Lincoln  was  not  impaired  by  the  fact  that  they  had  received  a  plurality 
only  of  all  the  votes  cast  at  the  polls. 

If  the  plurality  system  is  adopted,  and  the  people  vote  directly  for 
President  and  Vice-President,  every  voter  casts  his  vote  with  a  fall 
knowledge  that  the  candidates  receiving  the  highest  nvimb^t  ol  NO\i^^ 
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will  be  declared  elected ;  and  this  takes  away  the  inducement  to  scatter 
the  vote  and  throw  the  election  into  the  House,  as  under  the  present 
system.  The  electoral  colleges  under  the  present  system  in  all  the 
States  may  be  chosen  by  a  plurality  vote,  as  there  is  no  provision  of 
law  in  any  of  them  that  the  electors  shall  have  a  majority  of  all  the 
votes  cast  in  the  State. 

HORACE  H.  HARRISON. 

The  committee  authorize  the  making  of  the  foregoing  report,  without 
committing  themselves  to  the  reasoning  of  the  report  as  to  the  power 
of  the  Senate  and  House  in  the  counting  of  the  electoral  vote  under  ex- 
isting provisions  of  the  Constitution. 


THE  VIEWS  OF  A  MINORITY. 

Mr.  H.  Boardman  Smith  submitted  the  following  as  the  views  of  a  mi- 
nority : 

Mr.  H.  Boardman  Smith,  of  the  Committee  on  Elections,  for  the  pur- 
pose of  obviating  the  danger  and  difficulty  of  a  large  accumulation  of 
contested-election  cases  in  the  electoral  districts  proposed,  and  to  pre- 
vent the  gerrymandering  of  States  by  partisan  majorities  in  the  con- 
struction of  the  electoral  districts,  and  to  dispense  with  the  cumbersome 
and  useless  machinery  of  electoral  districts,  while  preserving  the  auton- 
omy of  the  States  in  the  election  of  President  and  Vice-President,  pro- 
poses the  following  substitute  for  the  joint  resolution  reported  by  the 
committee : 

JOINT  RESOLUTION  propoiing  an  ameDdment  of  the  Congtltation  in  respect  of  the  election  of  President 

and  Vice-Preaident. 

Resolved  by  the  Senate  and  House  of  Representatives  of  the  United  States  of  America  in  Con 
gress  assembled  {two-thirds  of  each  House  concurring  therein)^  That  the  foUowiog  article  i^ 
hereby  proposed  as  an  ameDdmeDt  to  the  Constitution  of  the  United  States,  and,  ivhen  rati 
fied  by  the  legislatures  of  three-fonrths  of  the  several  States,  shall  be  valid,  to  all  intents  and 
purposes,  as  a  part  of  the  Constitution,  to  wit : 

Article  — . 

Section  1.  The  President  and  Vice-President  shall  be  elected  by  the  direct  vote  of  the 
people ;  but  no  voter  in  any  State  shall  vote  for  candidates  for  President  and  Vice-President 
-who  are  both  citizens  of  the  same  State  with  himself. 

Sec.  2.  In  counting  the  votes,  the  aggregate  popular  vote,  in  each  State,  for  President  and 
Vice-President,  shall  be  respectively  divided  by  the  number  of  Representatives  apportioned 
to  such  State  in  the  House  of  Representatives,  and  twice  the  result,  or  quotient,  shall  be 
added  to  the  vote  of  the  candidate  having  the  highest  number  of  the  popular  vote  in  such  State, 
for  President  and  Vice-President  respectively,  as  and  for  the  State  vote  for  such  candidate. 
The  person  having  the  highest  number  of  votes  in  all  the  States,  including  the  popular  vote 
and  the  State  vote,  for  President,  shall  be  President,  and  the  person  having  the  higoest  num- 
ber of  votes  in  all  the  States,  including  the  popular  vote  and  the  State  vote,  for  Vice-Presi- 
dent, shall  be  Vice-President. 

Sec.  3.  The  Congress  shall  have  power  to  provide  for  holding  and  conducting  the  elec- 
tions of  President  and  Vice-President.  The  returns  of  such  elections  shall  be  made  to  the 
Supreme  Court  of  the  United  States  within  thirty  days  afler  the  election.  Said  court  shall, 
under  such  rules  as  may  be  prescribed  by  law,  or  by  the  court  in  the  absence  of  law,  de- 
termine any  contest  in  respect  of  such  returns,  canvass  the  same,  and  declare,  within  ninety 
days  after  such  election,  by  public  proclamation,  who  is  elected  President  and  who  is  elected 
Vice-President. 

8ec.  4.  No  person  who  has  been  a  justice  of  the  Supreme  Court  shall  be  eligible  to  the 
office  of  President  or  Vice-Piesident. 
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GAUSE  VS.  HODGES.— FIRST  CONGRESSIONAL  DISTRICT  OF 

ARKANSAS. 

Charges  that  spurious  and  illegal  votes  wore  counted  and  the  ballot-box  containing  the 
votes  of  Crittenden  County  was  taken  out  of  said  county,  and  there  counted  and  tampered 
with.  Returns  of  the  precinct  votes  suppressed  on  plea  of  irregularities,  and  the  votes  of 
qualified  electors  rejected. 

Committee  held  that  a  registrar  of  election  has  no  authority  to  make  a  certificate  of  regis- 
tration or  disfranchise  an  elector  by  erasing  his  name  from  the  poll-book. 

The  governor  has  authority  to  set  aside  a  registration,  but  the  committee  held  that  a  fair 
construction  of  this  law  did  not  give  the  governor  the  authority  to  disfranchise  a  county  by 
setting  aside  the  registration. 

Majority  and  minority  report  submitted. 

Majority  report  adopted. 

Authorities  referred  to :  U.  S.  Statutes  at  Large,  vol.  9,  pages  569-570,  sec.  9 ;  laws  of 
Arkansas,  1868,  sec.  23,  page  59;  laws  of  Arkansas,  1868,  sees.  6,  9,  14,  15,  39,  40,  41. 

February  24,  1875. — Mr.  Pike,  from  the  Committee  on  Elections,  sub- 
mitted the  following  report : 

The  Committee  on  MectionSy  to  whom  was  referred  the  claim  of  Lucian  (7- 
Oause  to  a  seat  in  the  Forty  third  Congress^  from  the  first  Congressional 
district  in  the  State  of  Arkansas^  against  Asa  Hodges^  sitting  member ^ 
submit  the  following  report : 

The  contestant's  notice  of  contest  is  as  follows: 

Little  Rock,  Ark.,  March  7,  1873. 
To  Hon.  Asa  Hodges  : 

Sir  :  On  the  18th  day  of  last  month  his  excellency  Elisha  Baxter,  governor  of  the  State  of 
Arkansas,  issued  and  caused  to  be  published  what  he  termed  a  proclamation  of  the  election 
in  the  first  Congressional  district  ot  said  State,  for  a  Representative  to  the  Forty-third  Con- 
gress from  said  district,  held  on  the  5th  day  of  last  November,  a  true  and  perfect  copy  of 
which  in  print  is  to  be  found  herewith  and  is  part  hereof.  And  from  such  paper  it  appears 
DO  result  of  such  election  is  announced,  but  a  statement  merely  is  made  of  what  purports  to 
be  the  vote  received  by  yourself  as  one  candidate,  and  by  myself  as  the  only  other  candi- 
date, and  certain  notes  or  memoranda  are  made  as  to  the  votes  of  some  of  the  counties  in  such 
district. 

But  yon  are  notified  that  I  claim  to  be  legally  elected  such  Representative,  and  that  I  am 
entitled  to  the  seat  in  Congress  as  such,  and  I  will  present  my  claim  thereto  at  the  meeting 
of  such  Congress  on  the  first  day  thereof.  And  I  shall  also  contend  and  attempt  to  show  that 
you  are  not  elected  such  Representative,  and  that  in  no  event  can  you  take  the  seat  as  such. 
And  I  shall  ask  such  Congress  to  declare  that  I  am  entitled  to  the  seat  upon  these  grounds, 
viz: 

First.  Yon  are  ineligible  and  cannot  hold  the  position  of  Representative,  because  you  are 
not  now,  and  were  not  at  the  date  of  said  election,  nor  have  not  been  since  then,  either  a 
resident  or  citizen  of  said  district;  but  that  at  the  time  of  said  election  and  ever  since,  con- 
tinuously, yon  have  been  a  resident  and  citizen  of  the  third  Congressional  district  of  said 
State.  And  again,  at  the  time  of  said  election  you  were,  and  you  are  now,  a  senator  in  the 
legislature  of  Arkansas,  and  on  the  4th  day  of  March,  1873.  and  each  day  since  then,  you 
have  acted  as  such  in  every  respect  in  the  legislature  now  in  session  at  this  place. 

And  as  matters  immediately  affecting  such  election,  I  shall  insist  upon  and  claim  as  fol- 
lows : 

1st.  In  the  county  of  Crittenden,  in  said  district,  there  were  1,000  spurious  and  illegal 
votes  counted  and  added  to  your  vote,  which,  in  part,  were  never  cast,  but  were  pretended 
to  be  cast ;  and  this  number  should  be  deducted  from  what  purpoits  to  be  your  vote  in  said 
county,  viz,  J, 889. 

2d.  The  ballot-box  containing  the  votes  of  said  county  of  Crittenden  was  taken,  contrary 
to  law,  out  of  said  county,  and  carried  to  Memphis,  Tenn.,  and  there  opened  and  tampered 
with  to  such  an  extent  as  to  change  the  real  and  true  result  of  the  election  in  said  county  at 
least  1,000  votes  as  against  myself. 

3d.  In  the  county  of  Conway,  in  said  district,  the  true  vote  should  be,  and  is,  for  myself 
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1,032  votes,  instead  of  227,  and  for  yourself  566,  instead  of  145,  as  stated  in  said  proclama- 
tion, and  that  mj  majority  in  said  coanty  is  466. 

4th.  In  Fulton  County,  in  said  district,  200  Wal  and  qualified  voters,  who  would  have 
voted  for  me  if  permitted  to  vote,  and  who  came  forward  and  offered  so  to  do,  were  illecrally 
stricken  from  the  list,  and  were  thus  refused  and  denied  the  right  to  vote,  and  I  am  legally 
entitled  to  have  that  number  added  to  my  vote. 

5th.  In  Izard  County,  in  said  district,  400  legal  and  qualified  voters,  who  would  have 
voted  for  me  if  premitted  to  vote,  and  who  came  forward  and  offered  so  to  do,  were  illegally 
stricken  from  the  list  of  voters,  and  were  thus  illegally  refused  and  denied  the  right  to  vote, 
and  I  am  legally  entitled  to  have  that  number  added  to  my  vote. 

6th.  In  Independence  County,  in  said  district,  there  were  236  votes  cast  for  me,  legal  ly 
and  properly,  at  the  outside  polls  ;  but  they  were  illegally  rejected,  when,  in  fact,  they 
should  be  counted  for  me.  And  in  said  Independence  County  500  legal  and  qualified  vot- 
ers, who  would  have  voted  for  me,  and  camei  forward  and  offered  so  to  do,  were  illegally 
stricken  from  the  list,  and  thus  were  refused  and  denied  the  right  to  vote,  contrary  to  law, 
and  I  am  entitled  to  have  both  said  numbers  (236  and  500)  added  to  what  purports  in  said 
proclamation  to  be  my  vote  in  said  county,  viz,  585. 

7th.  In  Jackson  County,  in  said  district,  there  were  cast  at  said  election  for  me  550  votes 
at  the  outside  polls,  legally  and  properly,  but  they  were  rejected,  contrary  to  law,  when,  in  fact 
I  am  entitled  to  have  the  same  counted  in  my  favor.  And  in  said  Jackson  County  there 
were,  at  said  election,  300  legal  and  qualified  voters  who  would  have  voted  for  me,  and  came 
forward  and  offered  so  to  do,  who  were  stricken  from  the  list  of  voters  in  said  county  con- 
trary to  law,  and  were  illegally  refused  and  denied  the  right  to  vote  ;  and  I  am  entitled  to 
have  said  numbers  (550  and  300)  added  to  my  vote,  as  appears  by  said  proclamation  in  said 
county,  viz,  359. 

8th.  In  the  township  of  Eames,  in  Monroe  County,  I  received  a  majority  over  you  of  91 
votes,  and  in  the  township  of  Hampton,  in  the  same  county,  I  received  a  minority  over  you 
of  100  votes,  but  the  retuming-officers  of  said  county  failed  to  report  the  same  and  reported 
you  as  having  a  majority  in  said  county  over  me  of  16  votes,  when  in  fact  and  in  truth  my 
mivjority  in  said  county  is  175,  and  I  am  entitled  to  have  the  same  added  to  to  my  vote. 

9th.  In  the  county  of  Mississippi,  in  said  district,  in  addition  to  the  vote  given  me  by  said 
proclamation,  I  am  entitled  to  have  counted  450  votes  that  were  actually  cast  for  me,  in  ac- 
cordance with  law,  but  the  same  were  illegally  and  ^audulently  thrown  out  or  rejected  by 
the  returning  or  canvassing  officers  of  said  county  *,  and  in  said  county  there  were  150 
illegal  and  spurious  votes  cast  for  you,  which  should  be  deducted  from  your  number  of 
votes. 

10th.  In  the  county  of  Searcy,  in  said  district,  there  were  at  said  election  300  legal  and 
qualified  voters  who  would  have  cast  their  votes  for  me  if  permitted,  and  who  came  for- 
ward and  offered  so  to  do,  but  they  were  illegally  and  firaudulently  stricken  from  the  list  of 
voters,  and  thus  were  denied  the  right  to  vote,  and  I  am  entitled  to  have  this  number  added 
vote. 

nth.  In  the  county  of  Van  Buren,  in  said  district,  there  were  cast  for  me  305  votes, 
legally  and  properly,  in  addition  to  the  number  appearing  in  said  proclamation,  but  they 
were  not  returned  by  the  canvassing-officers  of  said  countv,  but  were  illegally  and  fraud- 
ulently thrown  out  and  rejected,  and  I  am  entitled  to  have  this  number  added  to  my 
vote. 

12th.  In  the  countv  of  Woodruff,  in  said  district,  there  were  400  legal  and  qualified 
voters  stricken  from  the  list  of  voters  in  said  county,  contrarv  to  law,  and  all  of  them  would 
have  voted  for  me,  and  came  forward  and  offered  so  to  do,  but  were  fraudulently  and  ille- 
gally refused  and  denied  the  right  to  vote,  and  I  am  entitled  to  have  that  number  added  to 
mj  vote. 

13th.  In  the  county  of  Green,  in  said  district,  there  were  cast  for  me  734  votes,  and  for 
yourself  25  votes,  legally  and  properly,  by  qualified  voters,  but  no  estimate  in  said  procla- 
matiop  is  made  thereof,  but  I  am  entitled  to  have  a  majority  added  to  my  number  in  conse- 
quence of  that  vote  of  709. 

14th.  The  county  of  Lincoln,  of  which  a  note  is  made  on  said  proclamation,  is  no  part  of 
said  districti  nor  is  anv  portion  of  said  county  a  part  thereof,  and  the  vote  of  said  county,  or 
of  any  part  thereof,  should  not  be  counted  in  said  election. 

Which  several  errors  and  mistakes  being  examined  into  and  corrected  by  the  House  of 
Representatives  of  the  Congress  of  the  United  States,  at  its  next  meeting,  as  I  shall  then 
ask  to  have  done,  will  show  that  I  am  legally  and  justly  elected  such  Representative  over 
you  by  a  majority  of  2,300  votes,  and  that  any  claim  you  may  assert  to  the  seat  as  such 
Representative  is  unfounded  in  law  and  in  fact. 

Respectfully,  L.  C.  CAUSE. 

The  following  is  the  answer  of  the  sitting  member: 

LrrTLE  Rock,  Ark.,  March  28, 1873. 
L.  C.  Gause  : 

Sir:  On  the  7th  day  of  March,  1873,  I  received  a  notice  from  you  of  said  date,  in- 
forming me  that  you  claimed  to^be  legally  elected  a  Representative  to  the  Forty-third 
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Congress  of  the  United  States,  as  a  member  from  the  first  Congressional  district  of  the 
State  of  Arkansas,  and  that  yoa  will  present  your  claim  to  said  Congress  on  the  first 
daj  thereof,  and  claim  to  be  admitted  as  snch  Representative.  You  also  inform  me  that  voa 
contest  and  deny  my  right  to  a  seat  as  a  Representative  elected  by  the  people  of  said  nrst 
Congressional  district  at  an  election  held  by  them  on  the  5th  day  of  November,  1872.  You 
refer  to  and  make  part  of  your  said  notice  a  printed  paper,  purporting  to  he  a  proclamation, 
dated  the  18th  day  of  February,  A.  D.  1873,  issued  by  his  excellency  Elisha  Baxter,  governor 
of  the  State  of  Arkansas,  in  reference  to  said  election.  But  before  proceeding  to  answer  the 
allegations  of  your  said  notice,  I  hereby  insist  that  the  matters  and  things  set  up  in  said 
notice  of  contest  are  not  good  and  sufficient  in  law  to  authorize  you  to  have  and  maintain 
against  me  your  said  notice  of  contest  and  entitle  you  to  occupy  or  hold  said  seat,  because 
yon  do  not  sufficiently  and  specifically  set  forth  in  said  notice  of  contest  the  grounds  upon 
which  you  rely,  or  intend  to  rely,  in  your  contest.  Your  said  notice  is  vague,  indefinite,  un- 
certain, general,  and  by  no  means  sufficiently  explicit  to  enable  me  to  understand  and  defend 
properly  yuur  said  contest.  And  I  shall  insist  before  said  Congress  upon  the  dismissal  of 
your  said  notice  and  claim  of  contest.  And  not  in  any  manner  waiving  or  intending  to 
waive  said  objections  or  any  other  objection  that  I  have  the  right  to  make  to  your  said  no- 
tice of  contest  and  claim  to  said  seat,  I  will  now  proceed  to  answer  in  detail  your  said  notice 
of  contest. 

I  deny  that  the  printed  paper  referred  to,  filed  and  relied  upon  by  yon,  is  a  true  and  correct 
copy  of  the  proclamation  of  nis  excellency  Elisha  Baxter,  governor  of  the  State  of  Arkansas ; 
but,  if  true,  said  printed  paper  establishes  the  fact  that  you  are  not  entitled  to  said  seat,  and 
were  not  elected  as  a  member  from  said  district  and  State  to  the  Forty-third  Congress  of  ^he 
United  States,  but  it  establishes  the  fact  that  I  am  so  elected  and  entitled  to  said  seat,  which 
I  claim. 

Ist.  I  deny,  as  alleged  by  you,  that  you  are  legally  elected  a  Representative  from  the  first 
Congressional  district  of  Arkansas  to  the  Forty-third  Congress  of  the  United  States,  or  that 
you  are  entitled  to  said  seat. 

2d.  I  deny,  as  alleged  by  you,  that  I  am  not  elected  such  Representative,  and,  as  such, 
entitled  to  said  seat.  I  contend  that  I  was  legally  elected  such  Representative  and  entitled 
to  said  seat,  and  will  insist  before  said  Congress,  on  the  first  day  thereof,  upon  my  right  to 
take  and  hold  said  seat  ' 

3d.  I  deny,  as  alleged  by  you,  that  I  am  ineligible  and  cannot  hold  the  position  of  Rep- 
resentative, because  I  am  not  now.  and  was  not  at  the  date  of  said  election,  nor  have  not 
been  since  then,  either  a  resident  or  citizen  of  said  district,  but  at  the  time  of  said  election, 
and  ever  since  continuously,  have  been  a  resident  and  citizen  of  the  third  Congressional 
district  of  said  State.  I  contend  that  I  am  now,  and  was  at  and  before  said  election,  a  resi- 
dent citizen  of  the  county  of  Crittenden,  within  said  first  Congressional  district,  and  have 
been  for  many  years  prior  thereto ;  owned  real  estate  and  other  property  in  said  county  of 
Crittenden,  and  have  bad,  during  all  said  time,  a  furnished  dwelling-house  on  one  of  my 
plantations  in  said  county,  and  n^quently  occupy  the  same  with  myself  and  family;  that  I 
cultivate  said  plantation;  have  always  registered,  paid  poll-tax,  and  voted  in  the  said 
county  since  the  year  I860,  and  have  not  registered,  paid  poll-tax,  or  voted  elsewhere  in  the 
State  of  Arkansas.  It  is  true,  however,  that  I  also  own  a  residence  and  occupy  it  tempo- 
rarily in  the  city  of  Little  Rock.  I  also  own  business  property  in  said  city,  and  a  plantation 
in  the  county  of  Pulaski,  near  said  city ;  but  I  am  now,  and  was  at  and  before  said  election, 
hbona-fidt  resident  citizen  of  the  county  of  Crittenden.  I  admit  that  Little  Rock  and  Pulaski 
County  are  within  the  third  Congressional  district  of  Arkansas.  I  contend  that  I  am  not  in- 
eligible in  consequence  of  my  temporary  residence  in  the  cihr  of  Little  Rock. 

Further  answering,  I  admit,  at  the  time  of  said  election,  I  was  a  senator  in  the  legislature 
of  the  State  of  Arkansas,  previously  elected  from  the  ninth  district  of  said  State,  composed 
of  the  counties  of  Crittenden,  Saint  Francis,  and  Woodruff,  all  of  which  counties  are  within 
the  first  Congressional  district  of  said  State.  I  admit  that  I  have  continued  to  act  as  such 
senator  in  the  legislature  of  the  State  of  Arkansas  from  the  4  th  dMr  of  March,  1873,  up  to 
the  present  time,  but  I  insist  and  will  contend  upon  the  hearing  of  this  contest  before  said 
Congress  that  I  am  not  ineligible  to  a  seat  in  said  Congress  as  a  Representative  from  the 
first  Congressional  district  of  the  State  of  Arkansas  ;  that  said  offices  are  not  incompatible, 
and  there  is  really  nothing  in  either  ground  of  objection  taken  by  you  in  your  notice  on  ac- 
count of  my  residence  or  State  office  held  by  me  as  above  stated. 

4th.  Further  answering  your  notice  of  contest,  I  deny,  as  alleged  by  you,  that  in  the 
county  of  Crittenden  there  was  1 ,000  spurious  and  illegal  votes  counted  and  added  to  my 
vote,  or  that  there  was  any  other  number  of  spurious  and  illegal  votes  counted  and  added 
to  my  vote,  which,  in  fact,  were  never  cast.  And  I  deny  that  said  number  or  any  other 
number  should  be  deducted  firom  what  purports  to  be  my  vote  in  said  county — 1,889.  I 
further  deny,  as  alleged  by  you,  that  the  ballot-box  containing  the  votes  of  said  county  was 
taken,  contrary  to  law,  out  of  said  county,  and  carried  to  Memphis,  Tenn.,  and  there  opened 
and  tampered  with  to  such  an  extent  as  to  change  the  real  and  true  result  of  the  election  in 
snch  county  at  least  1,000  votes,  or  any  other  number  of  votes,  as  against  yon.  The  real 
truth  of  the  caae  in  reference  to  the  ballot-boxes  of  said  Crittenden  County  lieing  taken  out 
of  the  State  to  Memphis,  Tenn.,  is  as  follows :  Crittenden  is  a  border  county  on  the  Missis- 


294  DIGEST   OP   ELECTION   CASES. 

sippi  River,  opposite  Memphis,  Tenn.  Four  of  the  votings  towDships  of  said  coanty  of  Crit- 
tenden are  on  said  river,  opposite  and  below  Memphis,  and  the  ordinary  way  of  reaching  the 
county-seat  of  Crittenden  County  from  said  districts  or  townships  is  by  steamboats  on  said 
river;  that  said  route  of  travel  necessarily  took  the  officers  of  said  election  from  said  four 
townships  up  said  river  by  the  way  of  Memphis,  and  said  officers,  who  had  the  leii^al  custody 
of  the  ballot-boxes  of  said  voting  townships,  reached  Memphis  on  a  steamboat  on  their  way 
to  the  county-seat  of  Crittenden  at  night,  and  were  landed  on  the  Memphis  side  of  said  river 
after  night,  and  they  were  in  consequence  thereof  necessarily  compelled  to  remain  all  night 
in  Memphis,  but  said  ballot-boxes  were  safely  and  securely  taken  care  of  and  preserved  by 
them,  and  in  no  wise  opened  or  tampered  with,  or  the  votes  changed  or  addea  to  in  any 
manner  whatever.  Furthermore,  said  votes  were  counted  as  required  by  law,  the  result 
proclaimed  by  the  officers  who  held  said  elections,  and  the  ballot-boxes  containing  said  votes 
cast  at  said  election  sealed  up  and  delivered  to  the  proper  officers  of  said  election  before  they 
left  the  places  where  said  elections  were  held.  And  said  officers,  in  all  respects,  performed 
their  duties  in  reference  to  the  delivery  of  said  ballot-boxes  containing  the  votes  cast  at  said 
elections.  You  were  not  prejudiced  in  any  manner  whatever  by  the  action  or  conduct  of  said 
officers  or  any  other  person. 

5th.  Further  answering  your  notice  of  contest,  in  reference  to  the  county  of  Conway.  I 
deny,  as  alleged  by  you,  that  in  the  countv  of  Conway,  in  said  district,  the  true  vote  should 
be,  and  is,  for  yourself  1,032  votes,  instead  of  227  votes,  and  for  mvself  566  votes,  instead  of 
145  votes,  as  stated  in  said  proclamation.  I  contend  that  the  legal  vote  c«st  in  said  county 
is  as  stated  in  the  original  proclamation,  and  not  as  stated  in  the  printed  paper  filed  by  you, 
fos  you  227  votes,  and  for  myself  145  votes,  and  I  therefore  deny,  as  claimed  by  yon,  that 
your  majority  in  said  county  is  466  votes. 

6th.  Further  answering  your  notice  of  contest  in  reference  to  Ful'on  County,  I  deny,  as 
alleged  by  you,  that  in  the  county  of  Fulton,  in  said  district,  200  legal  and  qualified  voters, 
or  any  other  number  of  legal  and  qualified  voters,  who  would  have  voted  for  you  if  permitted 
to  vote,  and  who  came  forward  and  offered  to  do  so,  were  illegally  stricken  from  the  list, 
and  were  thus  refused  and  denied  the  right  to  vote.  I  deny  that  you  are  entitled  to  have  said 
200  votes,  or  any  of  them.  I  deny  that  you  have  any  majority  in  said  county  of  Fulton, 
as  I  will  herein  set  forth  and  explain. 

7th.  Further  answering  your  notice  of  contest  in  reference  to  Izard  County,  I  deny,  as 
alleged  by  you,  that  in  Izard  County,  of  said  district,  400  legal  and  qualified  voters,  or  any 
other  number  of  legal  and  qualified  voters,  who  would  have  voted  tor  yon  if  permitted  to 
vote,  and  who  came  forward  and  offered  to  do  so,  were  illegallv  stricken  from  the  list,  and 
were  thus  refused  and  denied  the  right  to  vote.  And  I  deny  that  you  are  entitled  to  have 
said  number,  or  any  other  number,  added  to  your  vote  in  said  county.  I  contend  that  the 
majority  given  you  in  said  proclamation  in  Izard  County  of  441  votes  is  not  your  true  ma- 
jority ;  that  your  real  majority  over  me  in  said  county,  as  I  will  hereinafter  explain  and  set 
up  in  this  answer,  is  only  300  votes. 

8th.  Further  answering  your  notice  of  contest  in  reference  to  Independeixce  County,  I 
deny,  as  alleged  by  you,  that  in  Independence  County,  in  said  district,  toere  were  236  votes, 
or  any  other  number  of  votes,  cast  for  you  legally  and  properly  at  the  **  outside  polls,*' 
which  wore  illegally  rejected,  when,  in  fact,  they  should  be  counted  for  you.  I  deny  that 
said  '*  outside  polls  "  were  legal  and  valid  polls,  or  that  the  officers  or  persons  who  pretended 
to  hold  said  elections  at  said  **  outside  polls"  were  legally  appointea,  elected,  or  sworn,  as 
required  by  law.  And  I  deny  that  their  returns  of  said  elections,  if  any  were  made, 
are  legal  and  valid  evidence  for  you  in  this  contest.  I  further  deny,  as  alleged  by  you, 
that  in  said  county  of  Independence  500  legal  and  qualified  voters,  or  any  other  number 
of  legal  and  qualified  voters,  who  would  have  voted  for  you,  and  came  forward  and 
offered  to  do  so,  were  illegally  stricken  firom  the  list,  and  thus  were  refused  and  denied  the 
right  to  vote,  contrary  to  law.  I  deny,  as  contended  by  you,  that  you  are  entitled  to  have 
both  said  numbers,  or  either  of  them,  236  and  500,  added  to  what  purports  in  said  proclama- 
tion to  be  your  vote  in  said  county,  viz,  585.  In  fact,  I  contend  that  you  have  reported  in 
your  favor  more  votes  than  you  legally  received  or  were  entitled  to  receive  in  the  county  of 
Independeuco. 

9th.  Further  answering  your  notice  of  contest  in  reference  to  Jackson  County,  the  county 
in  which  you  resided  at  said  election,  and  still  reside,  I  deny,  as  alleged  by  you,  that  in 
Jackson  County,  in  said  district,  there  were  cast  at  said  election  for  you  550  votes,  or 
any  other  number  of  votes,  at  the  '*  outside  polls,"  legally  and  properly,  which  were 
rejected,  contrary  to  law,  when,  in  fact,  you  are  entitled  to  have  the  same  counted  in 
your  favor.  I  deny  that  you  are  entitled  to  have  any  part  of  the  vote  cast  at  said 
**  outside  polls  "  counted  in  your  favor,  for  the  reasons  hereinafter  set  forth  in  this  answer. 
And  further  answering  your  notice  in  reference  to  the  said  county  of  Jackson,  I  deny, 
as  alleged  by  you,  that  in  the  county  of  Jackson  there  were  at  said  election  300  legal 
and  qualified  voters,  or  any  other  number  of  legal  and  qualified  voters,  who  would  have 
voted  for  you,  and  came  forward  and  offered  to  do  so,  who  were  stricken  from  the  list 
of  voters  in  said  county,  contrary  to  law,  and  were  illegally  refused  and  denied  the  right 
to  vote.  I  further  deny,  as  contended  by  you,  that  you  are  entitled  to  have  said  num- 
bers, 550  and  300,  or  any  other  number  or   numbers,  added  to  your  votes.    You  really 
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received  more  votes  than  yon  are  entitled  to  have  counted  in  your  favor  in  said  county  of 
Jackson. 

10th.  Further  answering  your  notice  of  contest  in  reference  to  the  county  of  Monroe,  I 
deny  as  alleged  by  you  that  in  the  township  of  Eaves,  in  Monroe  County,  you  received  a 
m^ority  over  me  of  9 i  votes,  or  any  other  number  or  majority  of  votes.  And  I  deny  that 
in  the  township  of  Hampton,  in  tne  same  county,  yon  received  a  majority  over  me  of  100 
votes,  or  any  other  majority  or  number  of  votes.  I  deny  as  alleged  by  you  that  the  return- 
ing-officers  of  the  county  failed  to  report  the  same.  I  admit  that  the  officers  of  election  re- 
ported for  me  a  majoritjr  over  you  of  16  votes  in  said  county ;  and  I  contend  that  I  am 
entitled  to  the  majoritv  reported  in  said  county,  and  that  I  am  really  entitled  to  a  greater 
majority  than  reported.  I  deny  as  alleged  by  you  that  in  fact  and  in  truth  your  majority 
in  said  county  is  175  votes,  or  any  other  number  or  majority  of  votes.  I  deny  that  you  are 
entitled  to  have  said  number  or  any  other  number  added  to  your  vote.  No  injustice  was 
done  you  in  said  county.  My  real  majority  in  said  county  over  you  is  as  much  as  66  votes. 
The  reasons  therefor  I  will  hereafter  set  forth  in  this  answer. 

1 1th.  Further  answering  your  notice  of  contest  in  reference  to  Mississippi  County,  I  deny, 
as  alleged  by  you,  that  in  the  county  of  Mississippi,  in  said  district,  in  addition  to  the  vote 
given  you  by  said  proclamation,  you  are  entitled  to  have  counted  450  votes,  or  any  other 
number  of  votes  that  were  actually  cast  for  yon  in  accordance  with  law.  And  I  deny  that 
said  number  or  any  other  number  of  votes  were  illegally  and  fraudulently  cast  out  or  re- 
jected by  the  returning  or  canvassing  officers  of  said  county.  You  received  in  said  county 
of  Mississippi,  in  said  election,  and  had  counted  for  you,  more  votes  than  were  legally  cast 
or  entitled  to  be  cast  by  persons  entitled  by  law  to  vote.  I  further  deny,  as  alleged  by  you, 
that  in  said  county  there  were  150  or  any  other  number  of  illegal  and  spurious  votes  cast  for 
me  which  should  be  deducted  from  my  number  of  votes.  I  deny  that  you  received  the 
number  of  votes  returned  and  counted  for  you  in  said  proclamation.  And  I  deny  that  you 
have,  or  that  you  are  entitled  to,  any  majority  over  me  in  said  county  of  Mississippi ;  but, 
upn  the  contrary,  I  contend  that  upon  a  fair  examination,  correction,  and  count  of  the  vote 
of  said  county,  I  have  and  am  entitled  to  have  counted  a  majority  of  215  votes  over  you,  as 
I  will  hereiniiiter  more  specifically  set  forth. 

12tb.  Further  answering  your  notice  of  contest  in  reference  to  the  county  of  Searcy,  T  deny 
as  alleged  by  you  that  in  the  county  of  Searcy,  of  said  district,  there  were,  at  said  election, 
300  or  any  other  number  of  legal  and  qualified  voters  who  would  have  cast  their  votes  for 
you,  if  permitted,  and  who  came  forward  and  offered  so  to  do,  but  were  illegally  and  fraud- 
ulently stricken  from  the  list  of  voters,  and  thus  were  denied  the  right  to  vote.  And  I  deny 
that  you  are  entitled  to  have  said  number  or  any  other  number  of  votes  added  to  your  vote. 
I  deny  that  the  vote  of  said  county  was  correctly  and  legally  counted  for  you.  More  than 
2(K)  votes  cast  for  other  persons  other  than  you  or  I  were  added  illegally  to  your  said  vote  in 
said  county.  And  I  contend  that  the  number  of  votes  thus  added  to  your  vote  should  be 
stricken  from  your  vote  in  said  county. 

13th.  Further  answering  your  notice  of  contest  in  reference  to  the  county  of  Van  Buren, 
J  deny,  as  alleged  by  you,  that  in  the  county  of  Van  Buren,  in  said  district,  there  were 
cast  for  you  305  votes,  or  any  other  number  of  votes,  legally  and  properly,  in  addition  to 
the  number  appearing  in  said  proclamation,  which  were  not  returned  by  thecanvassing-officers 
of  said  county,  but  were  illegally  and  fraud  ulently  thrown  out  or  rejected.  I  deny  that  you  are 
entitled  to  have  said  number  or  any  other  number  of  votes  added  to  your  vote.  In  fact, 
there  were  returned  and  counted  for  you  more  votes  than  you  received  in  said  county,  and  I 
contend  that  the  number  of  votes  (305)  you  claim  in  addition  to  your  reported  vote  were 
really  cast  and  intended  to  be  cast  for  a  different  man. 

14th.  Further  answering  your  notice  in  reference  to  Woodruff  County,  I  deny,  as  alleged 
by  you,  that  in  the  county  of  Woodruff,  in  said  district,  there  were  400  or  any  other  numoer 
of  legal  and  qualified  voters  stricken  from  the  list  of  voles  in  said  county  contrary  to  law, 
and  tnat  all  or  any  of  them  would  have  voted  for  you,  and  came  forwaid  and  offered  so  to 
do,  but  were  fraudulently  and  illegally  denied  and  refused  the  right  to  vote.  I  deny  that 
you  are  entitled  to  have  said  number  or  any  other  number  added  to  your  vote. 

J  5th.  Further  answering  your  notice  of  contest  in  reference  to  the  county  of  Greene, 
I  deny,  as  alleged  by  you,  that  in  the  county  of  Greene,  in  said  district,  there  were  cast 
for  you  734  votes,  and  for  myself  25  votes  or  any  other  number,  legally  and  properly, 
by  qualified  voters.  And  I  deny  that  you  are  entitled  to  have  a  majority  adaed  to 
your  number  in  consequence  of  that  vote  of  709,  or  any  other  number  whatever.  I  ad- 
mit that  no  estimate  was  made  of  said  vote  in  said  proclamation,  and  I  contend  that  no 
such  estimate  or  any  other  estimate  of  any  vote  cast  or  attempted  to  be  cast  or  returned 
from  said  county  of  Greene  should  have  been  counted,  nor  should  it  be  taken  hereafter 
into  the  estimate  or  count  of  the  vote  cast  in  said  Congressional  district  in  said  election, 
because  before  said  election  in  said  county  of  Greene  the  then  acting  governor  of  the  State 
of  Arkansas.  O.  A.  Hadley,  legally  and  properly  set  aside  the  registration  had  or  then  being 
had  and  made  in  said  county,  ana  ordered  a  new  registration,  which  was  not  completed  on 
the  day  of  said  election.  Said  registration  so  set  aside  was  procured  by  force,  fraud,  and 
intimidation  on  the  part  of  your  political  friends  and  adherents.  They  fraudulently  forced 
and  compelled  by  violence  the  board  of  registrars  in  said  county  to  register  several  hundred 
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pdrsoDS  iA  said  county  who  were  disfranchised  by  the  constitution  and  laws  of  the  State  of 
Arkansas,  and  who  were  notoriously  known  not  to  be  entitled  to  register  or  vote  in  said 
election.  Your  friends  used  every  unfair  means  they  could  to  prevent  a  free,  fiiir,  full,  and 
legfal  registration  in  said  county  pending  said  registration.  And  such  unfairness,  force, 
fraud,  and  intimidation  being  brought  to  the  knowledge  of  the  then  executive  of  said  State, 
he  properly  and  legally  set  aside  said  registration,  and  thereupon  ordered  a  new  registration, 
which  was  not  completed  in  time  to  hold  said  election,  because  of  the  fraud,  force,  and  in- 
timidation on  the  part  of  your  political  friends  and  adherents.  Consequently,  no  legal  and 
valid  election  was  held  in  said  countv  on  the  5th  day  of  November,  1^2 ;  that  the  persons 
or  officers  who  pretended  to  hold  said  election  in  the  various  precincts  of  said  county  were 
not  legally  appointed,  elected,  qualified,  authorized,  or  sworn  in  any  manner  before  they 
proceeded  to  hold  said  pretended  election,  and  no  legal  and  valid  returns  thereof  were  made 
of  said  election,  and  the  returns  thereof  are  illegal  and  void.  They  are  set  up  by  yoi  and 
your  friends  to  produce  strife  and  confusion,  and  you  should  not  be  allowed  in  this  contest 
to  take  or  claim  any  advantage  or  benefit  therefrom.  I  further  contend  that  if  a  full,  free, 
and  fair  registration  and  election  had  been  had  and  held  in  said  county  I  would  have  re- 
ceived a  large  proportion  of  the  vote  of  said  county,  which  would  have  been  much  more 
favorable  to  me  and  the  Republican  candidates  than  the  result  you  claim. 

16th.  Further  answering  your  notice  of  contest  in  reference  to  Lincoln  County,  of  which 
a  note  is  made  in  said  proclamation  and  referred  to  by  you,  I  deny,  as  alleged  by  you,  that 
said  county  of  Lincoln  is  not  part  of  said  district,  nor  is  any  portion  of  said  countv  a  part 
thereof.  You  also  contend  that  the  vote  of  said  county  or  any  part  thereof  should  n«t  be 
counted  in  said  election,  which  I  deny.  I  contend  that  said  county  is  a  part  of  said  Con- 
gressional district,  and  the  vote  cast  therein  is  legal  and  was  cast  according  to  law,  and 
should  have  been  estimated  in  said  proclamation  and  counted  for  me:  that  I  am  prejudced 
on  account  of  the  failure  and  refusal  of  Governor  Baxter  to  count  the  vote  cast  for  me  in 
said  county.  I  will  contend  in  this  contest  before  said  Congress  that  the  624  votes  cast  for 
me  in  said  county  of  Lincoln  be  added  to  my  vote  in  said  election,  and  if  thus  added,  %fill 
increase  my  majority  over  you  to  the  extent  of  484  votes,  which  is  the  legal  majority  received 
by  me  over  you  in  said  county.  The  estimate  of  said  vote  in  said  county  embraces  oidy 
that  part  of  Lincoln  which  previously  belonged  and  still  belong^  to  said  first  Congressional 
district,  and  should  therefore  be  counted  in  this  contest,  as  .Lincoln  County  has  not  been 
assigned  or  attached  to  any  other  Congressional  district,  and  said  vote  so  cast  as  aforesaid 
has  not  been  counted  or  taken  into  consideration  in  any  other  count  or  estimate  of  the  vote 
of  anv  other  Congressional  district. 

17th.  Further  answering  your  notice  of  contest,  I  deny  that  you  are  entitled  to  any  cor- 
rection of  supposed  or  alleged  errors  and  mistakes  set  up  in  your  said  notice ;  and  I  deny 
that  upon  your  proposed  investigation  that  it  will  show  that  you  are  legally  and  justly  elected 
such  Representative  over  me  by  a  majority  of  2,300  votes,  or  by  any  other  majority  or  num- 
ber of  votes.  And  I  deny,  as  alleged  by  you,  that  my  claim,  or  any  claim  that  I  may  assert 
to  the  seat  as  such  Representative,  is  unfounded  either  in  law  or  in  fact.  I  contend  that  I 
am,  upon  a  fair  and  iust  estimate  and  correction  of  said  vote,  elected  such  Representative 
over  you  and  entitled  to  my  seat  as  such  by  a  majority  of  at  least  5,700  votes,  and  that  I  am 
elected  such  Representative  over  all  others. 

18th.  And  having  fully  answered  your  notice  of  contest,  I  hereby  in  addition  state 
that  you  are  not  entitled  to  said  seat,  and  that  you  cannot  maintaiu  your  said  contest, 
because  for  that,  on  the  14th  day  of  December,  1872,  the  returns  of  said  election  from 
all  the  counties  in  said  first  Congressional  district  of  the  State  of  Arkansas,  except  the 
returns  from  the  county  of  Greene,  for  a  member  of  Congress  to  represent  said  district 
in  the  Forty-third  Congress  of  the  United  States,  having  been  maae  and  being  on  file 
in  the  office  of  the  secretary  of  state  of  the  State  of  Arkansas,  the  then  secretary  of 
said  State,  J.  M.  Johnson,  acting  as  such  secretary,  in  the  presence  of  O.  A.  Hadley,  the 
then  acting  governor  of  said  State,  within  the  time  and  in  the  manner  prescribed  by 
law,  did  cast  up  and  arrange  the  votes  from  the  several  counties,  except  the  county  of 
Greene  from  said  Congressional  district  for  such  persons  voted  for  as  members  of  Con- 
gress, the  said  secretary  of  state  being  the  convassing  officer  or  board  for  said  pur- 
pose, and  that  upon  said  casting  up  and  arranging  the  votes  from  the  several  countiea 
aforesaid  it  was  ascertained,  determined,  and  declared  that  I  was  elected  a  member  of 
Congress  from  the  first  Congressional  district  of  the  State  of  Arkansas  to  the  Forty-third 
Congress  of  the  United  States;  and  that  a  record  and  entry  of  said  canvass  and  result  was- 
then  and  there  made  by  the  said  secretary  of  state  in  the  presence  of  said  Governor  Hadley, 
and  approved  by  him,  which  record  and  entry  of  said  canvass  and  result  is  legal  and  bind 
ing ;  and  he,  said  governor,  agreed  then  and  there  to  issue  to  me  a  certificate  of  my  election 
according  to  law,  but  for  some  reason  unknown  to  me  failed  to  issue  said  certificate  and  a- 
proclamation  of  said  result,  as  it  was  bis  duty  by  law  to  do.  I  hereby  make  part  hereof 
and  file  herewith  a  true  copy  of  said  result  and  canvass,  as  made  and  certified  by  said  J.  M. 
Johnson,  dated  the  25th  day  of  January,  1873,  from  which  paper  it  does  appear  that  I  am 
duly  elected  such  Representative  by  a  majority  of  1,713  votes  over  yon.  I  contend  that  yoa 
had  full  notice  of  said  canvass  and  result,  and  of  the  record  thereof  as  made  bv  said  John- 
SOD  as  aforesaid  at  the  time  it  was  made,  inspected  the  same,  and,  having  failed  to  serve  ma 
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with  a  notice  of  contest  within  thirtjr  days  next  after  said  canvass  and  result,  made  and  de- 
termined on  the  14th  day  of  December,  1872,  you  cannot  now  claim  any  right  before  said 
Congress  to  legally  contest  my  right  to  said  seat,  and  that  you  are  now  barrel  of  all  claim 
or  right  in  this  case,  and  that  your  said  contest  for  the  reasons  alone  herein  set  forth  should 
be  dismissed  and  disregarded,  and  I  will  so  contend  upon  the  hearing  of  your  said  contest ; 
but  not  resting  this  case  alone  upon  this  plea  or  objection,  I  contend  for  all  the  objections 
made  in  this  answer. 

19th.  In  the  county  of  Cross,  in  said  district,  where  you  have  a  reported  rote  of  552  and  I 
a  reported  yote  of  298,  making  for  you  a  majority  of  254  votes,  and  of  which  you  obtained 
the  benefit  by  said  proclamation,  and  also  in  the  canvass  of  said  Johnson,  of  the  14th  day  of 
December,  1872,  there  was  no  legal  and  valid  election  or  returns  of  said  election.  The  per- 
sons who  pretended  to  act  as  officers  of  election  in  the  various  precincts  of  said  countv  were 
not  legally  appointed,  elected,  or  sworn  according  to  law  before  they  proceeded  to  bold  said 
election.  They  fraudulently  and  illegally  permitted  a  large  number  of  persons  to  vote  for 
you  at  the  several  precincts  in  said  county,  at  said  election,  who  were  not  qualified  electors, 
nor  were  they  registered  or  entitled  to  register  or  vote  in  said  election.  That  the  votes  thus 
illegally  cast  for  you  in  said  county  amounted  to  300.  You  are  not  entitled  to  have  said 
vote  counted  in  your  favor  in  this  contest.  Although  you  received  the  benefit  of  the  same 
in  said  proclamation,  I  contend  that  I  am  entitled  to  have  deducted  from  your  vote  in  said 
coonty  s4ld  300  votes. 

20tb.  In  the  county  of  Fulton,  in  said  district,  in  addition  to  the  objections  taken  to  your 
allegations  in  reference  to  Fulton  Coupty,  I  contend  that  none  of  the  officers  of  election,  or 
the  persons  who  acted  as  officers  of  election  in  said  county,  were  legal  electors.  They  were 
not  appointed,  elected,  or  sworn  as  required  by  law  to  hold  said  election.  They  fraudu- 
lently  permitted  in  said  election  as  many  as  three  hundred  persons  who  were  not  qualified 
electors,  registered,  or  entitled  to  regbter  or  vote  in  said  election,  to  vote  for  you,  and  you 
received  the  benefit  of  said  votes  by  said  proclamation ;  no  legal  and  valid  returns  were 
ever  made  of  said  pretended  election,  and  I  am  entitled  to  have  said  returns  rejected,  and  the 
majority  reported  in  your  favor  in  said  county,  283  votes,  deducted  from  your  vote  in  this 
contest. 

2l8t.  In  the  county  of  Izard,  in  said  d'strict,  said  proclamation  gives  you  626  votes,  and 
to  me  J  85  votes,  making  a  reported  majority  in  your  tavor  of  441  votes,  which  is  incorrect 
and  illegal,  because  in  the  various  voting-precincts  in  said  county,  at  said  election,  there 
were  cast  for  you  137  spurious,  fraudulent,  and  illegal  votes  by  the  fraudulent  procurement 
of  your  polititical  friends.  The  persons  who  thus  voted  for  you  were  not  qualined  electors, 
had  not  been  registered,  nor  were  they  entitled  to  register  or  vote  in  said  election.  Pending 
said  election  in  several  of  the  precincts  of  said  countv,  the  ballot-boxes  were  opened  con- 
trary to  law,  and  many  votes  or  ballots  cast  for  me  taken  out  and  destroyed,  and  large  num- 
bers of  spurious  and  fraudulent  ballots  in  your  favor  illegally  substituted.  The  ballot- 
boxes  of  said  election  in  said  county  were  fraudulently  tampered  with  to  my  prejudice  by 
your  friends,  and  I  contend  that  I  am  entitled  to  have  deducted  from  your  vote  the  441  votes 
above  named ;  certainly  the  137  votes  should,  in  any  event,  be  deducted. 

22d.  In  the  county  of  Lawrence,  in  said  district,  you  have  by  said  proclamation  a  re- 
ported vote  of  599,  and  I  have  a  reported  vote  of  89,  making  for  you  510  majority,  in  said 
county,  at  said  election.  Your  friends  at  all  the  precincts  thereof,  during  the  holding  of 
said  election,  resorted  to  intimidation,  force,  fraud,  and  violence,  by  which  they  compelled 
the  judges  of  election  to  permit  500  spurious,  fraudulent,  and  illegal  votes  to  be  cast  for  you 
by  persons  who  were  not  qualified  electors,  had  not  been  registered,  nor  were  they  entitled 
to  register  or  vote  in  said  election.  The  said  election  and  returns  thereof  are  therefore  illegal 
and  void,  and  I  contend  that  said  500  votes  thus  cast  should  be  deducted  from  your  vote  in 
this  contest. 

23d.  In  the  countv  of  Mississippi,  in  said  district,  the  original  registration  made  in  said 
county  was  obtained  bv  the  force,  fraud,  and  violence  of  your  political  friends ;  and  the 
violence  was  so  great  that  it  brought  about  a  coUiHion  between  the  Republicans  and  Demo- 
crats of  said  county,  resulting  in  the  death  of  some  ten  or  fifteen  colored  Republicans,  my 
political  friends.     Said  registration  was  illegal,  and  in  consequence  thereof  tiie  then  actings 

Sovemor  of  said  State,  O.  A.  Had  ley,  having  the  power  by  law  so  to  do,  and  it  being  bis 
nly,  set  aside  and  annulled  said  registration,  and  ordered  a  new  registration  of  said  county, 
which  was  made,  as  far  as  the  time  would  permit,  before  said  election ;  that  your  friends 
also,  on  the  day  of  said  election  in  said  county,  resorted  to  further  intimidation  and  violence, 
and  thus  prevented  a  free  and  fair  election,  and  deprived  me  of  a  large  number  of  legal  and 
qualified  votes,  which  would  have  been  cast  for  me  but  for  said  intimidation  and  violence. 
And  I  contend  that  the  majority  given  you  in  said  county  should  be  deducted  from  your 
vote,  and  the  vote  thus  denied  me  added  to  my  vote  and  majority.  I  would  have  received, 
if  said  election  had  been  fairly  held,  100  more  votes  in  said  county  than  reported  for  me. 

24th.  In  the  county  of  Sharp,  in  said  district,  where  you  have  a  reported  vote  of  538,  and 
I  have  a  reported  vote  of  116,  making  for  you  a  majority  of  422  votes,  and  of  which  you 
illegally  received  the  benefit  in  said  proclamation ;  and  also  in  the  canvass  of  Johnson,  on 
the  14th  day  of  Decejiber,  1872,  there  was  no  legal  and  valid  election,  because  the  person 
who  pretended  to  hold  said  election  were  not  legally  appointed,  elected,  or  sworn,  acc^x^xw^ 


298  DIGEST  OF  ELECTION   CASES. 

to  law.  A  large  number  of  Bpnrious,  frandalent,  and  illeg^al  votes  were  cast  for  you  id  said 
election  by  persons  not  registered,  or  entitled  to  register  or  vote  in  said  election ;  and  the 
returns  made,  or  attempted  to  be  made,  of  said  election  were  not  sig^ned  or  made  as  required 
by  law.  And  I  contend  that  I  am  entitled  to  have  deducted  from  jour  vote  the  422  votes 
above  named. 

25th.  In  the  county  of  Prairie,  in  said  district,  where  you  have  a  reported  vote,  by  said 
proclamation,  of  1,134,  and  I  have  a  reported  vote  of  588,  making  for  you  a  majority  of  546 
votes,  and  of  which  you  illegally  received  the  benefit,  both  in  said  proclamation  and  the 
canvaiBS  of  the  14th  of  December,  1872,  there  was  no  leg^l  and  valid  election  in  said  county, 
and  you  are  not  entitled  to  the  benefit  of  said  546  majority,  or  any  part  of  it,  in  this  contest ; 
and  I  will  contend  for  its  rejection,  and  that  it  be  deducted  from  your  vote  in  this  contest, 
for  the  following  reasons,  to  wit :  There  was  no  legal  and  valid  registration  in  the  county  of 
Prairie  in  1872,  prior  to  the  5th  day  of  November  of  said  year.  Tour  political  friends,  or 
some  of  them,  fraudulently  and  illegally  combined  and  confederated  with  the  board  of  reg- 
istrars appointed  to  register  the  voters  of  said  county,  to  have  all  persons  in  said  county 
registered  without  regard  to  right.  Many  persons — your  political  friends — were  permitted 
to  register  without  taking  Uie  oaths  prescribed  by  law,  and  when  they  were  not  entitled  to 
register  or  vote  in  said  election.  A  large  number  of  spurious  and  fraudulent  names  were 
illegally  entered  upon  the  books  of  registration.  Said  registration  was  so  foul  and  illegal 
that  the  then  acting  governor,  O.  A.  Hadley,  set  aside  and  annulled,  according  to  law,  said 
registration,  and  in  lieu  thereof  ordered  a  new  registration,  which  was  not  made  before  said 
election.  Consequently,  there  was  no  registration  in  said  county  at  or  before  said  election. 
None  of  the  persons  who  pretended  to  act  as  officers  of  election  in  said  county,  on  the  5th 
day  of  November,  1872,  were  appointed,  elected,  qualified,  or  sworn,  as  required  by  law. 
The  returns,  as  made  by  said  officers,  are  informal,  without  authority  of  law,  and  void. 
Said  officers  of  said  election  illegally  permitted  as  many  or  more  than  546  votes  to  be  cast  in 
said  elections  in  said  county,  for  vou,  by  persons  who  had  not  been  registered,  nor  were  they 
entitled  to  register  or  vote  in  said  election,  well  knowing  that  said  persons  were  not  legal 
electors  or  entitled  to  vote  in  said  election.  Said  election  was,  in  many  other  respects,  un- 
fair and  illegal.  The  entire  vote  of  said  county  should  be  rejected,  and  I  will  so  contend  in 
thin  contest. 

26th.  In  the  county  of  White,  in  said  district,  the  officers  or  persons  who  held  said  elec- 
tion were  not  appointed,  elected,  or  sworn  according  to  law.  Fraud  and  intimidation  was 
resorted  to  on  the  day  of  election,  and  before,  by  your  political  friends,  to  prevent  my  polit- 
ical friends,  and  in  consequence  of  which  they  did  prevent  them,  to  the  extent  of  200  legfal 
«nd  qualified  voters  who  were  entitled  to  vote  in  said  election,  from  voting  for  me  when 
they  desired  so  to  do ;  that  there  was  cast  for  you  in  said  county,  at  said  election,  at  the  va- 
rious voting  precincts  in  said  county,  as  many  as  five  hundred  spurious,  fraudulent,  and 
illegal  votes  by  persons  not  registered,  nor  entitled  to  register  or  vote,  in  said  election  ;  that 
many  of  said  persons  voted  twice,  and  at  different  precincts  in  said  county,  on  the  day  of 
said  election,  by  the  consent,  procurement,  and  fraud  of  some  of  the  officers  who  held  said 
election,  and  by  the  like  procurement  and  fraud  of  your  leading  political  friends ;  that  the 
frauds  in  said  electioui  on  th^  part  of  your  leading  friends  in  saia  county,  were  numerous 
«nd  outrageous,  and  resorted  to  to  defeat  me  and  elect  vou.  I  am,  therefore,  entitled  to 
have  deducted  fi'om  your  majority  in  said  county  the  five  hundred  illegal  votes  cast  for  you, 
and  have  added  to  my  vote  the  two  hundred  votes  which  would  have  voted  for  me  in  sud 
election,  if  permitted. 

Upon  the  correction  of  the  numerous  errors,  informalities,  irregularities,  and  frauds  set 
forth  in  this  answer,  and  giving  me  the  benefit  of  said  corrections  which  I  claim,  it  will 
appear  that  I  am  duly  and  legally  elected  a  Representative  from  the  first  Cong^ressional  dis- 
trict of  the  State  of  Arkansas  to  the  Forty-third  Congress  of  the  United  States,  and  entitled 
to  take  and  hold  my  seat  therein,  and  th.<^t  any  claim  that  you  assert  or  may  assert  to  said 
seat  is  unfounded  in  law  and  in  fact. 

ASA  HODGES. 

It  is  admitted  that  there  are  twenty-four  comities  in  the  district.  The 
sitting  member  claims  that  a  part  of  the  county  of  Lincoln,  in  said 
Statei  \B  also  in  the  first  district. 
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The  following  coonties  are  not  named  in  the  notice  of  contest,  and 
the  vote  therein  cannot  be  disputed  by  contestant,  under  the  pleadings, 
if  the  act  of  Congress  is  observed  :♦ 


Oountiea. 


ArkanBM 

Crots /. 

Craighead 

Detha 

Lawrence 

PhUlipt 

Prairie 

Randolph , 

Saint  Francifl 

Sharp 

White 

Vote  not  qneitloned  hy  contestant 


Hodgea. 


Qanie. 


7,829 


641 

638 

298 

552 

137 

518 

740 

443 

89 

599 

3.933 

917 

588 

1,134 

199 

300 

778 

874 

116 

538 

305 

1.G61 

8,772 


In  fact,  the  contestant  claims,  in  his  printed  brief,  that  the  vote  as 
above  stated  in  these  counties  is  correct. 

In  addition  to  these  counties,  both  contestant  and  sitting  member  ad- 
mit that  the  following  is  the  correct  vote  in — 


Coanties. 

Hodgei. 

OaoM. 

Fnlton...... 

146 
185 
370 

429 

Izard 

626 

Searcy  -- 

103 

Making 

701 

1,158 

The  sitting  member,  in  his  answer,  puts  in  issue  the  vote  of  Cross, 
Lawrence,  Poinsett,  Prairie,  Sharp,  and  White.  In  his  brief,  he  waives 
exception  to  all  but  Lawrence  and  Poinsett. 

The  committee  think  the  vote  of  Lawrence,  as  certified  by  the  clerk, 
page  278  of  the  record,  should  be  counted. 

They  reject  the  vote  claimed  to  have  been  cast  in  Poinsett.  The  clerk 
who  made  the  certificate  rebuts  by  his  testimony  (Record,  pp.  342,  343) 
any  presumption  of  the  validity  of  the  vote  which  his  certificate  might 
raise.  The  returns,  poll-books,  tally-sheets,  and  votes  were  all  stolen 
from  bis  office.  He  never  made  an  abstract  of  the  votes  as  required  by 
the  law  of  the  State  (acts  of  Arkansas,  1868,  sec.  39,  p.  322),  and  of 
course  never  made  a  copy  of  it  and  sent  the  same  to  the  secretary  of 
state,  as  required.  (Ibid.^  p.  323,  sec.  42.)  He  only  sent  a  certificate 
founded  on  the  affidavits /)f  the  judges  of  part  of  the  voting  precincts 
in  the  county.  This  way  of  making  a  return  is  substantially  defective, 
and  such  a  certificate  can  furnish  no  evidence  of  the  correctness  of  its 
contents.  No  precinct-returns  and  no  other  evidence  was  before  the 
committee. 

The  remaining  counties  in  the  district,  and  those  about  which  there 
has  been  the  most  controversy,  are: 


CoantieB. 


Crittenden 

Conway 

Greene 

Independence . . . 

Jackson 

Monroe 

Itiuiaalppi 

Van  Boren 

Woodrnff 

Lincoln  (in  part) 


Hodges. 

Oanse. 

1,889 

294 

145 

227 

340 

769 

585 

S99 

359 

8S9 

903 

378 

417 

131 

141 

685 

490 

694 

144 

5,849 


^,%»;^ 


*Stuui.  at  Large,  vol  9,  pp.  569,  57U,  sec  )*. 


300  DIGEST   OF   ELECTION   CASES. 

The  committee,  after  hearing  the  parties,  and  after  a  fall  and  careful 
examination  of  the  evidence  and  argaments,  allow  the  votes  to  the  re- 
spective parties  to  the  contest  as  above  stated. 

Some  of  the  reasons  bringing  the  committee  to  this  result  they  now 
proceed  to  state. 

CBITTENDBN  COUNTY. 

The  notice  of  contest  makes  these  specifications  as  to  this  coanty,  to 
wit,  that — 

There  were  ]  ,000  spurious  and  illefifal  votes  counted  and  added  to  your  vote,  which,  in 
part,  were  never  cast,  and  this  number  should  be  deducted  from  what  purports  to  be  your 
vote  in  said  county,  viz,  1 ,889. 

2d.  The  ballot-box  containing^  the  votes  of  said  county  of  Crittenden  was  taken,  contrary 
to  law,  out  of  said  county,  and  carried  to  Memphis,  Tenn,,  and  there  opened  and  tampered 
with  to  such  an  extent  as  to  change  the  real  and  true  result  of  the  election  in  said  county  at 
least  J, 000  votes  as  ag^ainst  myself. 

It  will  thas  appear  that  there  is  no  specification,  or  notice,  or  objec- 
tion to  any  vote  in  this  connty  because  any  election  officer  was  not  qual- 
ified to  act,  nor  any  other  objection  save  those  just  named. 

The  contestant  in  his  brief,  if  rightly  understood,  concedes  that  the 
vote,  as  above  stated,  was  actually  cast.  He  says,  in  his  summary  ot 
the  return,  under  the  head  of  ^^  contested  vote  actually  cast — Critten- 
den: Hodges,  3,889;  Gause,  294.'' 

It  is  urged  that  the  percentage  of  the  voting- population  in  this  county 
is  too  large  as  compared  with  other  counties,  and  therefore  ask  that 
fraud  may  be  presumed.  This  cannot  furnish  any  reliable  test,  as  it  is 
well  known  that  the  proportion  of  the  voting-population  in  dififereut 
counties  and  localities,  as  well  as  in  States,  is  widely  different. 

LINCOLN  COUNTY. 

This  county  was  constituted  in  1870  from  parts  of  four  counties,  of 
which  the  county  of  Arkansas  was  one.  Arkansas  is  in  the  first  Con- 
gressional district.  That  part  of  it  south  of  the  Arkansas  Biver  was 
made  partof  the  newcounty  of  Lincoln.  This  partof  Lincoln  wasdivided 
into  four  election  districts  on  the  12th  of  August  before  the  election. 
The  court  establishing  these  voting  precincts  consisted  of  a  presiding 
judge  and  one  associate  member  of  the  court. 

The  contestant  objects  that  this  court  had  no  authority  to  act  in  the 
premises,  as  there  was  no  quorum,  and  cites  Revised  Statutes,  chapter 
23,  section  7,  which  provides  that  the  presiding  judge  of  the  county 
court  and  any  two  justices  of  the  peace  shall  be  a  quorum.  The  con- 
testant, in  his  notice  of  contest,  urges  no  such  objection  to  the  poll  of 
this  part  of  Lincoln  County.  His  objection,  then,  was  that  neither  Lin- 
coln County,  nor  any  part  thereof,  was  any  part  of  the  first  district. 
The  objection  now  urged  is  not  open  to  him. 

Even  if  it  were,  it  ought  not  to  prevail.  This  order  of  the  court  es- 
tablishing these  precincts  seems  to  have  been  acted  on,  on  all  hands,  as 
a  valid  order.  The  clerk  of  the  court  acted  on  it  and  made  the  abstract 
required  by  law.  The  precincts  were  duly  registered,  officers  of  the  elec- 
tion duly  appointed,  and  an  election  duly  held,  and  the  returns  thereof 
duly  made.  All  the  votes  polled  in  these  precincts  for  State,  county,, 
district,  and  municipal  officers  have  been  counted.  We  think  the  vote 
for  Congressmen  ought  not  to  be  an  exception,  especially  when  upon  the 
pleadings  no  such  issue  was  raised.  These  precincts  must  be  regarded 
as  established  under  color  of  law  and  as  having  a  de  facto  existence. 
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MISSISSIPPI  COUNTY. 

The  vote  of  only  three  precincts — Troy,  Pecan,  and  Monroe — is  re- 
garded a  valid  by  the  secretary  of  state.  A  registration  was  com- 
menced ;  it  was  set  aside  on  the  ground  of  the  alleged  disturbed  and 
violent  condition  of  the  people,  and  a  new  one  ordered.  Only  the  three 
precincts  above  named  were  registered  ander  this  new  order.  The  vote 
of  these  is  the  only  one  counted  by  General  Hadley. 

The  clerk  of  this  county  (p.  286  of  the  Record)  makes  an  abstract  of 
returns  from  the  townships  of  Scott,  Chickasaba,  Canadian,  giving 
Gause  239  and  Hodges  2. 

The  question  presented  by  the  pleadings  and  evidence  is,  whether 
only  these  precincts  are  entitled  to  have  their  votes  counted. 

By  the  registration  law  of  Arkansas  (Laws  of  1868,  sec.  23,  p.  59),  it  is 
provided  that — 

*^In  any  county  of  this  State  where,  for  any  reason,  a  proper  registra- 
tion has  not  been  made  previous  to  any  general  election,  the  governor, 
when  notified  of  the  fact,  shall  cause  a  new  registration  to  be  made." 

And  by  section  39  of  chapter  73,  page  222,  Laws  of  1868,  it  is  provided 
that— 

^*On  the  fifth  day  after  the  election  *  *  *  or  sooner  if  all  the  re- 
turns have  been  received,  the  clerk  of  the  county  court  shall  proceed  to 
open  and  compare  the  several  election  returns  which  have  been  made 
to  his  ofllce,  shall  make  abstracts  of  the  votes  given  for  the  several  can- 
didates for  each  office  on  separate  sheets  of  paper ;  such  abstracts,  be- 
ing signed  by  the  clerk,  shall  be  deposited  in  the  office  of  the  clerk,  there 
to  remain." 

By  section  41  of  the  same  act  the  clerk  is  made  guilty  of  a  misdemeanor 
if  he  refuse  to  count  the  vote  on  any  poll-book  returned  to  him. 

Poll-books  and  returns  were  returned  for  the  rejected  townships  as 
well  as  for  those  counted.  (See  pp.  279  and  286  of  Eecprd.)  It  ap[)ears 
that  there  was  not  time  to  complete  the  new  registration  in  all  the 
county. 

The  authority  of  the  election-officers  appointed  by  the  first  board  of 
registration  is  not  set  aside  by  the  mere  order  for  a  new  registration, 
and  their  power  ought  to  continue  at  least  until  successors  are  appointed 
by  the  new  board.  The  right  of  a  man  to  vote  does  not  depend  upon 
his  registration.  It  does  not  follow,  then,  that  there  might  not  have 
been  a  legal  election  in  the  precincts  not  registered  anew.  The  clerk's 
certificate  is  primor/acie  evidence  that  there  were  such  elections,  and 
the  committee  decide  to  count  all  the  votes  of  this  county,  giving  Mr. 
Oaose  239  and  Mr.  Hodges  2  more. 

MONBOE  COUNTY. 

The  contestant  claims  that  the  clerk's  abstract  of  the  vote  for  this 
county  excludes  the  poll  of  two  precincts.  Eve  and  Hampton,  and  that 
the  vote  of  these  two  precincts  should  be  added. 

The  presumption  is  that  the  official  act  of  the  clerk  is  correct.  To  re- 
but this,  no  evidence  is  produced  which  the  committee  considers  suffi- 
cient as  to  Hampton  Township. 

No  poll-book  or  return,  or  copies  of  either,  is  produced.  The  clerk 
states  that  in  January,  after  the  election,  they  could  not  be  found  in  his 
office. 

No  precinct-officer  or  other  person  has  been  called  to  show  what  the 
vote  of  this  precinct  was.  The  committee  do  not  deem  it  nroper  to  rely 
on  mere  conjecture. 


302  DIGEST   OF   ELECTION   CASES. 

As  to  Eve  precinct,  it  does  appear  by  the  testimony  of  tbe  clerk  and 
one  of  tbe  jadges  of  the  election  that  in  this  precinct  Ganse  had  111 
votes  and  Hodges  21,  which  the  committee  think  should  be  added. 
(S.  H.  Fitzhngh,  pp.  177  and  178 ;  J.  B.  Baxter,  p.  179.) 
The  committee  have  drawn  the  vail  of  charity  over  some  most  shame- 
ful occurrences  connected  with  this  election. 

VAN  BUEEN  COUNTY. 

With  a  view  to  a  correct  understanding  of  the  questions  raised  as  to 
the  election  in  this  county,  the  committee  refer  to  section  39,  chapter 
73,  page  322,  Laws  of  1868,  above  cited,  and  also  section  42,  page  323,  of 
the  same  statutes. 

The  last  section  provides  that  each  clerk  of  the  county  court  shall, 
within  two  days  after  the  examination  and  comparison  of  the  returns 
of  an  election,  deposit  in  the  nearest  post-office,  on  the  most  direct  route 
to  the  seat  of  government,  certified  copies  of  the  abstracts  filed  in  his 
office  of  the  returns  of  the  election  (as  required  by  section  39). 

By  the  thirty-ninth  section  the  clerk  of  each  county  is  required  to  file 
in  his  office  an  abstract  of  the  votes  given  for  the  several  candidates 
for  each  office  on  separate  sheets  of  paper,  and  must  be  by  him  signed. 

By  the  forty-second  section  he  is  required,  within  two  days,  to  deposit 
in  the  nearest  post-office  certified  copies  of  tne  abstracts  thus  filed  in 
his  office. 

By  the  fiftieth  section  of  this  same  law  this  official  abstract  of  the 
clerk  is  evidence  for  the  secretary  of  state  to  act  on,  in  the  presence  of 
the  governor,  in  determining  who  has  been  elected  to  Congress. 

This  abstract,  thus  made  and  filed,  and  certified  copies  of  it,  are 
prima-facie  evidence  of  the  vote  of  the  county  for  any  candidate  at  any 
election.  It  would  seem  clear  that  no  other  certificate  of  the  clerk  can 
be  regarded  as  furnishing  such  evidence. 

The  paper  relied  on  by  the  contestant  (Exhibit  A  to  the  deposition  of 
N.  A.  Saunders,  p.  125  of  the  record)  cannot  be  regarded  as  one  given 
under  the  law  above  stated,  and  hence  not  evidence  of  what  it  is  claimed 
to  be,  and  cannot  prove  what  is  claimed  for  it. 

The  abstract  made  and  filed  pursuant  to  law  is  the  one,  a  copy  of 
which  is  found  on  page  283  of  the  record. 

The  one  relied  on  by  the  contestant  is  a  paper,  a  copy  of  which  is 
found  on  pages  361  and  362  of  the  record,  which  the  clerk  who  made 
it  said  he  never  intended  should  be  regarded  as  the  official  paper  re- 
quired by  the  law. 

The  committee  think  that  the  only  official  proof  furnished  by  this  clerk 
is  the  paper  acted  on  by  the  secretary  of  state  and  the  governor. 

It  was  upon  the  contestant  to  show  what  the  vote  was  in  the  other 
precinct  in  this  county,  he  claiming  the  benefit  of  it.  The  paper  he  re- 
lies on  does  not  show  it  for  the  reasons  above  stated. 

Here,  then,  are  certain  precincts  which  were  not  returned,  and  which 
might  be  set  up  by  competent  proof  if  they  were  legal  polls.  Neither 
copies  of  the  election  returns  or  the  depositions  of  the  election  officers 
are  produced.  Whatever  papers  were  sent  the  clerk  were  rejected  by 
him  as  returns,  and  there  is  no  evidence  what  they  were. 

CONWAY  COUNTY. 

In  this  county,  D.  A.  Thomas  was  the  clerk  and  A.  D.  Thomas  and 
William  Kearney  assistant  clerks. 
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The  first  important  qaestion  to  settle  is,  did  the  clerk  of  the  county 
make  an  official  abstract  of  the  vote  and  duly  sign  and  file  the  same,  as 
required  by  the  law  just  above  quoted,  and  then,  did  he  send  a  certified 
copy  of  the  same  to  tbe  secretary  of  state,  and  which  paper  is  it? 

The  deputies  seem  to  have  done  the  business  of  the  office.  William 
Kearney,  one  deputy,  testifies  as  follows,  on  page  118  of  the  record : 

Qaestion  by  counsel  for  contestant.  Did  you  or  not  make  an  abstract  sbowingf  tbe  vote 
of  Conwaj  County,  as  sbown  by  the  returns  so  received  7 — A.  I  made  tbe  abstract.  It  was 
an  abstract  of  tbe  returns  as  tbey  were  sent  up  from  every  townsbip. 

Qnestion  by  contestant's  counsel.  Did  you  or  not  post  up  tbat  abstract  in  your  office 
wbere  it  could  be  seen  by  tbe  public  7 — A.  I  did  for  several  days. 

Q.  Did  you  make  any  certined  copies  of  tbe  abstract  of  said  election  for  or  at  the  request 
of  any  parties  f — A.  I  made  one  certified  copy  of  tbe  whole  abstract,  and  made  copies  of 
parts  of  it  for  different  parties. 

Q,  Were  the  ballots  of  said  election  from  said  several  precincts  of  said  county  retnnied 
to  or  delivered  to  you ;  and,  if  so,  where  are  said  ballots  7 — A.  They  were  returned  to  me, 
and  said  ballots  are  in  the  clerk's  office  now. 

» 

Cross-examined  by  R.  A.  Burton,  attorney  for  contestee : 

Q.  Yon  state  that  you  received  the  returns  from  all  the  precincts  in  the  said  county.  State 
if  said  returns,  or  pretended  returns,  were  made  out  as  prescribed  by  law. — A.  Some  tbing^s 
in  regard  to  them  were  not  legal.  My  understanding  is  that  the  ballots  should  be  returned 
sealeld.  There  were  several  townships,  tbe  ballots  of  which  were  not  sealed,  say  three  or 
four.  There  was  one  township  that  the  ballots  did  not  come  up  for  ten  or  twelve  days  after  the 
poll-books  came  up.  There  was  but  one  township  that  sent  up  the  poll-books  with  the 
certificate  of  the  judges  and  clerks  that  it  was  a  legal  and  correct  election ;  that  was 
Welbom  Townsbip. 

Q.  In  what  form  were  the  pretended  returns  of  the  other  precincts  of  tbe  county,  and  did 
tbe  returns  show  that  the  judges  bad  been  qualified  in  Welbom  Township  f — A.  The  re- 
turns from  every  other  township  were  alike,  except  in  regard  to  tbat  certificate.  As  well  as 
I  remember,  tbe  returns  of  Welbom  Township  show  that  the  judges  were  qualified. 

Q.  Did  the  judges  and  clerks  of  election  for  the  different  precincts  of  said  county  certify 
to  you  tbe  votes  as  cast  in  their  respective  precincts,  or  merely  return  a  statement  of  said 
vote  without  their  certificate  as  judges  and  clerks  of  election  f — A.  The  certificate  was  lack- 
ing upon  them  all  except  Welbom. 

Q.  I  understand  you  to  state  that  in  Welbom  Townsbip  alone  tbe  judges  and  clerks  had 
made  a  certificate  of  tbe  return,  and  that  the  pretended  retums  of  the  other  precincts  were 
mere  statements  without  the  certificate  of  the  judges  and  clerks  of  the  election,  as  required 
by  law  ;  do  you  so  state  T — A.  I  say  that  they  lacked  tbat  certificate  ;  but  in  other  respects 
they  were  tbe  same. 

Q.  Does  tbe  stittement  of  tbe  vote  given  by  vou  as  the  vote  for  Gause  and  Hodges  include 
tbe  votes  of  the  townships  of  said  county  in  which  the  judges  and  clerks  made  no  certificate 
of  the  retums  7 — A.  Yes  ;  tbat  includes  those  townships. 

A.  D.  Thomas,  the  other  depaty,  on  pp.  252,  253,  and  255,  testifies  ns 
follows : 

8.  Q.  (By  same.)  Were  yon  present,  after  tbe  holding  of  the  election  above  referred 
to,  at  the  Clerk's  office  of  tie  county  of  Conway  when  the  returns  of  the  election  named 
were  made  T — A.  I  was. 

9.  Q.  (By  same.)  Did  you  or  did  you  not  bold  any  official  position  at  that  time  in 
said  county  ;  and,  if  so,  what  position  7 — A.  I  held  an  official  position.  I  was  one  of  tbe 
deputy  clerks  of  the  county. 

JO.  Q.  (By  same  )  Did  you  or  did  you  not  have  access  to  said  rettiros  and  an  oppor- 
tunity to  examine  tbem ;  and  did  you  or  did  you  not  examine  them  ?  And,  if  so,  state 
what  was  their  real  condition  or  nature.  Were  they  regular  or  irregular  T  State  tbe  facts. — 
A.  I  bad  access  to  the  returns  and  an  opportunity  to  examine  them.  I  did  examine  them, 
and  found  their  condition  to  be  this  :  to  the  best  of  my  remembrance  the  ballots  from  eleven 
precincts  came  in  unsealed  ;  from  one  precinct  no  ballots  came ;  tbe  poll-books  from  twelve 
precincts  did  not  show  by  certificate  of  judges  tbat  an  election  had  oeen  held  ;  the  ballots 
from  one  precinct  came  in  regularly  sealed,  the  poll-book  showing,  by  certificates  of  judges, 
tbat  an  election  bad  been  held  in  accordance  with  law.  Said  certificate  of  judges  was 
attested  by  one  or  more  of  tbe  clerks ;  tbe  returns  from  twelve  precincts  I  consider  irregu- 
lar ;  the  last-named  precinct  I  consider  the  retums  regular  and  according  to  law. 

1 1.  Q.  (By  same.)  How  many  voting  precincts  were  there  in  the  county  of  Conway  at  and 
prior  to  said  election  ?  Name  them  if  you  remember  them ;  and  also  state  the  name  of  tbe 
precinct,  or  tbe  retums  from  which  you  considered  regular,  and  the  number  of  votes  cast  at 
said  precinct  for  each  candidate  for  Congress  f — A.  There  were  thirteen  precincts ;  the  names 


304  DIGEST  OF  ELECTION  CASES. 

were  Howard,  Cadron.  East  Fork,  Hardin,  Newton,  Muddy  Bayon,  Benton,  Walker,  Union, 
Lick  Mountain,  Griffin,  Washington,  and  Welborn.  I  considered  the  returns  from  Welbom 
Township  regular ;  I  do  not  remembiBr  the  votes  cast  for  either  member  of  Congress. 

12.  Q.  (By  same.)  Do  you  remember  which  candidate,  Gause  or  Hodges,  had  the  majority 
of  votes  cast  at  the  Welbom  precinct;  and,  if  so,  give  the  majority? — A.  My  remembrance 
is  that  L.  C.  Gause  received  a  majority  of  votes.     I  do  not  remember  the  majority. 

13.  Q.  (By  same.)  Were  there  any  certificates  to  any  of  the  returns  of  the  other  precincts 
showing  or  stating  that  an  election  had  been  held,  or  the  number  of  votes  cast  for  either  of 
the  above-named  candidates  for  Congress,  signed  by  the  officers  or  persons  who  pretended 
to  hold  said  elections  f  State  the  facts. — A.  My  remembrance  is  that  there  were  no  certifi- 
cates of  the  officers  of  election  showing  that  there  had  been  an  election  held  or  the  number 
of  votes  cast  at  any  of  the  twelve  precincts.  I  believe  the  returns  from  Washington  pre- 
cinct showed  that  the  judges,  previous  to  entering  upon  their  duties  as  judges  of  election, 
were  not  qualified  as  the  law  directs.  In  view  of  the  irregularity  of  these  returns  only  one 
precinct  was  entered  on  the  abstract  of  election  on  the  regular  returns  sent  to  the  secretary 
of  state.  Subsequently,  however,  Mr.  William  Kearney,  deputy,  did  certify  to  parties  ap- 
plying for  certificates  the  returns  as  thev  came  in  irom  all  the  precincts,  averring  to  the 
principal,  D.  H.  Thomas,  the  county  clerk,  that  he  supposed  it  was  his  duty  to  certify  any 
papers  in  the  office. 

14.  Q.  (By  same.)  Did  the  said  Kearney,  to  whom  you  refer,  have  any  direction  or  author- 
ity from  his  principal,  D.  H.  Thomas,  the  clerk  of  said  county,  to  make  out  and  certify  the 
returns  as  stated  by  him  7 — ^A.  I  think  not. 

15.  Q.  (By  same.)  Do  you  know  to  whom  said  deputy,  Kearney,  delivered  said  copies  or 
returns,  and  when  T — A.  1  believe  he  delivered  the  first  copy  to  T.  D.  Hawkins,  of  Spring- 
field, in  Conway  County,  and  another  set  to  C.  C.  Reid,  jr.,  of  Lewisburgh,  in  Conway 
County,  and  both  sets  were  returned,  made  out,  and  delivered  subsequent  to  sending  the 
regulM:  returns  to  the  secretary  of  state. 

16.  Q.  (By  same.)  Had  the  original  returns  of  the  twelve  precincts  referred  to  by  you  been 
changed,  altered,  or  in  any  manner  added  to  by  the  officers  or  persons  who  pretended  to  hold 
such  election,  or  any  other  person,  after  they  were  filed  in  said  office  of  the  county  of  Coo- 
way,  before  or  at  the  time  when  said  Kearney  assumed  the  right  to  certify,  make  out,  and 
deliver  copies  thereof  to  the  persons  you  named  t — A.  Not  to  my  knowledge. 

17.  Q.  (J3y  same.)  Did  vou  or  did  ^ou  not,  as  deputy  clerk  for  D.  H.  Thomas,  clerk  of  Con- 
way Countv,  assist  in  makin|^  up  said  returns  ana  certifying  them  to  the  secretary  of  state  t 
If  you  tooK  any  part  in  making  up  and  forwarding  said  returns,  state  what  you  did  t — A. 
I  assisted  in  making  the  returns.  I  disremember  whether  I  did  the  writing  or  not.  Mr. 
Kearney,  the  other  deputy  clerk,  signed  the  returns  and  forwarded  them  to  uia  secretary  of 
state. 

18.  Q.  (By  same.)  By  whose  authority  did  you  and  Mr.  Kearney  make  up  and  forward  the 
returns  named  7— A.  By  virtue  of  our  appointments  as  deputy  clerks. 

19.  Q.  (By  same.)  Do  yon  know  where  said  original  returns  referred  to  by  you  are  at  pres- 
ent, or  where  were  they  when  you  last  saw  them  }  I  mean  the  precinct  retums.—A.  I  sup- 
pose they  are  in  the  clerk^s  office  of  Conway  County.  They  were  there  when  I  last  saw 
them. 

Upon  tbis  testimony  the  committee  think  the  official  certificate  is  that 
found  on  pp.  274  and  275  of  the  record,  and  not  that  fonnd  on  p.  271. 
One  is  dated  November  9  and  the  other  November  16,  the  one  in  time 
and  the  other  out  of  time. 

The  deputy  secretary  of  state,  Frank  Strong,  states,  on  pp.  261,  262 : 

5.  Q.  (By  same.)  If  there  are  in  your  office  any  such  papers  referring  to  the  said  elec- 
tion in  Greene  and  Conway  Counties,  produce  them  and  make  them  exhibits  to  this  deposi- 
tion.— A.  I  here  produce  two  papers;  one  purports  to  be  an  election  return  or  certifi- 
cate of  the  votes  cast  in  Greene  County  for  member  of  Congress  from  the  first  district  of  Ar- 
kansas, and  also  a  certificate  of  votes  cast  for  Representative  in  Congress  from  Conway 
County.  I  hereto  attach  true  copies  of  the  same,  and  mark  the  same  Exhibits  B  and  C,  and 
make  them  a  part  of  my  deposition,  to  which  reference  is  here  made  for  certainty  of  their 
contents. 

Question  by  S.  M.  Barnes,  attorney  for  contestee.  Have  you  any  other  reason  why  the 
returns  you  refer  to  are  not  legal  and  valid  returns  t  If  so,  state  it. — A.  My  reason, 
among  others,  for  considering  the  Conway  County  certificate  illegal  is,  that  a  return  from  the 
clerk  of  said  county,  having  every  evidence  on  its  face  of  its  legality,  having  been  already 
filed  in  the  secretary  of  state's  office,  and  dated  seven  days  prior  to  the  certificate  referred 
to  in  my  deposition  ;  and  I  am  aware  of  no  provision  in  the  election-law  providing  for  ad- 
ditional and  supplemental  returns. 

It  appears,  then,  that  one  of  these  papers  was  transmitted  in  the  way 
the  law  points  out  and  the  other  not ;  that  one  is  official  and  the  other 
not. 
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I^ow,  regarding  the  certificate  accepted  and  acted  on  by  the  State 
authorities  as  the  official  one,  upon  these  facts  the  presamption  of  coarse 
is  that  the  vote,  as  counted,  is  correct. 

The  reasons  appear  in  the  testimony  of  the  assistant  clerks  why  a 
part  of  these  parishes  have  not  been  taken  into  account. 

It  appears  on  all  sides  that  the  votes,  poll-books,  tally-sheets,  and  all, 
are  on  the  files  of  the  court,  or  were  at  the  time  the  depositions  in  this 
case  were  taken. 

The  committee  are  kept  in  complete  ignorance  of  what  they  are,  and 
what  they  show,  and  in  the  absence  of  any  competent  proof  to  rebut 
the  presumption,  they  reject  the  claim  of  the  contestant  of  additional 
votes  in  this  eounty. 

INDEPENDENCE,  JACKSON,  AND  WOODRUFF  COUNTIES. 

In  each  of  these  counties,  at  one  or  more  voting-places,  persons  con- 
sidering that  they  had  a  right  to  vote,  which  right  had  been  denied 
them  at  the  regular  polls,  and  perhaps  others  who  simply  desired  to 
vote,  organized  what  has  been  called  ^<  outside  polls."  The  persons  as- 
suming to  act  as  officers  at  these  outside  polls  made  returns  to  the  clerk 
of  the  county,  and  the  contestant  claims  that  the  votes  thus  returned 
shall  be  counted. 

The  committee  are  unable  to  find  any  authority  for  such  a  proceeding 
in  either  State  or  national  law. 

^be  national  law  provides  a  way  in  the  election  of  Congressmen  and 
Presidential  electors,  by  which  persons  having  the  right  to  vote  can 
make  that  right  available  to  them  when  it  is  denied  them  at  the  regular 
poll.  These  persons  did  not  think  proper  to  pursue  this  course.  They 
resorted  to  this  new  scheme  outside  the  law,  subversive  of  the  purity 
of  elections  and  revolutionary  in  the  extreme. 

It  cannot  be  urged  that  the  persons  making  these  returns  are  elec- 
tion-officers. Their  certificate,  then,  can  have  no  legal  force,  and  can 
furnish  no  evidence  that  what  they  certify  to  is  correct. 

There  is  no  evidence  that  a  single  one  of  these  participants  at  the 
outside  voting  had  any  legal  right  to  vote,  and  the  whole  claim  for  the 
allowing  of  the  vote  rests  simply  upon  the  certificate  of  these  self-con- 
stituted and  illegal  officials. 

GREENE  COUNTY. 

The  registration  was  set  aside  in  this  county  and  no  new  one  made. 
There  were  elections  held  in  many  or  ail  of  the  precincts  of  the  county 
under  the  registration  rejected  by  the  governor  and  by  the  officers  ap- 
pointed by  that  board  of  registration.  The  clerk  of  the  county  refused 
to  receive  the  returns  brought  to  him,  and  he  never  made  any  official 
abstract  of  them.    He  says  they  were  "stolen." 

The  governor  has  authority  to  set  aside  a  registration,  but  the  com- 
mittee do  not  think  that  a  fair  construction  of  this  law  can  give  the 
governor  the  authority  to  disfranchise  a  county,  by  setting  aside  the 
registration. 

By  section  twenty-three  the  governor  was  authorized  to  cause  a  new 
registration  to  be  made  only  in  the  same  manner  in  xchich  the  old  registra- 
tion was  made.  He  was  not  authorized  to  set  aside  the  old  registration, 
except  by  making  a  new  one.  And  the  new  one  must  be  "governed  in 
all  respects  as  other  regular  registrations  under  this  act "  (section 
twenty-three);  that  is  to  say,  the  new  precinct  registration  maat  \i^ 
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made  between  the  sixtieth  and  tenth  days  preceding  the  election,  and 
the  new  review  must  be  made  between  the  sixteenth  and  tenth  days 
preceding  the  election. 

The  committee  have  before  them  the  duplicate  original  returns  from 
Bradshaw,  Cache,  Johnson,  Salem,  and  Saint  Francis  precincts,  in 
which  the  aggregate  vote  is,  for  Gause,  320;  for  Hodges,  none.  They 
allow  the  320  for  Gause.  As  to  the  vote  in  the  other  precincts,  there  is 
no  return. 

The  summary  of  the  vote  of  the  district  is  as  follows: 


Couoties. 


Arkansas  ..... 
Crittenden.... 

Cross 

Craighead  .... 

Conway 

Desha 

Fulton 

Oreene 

Izard 

Independence. 
Jackson  ...... 

Lawrence..... 

Monroe 


• 

m 

S> 

o 

a 

i 
§ 

691 

638 

1,889 
998 

294 
558 

137 

518 

145 

227 

740 

442 

146 

429 

••••*••• 

340 

185 

696 

769 

585 

399 

359 

89 

599 

8S9 

9U3 

Counties. 


Mbslsfdppi.... 

PhiUips 

Prairie 

Randolph  .... 
Saint  Francis. 

Searcy 

Sharp 

Van  Buren... 

White 

Woodruff.... 
Lincoln 


Making. 


14,374 


a 

4 

L.  C.  Oaus( 

378 

417 

3.933 

5tffi 

917 
1,134 

190 

300 

778 

874 

370 

103 

116 

538 

131 

141 

305 
685 

1.661 
490 

624 

144 

13,831 


Veto  for  Asa  Hodges 14,374 

Vote  for  Lucian  C.  Gause 13,231 

• 

Giving  a  minority  of 1, 143 

for  Asa  Hodges,  the  sitting  member. 
The  committee,  therefore,  report  the  accompanying  resolations. 

AUSTIN  F,  PIKE, 

For  the  Committee, 

Resolved,  That  Lncian  C.  Gaase  is  not  entitled  to  a  seat  as  Represent- 
ative in  the  Forty-third  Congress  from  the  first  Congressional  district  ia 
the  State  of  Arkansas. 

Besolvedj  That  Asa  Hodges  is  entitled  to  a  seat  as  Representative  in 
the  Forty-third  Congress  from  the  first  Congressional  district  in  the 
State  of  Arkansas. 


VIEWS  OF  A  MINORITY. 

Mr.  Crossland,  from  the  Committee  on  Elections,  submitted  the  fol- 
lowing as  the  views  of  a  minority  : 

The  undersigned  members  of  the  Committee  on  Elections  dissent  from 
the  views  of  the  majority  of  the  committee  presented  by  the  report  of 
Mr.  Pike.  Oar  disagreement  (mainly)  is  in  regard  to  the  votes  of  the 
counties  of  Monroe,  Van  Buren,  Conway,  Greene,  Independence,  Poiu* 
sett,  and  the  so-called  <'  outside  polls." 


MONEOE  COUNTY. 


This  county  contains  ten  precincts  or  townships.    The  vote  of  the  en- 
tire county  was  canvassed  by  Mr.  Bryan,  the  clerk,  and  an  abstract  pre- 
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pared  and  signed  showing  a  majority  for  Gause  of  160  votes.  Afterward 
the  clerk  tore  his  name  from  the  abstract,  and  made  another,  omitting 
the  townships  of  Eve  and  Hampton,  and  gave  the  connty  to  Mr.  Hodges 
by  16  majority.  The  reasons  for  excluding  these  precincts  are  too  trivial 
for  discussion.  As  given  by  the  clerk  himself  (pages  345  and  346), 
they  apply  to  both  precincts,  yet  Mr.  Pike  counts  the  vote  of  Eve  and 
excludes  Hampton.  He  cannot  properly  count  Eve  and  not  count 
Hampton.  With  these  counted,  Mr.  Gause  is  entitled  to  the  county  by 
ft  majority  of  160  votes.  By  changing  the  abstract,  the  clerk  gave  the 
county  to  Mr.  Hodges  by  16  majority.  The  committee  refuse  to  agree 
to  this  count,  and  give  Mr.  Gause  a  majority  of  90  by  adding  the  town- 
ship of  Eve,  yet  exclude  Hampton  for  the  same  irregularities  which  the 
clerk  adjudged  sufficient  to  disfranchise  the  people  of  Eve.  We  there- 
fore submit  that  the  committee  ought  to  have  been  consistent,  and  when 
they  waived  the  irregularities  and  counted  Eve  they  ought  also  to  have 
counted  Hampton  and  given  Mr.  Gause  the  benefit  of  76  given  for  him 
in  that  precinct. 

VAN   BUREN  COUNTY. 

The  device  by  which  Gause  was  deprived  of  the  vote  of  this  county  is 
novel  and  interesting.  There  are  nineteen  precincts  in  this  county. 
The  actual  vote  cast,  returned,  and  counted  by  the  clerk  was  as  follows: 
Hodges,  208;  Gause,  527;  whole  vote,  735;  majority  for  Gause,  319. 
The  returns  from  all  the  precincts,  except  Mountain,  which  contained 
only  3  votes,  were  duly  returned  to  the  clerk,  counted  by  him,  and  ab- 
stract made  as  required  by  law ;  but  before  he  mailed  it  to  the  secretary 
of  state,  he  suppressed  it,  and  made  another,  in  '^obedience  to  instruc- 
tions received  from  the  attorney-general.''  Under  these  instructions  he 
suppressed  the  vote  of  eleven  precincts,  counted  only  seven,  giving  Mr. 
Hodges  131  and  Mr.  Gause  141,  making  in  the  whole  county  272  votes. 
The  ^^  instrtictiana^  under  which  the  clerk  disfranchised  the  people  of 
eleven  precincts  are  contained  in  the  following  letter : 

No.  51. — Exhibit  B  to  deposition  of  N,  A.  Sanders, 

Little  Rock,  Ark.,  November  6, 1672. 

Sir  :  Your  favor  of  to-daj  duly  received  and  contents  noted.  In  reply  I  have  to  say 
that,  under  the  ref^istration  and  election  law  of  this  State,  no  person  is  entitled  to  vote  at 
any  election  unless  his  name  appears  on  the  reg^istered  list  or  aualified  electors.  When 
votes  are  received  by  jadees  ot  election  of  persons  not  reg^istered,  whether  upon  affidavits 
or  otherwise,  it  renders  the  election  in  that  precinct  or  township  illegal.  In  fact,  any  vio- 
lation of  the  election  or  registration  law  makes  the  election  for  that  precinct  or  township 
UUgal, 

It  is  therefore  your  duty  as  clerk  to  not  certify  to  the  secretary  of  state  the  returns  of  any 
election  precinct  where  the  law  has  not  been  complied  with. 
I  have  the  honor  to  be,  yours,  Slc, 

JOHN  R.  MONTGOMERY, 

Attorney-  General, 
To  the  Clerk  of  Van  Buren  County ^  Arkansas, 

This  paper  is  Exhibit  B  to  the  deposition  of  N.  A.  Sauders. 

N.  A.  SANDERS. 
Attest :  James  H.  Eraser,  Notary  Public, 

t^  This  attorney-general,  as  a  mask  to  his  infamoas  fraud,  pretends,  in 
the  first  sentence  of  his  ^^  instructions,"  to  have  received  a  communica- 
tion from  the  clerk.|i The  clerk,  on  page  124  of  the  evidence,  swears  that 
he  "  never  wrote  to  said  Montgomery  on  this  subject  at  any  time."  The 
instructions  were  gratuitous  and  unsolicited,  and  the  attorney-general 
was  guilty  of  deliberate  falsehood"  by  pretending  that  the  clerk  had  re- 
questedjnstructions.    The  votes  had  been  actually  cast,  certified  by  the 
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precinct  officers,  returned  to  the  clerk,  and  counted,  and  the  abstract 
made,  as  follows : 

No.  50. — Exhibit  A  to  deposition  of  N,  A,  Sanders, 

Abstracts  of  votes  filed  in  my  office  from  the  retaras  made  by  the  judges  of  an  election  held 
in  the  connty  of  Van  Bnren  on  the  5th  day  of  November,  1(^2,  for  Representative  in 
ConjifTess  from  the  first  Congressional  district  of  Arkansas,  which  original  retains  are 
now  on  file  in  my  office. 


Township. 


Chiggi 

Panther  Bluff... 

Davis 

California 

Peter  Creek 

Horttaggt 

Holly 

Cadron , 

Liberty 

Sugar  Loaf 

Turkey  Creek  . 
Watihington  .... 

GUei 

Craig 

Piney 

Valley 

Union 

Little  Red  River 
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0 
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9 
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4 
2 
6 
3 
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This  paper  is  Exhibit  A  to  the  deposition  of  N.  A.  Sanders. 
Attest :  James  H.  Fraser,  Notary  Public. 


N.  A.  SANDERS. 


The  attorney-general,  a  partisan  of  the  Hodges  and  Baxter  family, 
finding  that  Gause  and  Brooks  had  carried  the  county  by  a  large  ma- 
jority, interposed  his  'Mnstractions,"  and  told  the  clerk — 

1.  That  under  the  registration  and  election  laws  of  the  State  no  per- 
son is  entitled  to  vote  unless  his  name  appears  on  the  registered  list  of 
qualified  voters. 

2.  That  the  reception  by  the  judges  of  votes  of  persons  not  registered, 
whether  upon  affidavits  or  otherwise,  renders  the  election  in  the  pre- 
cinct illegal. 

3.  That  any  violation  of  the  registration  or  election  laws  renders  the 
election  of  the  precinct  illegal. 

4.  That  it  was  the  duty  of  the  clerk  not  to  certify  to  the  secretary  of 
state  the  returns  of  any  election  precinct  when  the  law  had  not  been 
complied  with ;  each  of  which  is  false  and  fallacious. 

Admit  that  the  instructions  contained  a  correct  interpretation  of  the 
law,  the  clerk  does  not  swear  that  he  made  the  alteration  because  he 
discovered  irregularities  in  the  manner  the  election  was  conducted,  but 
made  it  solely  because  he  was  instructed  to  do  it.  By  what  data,  under 
what  evidence,  he  assumed  that  the  voters  of  certain  precincts  ought 
to  be  disfranchised  he  does  not  tell  us.  But  we  insist  that  the  clerk 
had  no  power  to  adjudicate  upon  the  subject  of  irregularities  in  the  pre- 
cincts. All  that  he  was  authorized  to  do  was  to  receive  and  count  the 
votes  as  they  were  returned  from  the  precincts  and  make  the  ^'  abstract  "^ 
bis  powers  began  and  ended  with  the  performance  of  these  duties.  He 
had  no  authority  to  examine,  hear,  or  act  on  any  other  evidence  than 
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that  contained  in  the  returns  from  the  precincts.  The  majority  of  the 
committee  carefally  abstain  from  any  expression  of  approbation  in  re- 
gard to  what  this  clerk  did,  and  insist  only  that  he  having  made  this 
second  abstract  and  forwarded  it  to  the  governor,  and  the'^  governor  and 
secretary  of  state  having  acted  on  it,"  it  becomes  the  only  legal  evidence 
of  the  vote  of  the  coanty.  (See  report  of  Mr.  Pike,  page  12.)  I  qaote 
the  argument : 

^<  That  this  abstract  (alluding  to  the  second  abstract  made  by  the 
clerk)  thus  made  and  filed,  certified  copies  of  it  are  prvHO-facie  evidence 
of  the  vote  of  the  county  for  any  candidate  at  any  election."  ^'  It  would 
seem  clear  that  no  other  certificate  of  the  clerk  can  be  regarded  as  fur- 
nishing such  evidence."  And  further  down  the  page  Mr.  Pike  says,  '^The 
committee  think  that  the  only  official  proof  furnished  by  the  clerk  is  the 
paper  acted  on  by  the  secretary  of  state  and  the  governor."  In  other 
words,  a  "  certificate,'^  a  copy  of  which  is  primorfacie  evidence,  when 
<*  acted  on  by  the  governor  of  the  State  and  the  secretary,"  is  invested 
with  such  conclusive  force  as  to  preclude  all  other  testimony  of  the  facts 
involved.  Can  we  better  present  the  absurdity  of  this  proposition  than 
to  offer  the  testimony  of  Sanders,  the  clerk,  together  with  the  two 
^*  abstracts"  made  by  him  f  the  first,  according  to  the  votes  cast  by  the 
people,  honestly  and  fairly  counted ;  the  second,  made  under  the  direc- 
tion of  the  attorney-general,  for  the  base  purpose  of  suppressing  the 
voice  of  legal  voters,  to  the  end  that  a  corrupt  party  organization  might 
be  lifted  into  place  and  power. 

No.  49. — Deposition  of  N.  A,  Sanders. 

DepositioDS  of  witnesses  to  be  read  as  evidence  in  a  certain  matter  of  contested  election  for 
Representative  in  tiie  Forty-third  Congress  of  the  United  States,  from  the  first  district  of 
Arkansas,  between  Lucian  C.  Gaose  and  Asa  Hodges,  taken  on  the  part  of  the  said  La- 
cian  C.  Gaase,  before  me,  James  H.  Eraser,  duly  commissioned,  qualified,  and  acting 
notary  public  in  and  for  the  coanty  of  Van  Buren  and  State  of  Arkansas,  on  the  26ta 
day  of  April,  1873,  and  between  the  hours  of  9  o'clock  a.  m.  and  6  o^clock  p.  m.  in  said 
day,  at  the  office  of  the  clerk  of  the  circuit  court  in  the  town  of  Clinton,  county  and 
State  aforesaid,  and  upon  the  notice  hereto  attached. 

N.  A.  Sanders,  a  witness  of  lawful  ag^,  being  then  and  there  to  me  produced,  and  after 
being  first  duly  sworn  by  me  to  testify  the  truth,  the  whole  truth,  and  nothing  but  the  truth 
in  tJ^e  matter  in  controversy,  on  bis  oath  says : 

My  name  is  N.  A.  Sanders.  I  am  thirty-six  years  old,  and  reside  in  the  town  of  Clinton, 
county  of  Van  Buren,  and  State  of  Arkansas.  I  am  now  county  clerk  of  said  county,  and 
have  been  since  about  the  Ist  of  August,  1868,  continuously  up  to  this  time.  As  such  clerk 
it  is  my  duty  under  the  law  to  receive  and  to  keep  the  custody  of  all  election-returns  of 
elections  held  in  said  county  of  Van  Buren.  On  the  5th  day  of  November,  1872,  there  was 
a  general  election  held  at  all  the  voting-precincts  of  said  county,  except  Mountain  precinct, 
which  has  only  three  voters  in  it,  for  Representative  in  Congress  from  the  first  Congressional 
district  of  Arkansas,  at  which  election  Lucian  C.  Gause  and  Asa  Hodges  were  the  only  per- 
sons voted  for.  The  returns  of  which  election  are  now  on  file  in  my  office  from  the  town- 
ships of  Griggs,  Panther  Bluff,  Davis,  California,  Peter  Creek,  Hortsuggs,  Holly,  Cadron, 
Liberty,  Sugar  Loaf,  Turkey  Creek,  Washington,  Giles,  Craig,  Pi ney,  valley.  Union,  and 
Little  Bed  Kiver ;  in  all,  eighteen  townships.  On  the  11th  day  of  November,  1872,  after  said 
returns  had  been  so  filed,  I  made  an  abstract  thereof,  which  showed,  among  other  things,  the 
vote  cast  in  said  above-enumerated  townships  for  the  said  Lucian  C.  Gause  and  the  said  Asa 
Hodges,  respectively ;  and  in  casting  up  said  vote  it  appeared  from  said  returns  that  the  said 
Lucian  C.  (iause  received  527  votes  and  the  said  Asa  Hodges  received  208  votes  for  such 
Representative  in  Congress  from  the  first  district  in  Arkansas,  which  was  the  whole  vote 
cast  in  said  coanty.  And  on  the  11th  day  of  November,  1872,  I  made  an  abstract  of  said 
retoms,  showing  the  above  number  of  votes  cast,  respectively,  for  the  said  Lucian  0.  Gause 
and  Asa  Hodges,  and  prepared  the  same  for  transmittal  to  the  secretary  of  state,  at  Little 
Rock ;  and  I  nereto  append  a  copy  of  the  same,  marked  Exhibit  A,  and  made  a  part  of  thia 
my  deposition,  and  to  which  I  here  refer  for  gpreater  certainty.  Before  this  abstract  was 
mailed  by  me  I  was  instructed  by  John  R.  Montgomery,  attorney-general  of  the  state,  con- 
cerning my  return  to  the  secretary.  I  then  withdrew  that  abstract,  and  made  out  and  for- 
warded another ;  and  I  herewith  annex  a  copy  of  the  letter  of  instruction  received  by  me 
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from  the  said  John  R.  Montgomery,  which  is  marked  Exhibit  B,  and  made  a  part  of  this , 
my  deposition.  I  never  wrote  to  said  Montgomery  on  this  subject  at  any  time.  In  the  last 
abstract  above  mentioned,  and  which  I  forwarded  to  the  secretary  of  state  at  Little  Rock, 
the  votes  of  the  following  townships  only  were  certified,  namely,  Griggs,  Panther  Bluff, 
Davis,  California,  Peter  Creek,  Hortsuggs,  and  Holly  ;  and  I  hereby  annex  a  copy  of  said 
return,  marked  Exhibit  C,  and  made  a  part  of  my  deposition.  This  return  gives  the  said 
Gause  one  hundred  and  forty-one  votes,  and  the  said  Hodges  one  hundred  and  thirty-one 
votes.  The  follow iug-named  townships  in  said  county,  which  were  included  in  my  original 
abstract,  were  not  included  in  the  abstract  sent  to  the  secretary  of  8tat«,  namely,  Cadron, 
Liberty,  Turkey  Creek,  Sugar  Loaf,  Washington,  Giles,  Piney,  Craig,  Valley,  Union,  and 
Little  Red  River,  which  townships  cast  an  aggregate  vote  of  three  hundred  and  eighty -six 
votes  for  the  said  Gause,  and  seventy*seven  votes  for  the  said  Hodges.  The  votes  of  which 
townships  are  not  included  in  the  proclamation  of  the  governor  of  the  State  of  said  election, 
but  which  votes  were  actually  cast  for  said  Gause  and  the  said  Hodges,  respectively,  at  the 
said  townships,  on  the  said  5th  day  of  November,  1872,  in  said  county  of  Van  Buren ;  and 
I  hereto  annex  a  correct  abstract  of  the  votes  of  the  said  townships,  respectively,  taken 
from  the  original  returns  now  on  file  in  my  office  at  Clinton,  in  said  county,  showing  the 
result  aforesaid,  which  is  marked  Exhibit  D.  and  hereto  referred  to  for  greater  certainty,  and 
made  a  part  of  this  my  deposition.  This  vote  counted  gives  the  said  Gause  an  additional 
majority,  over  said  Hodges,  of  three  hundred  and  nine  votes.  That  the  entire  and  true 
number  of  votes  of  the  said  Lucian  C.  Gause,  in  the  said  county  of  Van  Buren,  at  said 
election,  was  five  hundred  and  twenty-seven  votes,  and  of  the  said  Asa  Hodges  two  hun- 
dred and  eight,  giving  said  Gause  a  majority  of  three  hundred  and  nineteen  votes,  as  the 
same  appears  from  the  original  returns  of  the  several  townships  of  said  county  now  on  file 
in  my  office,  instead  of  a  majority  of  ten  votes  in  favor  of  said  Gause,  as  appears  from  the 
returns  forwarded  by  me  to  the  secretary  of  state.    And  further  this  deponent  saith  not. 

N.  A.  SANDERS. 
James  H.  Eraser, 

Notary  Public. 

This  table  shows  the  vote  of  the  county  retarned  by  the  precinct 
officers  counted,  and  from  which  the  clerk  made  the  abstract  before  he 
received  the  '*  instructions  "  from  the  attorney-general  : 

No.  50. — Exhibit  A  to  deposition  of  N,  A.  Sanders. 

Abstracts  of  votes  filed  in  my  office  from  the  returns  made  by  the  judges  of  an  election  held 
in  the  county  of  Van  Buren  on  the  f>th  day  of  November,  IH72,  for  Representative  m 
Congress,  from  the  first  Congressional  district  of  Arkansas,  which  original  returns  are 
now  on  file  in  my  office. 


Townohipg. 

1 

it 

Cm 

«   . 
ft. 

QrlggB 

53 

5 

51 

11 

7 

14 

0 

70 

27 

14 

7 

7 

97 

25 

14 

26 

41 

58 

77 

Panther  Blnff , 

1 

]Davii 

9 

Oallfomia 

0 

Peter  Creek 

7 

Hartiaggs.. 

12 

Holly 

25 

Cadron 

3 

Liberty 

9 

fingar  Lioaf 

19 

Turkey  Creek 

s 

Washington 

4 

Giles 

2 

Craig 

16 

Piney 

s 

Valley 

10 

Union 

« 

Little  Bed  River 

6 

Total 

527 

208 

rf^W 

This  paper  is  Exhibit  A  to  the  deposition  of  N.  A.  Sanders. 
Attest :  James  H.  Frasbr,  Notary  Public, 


N.  A.  SANDERS. 
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The  following  is  the  abstract  sent  np  after  receiving  "  instructions'' 
from  the  attorney-general : 

Abstract  of  deetion  returns  for  Van  Buren  County,  for    •     •     *     *     members  of  Congress^ 

•     •     •     •     election  of  November  5,  1872. 


Precincts. 

Congress,    firat 
digtrict 

Asa 
Hodgei. 

L.    C. 
Ganna. 

Orign 

77 
1 
9 
0 
7 
12 
25 

53 

Panuier  Blaff. 

5 

Davii 

51 

California 

11 

Peter  Creek... 

7 

Hartanggt 

14 

Holly - - 

0 

m^trmMj  ......  ......  •....*•. 

Total 

131 

141 

State  of  Arkansas, 

Van  Buren  County : 

I,  N.  A.  Sanders,  clerk  of  the  county  court  for  Van  Baren  County,  do  hereby  certify  that 
the  above  ib  a  correct  copy  of  the  abstract  of  votes  g^iven  for  the  persons  therein  named  at 
the  (teneral  election  held  in  said  county  November  5,  1 872. 

Witness  my  hand  and  o£Bcial  seal  this  11th  day  of  November,  A.  D.  1872. 

[SEAL.]  N.  A.  SANDERS, 

Clerk  of  Van  Buren  County, 

The  following  table  contains  the  precincts  and  votes  sappressed  under 
the  instructions  of  the  attorney-general : 

No.  53. — Exhibit  D  to  deposition  of  iV.  A.  Sanders. 

Abstracts  of  votes  filed  in  my  office  from  the  returns  of  the  judges  of  an  election  held  in  the 
county  of  Van  Buren  on  the  5th  day  of  November,  1872,  for  Representative  in  Congpress 
from  the  first  Cong^ressional  district  of  Arkansas,  which  original  returns  are  now  on  file 
in  my  office,  of  the  following-named  townships  in  said  county,  to  wit : 
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This  paper  is  Exhibit  D  to  the  deposition  of  N.  A.  Sanders. 
Attest :  James  H.  Fraser,  Notary  Public, 


N.  A.  SANDERS. 
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In  coQuection  with  these  tables  we  invite  a  careful  reading  of  the 
foregoing  deposition  of  the  clerk  who  prepared  them. 

That  the  object  of  the  letter  of  instractions  may  be  seen,  as  well  as  to 
establish  the  true  vote  of  the  county,  we  offer  the  deposition  of  M.  G. 
Berdell,  who  was  at  that  time  the  sheriff  of  the  county. 

No.  55. — Deposition  of  M.  C.  BerdtU. 

M.  C.  Rerdell,  a  witDess  of  lawful  a^,  being  then  and  there  to  me  produced,  and 
after  being  first  duly  sworn  by  me  to  testify  the  trutn,  the  whole  truth,  and  nothing  but  the 
truth  In  the  matter  in  controversy,  on  his  oath  says  : 

My  name  is  M.  C.  Rerdell.  I  am  thirty-one  years  of  age,  and  reside  in  the  county  of  Van 
Buren  and  State  of  Arkansas.  I  am  now  sheriff  of  said  county  of  Van  Buren,  and  have  been 
since  about  the  1st  day  of  August,  1868,continously  up  to  this  time.  ^  On  the  5th  day  of 
November,  1872,  there  was  a  general  election  held  by  me  as  such  sheriff  of  said  county  at 
all  the  election  precincts  or  placeaof  voting  in  said  county,  except  the  precinct  of  Mountain, 
for  Representative  in  Congress  from  the  first  district  of  Arkansas,  at  which  election  Lncian 
C.  Gause  and  Asa  Hodges  were  the  only  persons  voted  for  for  Representative  in  Congress 
from  said  first  district.  Proper  returns  of^  said  election  were  duly  made  from  all  the  town- 
ships within  the  time  and  as  required  by  law.  After  these  returns  were  all  made  to  the  clerk 
of  Van  Buren  County,  I  went  immediately  to  Little  Rock  and  procured  from  John  R.  Mont- 
gomery, the  attorney-general  of  Arkansas,  the  letter  marked  Exhibit  B  to  the  deposition  of 
K.  A.  Sanders,  and  forwarded  the  same  to  the  said  N.  A.  Sanders  by  special  messenger,  which 
letter  prevented  said  N.  A.  Sanders  from  making  a  return  of  said  vote  to  the  secretary  of 
state,  in  accordance  with  the  original  returns  made  to  him  by  the  judges  of  election  and  on 
file  in  his  office,  and  induced  him  to  throw  out  eleven  townships  and  make  a  partial  return, 
including  the  vote  of  only  seven  townships,  to  the  said  secretary  of  state.  This  was  the  ob- 
ject and  purpose  of  the  letter — to  reduce  the  vote  legally  east  for  the  said  Lucian  C.  Gkiuse  in 
said  county.  The  vote  of  the  townships  returned  by  said  N.  A.  Sanders  is  correctly  exhibited 
by  Exhibit  C  to  said  N.  A.  Sanders's  deposition  ;  and  the  vote  of  the  townships  thrown  out 
are  also  correctly  exhibited  by  Exhibit  D  to  the  same.  I  have  examined  the  returns  of  the 
townships  of  Cadron,  Liberty,  Sugar  Loaf,  Qiles,  Union,  and  Little  Red  River,  and  know 
that  they  are  regular  and  legal ;  and  the  vote  of  the  same  should  be  counted,  as  shown  by 
Exhibit  A  to  the  said  N.  A.  Sanders's  deposition.  I  have  not  examined  the  returns  firom  the 
townships  of  Turkey  Creek,  Washington,  Piney,  Craig,  and  Valley,  but  I  believe  them  to  b« 
correctly  set  for.h  in  said  Exhibit  A.  I  am  satisfied  from  the  returns  that  the  true  vote  of 
said  Lucian  C.  Gause  at  said  election  is  five  hundred  and  twenty-seven,  and  of  the  said  Asa 
Hodges  two  hundred  and  eight ;  and  that  the  vote  thrown  out  as  aforesaid  was  three  hun- 
dred and  eighty-six  for  said  Gausii,  and  seveiity-seven  for  said  Hodges.  This  vote  so  thrown 
out  was  not  included  in  the  result  of  said  election  as  shown  by  the  proclamation  of  the  gov- 
ernor, and,  when  added  to  the  vote  of  the  said  Gause,  as  set  forth  in  the  said  proclamation, 
will  give  him  an  additional  majority  of  three  hundred  and  nine  votes,  his  whole  majority  in 
the  county  being  three  hundred  and  nineteen  votes  instead  of  ten  votes,  over  said  Hodges. 
This  election,  so  far  as  I  know  and  was  enabled  to  conduct  it,  was  legally  held,  and  returns 
properly  made  to  the  clerk  of  the  county,  and  the  vote  cast  for  Representative  in  Congress 
from  the  first  district  was  as  stated  above.  Van  Buren  County  is  a  part  of  the  first  Con- 
gressional district  of  Arkansas. 

M.  C.  RERDELL. 

Here  is  the  testimony  of  Sanders,  the  clerk,  Rerdell,  the  sheriff,  Wil- 
son, and  others,  all  concurring  that  there  wa8  a  fair,  honestly  con- 
ducted election  held  in  each  precinct  in  the  county,  sbowiug  that  Mr. 
Gause  received  527,  and  Mr.  Hodges  20d.  No  sane  man  can  read  this 
evidence  and  entertain  a  shadow^  of  a  doubt  tbat  this  was  the  correct 
vote  cast.  Yet,  according  to  the  majority  of  the  committee,  all  this 
truthful  testimony  must  be  disregarded  because  this  clerk  made  the 
second  abstract  as  directed  by  the  attorney -general,  and  it  was  ^*  acted 
on  by  the  governor  and  secretary  of  state."  In  other  words,  it  is  in  the 
power  of  a  corrupt  or  ignorant  clerk  to  stifle  the  voice  of  4G3  voters  by 
making  out  an  ^'  abstract'^  and  forwarding  it  to  the  secretary  of  state, 
although  its  utter  falsity  is  conclusively  showu.  But  we  have  said  that 
the  "instructions"  given  the  clerk  by  this  corrupt  partisan  attorney- 
general  did  not  contain  the  law.  By  the  election-law  of  1868,  referred 
to  by  Mr.  Pike,  it  is  provided  as  follows : 

Sec.  39.  On  the  fifth  day  after  the  election,  or  sooner,  if  all  the  letams  have  been  receired, 
the  clerk  of  the  county  court  shall  proceed  to  open  and  compare  the  several  election-returns 


DIGEST   OF   ELECTION   CASES.  313 

which  have  been  made  to  bis  office,  and  make  abstracU  of  the  votes  gfiven  for  the  several 
candidates  for  each  office,  on  separate  sheets  of  paper;  snch  abstractSt  beings  signed  by  the 
clerk,  shall  be  deposited  in  the  office  of  the  clerk  of  the  coanty  court,  there  to  remain. 

Sec  40.  Informalities  in  the  certificates  of  the  judges  ana  clerks  at  any  election  held  in 
any  election  district  shall  not  be  good  cause  for  rejecting  the  poll-book  of  said  election 
district. 

Sbc.  41.  Should  any  clerk  of  the  county  court  reject,  or  refuse  to  count,  the  vote  on  any 
poll-book  of  their  respective  counties,  of  any  election  held  by  the  people,  snch  rejection  or 
refusal  by  such  clerk  shall  be  deemed  a  high  misdemeanor,  and  the  person  so  offending  shall 
be  indicted  therefor  by  the  grand  jury  of  his  county,  and,  on  conviction  thereof,  shall  be 
fined  in  any  sum  not  less  than  two  hundred  dollars  nor  more  than  one  thousand  dollars, 
and  shall  be  imprisoned  in  the  common  jail  not  to  exceed  four  months,  and  his  office  shall 
be  declared  vacant,  and  he  shall  forever  be  disqualified  from  the  holding  any  office  of  honor, 
trust,  or  profit  in  this  State. 

By  section  39  the  clerk  is  required,  on  the  fifth  day  after  the  election, 
to  proceed  to  open  and  compare  the  returns  and  make  abstracts  of  the 
votes  given,  &c. ;  not  to  decide  whether  precinct-officers  have  discharged 
the  duties  required  of  them ;  ncft  to  decide  whether  irregularities  had 
been  committed  ;  not  to  adjudge  these  questions,  but  only  to  open  and 
compare  and  make  abstra^U, 

Section  40  provides  that  infounalities  of  the  clerks  and  judges  shall 
not  be  good  cause  for  njeoting  the  vote  of  any  district ;  and  section  41 
denounces  a  severe  penalty  against  any  clerk  who  shall  r^ect  or  re/icse 
to  count  the  vote  on  any  poll-book. 

Yet  the  attorney- general  instructed  this  clerk  to  refeet  emd  re/use  the 
votes;  he  pursued  the  instructions,  violated  the  law,  and  deprived 
Gause  of  319  votes.  This  we  say  is  not  approved  by  the  majority  of 
the  committee  represented  by  Mr.  Pike,  but  having  been  done  they  can 
find  no  remedy  for  the  great  wrong. 

CONWAY   COUNTY. 

In  this  county  there  were  thirteen  precincts,  and  the  returns  show 
that  Mr.  Gause  received  1,032,  Mr.  Hodges  5oG.  The  votes  of  the  thir- 
teen precincts  were  returned  to  the  clerk,  counted,  an  i^)8tract  made 
out,  signed,  and  forwarded  to  the  secretary  of  state,  as  shown  by  a  cer- 
tified copy  hereto  appended : 

No.  8.—  Exhibit  C  to  deposition  of  Frank  Strong. 

At  an  election  begnn  and  holden  in  Conway  Coanty,  Arkansas,  on  the  5th  day  of  Novem- 
ber, A.  D.  1872,  in  compliance  with  an  act  of  the  legislature  passed  July  23,  A  D.  186S,  the 
following  number  of  votes  were  cast  for  member  of  Cougress  for  the  first  Congressional  dis- 
trict, according  to  the  returns  on  file  in  my  office,  viz  : 

Lucian  C.  Gause,  1,033  votes. 

Atia  Hodges,  566 : 

In  testimony  whereof  I  have  hertmnto  set  my  baud  and  the  official  seal  of  court  on  this 
16th  day  of  November,  A.  D.  iS72, 

[seal]  D.  H.  THOMAS,  Clerk. 

By  WM.  KEARNEY,  Deputy  Clerk, 

This  was  received  by  the  secretary  of  state,  as  appears  by  his  certifi- 
cate on  page  116  of  the  record. 

This  certificate  shows  that  the  clerk  received,  coanted,  and  abstracted 
the  vote  of  this  county,  and  it  was  forwarded  to  the  secretary  of  state. 
Pursuing  the  same  villainous  practices  that  were  resorted  to  in  Van 
Bnren  County,  the  deputy  clerk,  William  Kearney,  who  was  himself  a 
candidate  on  the  Baxter  ticket  for  county  clerk,  discovered  irregularities 
that  vitiated  the  returns,  from  all  the  precincts  except  Wellborn,  and 
forwarded  another  certificate  or  '^abstract,"  suppressing  the  returns  and 
votes  in  twelve  precincts,  and  counting  only  Wellborn.  This  was  the 
only  precinct,  except  one,  in  which  Kearney  received  a  mtyority  of  votes. 
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and  in  the  other  he  received  a  majority  of  only  19  ;  his  competitor  beat 
him  in  the  county  by  a  large  majority.  Standing  in  dread  of  the  penalty 
denounced  by  the  act  of  1868,  he  at  first  compared  and  counted  the  votes 
of  all  the  precincts,  and  made  out  the  abstract  showing  that  his  com- 
petitor and  Cause  had  carried  the  county  by  large  majorities.  See  the 
table  on  page  114  of  the  record.  We  have  clipped  from  it  the  vote  for 
Congress  and  county  court  clerk,  for  which  Kearney  was  a  candidate, 
made  out  by  him  and  forwarded  to  the  secretary  of  state. 
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After  this  was  done,  he  was  doubtless  assured  by  his  party  friends 
that  he  would  be  protected  from  the  penalty,  and  he  made  out  the 
other  returns,  rejected  all  the  precincts  except  Wellborn,  reduced 
Cause's  majority  from  466  to  82,  and  elected  himself  clerk  of  the  county 
by  the  vote  of  this  single  precinct.  We  append  the  deposition  of  this 
Kearney,  and  the  depositions  of  Hinkle,  Hawkins,  and  Caylor,  all  re- 
publicans. 

John  Hinkle  testifies  as  follows  (p.  Ill): 

My  name  is  John  Hinkle.  I  am  thirtj-four  years  of  ag^e  ;  am  now  and  have  been  a  res- 
ident of  Conway  Coanty,  State  of  Arkansas,  continaously  a  little  over  thirty-one  years  np 
to  the  present  time.  At  the  general  election  held  in  said  State  and  county  on  the  5tn  day  of 
November,  J 872, 1  was  a  candidate  for  the  office  of  county  clerk  of  said  county,  and  ob- 
served very  closely  the  manner  in  which  said  election  was  conducted  and  returns  thereof 
made.  I  know  that  an  election  for  Representative  in  Congress  from  the  first  district  of  the 
State  of  Arkansas,  of  which  s^dd  county  of  Conway  is  a  part,  was  held  at  all  the  voting- 

{>recincts  of  said  county  of  Conway,  according  to  the  laws  of  the  ^tate  of  Arkansas  regu- 
ating  elections,  on  the  5th  day  of  November,  1872,  and  that  the  onfy  persons  voted  for  at 
the  said  election  for  such  Representative  was  Lucian  C.  Qause  and  Asa  Hodges  ;  that  the 
said  voting-precincts  are  in  the  townships  of  Union,  Washington,  Wellborn,  Howard,  Cad- 
ron.  East  Fork,  Hardin,  Newton,  Muddy  Bayou,  Benton,  Walker,  Lick  Mountain,  and 
Griffin.  I  know  that  said  election  was  held  in  all  these  townships,  and  that  proper  returns 
thereof  were  made  by  the  officers  holding  said  election  to  the  county  clerk  ot  said  county, 
as  required  by  law.  I  have  often  seen  and  examined  said  returns  since  that  time,  and  they 
appeared  regular  and  legal.  All  the  ballots  cast  at  said  election  were  also  returned  and  de- 
posited in  said  clerk's  oSice,  and,  I  sappose,  are  still  in  the  custody  of  said  clerk.  In  about 
three  days  after  said  election,  the  returns  having  all  been  made,  as  before  stated,  said  clerk 
made  an  abstract  thereof,  showing  the  votes  cast  for  the  various  persons  voted  for  at  said 
election,  and  among  others  the  vote  cast  for  said  Lucian  C.  Gause  and  Asa  Hodges,  respect- 
ively, for  said  office  of  Representative  in  Congress,  by  which  it  appeared,  and  was  so  an- 
nounced by  said  clerk,  that  the  said  Gause  received  at  said  election  one  thousand  and  thirtj- 
two  votes,  and  the  said  Hodges  received  five  hundred  and  sixty-six  votes,  and  that  this  is 
the  true  vote  of  the  said  county  of  Conway  cast  at  said  election  for  the  persons  aforesaid ;  that 
said  abstract  was.  by  said  clerk,  hung  np  in  his  said  office  at  Snringfield,  which  was  then 
the  county-site  of  said  county  of  Conway,  for  the  Inspection  and  information  of  the  public 
I,  among  many  others,  examined  said  abstract,  and  it  exhibited  the  vote  as  above  stated. 
I  applied  to  the  said  clerk  for  a  certified  copy  of  said  abstract,  which  was  furnished  me  by 
him,  under  his  seal  of  office.    I  forwarded  the  same  to  Hon.  James  M.  Johnson,  secretary 
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of  state,  at  Little  Rock,  Ark.,  for  the  purpose  of  procnrioff  my  commission  as  county  clerk, 
and  I  am  informed  that  it  is  still  on  file  in  the  office  of  said  secretary ;  and  I  hereto  attach  a 
copy  thereof,  with  the  certificate  of  said  secretary  thereto,  and  mark  the  same  Exhibit  A, 
and  make  it  a  part  of  this  my  deposition,  which  copy  is  correct  in  all  things  except  in  the  cast- 
ing up  of  the  vote  of  the  several  townships.  The  total,  by  said  exhibit,  appears  to  be  one  thou- 
sand and  fifty-three,  when,  by  a  correct  addition,  it  should  be  one  thousand  and  thirty-two 
for  said  Gause.  Thus  corrected,  it  exhibits  the  true  vote  cast  at  said  election  for  said  Gause 
and  said  Hodges,  respectively,  as  the  same  was  returned  to  and  reported  by  the  said  clerk ; 
and  that  the  true  vote  that  the  said  Gause  received,  at  the  said  election,  was  one  thousand 
and  fifly-three  votes,  and  of  the  said  Hodges  five  hundred  and  sixty-six  votes,  for  Repre-« 
sentative  in  Congress  from  the  first  district  of  the  State  of  Arkansas.  Having  been  a  can- 
didate for  county  clerk  at  said  election,  I  inquired  into  and  am  intimately  acquainted  with 
the  whole  vote  oast  in  said  county,  and  the  statement  above  is  correct. 

William  Kearney  testifies  as  follows  (p.  117): 

I  am  about  twenty-eight  years  old.  D.  H.  Thomas  was  the  clerk  of  Conway  County  at 
the  last  general  election,  in  November,  1872.  I  was  an  acting  and  duly-authorized  deputy 
clerk  at  the  time  of  said  general  election,  to  wit,  on  the  4th  day  of  November,  1872.  I  was 
in  charge  of  the  clerk*s  office  at  that  timu.  I  received  and  counted  the  returns  of  the  elec- 
tion from  the  judges  of  the  election  of  the  various  precincts  of  the  county,  assisted  by  A.  D. 
Thomas,  another  deputy  clerk.  D  H.  Thomas,  the  clerk,  resided  at  Lewisburgh,  sixteen 
miles  from  Springfield.  A.  D.  Thomas  resided  four  miles  from  I.<ewisburgh,  on  Point 
Kemoor,  and  about  sixteen  miles  from  Spnngfield.  D.  H.  Thomas  and  A.  D.  Thomas  were 
seldom  at  Springfield,  and  that  was  the  reason  why  I  had  charge  of  the  office. 

Question  by  contestant's  counsel.  Upon  a  count  and  casting  up  of  the  returns  of  the 
various  precincts  of  Conway  County,  as  sent  in  by  the  judges  of  election,  what  was  the 
vote  of  Luciau  C  Gause,  according  to  said  returns  T 

(Objection  by  R.  A.  Burton,  attorney  for  contestee,  Hodges.  I  object  to  the  same,  be- 
cause it  is  illegal  and  seeks  to  elicit  secondary  testimony  without  first  laying  a  proper 
foundation  therefor.) 

Answer.  According  to  the  returns,  he  received  one  thousand  and  thirty- two  votes,  and 
Asa  Hodges  received  five  hundred  and  sixty-six.  There  were  returns  received  from  all  the 
voting-precincts  of  Conway  County,  to  wit,  thirteen,  and  known  and  designated  as  Griffin, 
Lick  Mountain,  Walker,  Benton,  Muddy  Bayou,  Newton,  Hardin,  East  Fork,  Cadron, 
Howard,  Wellborn,  Washington,  Union. 

Question  by  counsel  for  contestant.  Did  you  or  not  make  an  abstract  showing  the  vote  of 
Conway  County,  as  shown  by  the  returns  so  received  t— A.  I  made  the  abstract.  It  was 
ao  abstract  of  the  returns  as  they  were  sent  up  from  every  township. 

Question  by  contestant's  counsel.  Did  yon  not  post  up  that  abstract  in  your  office,  where 
it  could  be  seen  by  the  public  7^— A.  I  did  for  several  days. 

Q.  Did  you  make  any  certified  copies  of  the  abstract  of  said  election  for  or  at  the  request 
of  any  parties  t — A.  I  made  one  certified  copy  of  the  whole  abstract,  and  made  copies  of 
parts  of  it  for  different  parties. 

Q.  Were  the  ballots  of  said  election  from  said  several  precincts  of  said  county  returned  to 
or  delivered  to  you ;  and,  if  so,  where  are  said  ballots? — k.  They  were  returned  to  me,  and 
said  ballots  are  in  the  clerk's  office  now. 

Thomas  D.  Hawkins  testifies  (p.  119): 

I  am  a  resident  of  Conway  County ;  have  resided  in  said  county  twenty-five  years.  At 
an  election  held  in  the  first  Congressional  district,  in  the  county  of  Conway  and  State  of  Ar- 
kansas, it  being  a  part  of  said  district,  I  know  that  Lucian  C.  Gause  and  Asa  Hodges  were 
the  candidates  voted  for  in  the  said  county,  at  the  elecion  held  on  the  5th  day  of  Novem- 
ber, in  the  said  county.  I  observed  closely  the  manner  and  mode  of  holding  said  election, 
and  believe  the  same  was  regular.  I  know  that  Asa  Hodghes  received  five  hundred  and 
sixty-six  votes  in  said  county,  and  that  Lucian  C.  Gause  received  one  thousand  and  thirty- 
two  votes  in  the  said  countv,  for  a  seat  in  the  Forty-third  Confi^ess  of  the  United  States,  ac- 
cording to  the  returns  made  by  the  judges  of  the  election  of  the  several  precincts  of  the 
said  countv.  I  saw  the  returns  as  made  bv  the  judges  of  election  of  the  several  voting* pre- 
dnets  of  the  said  county,  to  wit,  Union,  Wellborn,  Howard,  Cadron,  East  Fork,  Newton, 
Muddy  Bayou,  Benton,  Walker,  Lick  Mountain,  Washington,  and  Griffin  and  Hardin,  and 
know  that  the  returns  as  made  by  the  several  judges  show  that  the  said  Hodges  and  Gause 
received  the  votes  above  stated.  I  also  saw  the  ballots  of  the  said  election  returned  by  the 
judges,  together  with  the  poll-books,  and  know  they  were  deposited  in  the  clerk's  office  of 
the  said  county.  I  examined  the  election  returns  of  all  the  precincts  as  thev  were  returned 
to  the  clerk  or  said  countv.  I  know  there  was  a  deficiency  in  the  poll-books  of  Wellborn 
Township,  but  don't  recollect  in  what  respect ;  but  I  believe  it  did  not  show  that  the  judges 
of  election  had  been  duly  sworn. 
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No.  46. — IhpontUm  of  A.  B.  Gaylor. 

A.  B.  Oaylor,  beings  produced,  testified  as  follows: 

After  beings  dulj  swora,  was  asked  to  state,  by  the  attorney  for  Lucian  C.  Gause,  what 
lie  knew  about  the  election  held  the  5th  of  November,  J  872,  in  Conway  County,  State  of 
Arkansas. 

(R.  A.  Burton,  counsel  for  the  contestee,  Hodges,  makes  the  same  objection  to  the  taking 
«nd  reading  of  testimony  of  witness  Gaylor  as  made  against  the  witness  Hawkins.) 

The  witness  states :  I  am  a  citizen  of  Conway  County ;  am  forty-nine  years  of  age ;  was 
•disinterested  personally  in  the  election  of  November  5,  1872 ;  was  not  a  candidate  for  any 
ofiBce  in  said  election;  was  county  and  probate  judge  of  the  county  of  Conway  at  the  time 
of  said  election ;  was  a  Republican,  and  still  act  with  the  Republican  party.  I  saw  a  certified 
abstract,  which  purported  to  have  been  made  out  by  the  clerk  of  said  county  a  few  days 
after  said  election,  which  showed  that  Lucian  C.  Gause  had  received  a  majority  of  several 
— say  four  hundred  or  upward — more  votes  over  Asa  Hodges,  the  opposing  candidate.  I 
know  that  said  Gause  and  Hodges  were  the  candidates  voted  for  as  members  of  Congress 
to  the  first  Congressional  district  of  Arkansas,  and  that  Conway  County  is  in  said  district. 

(Objection  by  R.  A.  Burton,  attorney  for  contestee,  Hodges. 

The  contestee  enters  the  same  objection  to  the  reading  of  the  deposition  of  the  witness 
Gaylor  as  to  the  witness  Hawkins.) 

Cross-examined  by  R.  A.  Burton,  attorney  for  contestee : 

Q.  Do  yon  know  of  any  elector  who  actually  cast  a  vote  for  the  contestant,  Gause,  as  a 
candidate  for  Congress  in  said  district?  If  so,  name  the  elector,  and  in  what  precinct  was 
the  voet  so  cast? — A.  I  do  not;  but  know  of  a  great  many  who  voted  for  Hodges. 

A.  B.  GAYLOR. 

This  testimony  is  conolasive  as  to  the  actaal  votes  oast  by  the  people, 
aod  not  one  word  of  complaint  of  a  want  of  perfect  fairness  in  any  pre- 
cinct has  been  offered.  And  the  majority  of  the  committee  (Mr.  Pike*8 
report)  rehash  the  argument  made  in  regard  to  Van  Buren  Gonnty, 
that  two  abstracts  were  made ;  one  was  '<  accepted  and  acted  on  by  the 
State  authorities ;''  and  the  ^^ presumption^  of  courae^^  is  that  the  vote  as 
counted  is  correct.  What  an  argument  to  sustain  so  grave  an  outrage  I 
For  the  basest  of  party  purposes  the  votes  of  the  people  of  twelve  whole 
precincts  were  suppressed  by  this  certificate^  which  was  '^  acted  on,^  made 
by  the  dirty  party  tool  Kearney,  who  by  it  elected  himself  county  clerk, 
and  by  it  contradicted  the  other  abstract  or  certificate  made  under  the 
sanctity  of  his  official  oath  as  deputy  clerk.  Of  course  the  State  authori- 
ties a^ted  on  the  certificate  that  gave  the  vote  of  this  county  for  their 
party  friends  and  companions  in  infamy.  And  because  this  corrupt 
clerk,  to  elect  himself  and  party  friends,  gave  this  fraudulent  certificate, 
and  it  was  '*  a^cted  on^  by  the  "  State  authorities  "  for  corrupt  party  ends, 
the  mouth  of  Mr.  Gause,  the  people  of  the  twelve  rejected  precincts,  all 
the  witnesses,  must  be  closed ;  for,  according  to  the  argument,  this  cer- 
tifi,cate  is  conclusive.  As  in  the  case  of  Van  Buren  County,  the  com- 
mittee refrain  from  approving  this  action  of  the  clerk,  express  no  opin- 
ion as  to  the  true,  honest  vote  cast,  but  conclude  themselves  by  this  certifi- 
cate. We  submit  that  it  was  the  duty  of  the  committee  and  is  the  duty 
of  the  House  to  take  all  the  testimony,  consider  it,  and  determine  who 
received  the  majority  of  the  votes  of  this  county,  fairly  and  legally  cast 

GREENE  COUNTY. 

The  evidence  in  resi>ect  to  the  election  in  this  county  discloses  a 
wholesale  attempt  at  fraud  perpetrated  by  the  friends  of  the  contestee 
(sitting  member)  such  as  would  never  be  tolerated  in  any  State  where 
the  people  have  the  power  to  protect  themselves. 

The  governor  had  ordered  a  new  registration,  but  none  was  made ; 
the  election  was  conducted  under  the  existing  registration ;  the  returns 
were  regularly  made  to  the  clerk,  one  E.  B.  Seeley ;  he  says  he  refused 


DIGEST  OF  ELECTION  CASES.  317 

to  receive  them  becaose  the  new  registration  had  not  been  made,  and 
he  did  not  conceive  the  election  legal ;  the  retains  were,  however,  de- 
posited in  a  book  in  the  clerk's  office,  and  the  night  before,  third  day 
after  the  election,  the  box  and  retnrns  were  stolen  from  his  office,  and 
have  never  been  seen  since.  The  law  of  Arkansas  requires  that  the 
jndges  of  elections  shall  keep  two  poll-books,  one  of  which  to  be  returned 
to  the  clerk  and  the  other  retained  by  the  jadges.  After  the  retams 
were  stolen  from  the  clerk's  office,  Mr.  Gaase  procured  copies  from  the 
judges,  certified  by  them  and  United  States  supervisors,  which  were 
filed  with  the  clerk,  were  canvassed,  compared,  and  counted  by  him,, 
and  the  foHowiDg  certificate  made  by  him : 

No.  7. —  EzhihU  B  to  dtpotition  of  Frank  Strong. 

State  of  Arkansas, 

County  of  Greene : 

If  Ezekiel  R.  Seelj,  county  clerk  and  ex-officio  clerk  of  the  eoontj  court  within  and  for 
•aid  ^oantj  and  State,  do  hereby  certify  that  at  the  general  election  held  in  the  several  Tot- 
ing* precineta  in  said  county  on  Tuesday,  the  5th  day  of  November,  1872,  the  following- 
aamed  penons  received  the  number  of  votes  set  opposite  their  respective  names  for  the  office 
of  Con^essman  of  the  United  States  from  the  first  Conf^ressional  district  of  Arkansas,  viz  : 

Lucian  C.  GAuse  received  734  votes. 

Asa  Hodges  received  25  votes. 

In  testimony  whereof  I  have  Lereto  set  my  hand  and  affixed  the  seal  of  said  county  thia 
11th  day  of  November,  1872. 

[Seal.]  E.  R.  SEELY, 

Cotmtjf  Clerk  of  Oreene  County,  Arkansas, 

The  testimony  of  Wyse  (p.  167)  and  of  Crowley  (p.  157)  proves  a  fair 
election.  The  majority  of  the  committee  agree  with  ns  that  the  gov- 
ernor had  no  power  to  set  aside  the  registration,  and  that  the  election 
was  properly  held  ander  the  existing  registration,  and  coant  the  votes 
from  Bradshaw,  Cache,  Johnson,  Salem,  and  Saint  Francis  precincts, 
which  gave  Gause  320  votes  and  Hodge  none,  but  refused  to  count  the 
rote  from  the  other  five  precincts,  because  Mr.  Gause  did  not  produce 
duplicate  poll-books  of  the  election.  We  submit  that  after  the  returns 
were  stolen  from  the  clerk's  office,  the  next  best  evidence  was  the  certi- 
iied  duplicates  returncil  to  the  clerk ;  these  were  t' accepted  and  acted"  on 
by  the  clerk  when  he  made  the  abstract,  and  his  certificate  of  the  vote 
of  this  county  ought  to  be  as  weighty  as  the  certificates  made  by  the 
clerks  of  Van  Buren  and  CotTway.  The  law  requires  the  duplicate  poll- 
books  to  remain  in  the  custody  of  the  judges,  and  surely  it  will  not  be 
denied  that  a  legal  official  custodian  of  a  document  can  authenticate  a 
copy  of  it  and  make  it  evidence,  and  the  value  of  that  evidence  is  en- 
hanced by  the  certificates  of  the  United  States  supervisors.  The  sitting 
member  has  not  o£fered  a  word  to  impeach  the  perfect  fairness  of  these 
returns,  and  we  insist  that  the  votes  of  the  other  five  precincts  should 
be  counted }  these  gave  Gause  414  votes  and  25  for  Mr.  Hodges. 

POINSBTT  COUNTY. 

There  are  five  townships  in  this  county.  The  election  was  fairly  held 
in  all  of  them.  The  retnrns  were  made  to  the  clerk,  and  were  stolen 
from  his  office  on  the  Friday  night  after  the  election.  The  judges  made 
certificates  under  oath  in  each  precinct.  These  were  presented  to  the 
clerk,  and  he  made  the  following  abstract  and  certificate. 
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Abstract  of  election-returns  from  Poinsett  County  for    *     •     •    members  of  Congress,     * 

•     "     electum  November  5,  1872. 


Congresa,    first 
district. 

Precincti 

L.C. 
Qaiue. 

4 

n 

Bolivar 

114 
64 

SL 

Scott 

52 

Greenfield.    No  certificate  has  been  had ,   

Little  River 

WttHt  Prairie 

3 

7 

Total *. 

181 

80 

State  of  Arkansas, 

Poinsett  County: 

I,  John  T.  H.  Major,  clerk  of  the  county  court  for  Poinsett  County,  do  hereby  certify 
that  the  above  is  a  correct  copy  of  the  abstract  of  votes  given  for  the  persons  therein  named 
at  the  genera]  election  held  in  said  county  November  5,  1872,  as  made  up  by  certificates  of 
judges  from  the  above-named  precincts  under  their  oaths. 

Witness  my  hand  and  official  seal  this  30th  day  of  November,  A.  D.  1872. 

[SEAL.]  JOHN  T.  H.  MAJOR, 

CUrk  of  PoinaeU  County, 

This  was  forwarded  to  the  secretary  of  state,  and  he  accepted  it,  acted 
on  itj  and  counted  the  votes  for  Mr.  Gause.  The  committee  change 
their  opinion  of  the  conclusive  effect  of  a  certificate  that  has  been  '*  ac- 
cepted and  acted  on  by  the  State  authorities,"  and  refuse  to  count  the 
vote  of  this  county.  The  testimony  on  which  the  certificate  was  based 
was  the  best  attainable  after  the  returns  were  stolen  from  the  clerk's 
office,  was  legally  secondary  evidence,  and  the  committee  ought  to  have 
followed  the  ^^  State  authorities"  and  given  Mr.  Gause  the  vote  of  this 
county. 

INDEPENDENCE  COUNTY. 

Christian. — After  the  close  of  the  polls,  and  before  the  canvass  of  the 
votes,  10  ballots  cast  for  Mr.  Gause  were  fraudulently  removed  from 
the  box,  and  10  ballots  bearing  the  name  of  Mr.  Hodges  substituted  for 
the  same.  ( W.  McCulloch,  100.)  Mr.  Gause  is  entitled  to  20  additional 
majority  by  reason  of  this  fact. 

Big  Bottom. — Mr.  Gause  received  43  votes  at  this  precinct,  all  of  which 
were  suppressed  by  the  judges.  (A,  S,  Stone,  91;  C.  J.  Washburn,  93; 
R.  0.  Bates,  94.)  ^ 

Of  votes  actually  cast  in  this  county,  therefore,  53  are  to  be  added  to 
the  aggregate  of  Mr.  Gause,  and  10  votes  are  to  be  deducted  from  the 
vote  of  Mr.  Hodges. 

The  true  vote  of  independence  County  is,  then — 

For  Mr.  Gause : 

Governor's  proclamation 585 

Big  Bottom 43 

•Cleveland} 10 

Total  votes  actually  cast 638 

Add  "outside  polls" 123 

Total 761 

For  Mr.  Hodges : 

Governor's  proclamation 769 

Deduct  Cleveland 10 

759 
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The  committee,  doubtless  by  oversight,  omitted  to  mention  this  county, 
and  probably  do  not  disagree,  as  the  evidence  is  entirely  satisfactory 
and  uncontroverted. 

The  committee,  by  their  count,  give  Mr.  Gause  13,231,  Hodges  14,374. 
To  this  should  be  added  the  following: 


County. 


Marion 

Van  Bnren , 

Conway 

PoinMtt 

Greene 

Independence 

Tote  counted  by  the  committee 
Total  vote 

Mi^rity..  


Qauie. 


176 
3*^6 
805 
J8I 
414 
63 


2.025 
13. 231 


15.256 
14,977 


279 


Hodgei. 


77 

421 

80 

25 


603 
14,374 


14,»77 


"  OUTSIDE  POLLS,"  SO  CALLED. 

Independence^  Jackson^  and  Woodruff  Counties, — We  now  come  to  the 
votes  of  qualified  electors  cast  for  Mr.  Gause  in  these  counties  at  what 
Governor  Baxter  terms  the  ^<  outside  polls,"  held  under  the  constitution 
and  laws  of  the  State  of  Arkansas  and  of  the  United  States.  At  these 
polls  there  were  polled,  counted,  and  returned  the  following  votes : 


Locality. 


Jackion  County : 

Jeffer»(m  precinct 

Independence  County : 

Washington 87 

Bate«TUTe ^ 51 

Big  Bottom 17 

Christian 38 

W  oodruff  County : 

De  View 106 

VThiteRiTer 38 

Freeman 11 

Total 


t 


These  votes  ought  to  be  counted  for  Mr.  Gause  and  Mr.  Hodges  re- 
spectively. 

Take  for  an  example  the  vote  of  Jefferson  precinct,  Jackson  County. 
It  will  illustrate  the  entire  case  so  far  as  this  point  is  concerned.  Sec- 
tion 4  of  the  act  of  July  23, 1868,  provides  as  follows :  *<  The  board  of 
registration  for  each  county,  immediately  before  such  (general)  election, 
shall  appoint  three  discreet  persons  in  ea^h  election  district  having  the 
qualification  of  electors^  to  act  as  judges  of  election  within  the  election- 
district,  and  the  judges  so  appointed  shall  select  two  persons  having  the 
like  qualifications  to  act  as  clerks  thereof."  Section  6  provides  that  the 
judges  so  appointed  shall  continue  to  act  until  the  next  general  election. 
Section  15  of  the  registration  act  approved  July  15, 1868,  a  part  of  which, 
affecting  the  appointment  of  judges  of  election,  was  repealed  by  the  act 
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of  July  23,  1868,  provides  as  follows :  ^^  If  the  persons  so  appointed 
(judges)  fail  to  act,  the  qualified  voters  when  (issefnbled  shall  have  power 
to  appoint  some  qualified  elector  to  act  in  place  of  the  person  or  persons 
so  failing  to  act  as  judge  or  judges  of  election." 

There  were  two  polls  held  at  Jefferson  precinct.  The  judges  of  one 
poll  were  William  A.  Monroe,  H.  T.  Hart,  and  Eichard  Scott }  of  the  other 
were  Lowry  Grant,  Stedman  E.  Tilghman,and  Albert  W.  Hnit;  and  the 
I)oll  held  by  the  last-named  judges  seems  to  have  been  the  only  legal 
poll  for  that  precinct.  It  is  called  an  *^  outside  poll'^  because  it  was  un- 
acceptable to  the  men  who  had  conspired  to  carry  the  election  by  fraud. 
The  election- law  requires  the  board  of  registration  to  appoint  the  judges 
of  election,  who  are  to  open  the  polls  at  8  a.  m. ;  and  in  case  of  their  fail- 
ure to  act  and  to  commence  the  election  at  that  hour,  the  qualified  voters 
present  may  elect  the  judges.  The  board  of  registration  did  not  appoint 
Monroe,  Hart,  or  Scott.  They  were  not  elected  or  appointed  by  the 
qualified  voters  present  at  8  o'clock.  Monroe  himself  testifies  (p.  52) 
that  W.  J.  Scott  appointed  the  judges  of  that  poll ;  and  A.  I.  Wolf  ( p. 
43,  and  Ex.  B,  p.  86)  shows  that  no  judges  of  election  were  appointed  by 
the  board  of  registration.  These  judges  were  not  chosen  by  the  people. 
They  were,  therefore,  not  legally  elected  judges.  On  the  other  hand. 
Grant,  Tilghman,  and  Huit  were  duly  elected  by  the  lawful  voters  pres- 
ent, no  regularly  appointed  judges  appearing;  and  they  appointed  the 
clerks.  All  of  the  judges  and  clerks  were  qualified  electors,  and  were 
sworn  according  to  law.  The  polls  were  opened  by  the  sheriff  at  the 
usual  place  of  voting  in  due  form.  The  usual  ballot-box  was  used.  iNone 
but  qualified  electors  were  permitted  to  vote.  Order  was  preserved. 
The  polls  were  closed  in  due  form  at  sunset  and  the  votes  counted,  cer- 
tified, and  returned,  as  the  law  requires.  (W.  E.  Jones,  19 ;  C.  Minor, 
26 'f  T.  H.  Phillipps,  71;  and  Ex.  A,  p.  73.)  By  the  return  Mr.  Gause 
received  246  and  Mr.  Hodges  4  votes,  which  the  clerk  refused  to  count. 

It  is  claimed  by  Mr.  Hodges  that  the  election  held  at  the  Grant, 
Tilghman,  and  Huit  polls  was  illegal,  because  the  judges  had  no  pre- 
cinct-books of  registration.  But  the  judges  of  the  Monroe,  Hart  and 
Scott  polls  had  no  such  books. 

Section  14  of  the  act  of  July  15,  1868,  provides  that  the  registrars 
shall  deposit  the  original  book  of  registration  with  the  couuty  clerk,  to 
be  by  him  preserved  as  a  record  of  the  county. 

Section  6  of  the  act  of  July  23, 1868,  provides  as  follows : 

The  clerk  of  the  eountp  court  (shall)  make  ont  and  deliver  to  the  sheriff  of  the  county  salt- 
ahle  blank  poll-books,  and  also  the  registration 'books  of  each  election- precinct  in  his  coanty, 
and  it  f-halt  be  the  dutj  of  the  sheriff  forthwith  to  deliver  such  books  to  the  judges  of  elec- 
tion within  the  respective  election-districts  to  which  such  books  belong. 

The  county  clerk  made  no  such  copies  for  any  judge,  and  it  is  not 
pretended  that  any  such  were  used.  The  book  used  by  Monroe  was  not 
copied  by  the  county  clerk  from  tbe  original  registration-book,  but  was 
made  by  Monroe  himself  from  '*  loose  slips  of  paper*^  furnished  by  Will- 
iam J.  Scott,  one  of  the  registrars.  It  was  a  copy  of  nothing ;  it  was 
a  fraudulent  device  of  Monroe  and  Scott.  The  names  were  furnished 
by  Scott,  written  down  by  Monroe,  and  afterward  submitted  to  Scott 
for  '*  comparison,  correction,  and  addition.^  Monroe  himself  (p.  49)  tes- 
tifies to  this,  and  also  that  after  delivering  this  book  to  Scott  on  the 
26th  day  of  October,  two  days  after  the  regiatration  had  closed^  and  the 
hoard  of  review  adjourned^  and  the  book  had  been  signed  and  certified 
by  Scott  and  Faulkinburg,  32  names  were  added  to  the  list.  (See  also 
pp.  68,  69.)    Besides,  the  pretended  precinct-books  did  not  correspond 
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(p.  52).  Was  that  so-called  precinct-book  of  any  validity  at  all  Iq  de* 
tenniulDg  who  were  qualified  electors  of  that  precinct  f 

The  election  held  by  Grant,  Tilghman,  and  Hait  was  conducted  as 
nearly  in  accordance  with  the  election  law  of  Arkansas  as  it  was  possi- 
ble for  qaalified  electors  arbitrarily  disfranchised  without  the  shadow 
of  law  or  justice,  by  the  action  of  a  partisan  registrar,  to  conduct  an 
election.  The  judges  had  no  ^<  precinct-book,''  neither  did  the  judges  at 
the  other  poll.  I  submit  that  the  people  cannot  be  disfranchised  by  the 
failure  of  a  registrar  or  county  clerk  to  do  his  duty.  If  either  poll  is 
to  be  rejected,  it  must  be  the  Monroe,  Hart,  and  Scott  poll,  although  in 
the  foregoing  statement  above  I  have  given  Mr.  Hodges  the  benefit  of 
this  and  every  other  vote  claimed  by  him  in  these  three  counties. 

Section  2,  article  VIII,  of  the  constitution  of  Arkansas  prescribes  the 
qualifications  of  an  elector.  Section  3  indicates  the  disqualifications. 
Eegistration  is  not  required  by  section  2,  and  the  want  of  registration 
is  not  made  a  disqualification  by  section  3.  The  registration  prescribed 
by  the  act  of  July  15, 1868,  cannot  be  either  a  qualification  or  a  condi- 
tion for  voting  under  the  constitution.  But  the  act  does  not  purport  to 
provide  that  persons  shall  not  vote  unless  registered. 

But  if  it  were  absolutely  necessary  to  register  before  voting,  it  cer- 
tainly could  not  be  claimed  that  a  single  registrar  could,  secretly,  with* 
out  notice  to  the  party  concerned,  erase  the  name  of  a  registered  voter 
from  the  original  book  of  registration,  and  withhold  it  from  the  pre- 
cinct-book, and  thus  disfranchise  the  people  at  his  pleasure.  This  would 
be  a  dangerous  power,  even  though  lodged  in  pure  hands ;  but  in  the 
hands  of  such  men  as  the  sitting  member's  partisans,  it  could  not  fail 
to  become  an  engine  of  oppression. 

Section  9  of  the  act  of  July  15, 1868,  is  in  these  words :  <'The  regis- 
trars shall  issue  a  certificate  to  every  person  who  is  found  to  be  a  quali- 
fied elector,  showing  that  said  elector  is  entitled  to  vote  until  his  certifi- 
cate is  revoked  by  the  board  of  review, 

A  registrar  has  no  authority  under  this  act  to  revoke  a  certificate  of 
registration  or  disfranchise  an  elector  by  erasing  his  name  from  the 
bc^k. 

In  Jackson  County  about  1,200  were  registered  (p.  7),  and  H.  N. 
Fanlkinburg,  a  Eepublican,  and  one  of  the  registrars  of  that  county, 
testifies  (p.  70)  that  about  one-half  that  number,  all  Democrats,  were 
erased,  some  by  Scott  and  some  by  Tatman. 

At  least  50  certificates  were  issued  by  Scott,  and  32  names  added  to 
the  Jefierson  precinct- book,  all  Kepublicans,  by  Scott,  after  the  board 
adjourned  (pp.  68,  69),  in  gross  violation  of  law. 

This  argument  applies  also  to  Independence  and  Woodruff  Counties. 
The  proof  respecting  Independence  County  will  be  found  in  the  deposi- 
tions of  J.  Campbell,  88 ;  R.  iJeill  95-97;  W.  H.  Pickett,  89,  &c.;  C.  J. 
Washburn,  93.  The  proof  relating  to  Woodruff  County  will  be  found 
in  the  depositions  of  A.  C.  Pickett,  132  :  W.  P.  Campbell,  135  5  A.  W. 
Jones,  138 ;  W.  J.  Thompson,  140. 

Counting  these  votes,  the  result  will  be  as  follows  : 

Ganse 15,256    Hodges 14.977 

Add  oatflide  polls,  Gause 524    Add  outside  polls,  Hodges   4 

Total 15,780     14,981 


Vote  for  Lacien  C.  Gause 15,780 

Yote  for  Asa  Hodges 14,981 

Majority  for  Ganse 799 

21  EG 
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In  conclamon,  we  invite  attention  to  the  evidence  in  regard  to  the 
election  in  the  connty  of  Crittenden.  By  the  census  of  1870  the  popu- 
lation of  this  connty  were  3,831  soals;  in  1872  there  were  given  2,183 
vote8,  of  which  Mr.  Hodges  claimed  to  have  received  1,889.  This  is  cer- 
tainly a  very  nncommon  ratio  of  voters  to  the  population,  strongly  indi- 
cating fraud. 

In  Burnt  Cane  precinct  there  was  but  one  tax-payer,  and  that  one  a 
woman  ;  yet  122  votes,  solid  tor  Mr.  Hodges,  are  claimed  to  have  been 
cast 

EDWARD  CRGS8LAND. 

B.  M.  8PBBR. 

L.  Q.  C.  LAMAR. 


SHERIDAN  vs.  PINCHBACK.— REPRESENTATIVE  AT  LARGE 

FROM  LOUISIANA. 

CoDfliotiDg  returns  of  the  election,  and  question  raised  as  to  which  of  the  five  boards  coa- 
•titnted  the  legal  returning-board  authorized  by  law  to  canvass  the  returns  and  promulgate 
the  result. 

The  charges  that  the  votes  of  s\%  parishes  were  illegallj  excluded  front  the  count  were- 
not  sustained  by  evidence. 

The  committee  unanimously  decided  that  the  contestee,  Pinchback,  was  not  elected. 

Majority  and  minority  report  submitted. 

Majority  report  adopted  March  3,  187&:  Yeas,  121  ;  nays,  29. 

George  Sheridan  sworn  in  March  3,  1875. 

Authorities  referred  to  :  Cushing*s  Law  and  Practice  of  Legislative  Assemblies ;  American 
Law  of  Elections. 

February  24, 1875. — Mr.  Harrison,  from  the  Committee  on  Elections, 

submitted  the  following  report: 

The  Committee  on  Elections^  to  whom  was  referred  the  contested  election 
case  of  Sheridan  vs.  Finchbackj  from  the  State  of  Louisiana^  submit  the 
following  report : 

When  this  contest  was  first  presented  to  the  committee,  the  contestee, 
Pinchbaek,  rested  his  case  upon  the  canvass  of  the  board  known  as  *Hhe 
Lynch  board.''  Upon  examination  the  committee  were  satisfied  that  the 
Lynch  board  made  its  canvass  without  the  presence  of  any  primary 
statements  of  election  or  official  data,  and  which  the  committee  deemed 
insufficient  to  show  his  title  to  the  seat  claimed  by  him. 

The  contestant,  Sheridan,  presented  no  proof  in  snpx)ort  of  his  claim 
to  the  seat,  except  that  embraced  in  Senate  Report  No.  457,  Forty-sec- 
ond Congress,  first  session,  which  was  a  report  of  a  Senate  committee  in 
a  contest  to  which  neither  the  contestant,  Sheridan,  nor  the  contestee, 
Pinchbaek,  were  parties.  This  proof  the  committee,  as  will  be  seen  by 
reference  to  their  report  at  last  session,  deemed  insufficient,  and  reported 
to  the  House  a  resolution  authorizing  the  parties  to  take  further  testi- 
mony in  support  of  their  claims,  respectively,  which  resolution  was 
adopted  by  the  House. 

Under  tbis  resolution  the  contestee,  Pinchbaek,  failed  to  take  any  tes- 
timony within  the  time  given  in  the  resolution,  and  was  enabled  only 
by  the  consent  and  courtesy  of  the  contestant,  who  extended  his  time 
twenty  days,  to  take  any  proof.  The  contestee  has  shown  a  marked  in- 
difl[erence  in  the  contest.    He  originally  failed  to  make  answer  to  the 
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notice  of  contest.  When,  at  the  last  session,  time  was  given  him  in 
which  to  take  proof,  he  failed  to  take  it  within  the  time,  and  at  this 
session  has  failed  to  appear  before  the  committee,  either  by  himself  or 
his  attorney,  although  notified  so  to  do.  In  the  testimony  he  has  sub- 
mitted, taken  under  the  resolution  of  the  House  at  last  session,  he  has 
not  attempted  to  strengthen  his  original  claim — that  the  Lynch  board 
was  the  valid  returning  board — but  the  proof  taken  by  him  has  been 
confined  to  an  attempt  to  show  fraud  in  the  election  sufficient  to  over- 
tarn  the  claim  of  contestant,  based  upon  the  legal  returns  of  the  elec- 
tion. 

The  contestant  has  taken  his  testimony  within  the  time  prescribed  by 
the  resolution  of  the  House,  and  seems  to  have  been  diligent  in  his 
efforts  to  show  his  title  to  the  i^eat  he  claims.  This  is  a  contest  on  the 
merits,  and  we  are  to  determine  the  simple  question  as  to  who  received 
a  majority  of  the  legal  votes  at  the  election.  The  contestant,  as  is 
shown,  having  made  diligent  effort  to  have  the  original  returns  pro- 
duced before  the  committee,  is  entitled,  in  the  absence  of  the  returns 
themselves,  to  the  next  best  evidence  of  what  they  show. 

We  believe,  from  the  additional  evidence  submitted  to  the  committee, 
that  we  are  now  in  possession  of  information  relative  to  the  election 
which  will  enable  the  House  to  determine  the  pending  contest  satisfac- 
torily and  equitably. 

The  present  contest  does  not,  either  necessarily  or  actually,  involve 
the  so-caiied  ^*  Louisiana  question,"  or  settle  the  matter  at  issue  pro  or 
(xm  of  the  legality  of  the  present  State  government  of  Louisiana,  as  will 
appear  from  the  several  considerations  suggested  by  the  facts  and  tes- 
timony before  the  committee. 

First.  ThecontestantwasaLiberal  Republican  candidate,  and  received, 
in  addition  to  the  full  strength  of  the  vote  of  what  was  known  as  the 
"  Fusion  party,"  a  large  Republican  vote. 

Second.  Mr.  Piuchback  received,  as  the  returns  of  l>oth  the  Forman 
and  Lynch  boards  show,  from  two  to  four  thousand  votes  less  than  were 
received  by  the  candidate  for  governor  on  the  same  ticket,  and  his  vote 
is  not  a  fair  measure  of  the  strength  of  State  officers  in  the  election  of 
1872. 

Third.  The  act  of  Congress  )>roviding  for  United  States  supervisors 
of  election  (both  political  parties  being  fairly  represented  in  the  conduct 
of  this  election)  and  empowering  them  to  exercise  such  supervision  in 
the  matter  of  registration  of  voters,  and  in  the  casting  and  counting  the 
ballots  and  all  the  details  of  the  election  until  the  result  thereof  should 
be  officially  known,  threw  such  safeguards  around  the  election  of  Con- 
gressmen as  did  not  exist  in  the  case  of  State  officers,  and  as  practically 
reudereil  any  material  fraud  in  the  case  of  the  election  of  Congressman 
impossible. 

It  appears  in  evidence  that  these  United  States  supervisors  faithfully 
executed  their, duties  without  hinderance  in  these  particulars,  so  that 
the  fraud  that  was  possible  under  the  power  of  the  State  registrars,  and 
that  was  evidently  suggested  and  contemplated  in  the  written  instruc- 
tions given  by  Mr.  Blanchard  to  his  subordinates  relative  to  the  count- 
ing of  the  vote  for  State  officers,  was  impo>sible  in  counting  the  votes 
cast  for  candidates  for  Congress. 

These  several  considerations,  in  the  judgment  of  the  committee,  so  far 
separate  the  decision  of  this  contest  from  the  settlement  of  the  question 
of  the  election  of  State  officers  in  Louisiana,  as  to  place  the  former  not 
only  on  an  independent  basis,  but  to  render  it  both  inexpedient  and  un- 
fair to  complicate  the  question  under  consideration  by  any  of  the  mat 
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tersortssaes  belongiofic  exclusively  to  the  State  governnient  of  Louis- 
iana, nor  do  we  feel  called  upou  in  tbis  coanectioQ  to  express  an  opioioa 
upon  the  status  of  the  existing  State  goveroment  in  Louisiana  or  the 
merits  of  the  socailed  Louisiana  question.  This  case  being  before  the 
committee  on  it«  merits,  we  are  to  decide  upon  the  evidence  before 
US  who  received  a  majority  of  the  votes  legally  cast  for  the  parties  re- 
spectively. 

An  election  for  Congress  for  the  State  at  lar^e  was  held,  under  the 
forms  of  law  and  at  the  time  required  by  law.  The  returns  of  the  elec- 
tion were  made  to  the  governor,  who,  under  the  law  of  that  State,  was 
the  pro|)er  officer  to  whom  the  returns  were  to  be  made.  The  election, 
so  far  as  that  of  selecting  Kepresentatives  in  Congress  was  concerned, 
was  conducted,  as  the  proof  shows,  in  the  presence  and  under  the  super- 
vision of  sn[>ervisors  appointed  under  the  act  of  Congress.  These 
returns  of  the  election,  in  the  hands  or  in  custody  of  the  governor,  were 
placed  in  the  possession  of  a  returning  board,  and  in  the  unfortunate 
conflict  which  took  ]>lace  as  to  who  constituted  the  legal  returning- 
boards,  authorized  by  law  to  canvass  the  returns  and  promulgate  the 
result,  they  passed  into  the  hands  of  several  different  returning- boards, 
and  are  now  said  to  be  in  the  possession  of  John  McEnery,  claiming  to 
be  governor  of  Louisiana.  If  there  had  been  no  contest  as  to  what  re- 
turning-board  should  have  canvassed  the  returns  and  decided  the  result, 
and  the  returns  were. before  the  committee,  these  returns  would  consti- 
tute the  best,  the  highest  evidence  of  what  these  returns  show,  and  of 
the  fact  of  who  was  elected.  These  returns,  however,  not  being  before 
the  committee,  and  the  contestant  in  this  case  having  used  ail  due  dili- 
gence to  have  them  produced,  and  failing,  we  think  he  is  entitled  to  sec- 
ondary evidence  of  what  these  returns  show. 

There  can  be  no  doubt  that  the  original  returns  of  the  election  of  1872 
were  in  possession  of  and  canvassed  by  the  board  known  as  ^^  the  For- 
man  board." 

On  this  point  the  contestant  submitted  the  following  proof: 

As  win  appear  in  the  additional  evidence  submitted  by  him,  under  the  resolution  of  the 
House,  he  sought  to  trace  up  and  possess,  for  the  purposes  of  testimony,  the  original  primarf 
rttums  made  to  the  State  executive,  and  subsequently  produced  before  the  Committee  of 
Privileges  and  Elections  of  the  Senate. 

In  furtherance  of  this  end.  Governor  Warmoth,  Mitchell,  Mr.  Forman,  Mr.  Austin,  Mr. 
Wharton,  and  others  were  summoned  as  witnesses ;  and  John  Lvnch's  testimony  before  the 
Senate  committee  was,  by  consent  of  parties,  accepted  and  filed;  and  the  following  facts 
were  brought  out,  as  will  appear  by  reference  to  the  evidence  submitted  by  the  contestant : 
Governor  Warmoth  swears  he  received  returns  of  the  election  of  November,  1872,  from  all 
the  parishes  of  the  State  but  two  (page  141),  and  that  he  opened  them  in  the  presence  of  the 
Wharton  board  (not  denied  by  Pinchback  or  attempted  to  be  disproved).  He  also  swears 
(page  495)  that  the  returns  were  delivered  by  him  to  the  De  Fernet  board.  I.  £.  Austin 
swears  (page  4  of  additional  testimony)  that  the  board  of  which  he  was  a  member,  vis,  the 
De  Ferriet  board,  received  the  returns  from  Governor  Warmoth  or  the  Wharton  board,  and 
afterward  transmitted  them  to  the  Forman  board  just  as  they  had  been  received.  Archibald 
Mitchell,  a  member  of  the  Forman  board,  swears  (page  699  Senate  Report)  that  he  received 
the  returns  from  the  De  Ferriet  board.  Forman  swears  to  the  same  effect  (pages  75  and  76 
Senate  Report).  None  of  the  above  facts  are  denied  by  Mr.  Pinchback,  nor  does  he  in  any 
manner  attempt  to  disprove  them.  Upon  page  7  of  additional  testimony  it  is  admitted  by 
Mr.  Pinchback  that  the  returns  of  the  election  of  1872  are  now  in  the  hands  of  John  McEnery, 
of  Louisiana.    The  chain  of  testimony  is  complete  concerning  the  returns. 

First  Warmoth,  second  the  Wharton  board,  third  the  De  Ferriet  board,  fourth  the  Forman 
board,  had  them  in  their  possession ;  and,  fifth,  John  McEnery  received  and  now  holds  them. 
In  answer  to  questions  by  Senator  Morton,  Governor  W^armoth  testified  as  follows  (see 
Senate  Report,  page  141): 

*'  Q.  Governor,  those  official  returns  were  received  by  you  ? — ^A.  Yes,  sir. 

'*Q.  Sealed  up? — A.  Yes,  sir. 

"  Q.  I  will  ask  when  those  returns  were  opened,  and  by  whom? — A.  They  were  opened 
by  me  on  the  14th  day  of  November,  in  the  presence  of  the  hoard  of  returning 'OjjUerst  consist- 
iwg  of  myself  the  acting  secretary  of  state,  Mr.  IFkarton,  and  Mr.  Da  Ponta  and^Mr,  Hatch.''' 
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Assuming  that  tbe  original  ^<  primary  returns"  made  to  the  governor 
from  all  the  parishes  of  the  State  but  two  were  received  by  him,  opened 
by  him  in  the  presence  of  the  Wharton  board,  delivered  by  him  to  the 
De  Ferriet  board,  and  transmitted  to  the  Forman  boBrd.  just  as  they  had 
been  received  (and  these  facts  the  additional  proof  shows),  we  are  to 
look  to  what  these  returns  show.  They  show  that  contestant  Sheridan 
received  65,016  votes,  and  contestee  Pinchback  54,402  votes. 

As  to  the  correctness  of  this  tabulation,  we  have  the  sworn  testimony 
of  Mitchell,  Forman,  and  Thomas,  a  majority  of  the  board ;  and,  in 
addition  to  this,  the  admission  of  the  contestee  (page  3  of  additional 
testimony)  that  it  is  a  compilation  of  the  returns  before  the  Forman 
board  is  conclusive. 

They  show  a  majority  of  10,614  for  contestant.  The  contestee,  how- 
ever, objects  to  this  compilation  of  the  Forman  board,  first,  because 
six  parishes  were  omitted  in  the  compilation,  and,  secondly,  because  of 
alleged  frauds  in  connection  with  the  election  throughout  the  State,  in- 
cluding frauds  in  the  city  of  New  Orleans. 

While  Mr.  Pinchback  offers  no  evidence  to  show  that  the  six  parishes 
were  illegally  excluded  from  the  count,  still  if  they  were  illegally  ex- 
cluded it  could  not  affect  the  result,  as  will  be  seen  from  the  following 
statement : 

First.  Complete  the  Forman  retnrns  by  supplying  the  omitted  parishes,  to  wit  Iberia, 
Iberville,  Saiot  James,  Saint  Martin,  Saint  Tammany,  and  Terre  Bonne,  by  the  retarnf 
of  1870 : 

Pinchback  increases  54,402  by  6,401 60,803 

Sheridan  increases  t>5,016  by  3,644 68,660 

It  would  leave  Sheridan  a  majority  of 7, 857 

Or, 

Second.  Supply  the  omitted  returns  in  the  aforesaid  six  parishes  by  the  retnrns  of 
J874: 

Pinchback  increases  54,402  by  7.406 61,808 

Sheridan  increases  65,016  by  4,842 69,858 

Sheridan's  majority  would  be 8, 050 

Or, 

Third.  In  lieu  of  either  of  the  returns  of  1870  or  1874  for  the  omitted  parishes  above, 
take  the  average  of  the  two  years : 

Pinchback  increases  54,402  by  6,903 61,305 

Sheridan  increases  65,0J6  by  4,243 69.259 

Sheridan's  minority  would  be 7  954 

Or,  supplying  the  omitted  parishes  from  the  returns  of  the  Lynch  board 
on  which  contestee  relies,  Piochback  increases  54,402  by  7,420=61,822; 
Sheridan  increases  65,016  by  4,248=69,264;  leaving  Sheridan  a  majority 
of  7,442. 

Next,  is  there  sufficient  proof  presented  by  contest.ee  of  frauds  in  the 
election  for  Congressman  at  large  in  1872,  in  Louisiana,  to  destroy  con- 
testant's majority  f 

The  principal  witnesses  relied  upon  by  the  contestee  to  prove  these 
frauds  were  B.  P.  Blauchard,  State  registrar  of  voters,  Catlin,  Long, 
Downes,  and  Gary. 

The  affidavits  of  these  parties,  taken  ex  parte^  were  filed  by  contestee 
before  the  adoption  of  the  resolution  by  the  House  at  last  session,  and 
with  the  design  of  impeaching  the  correctness  of  the  action  of  the  For- 
man board.  They  were  not  received  by  the  committee  as  competent  or 
x^nclusive  proof  of  the  facts  therein  recited  or  the  statements  therein 
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made,  but  only  as  raising  a  saspicion  of  fraud,  and  saggesting  the  pro- 
priety of  an  investigation  of  the  question  of  fraud  before  a  final  deter- 
mination of  the  questions  in  this  contest  could  be  properly  made  by  the 
committee. 

The  evidence  shows  that  Blanchard  subsequently  appeared  before 
the  judge  taking  the  testimony  in  this  case,  reaffirming  in  general  terms 
the  correctness  of  the  statements  embraced  in  his  affidavit;  but  Mr. 
Pinchback  did  not  attempt  to  confirm  Blancbard's  testimony  by  ex- 
amining his  subordinates  and  co-laborers  in  the  alleged  frauds  to 
corroborate  his  (Blanchard's)  statements.  Nor  did  any  other  witness 
appear  and  give  testimony  that  amounts  to  corroboration  of  the  state- 
ments in  Blanchard's  affidavit.  It  appears  that  counsel  for  contestant 
Sheridan  excepted  to  the  reception  of  both  Blanchard's  affidavit  and 
testimony,  and  also  the  affidavits  of  Long,  Catlin,  Gary,  and  Downs. 
The  committee,  while  receiving  the  testimony  for  what  it  is  worth,  regard 
it,  under  the  circumstances,  as  discredited  and  rebutted  in  so  many  par- 
ticulars as  to  make  it  of  little  value  in  the  determination  of  the  contest, 
because  it  appears  in  evidence  that  these  witnesses,  acting  under 
their  official  oaths,  affirmed  the  fairness  and  validity  of  the  returns 
they  seek  to  impeach  by  their  ex  parte  affidavits  made  subsequently. 
They  are  shown  to  have  been  engaged  in  trading  on  their  own  official 
corruption,  and  influenced  by  promises  of  money,  offices,  and  immunity 
from  criminal  prosecution.  Besides,  their  statements  are  incredible, 
because  of  the  safeguards  thrown  around  the  election  of  Congressmea 
by  the  act  of  Congress  of  May  30, 1870,  and  the  amendments  thereto, 
creating  and  defining  the  powers  of  United  States  supervisors,  and  be- 
cause of  strong  rebutting  testimony  from  at  least  two-thirds  of  said 
supervisors,  filed  before  the  committee  at  last  session.  Still  further,  the 
affidavits  and  testimony  referred  to  in  this  connection  are  so  general 
and  indefinite  as  that,  while  they  may  suggest  a  suspicion  of  fraud,  they 
cannot  be  considered  and  used  in  determining  the  relative  number  of 
legal  votes  cast  in  the  election. 

The  committee  in  the  report  on  this  case  at  the  last  session,  in  which 
the  propriety  of  taking  additional  testimou3'  was  suggested,  deemed  it 
prudent,  out  of  abundant  caution,  to  suggest  an  investigation  of  the 
question  of  fraud  in  twelve  parishes,  the  returns  whereof  showed  a  large 
discrepancy  between  the  returns  of  the  Lynch  and  Form  an  boards,  and 
which  were  singled  out  by  contestee  as  parishes  in  which  frauds  had 
been  committed.  The  contestee  has  utterly  failed  to  show  by  proof  that 
any  such  frauds  as  he  alleged  were  perpetrated  in  these  parishes.  In 
fact,  he  has  submitted  no  testimony  in  relation  to  any  irregularity  in 
the  conduct  of  the  election  except  in  the  parishes  of  Saint  Charles  and 
Natchitoches. 

Under  these  circumstances  the  committee  do  not  feel  justified  in  call- 
ing in  question  the  results  arrived  at  by  a  canvass  and  compilation  of 
the  returns  in  these  parishes,  especially  as  it  will  be  seen  that,  if  the 
returns  of  1874  are  substituted  for  the  returns  of  1872,  or  the  average 
vote  for  1870, 1872,  and  1874  taken  in  lieu  of  the  Forman  board  returns 
of  1872,  the  contestant  would  still  be  elected  by  a  large  majority,  as  will 
be  seen  from  the  following  calculation : 

First.  Substitute  in  the  twelve  parishes  the  returns  of  1874,  to  wit,  Pinchback  12,506, 
Sheridan  J  J, 492,  for  tlie  returns  of  1972,  to  wit,  Pinchback  d,4'4il,  Sheridan  U,2u<'j,  audihe 
respective  aggregate  vote  for  the  State  would  stand  : 

Pinchback 58,4J7 

Sheridan 62,300 

8heridan*8  majority 3,8BS 
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Seeond.  If,  in  lieu  nf  the  retoros  ot  1872  and  1874,  we  take  the  average  returns  in  the 
twelve  parishes  for  the  years  1870,  1872,  and  1874,  to  wit,  Pinchback  12,121,  Sheridan 
12,413,  we  have  the  aggregate  result  of  the  State  vote,  on  this  basis  of  average,  as  follows: 

Pinchback 58,202 

Sheridan 62,221 

SbeiWan's  majority 4,029 

The  contestant^  Sheridan,  however,  is  clearly  entitled  to  have  this  con- 
test decided  on  what  is  shown  in  the  record  in  this  case.  The  additional 
testimony  taken  by  contestee,  Pinchback,  is  in  relation  to  the  vote  in 
Saint  Charles  and  Natchitoches. 

It  will  be  seen  that  Pinchback  claims  1,000  majority  in  the  parish  of 
Natchitoches,  which  would  give  him  2,245  votes  in  that  parish  less  547 
votes  already  given  him  in  the  Forman  returns,  or  an  additional  vote 
of  1,698.  In  the  parish  of  Saint  Charles,  contestee,  Pinchback,  claims 
^2  votes  more  than  were  given  him  in  the  Forman  returns,  or  in  those 
two  parishes  2,540  votes,  which  should  be  credited  to  him,  assuming 
that  they  are  proven,  although  he  introduces  only  one  witness  to  prove 
the  vote  in  each  parish. 

But  adding  this  2,540  would  make  his  vote  63,816  to  Sheridan's  69,259, 
which  stilll  eaves  Sheridan  a  majority  of  5,413,  unless  there  were  frauds 
proven  in  New  Orleans  suffideiit  to  destroy  this  majority. 

The  witness,  and  the  only  one  relied  upon  in  this  case  to  prove  frauds 
in  New  Orleans,  was  B.  P.  Blanchard.  He  is  discredited  by  Warmoth, 
Helburn,  and  Swords,  as  well  as  by  the  fact  that  he,  with  the  most 
brazen  effrontery,  admits  that,  in  violation  of  his  official  oath  and  duty, 
he  undertook  to  secure  the  election  of  State  officers  without  any  regard 
to  fairness  in  the  management  of  the  election  ;  for  it  will  be  seen  from 
the  record  that  while  he  seemed  to  be  willing  to  admit  that  the  United 
States  supervisors  had  the  right  to  supervise  the  election  as  to  Presi- 
dential electors  and  members  of  Congress,  he  instructed  his  subordi- 
nates as  follows : 

[Oonfid«Dtial.  | 

Mr.  ,  Supervisor  of  registration,  parish  of : 

In  addition  to  the  instructions  contained  in  circular  No.  8  from  this  office,  you  are  in- 
strncted — 

I.  In  counting  the  ballots  after  the  election,  count  first  the  votes  cast  for  Presidential  elecU 
0rs  and  members  of  Congress^  keeping  separate  tally-lists  on  the  form  (No.  1)  provided  for 
that  purpose,  and  making  up  and  completing  the  statement  of  voters  for  eacn  poll,  upon 
Form  No.  1  ;  then  close  tne  box,  reseal  it,  and  proceed  in  a  similar  manner  until  all  the 
DakioDal  vote  has  been  counted.  Then  procee<l  with  the  counting  of  the  State  and  parish 
votes,  bearing  in  mind  the  fact  that  the  United  States  supervisors  of  election  and  aepntj 
narsbals  have  no  right  whatever  to  scrutinize,  inspect^  or  be  present  at  the  counting  of  the  8taU 
Mnd  parish  vole. 

II.  As  soon  as  the  count  in  each  case  is  completed  telefj^raph  the  result  to  this  office  at 
•Bce ;  should  there  be  no  telegraph  office  at  the  court-house,  dispatch  a  messenger  by  the 
quickest  route  to  the  nearest  telegraph  station. 

III.  The  stationery,  &c.,  furnished  for  each  parish  is  to  be  equally  distributed  among  all 
ihe  polling-places,  and  at  least  one  copy  of  the  election  lawn  must  be  iuruished  to  each 
poll. 

Respectfully, 

B.  P.  BLANCHARD, 
State  Registrar  of  Voters. 

And  he  admits  that  he  fraudulently  and  corruptly  gave  instructions 
to  his  subordinates,  the  substance  of  which  is  shown  from  the  following 
extract  from  his  own  statement : 

Deponent  further  tays  th«t  he  issued  from  time  tn  time  circulars  of  instroctions  to  snper^ 
▼iM»r8  sod  assistant  sapervisort  of  registration  fbr  their  observance  and  guidanoe,  eepiei 
ef  which  are  hereto  anneced  and  marked  CC.  CD,  CE,  CF,  CO,  CH,  CI,.  CK,  and  in  ad- 
dition thereto,  with  a  view  of  preventing  tlie  United  States  svipervisors  of  election  and  ether 
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officials  appointed  and  acting;  nnder  the  enforcement  acts  of  Confess  from  taking  any  cog 
nizance  whatever  of  the  resnlts  of  the  election  for  State  and  parish  officers,  he  issued  to  al 
anperyisors  of  registration  a  confidential  letter  of  instrnctions,  hereto  annexed  and  marked 
CL,  which,  for  greater  security  and  secrecy,  he  caused  to  be  sent  to  them  by  the  hands  of 
trustworthy  agents,  who  were  previously  instructed  by  him  as  to  the  details  necessary  to  be 
worked  up  to  accomplish  the  ooject  aimed  at,  namely,  the  success  of  the  Fusion  ticket  at  the 
general  election  ;  and  that  he  prepared  and  supplied  to  the  surpervisors  and  assistant  super- 
visors of  registration  throughout  tne  State  two  sets  of  blank  forms  of  tally-sheets,  statements 
of  votes,  &c.,  one  set  of  which  was  to  be  used  for  returns  for  Presidential  electors  and  mem- 
bers of  Congress,  and  the  other  for  State,  parish,  and  municipal  officers  only,  with  the  intent 
of  so  manipulating  the  vote  for  the  latter  candidates  that  those  running  on  the  Fusion  ticket 
should  be  returned  and  declared  elected  in  parishes  where  the  vote  showed  a  majority  cast 
for  the  Republican  candidates  for  Congress  and  Presidential  electors. 

And  this  serves  to  confirm  the  view  we  have  taken,  that  the  Congres- 
sional vote,  under  the  supervision  of  United  States  supervisors,  was  at 
least  counted  fairly. 

The  committee  have  decided  unanimously  that  the  contested,  Pinch- 
back,  was  not  elected.  The  report  of  the  majority  of  the  committee  at 
the  last  session,  prepared  by  the  chairman  of  the  committee,  on  the 
point  as  to  the  election  being  a  fair  one,  is  as  follows : 

They  do  not  feel  at  liberty  to  report,  upon  the  evidence  before  them,  that  this  seat  is  va- 
cant. The  registration,  election,  and  returns  were  fair  and  honeitt,  as  they  believe,  in  some, 
if  not  in  a  minority,  of  the  parishes  of  the  State. 

There  is  certainly  nothing  in  the  additional  testimony  taken  in  this 
case  showing  that  the  seat  is  or  should  be  vacant,  and  nothing  addi- 
tional challenging  the  fairness  of  the  election. 

We  therefore  recommend  the  adoption  of  the  following  resolutions : 

1.  Resolved^  That  P.  B.  S.  Pinchback  was  not  elected  a  member  of 
Congress  from  the  State  of  Louisiana  from  the  State  at  large  in  the 
Forty-third  Congress. 

2.  Resolvedy  That  George  A.  Sheridan  was  duly  elected  a  member  of 
Congress  (for  the  State  at  large)  from  the  State  of  Louisiana,  in  the 
Forty  third  Congress,  and  is  entitled  to  his  seat. 


VIEWS  OF  A  MINORITY. 

Mr.  H.  Boardman  Smith  submitted  the  following  as  the  views  of  a 
minority : 

The  undersigned  members  of  the  Committee  of  Elections,  in  the  oon- 
testedelection  case  of  Sheridan  vs.  Pinchback,  for  a  seat  in  the  House  as 
Representative  at  large  from  the  State  of  Louisiana,  submit  the  follow- 
ing as  the  views  of  a  minority. 

Upon  the  consideration  of  this  case  at  the  last  session,  the  committee 
reported  in  part  as  follows : 

FIRST. 

Is  Mr.  Pinchback  shown  entitled  upon  the  merits  to  this  seat  7 

Yonr  cmnmittee  think  not.  Mr.  Pinchback*s  orig'inai  certificate,  it  was  conceded,  and 
OoYemor  KeWogg^B  supplemental  certificate,  it  is  to  be  assumed,  were  issued  upon  the  pre- 
tended canvass  Dj  the  retuminfir.board  known  as  the  "  Lynch  board.**  Assuming  that  the 
Lynch  board  was  tlie  legal  retuming-board,  and  waiving  the  consideration  of  the  effect  of 
Mr.  Pinchback's  default  in  making  no  response  to  Mr.  Sheridan's  notice  of  contest,  /out 
committee  are  of  opinion  that  the  fact  that  the  Lynch  board  never  had  possession  of  th^ 
election-returns,  and  therefore  never  canvassed  them,  has  become  a  part  of  the  political  his- 
tory of  the  country.  They  hold  this  fact  to  be  so  notorious  that  the  House  ought  to  take 
legislative  notice  of  it  in  this  contest,  and  may  take  like  notice  of  it  for  the  purpose  of  §nf 
appropriale  legislation.  They  report,  therefore,  that  upon  the  case  as  presented  to  your  com^ 
■littee,  Mr.  Pinchback  is  not  shown  to  be  entitled  to  a  seat  in  this  House.  «( 
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SECOND. 

'  Upon  the  case  made,  oaght  Mr.  Sheridan  to  be  seatod  T 

He  Berred  upon  Mr.  Pinchback,  in  dne  time,  his  notice  of  contest,  to  which  Mr.  Pinch- 
baek  never  made  answer.  Nevertheless  his  case  is  no  stronger  in  the  judgment  of  the  com- 
mittee than  if  no  one  were  contesting  his  right,  and  the  committee  had  been  instructed  by 
Ord«>r  of  the  House  to  inquire  whetner  he  was  elected.  He  has  presented  no  proof  of  his 
election  other  than  his  certificate  and  the  printed  volume  of  testimony  taken  in  the  last  Con- 

Eess  by  the  Senate  Committee  on  Privileges  and  Elections  in  the  contest  between  Bay  and 
cMillan  for  a  seat  in  the  Senate. 
Mr.  Sheridan^s  certificate  is  as  follows : 

**  State  of  Louisiana,  Executive  Department, 

'*I^'ew  Orleans t  December  4,  1872. 

*'  This  is  to  certify  that  at  a  general  election  held  in  this  State  on  the  4th  day  of  Novem- 
ber, A.  D.  1872,  George  A.  Sheridan  received  sixty-four  thousand  and  sixteen  votes  and  P. 
B.  S.  Pinchback  received  fifiy-four  thousand  four  hundred  and  two  votes. 

**  I  therefore  hereby  declare  George  A.  Sheridan  duly  elected  to  represent  the  State  of 
Louisiana,  as  Congressman  at  large,  in  the  Forty-third  Congress  of  the  United  States. 

"Given  under  mv  hand  and  the  seal  of  the  State  this  4th  day  of  December,  A.  D.  ]872, 
and  of  the  Indepenaence  of  the  United  States  ihe  ninety -seventh. 

.    "H.  C.  WARMOTH, 

** Governor  of  Louisiana. 
"Jack  Wharton, 

** Secretary  of  StaU,'' 

Mr.  Sheridan  claims  that  the  testimony  taken  by  the  Senate  committee  shows  his  election^ 
and  that  the  House  ought  to  receive  it,  and  give  it  like  force  and  effect  as  if  it  had  been 
taken  in  the  pending  contest. 

First.  As  to  the  certificate.  Waiving  the  question  whether  in  any  case  a  governor's  cer- 
tificate alone  is  sufficient  proof  upon  tne  merits  of  title  to  a  seat  in  the  House,  it  seems  clear 
to  your  committee  that  its  effect  as  proof  rests  upon  the  presumption  that  it  is  the  official 
declaration  of  an  official  canvass  of  tne  votes. 

But  Mr.  Sheridan  concedes  that  on  the  4th  day  of  December,  when  his  certificate  was 
issued,  the  Congressional  vote  had  not  been  canvassed  by  any  retuming-board  whatever. 
This  fact  was  alno  proved  before  the  Senate  committee  (page  584). 

Second.  Mr.  Sheridan*s  case,  then,  rests  upon  the  validity  and  effect  of  the  return  of  the 
('orman  board,  found  on  pages  82  and  83  of  the  Senate  report,  for  there  is  no  other  proof  of  his 
election.  This  is  the  only  board  which  has  returned  Mr.  Sheridan  as  elected  to  Congress. 
The  historv  of  the  several  retuming-boards  will  be  found  on  page  6  et  seq.  of  the  Innate 
report.     There  were — 

1.  The  board  in  office  on  the  day  of  the  election. 

2.  The  Wharton  board,  acting  with  Governor  Warmoth  after  the  split  in  the  board. 

3.  The  Lynch  board,  held  by  the  State  courts  to  be  the  legal  returning- board  under  the 
old  election  law,  in  place  of  the  Wharton  board. 

The  De  Feriet  board,  appointed  by  Governor  Warmoth  ('*to  escape  the  clutch  of  Judge 
Durell  '*),  under  the  new  election  law,  approved  November  20,  1872. 

5.  The  Forman  board,  elected  by  the  McEnery  senate,  December  IJ,  1872,  under  the 
new  election  law,  in  place  of  the  De  Feriet  board,  appointed  during  the  recess  of  the  legisla- 
iore. 

The  House  must  determine,  then,  whether  this  volume  of  testimony,  taken  by  the  Senate 
Committee  on  Privileges  and  Elections,  is  competent  evidence  in  this  contest  (for  there  was 
no  other  proof  before  your  committee  of  the  return  of  any  board). 

In  Cnsning's  Law  and  Practice  of  Legislative  Assemblies,  the  author  states : 

**143.  The  rules  of  evidence  by  which  courts  of  justice  are  governed,  and  by  which  their 
jiroceedings  are  regulated,  in  the  investigation  of  the  cases  which  come  before  them,  make 
a  part  of  the  civil  right  of  the  citizen  as  much  as  the  rules  regulating  the  acouisition,  the 
enjoyment,  or  the  transmission  of  property,  or  which  govern  any  other  matter  of  civil  right ; 
and  when  a  question  of  the  same  nature  is  pending  in  the  legislature,  involving  private  in- 
terests only,  no  good  reason  can  be  assigned  why  the  rules  of  evidence  should  not  be  the 
same.  It  would  seem  reasonable,  therefore,  to  regard  it  as  a  rule  of  parliamentary  practice 
thai  when  the  private  interests  of  individuals  are  the  subject  of  investigation,  or,  m  other 
words,  where  the  investigation  is  a  judicial  one,  and  so  far  as  it  is  of  that  character,  the 
same  or  analogous  rules  of  evidence  should  be  applied  as  would  be  observed  in  the  investi- 
^ion  of  similar  interests  in  any  of  the  courts  of  law  or  equity  ;  and  this  appears  to  be  the 
rale  which  has  prevailed  in  modem  times.  On  the  occasion  of  what  is  called  the  Queen's 
trial,  which  took  place  on  a  bill  of  pains  and  penalties  pending  in  the  House  of  Lords,  the 
rules  of  evidence  were  strictly  observed. 

"  44.  Where  the  9abject  under  investigation  is  not  of  a  judicial  nature,  no  other  rule 
^an  be  given  as  to  the  kind  or  de^^ee  of  evidence  to  be  required  than  that  it  should  be  such 
Is  to  satisfy  the  mind  and  conscience  of  individual  members,  and  afford  them  sufficient 
fromnd  for  oelief  and  action  in  reference  to  their  own  private  affairs." 
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The  same  author  says,  in  a  precedioff  chapter : 

**2I0.  The  same  general  rules  by  which  courts  of  law  are  governed  in  reg^ard  to  the  evi- 
dence  in  proceedings  before  them,  prevail  also  in  the  inyeatieation  of  eases  of  controverted 
eleelions ;  but  inasmuch  as  a  legislative  assembly,  touching  things  appertaining  to  its  oog- 
Bisanoe,  is  *  as  well  a  council  of  state  and  court  of  equity  and  discration  as  a  coort  of  Umt 
and  justice,*  the  legal  rules  of  evidence  are  generally  applied  by  election  committees  more 
by  analogy  and  according  to  their  spirit  than  with  the  technical  strictness  of  the  ordioafy 
judicial  tribunals/* 

Again,  the  author  ^avs : 

**742.  •  •  •  Between  th<^  highest  kind  of  this  evidence  and  the  lowest  of  that 
before  alluded  to,  there  is,  of  course,  an  infinite  diversity  of  degrees  of  proof,  ranging  frem 
the  one  extreme  to  the  other,  all  of  which  are  receivable  and  entitled  to  consideration  in  par* 
liamentary  proceedings  according  to  the  nature  of  the  subject-matter  to  which  the  evidence 
is  to  be  applied. 
-    *'lll.  0/ the  ttidmue  if  common  fame. 

*'745.  In  the  earlier  periods  of  parliamentary  history,  when  it  ^a%  more  common  than  it 
has  since  been  to  institute  inquiries  into  the  conduct  of  high  officers  of  state,  the  evidence  of 
common  fame  or  report  was  admitted  as  sufficient  ground  for  an  inquiry,  though  not  for  a 
condemnation,  provided  it  *  was  a  general  report  or  voice  of  neighborhood,*  and  not  a  nmre 
'  rumor,  which  is  a  particular  assertion  from  an  uncertain  author  * ;  and  provided,  also, 
that  it  was  not  a  *  reputation  of  fame  upon  a  generality,*  but  *  upon  a  particular  specifica- 
tion.' The  evidence  of  common  fame,  thus  defined  and  restricted,  seems  proper  to  be  re- 
ceived,  for  the  pnrpose  merely  of  founding  an  inquiry  upon  it ;  and  such  seems  to  be  the 
effect  which  has  been  attributed  to  it  in  more  recent  times. 

*'747.  In  addition  to  what  may  properly  be  called  evidence,  namely,  that  which  is  obtained 
by  means  of  an  inquiry  instituted  by  the  House  or  brought  forward  by  a  party,  all  the  in- 
formation of  every  description  which  in  any  wav  comes  into  the  possession  of  the  House 
may  be  regarded  as  evidence.  Messages  from  tne  executive,  either  at  the  commencement 
or  in  the  course  of  the  session,  documents  from  the  same  .source,  returns  from  public  officers 
or  commissioners  either  in  pursuance  of  law  or  of  the  orders  of  the  House,  constitute  evi- 
dence upon  which  legislative  proceedings  may  be  founded.  In  regard  to  the  credit  which 
may  be  due  to  evidence  of  this  sort,  no  general  rule  can  be  given.  The  House  must  judge 
in  each  individual  case. 

**748.  It  frequently  happens  that  documents  received  by  one  house  from  extraneous 
sources  are  communicated  to  the  other,  either  at  its  request  or  voluntarily  on  the  part  of 
the  former.  Such  papers  are,  of  course,  to  be  judged  of  bv  the  house  to  which  they  are 
sent  according  to  their  nature  and  to  the  source  from  which  they  emanated ;  they  derive  lio 
additional  weight  from  the  medium  through  which  they  come. 

**749.  The  minutes  of  the  evidence  taken  by  one  house,  upon  which  a  bill  or  other  meas- 
ure sent  to  the  other  for  concurrence  is  founded,  are  not  unfrequently  sent  to  the  latter 
either  with  the  bill  or  measure  in  question  or  at  the  request  of  that  house.  In  the  latter 
case,  the  minutes  so  sent  become  evidence  in  that  house  to  which  they  are  sent.  In  the 
latter,  they  are  looked  upon  not  as  evidence  which  may  be  read  and  considered  as  such,  but 
only  in  the  light  of  an  index  or  memorandum  of  the  names  of  witnesses  and  of  the  state- 
ments made  by  them,  to  assist  the  house  in  its  examination.*' 

This  volume  which  Mr.  Sheridan  offers  in  evidence  is  Senate  Report  No.  457,  third  session 
Forty-second  Congress. 

Neither  Mr.  Pinchback  nor  Mr.  Sheridan  was  directly  a  party  to  the  controversy  which 
was  pending  in  the  Senate,  and  in  which  this  investigation  was  had  :  nor  was  the  question 
as  to  which  of  them  had  been  elected  Representatives  at  large  from  the  State  of  Louisiana 
directly  or  indirectly  before  the  Senate  committee. 

Your  committee  receive  the  President's  message  to  the  last  Congress  on  Louisiana  affkirs 
and  the  report  and  accompanying  exhibits  of  the  chief  supervisors  of  elections  in  that  State. 
They  also  receive  this  volume  of  tCHtimony  taken  by  the  Stnate  committee,  **  for  considera- 
tion of  the  nature  and  degree  "  of  the  evidence  it  contains,  and  "of  the  subject-matt«r  to 
which  the  evidence  is  to  be  applied/*  or,  in  the  phrase  of  courts,  *  for  what  it  is  worth. ^* 

There  is  not  a  precinct  or  parish  return  in  the  entire  volume  nor  is  there  parol  testimony 
of  the  vote  which  either  claimant  received.  Your  committee  are  satisfied,  however,  that  it 
comprises  correct  copies  of  the  returns  made  by  the  returning- boards  known  as  the  Lynch 
and  Forman  boards. 

THIRD. 

Is  the  Forman  return,  then,  sufficient  proof  upon  the  merits  of  Mr.  Sheridan's  ri^ht  to  this 
■eat? 

This  return  gives  Mr.  Sheridan  65,016  votes  against  54,402  for  Mr.  Pinchback. 

For  the  purposes  of  this  question,  let  it  be  assumed  that  the  vote  was  to  be  canvaasad 
under  the  new  election  law,  approved  by  Governor  Warmoth  November  20  (p.  62  Senate 
report),  more  than  two  weeks  after  the  election ,  and  not  under  the  old  law  (p.  47),  under 
wnich  the  election  had  been  held  and  the  parish  returns  made,  and  tjhe  canvassiQg-bo«c4 
organised  for  entering  upon  its  duties  (as  held  by  the  supreme  court  of  Louisiana). 
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And  let  it  be  further  aasamed  that  the  McEnerj  legislature  was  the  lawful  legislature  of 
Louisiana,  and  that  the  Formau  board,  elected  by  the  McEoery  senate,  was  the  lawful  re- 
tomiDg-board  for  canvassing  these  returns. 

Neyertbeless,  your  oooimittee  are  of  opinion  that  the  correctness  of  these  returns  is 
•hallenged  by  OYidenoe,  which  shows  probable  eause^  abundantly  sufficient  (certainly  more 
so  than  common  fame,  upon  which  the  House  might  act)  to  put  the  House  upon  inquiry  be- 
fore these  returns  are  accepted  as  conclusive. 

A. 

On  pages  75  and  76  of  the  Senate  report,  it  is  proved  that  the  Forman  board  was  elected 
bv  the  McEnery  i*enate  on  the  J  1th  day  of  December,  and  that  they  received  these  retarns, 
01  which  there  was  snch  an  **  immense  mass  as  was  perfectly  fearful,  and  would  make  s 
man's  hair  stand  on  end  to  look  at  them*'  (p.  897).  on  the  evening  of  the  llth  December. 
Nevertheless,  they  canvassed  them  during  the  evening  and  made  their  certificates,  bearing 
that  date  (pp.  83,  ^,  95). 

B. 

These  returns  are  signed  by  O.  F.  Hunsacker  and  S.  M.  Todd. 

The  President's  message  on  Louisiana  affairs  (Ex.  Doc.  No  9J,  third  session  Forty -second 
Congress)  is,  within  the  authority  above  quoted,  properly  before  your  committee  and  the 
Ii«use,  aside  from  the  fact  that  it  was  in  evidence  before  the  Senate  committee  (pp.  18i),  305). 

On  page  J^  of  this  document  it  is  charged  that  the  signatures  of  Hunsacker  and  Todd 
are  forgenes,  and  that  they  have  sworn  that  they  did  not  sign  the  return  on  account  of  the 
frauds  it  contained. 

C. 

Mr.  Southmayd  was  a  McEnery  man  and  a  member  of  the  Forman  board  (Senate  Report, 
p.  140).  On  page  897  he  te«tifies  to  I  is  belief  that  there  were  from  25,0U0  to  30,000  fraud- 
ulent names  on  the  regintratioo-books. 

D. 

By  the  census  tables  of  1870,  population,  p.  619,  the  male  white  population  of  Louisiana 
upward  of  tweuty-one  years  of  age  is  87,06<^:  black,  86,913.  The  same  table  discloses  that 
tf  the  67,066  whites  about  15,000  are  foreigners  unnaturaliied,  t.  e.,  there  are  in  the  State 
174,187  males,  black  and  white,  upward  of  twenty -one  years  of  age,  against  159,001  cili- 
sens.  There  was,  therefore,  in  1870,  unless  some  blacks  were  foreigners,  a  majority  of  colored 
ever  white  voters  of  15,180. 

Mr.  McMillen,  who  wai^  a  party  to  the  contest  before  the  Senate  committee,  elected  to  the 
Senate  by  the  MoEnery  legislatuVe,  testified,  at  p.  '<i7'S: 

'*  Q.  What  proportion  of  the  colored  vote  wa«  cast  for  the  fusion  or  Greeley  ticket,  in  your 
opinion  f — A.  I  think  a  very  small  proportion. 

'*  Q  How  many  thousand  votes  were  there  in  the  colored  vote  that  voted  for  Greeley  f — 
A.  My  impression  always  has  been  that  there  have  t>een  about  as  many  colored  people  who 
Toted  in  opposition  to  the  Republican  ticket  from  one  eatise  and  another  as  them  were  of 
white  people  who  voted  the  Republican  ticket,  and  that  four  or  five  thousand  would  cover 
the  entire  number  throughout  the  State.*' 

Mr.  Armstead,  the  colored  candidate  for  s€cretary  of  state  on  the  McEnery  ticket,  who 
was  active  in  organizing  colored  Greeley  and  Brown  clubs,  testified,  at  p.  495,  that  in  North- 
west Louisiana,  if  the  colored  men  voted  elsewhere  as  they  did  in  Caddo,  there  could  not 
have  been  less  than  3,000  colored  votes  for  the  fusion  ticket. 

Mr.  McMillen  was  thereupon  re-examined,  and  testified,  at  p.  501 : 

**  By  Mr.  Carpenter  : 

*'  Q.  If  the  same  questions  were  put  to  you,  would  you  answer  them  now  ibe  same  as  yo^ 
have  anawered  them  / — A.  As  they  are  down  in  the  record." 

On  page  871  et  8eq.<f  J.  Q.  A.  Fellow.s  testified  as  follows : 

Q.  In  your  conversation  with  leading  democrats  in  New  Orleans  during  the  last  canvass 
tr  two— at  the  time  ihe  fusion  was  made  by  Governor  Warmoth — state  what  their  calculation 
was  that  his  accession  to  the  party  would  be  worth  to  them  ? — A.  I  will  premise  by  saying 
ikmt  for  several  years  I  have  held  myself  somewhat  neutral  in  politics,  waiting  for  an  oppor- 
Mmity  to  arise  when  I  could  unite  with  one  party  or  another  for  the  best  interests  of  the 
ftlate ;  and  last  spring  and  summer,  when  the  canvass  was  approaching  and  being  carried 
•a,  there  was  an  effort  made  by  some  moderate  Democrats  and  Reformers,  and  a  large  ann* 
her  of  other  people  in  Louisiaaa,  eapeoially  in  New  Orleans,  that  stood  in  the  same  position 
with  myself,  to  make  a  union  with  the  beat  portion  of  the  Republican  partv  and  secure  4h# 
government  of  the  State  in  all  proper  thing^.    A  fusion  was  continually  thought  of  by  the 
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Democrats  with  the  governor.  I  was  solicited  time  and  aj^ain,  probably  bj  thirty,  I  think, 
to  join  in  the  movement  to  make  the  fasion.  Darinfi^  that  time,  say  for  two  •r  three  months, 
the  whole  matter  was  canvassed  over  and  af^ain.    They  said  that,  with  the  assistance  of  the 

f governor,  or  fusion  with  the  sfovernor,  they  conld  certainly  carry  the  State  against  the  Bepub- 
ican  party,  or  the  custom-hoose  party,  or  the  negro  party,  as  they  called  it.  I  thoaght  it 
could  not  be  done  ;  that  he  had  not  votes  enough  at  nis  command  to  do  it.  I  understood 
that  he  had  not  over  a  thousand  voters  that  were  his  followers.  They  admitted  that  there 
were  no  more  than  two  thousand  ;  but  thoy  said  this,  that  his  power,  with  the  assistance  of 
the  registration  And  election  laws,  was  good  for  twenty  thousand  votes  by  his  appointing  his 
men,  or  men  who  would  work  in  his  interest,  as  registrars,  and  the  manipulation  of  the 
registration,  and  the  appointment  of  commissioners  of  election,  and  in  placing  the  election 
polls,  and  they  thought  his  influence  was  good  for  twenty  thousand  votes.  This  was  the 
repeated  calculation  of  every  one  I  talked  with  that  finally  went  into  the  fasion  party. 
Others  refused  to  go  in,  who  were  called  *'  last-ditch  "  Democrats,  or  ''straight-out**  Dem- 
ocrats ;  many  of  tnem  refused  to  go  in  the  fusion,  and  many  of  them  voted  for  Grant  and 
Kellogg  who  were  within  my  acquaintance.  They  made  tne  same  calculation ;  there  was 
the  calculation  of  one,  two,  or  three  thousand  followers,  enough  to  make  fifteen  or  twenty 
thousand  altogether,  by  what  was  frequently  called  in  the  newspapers  and  the  people  of  the 
State  *'the  manipulation  of  these  fingers.'*  When  printed,  it  was  put  in  quotation-marks, 
'*  these  fingers.'*  This  was  the  common  talk  of  the  politicians  in  Louisiana  and  in  New  Or- 
leans, and  I  agreed  with  them. 

Q.  Do  you  now  know  that  previously  to  the  fusion  being  created  between  Governor  War- 
moth*s  party  and  the  Democratic  party,  that  the  v^ry  men  who  were  on  the  ticket  for  the 
State  officers  for  the  fusionparty— that  is,  Messrs.  McEnery  and  Ogden,  were  the  men  who 
had  denounced  Governor  Warmoth  in  the  most  bitter  terms  f — A.  Until  the  fusion  took  place 
in  August,  every  leading  politician,  every  speaker,  and  every  newspaper  denounced  him,  and 
any  alliance  with  him,  most  bitterly.  They  denounced  him  in  the  most  bitter  language. 
Some  of  it  was  not  respectful — not  fit  to  be  used.  The  canvass  had  already  commenced, 
and  Mr.  Jonas  was  the  candidate  for  lieutenant-governor ;  Mr.  Ogden,  the  candidate  for 
attorney-general ;  Mr.  Ellis,  a  lawyer,  who  was  expecting  to  secure  some  office,  I  believe, 
had  commenced.  There  were  three,  at  least,  I  remember,  who  had  commenced  to  canvass 
the  State ;  and  commenced  by  going  up  the  river,  and  then  passmg  around  through  the 
northern  parishes,  and  coming  down  by  Shreveport,  and  then  around  by  the  southern  par- 
ishes, making  a  tour  of  the  State.  They  had  reached  about  the  center  of  the  parishes  on  the 
Arkansas  line,  at  Mindon,  making  speeches  all  the  way,  when  they  were  met  with  a  tele- 

ram  at  Mindon,  and  immediatel  v  returned,  announcing  that  a  fu  «ion  had  been  accomplished, 
met  them  on  the  street  on  the  day  of  their  return,  or  it  may  have  been  the  day  after ;  It  was 
on  the  day  when  the  ratification  of  this  fusion  was  advertised  to  be  held  in  La  Fayette 
Square.  I  then  met  Messrs.  Ogden  and  Ellis  on  the  comer  of  the  street,  and  asked  them  if 
they  were  going  to  support  it.  Mr.  Ogden  was  called  to  one  side  for  a  moment.  Mr.  Ellis 
said,  **  I  am  willing  to  eat  my  peck  of  the  dirt,  or,  perhaps,  a  boshel,  bat  damned  if  I  can 
swallow  this.**  He  had  been  asked  to  speak,  but  bad  refused.  After  this  he  consented  to 
g^  in  the  second  canvass  which  had  been  arranged  by  the  fusionists — to  go  around  by  the 
southern  parishes  and  come  up  by  the  way  of  tne  western,  and  back  by  the  northern  and 
river  parishes.  I  met  him— as  we  go  down  town  frequently  to  business — aud  asked  him  the 
result.  He  said  he  had  no  doubt  from  what  he  had  seen  on  both  trips,  first  and  last,  that  the 
union  or  fusion,  as  he  termed  it,  had  lost  the  Democratic  partv  from  ten  to  twenty  thousand 
TOtes,  actual  voters ;  that  all  through  the  northern  parishes  when  he  was  on  his  first  trip  the 
leading  men  came  out  and  assured  them  they  could  carry  the  parish  by  four  or  ^re  or  six 
hundred,  or  even  a  thousand  majority ;  but  on  their  return,  coming  around  the  other  way, 
they  were  oblig^  to  go  out  and  hunt  up  the  leading  politicians  in  the  parishes,  and  they 
spoke  in  this  way :  **  Probably  we  can  carry  this  parish  ;  this  one  we  may  lose  bv  a  hon- 
dred  ;  in  this  one  we  probablv  will  not  be  beaten — mav  have  two  or  three  handred  or  four 
hundred  majority  at  the  most,  and  so  on.  So  that,  in  his  calculation,  they  lost  fifteen  thoa- 
sand  votes.  As  a  further  loss  for  the  fasion,  he  said  that  the  leading  Democrats  would  not 
support  any  such  fusion  or  go  into  it.  I  saw  a  letter  from  Ex-Governor  Moore,  of  Alexan- 
dna,  that  he  would  not  even  be  at  the  meeting.  He  is  an  influential  Democrat,  as  I  know, 
in  Rapides  Parish.  He  stated  he  would  not  be  in  the  meeting  or  be  introduced  to  Qovemor 
Warmoth,  who,  he  had  heard,  would  be  there,  and  whom  he  had  denounced,  as  he  believed, 

justly.     His  partner,  Mr.  Jonas,  who  was  at  that  time  a  candidate  for  governor 

Mr.  Ray.  Lieutenant-governor  T 
•  The  Witness.  Yes,  sir ;  and  was  displaced,  and  Mr.  Penn  put  on  the  ticket  Mr.  Hy- 
nans  read  me  a  letter ;  it  was  from  General  Moore,  denouncing  Gk>vemor  Warmoth.  Hy- 
mans  said  his  partner,  Mr.  Jonas,  was  placed  in  a  delicate  position,  where  he  could  not  say 
anything ;  but  as  for  going  into  this,  he  would  not  do  it  himself-  and,  to  my  kiK>wledge,  ht 
did  not  make  a  speech  in  the  whole  canvass.  '  A  number  of  leading  Democrats  in  New  Oi^ 
leans— some  of  the  executive  committee — after  the  fusi<)n  refused  to  go  in  the  fusion  movemenl 
at  all,  and,  to  my  knowledge,  voted  for  Grant  and  Kellogg.  As  soon  as  the  tnsion  was  made, 
1  came  out  and  went  into  the  canvass  myself  for  the  Republican  party. 
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E. 

The  conduct  of  the  State  reg^istrar  covers  the  retnrDs  with  very  f^rave  suspicion.     H*^  is- 
sued to  the  supervisors  throughout  the  State  the  following  confidential  instructions,  p.  147  : 

"  rConfidentlal.] 


ti 


Mr. ,  supervisor  of  registration,  parish  of 


"  In  addition  to  the  instructions  contained  in  circular  No.  8  from  this  office,  you  are  in- 
structed— 

**  I.  In  counting  the  ballots  after  the  election,  count  first  the  votes  east  for  Presidential  elect- 
ors and  members  of  Congress,  keeping  separate  tally-lists  on  the  form  (No.  1)  provided  for 
that  purpose,  and  making  up  anu  completing  the  statement  of  voters  for  each  poll,  upon 
Form  No.  1 ;  then  close  the  box,  reseal  it,  and  proceed  in  a  similar  manner  until  all  the  na- 
tional vote  has  been  counted.  Then  proceed  with  the  counting  of  the  State  and  parish  votes, 
bearing  in  mind  the  fact  that  the  United  States  supervisors  of  election  and  deputy  marshal! 
Aare  no  right  whatever  to  scnUinize^  inspect,  or  be  present  at  the  counting  of  the  State  and  par- 
ish vote. 

"  II.  Ab  soon  as  the  count  in  each  case  is  completed  telegraph  the  result  to  this  office  at 
once ;  should  there  be  no  telegraph-office  at  the  court-house,  dispatch  a  messenger  by  the 
quickest  route  to  the  nearest  telegraph-station. 

**  III.  The  stationery,  &c.,  furnished  for  each  parish  is  to  be  equally  distributed  among  att 
the  polling  places,  and  at  least  one  copy  of  the  election  laws  must  be  furnished  to  each  poll. 
"Respectfully, 

••  B.  P.  BLANCHARD. 

*•  State  Registrar  0/  Voters.'* 

He  sent  Mr.  Packard  the  following  letter : 

"State  op  Louisiana, 
**  Office  of  State  Registration  op  Voters, 

"  New  Orleans,  November  2,  1872. 

"  Sir:  In  reply  to  your  communication  of  date,  I  must  respectfully  decline  compliance 
with  vour  request  to  appoint  one  commissioner  ot  election  at  each  polling-place,  from  the 
Republican  party,  at  the  general  election  to  be  held  November  4,  1872. 

"  Id  regard  to  your  second  request,  I  have  the  honor  to  inform  you  that  the  list  of  polling 
places  in  this  parish  will  be  published  in  the  official  journal  and  other  papers  to-morrow,  3d 
instant. 

**  Very  respectfully, 

••  B.  P.  BLANCHARD, 
*'  State  Registrar  of  footers  and  Supervisor 

**  of  Registration,  Parish  of  Orleans. 
'*  Hon.  S.  B.  Packard, 

**  President  State  Republican  Committee/* 

If  these  papers  be  read  in  connection  with  the  supervisors'  exhibits  on  file  with  the  Clerk 
of  this  House,  and  the  affidavit  of  Mr.  Blanchard,  the  fraudulent  purpose  which  they  sug- 
frest  is  demonstrated,  so  far  as  it  can  be  by  ez-parte  testimony. 

F. 

The  return  by  the  Forman  board  of  the  Congressional  vote  was  separate  from  the  returns 
of  the  vote  for  other  officers. 

The  inquiry  of  the  Senate  committee  was  directed  wholly  to  the  other  returns. 

There  is  no  proof,  and  there  is  no  presumption,  that  the  correctness  of  this  return  was 
▼erified  by  comparison  with  the  parish  returns. 

•  «••••« 

Their  whereabouts  since  that  time  have  not  been  often  known.  It  is  safe  to  say,  they 
have  not  been  in  the  custody  of  the  law.  Some  of  the  returns  produced  before  the  Senate 
committee  were  forgeries,  p.  1095. 

What  credit  they  would  oe  entitled  to,  if  in  evidence,  need  not  be  discussed,  as  not  one 
of  them  was  before  the  aommiitee. 

G. 

The  polling-places  in  Louisiana  are  not  fixed  bv  law,  and  at  the  election  of  1872  they 
were  purposely  established  at  places  inconvenient  of"^  access,  in  the  Republican  parishes,  so 
that  in  some  instances  voters  had  to  travel  from  twenty  to  forty  miles  to  reach  them  (pp. 
d08-310).  In  some  cases  no  notice  was  given  of  their  location,  and  studied  efforts  were 
made  to  keep  their  location  from  the  knowledge  of  colored  men  (p.  308).     Supervisors*  Ex- 


334  DIGEST  OF  ELECTION  CASES. 

hibit  B,  on  file  with  the  Clerk  of  this  House,  abstracts  certain  proofs  transmitted  with  this 
report  ander  the  following  heads : 

"  Rejristration. — State  sapervisor  g^ave  no  notice  where  registration  would  be  opened. 
'*  Miscondact  of  8tate  registrars  neglecting  or  refusing  registration. 
*' State  supervisor  gave  no  notice  where  polls  would  be  held. 
**  Meager  number  of  polls  in  parishes. 

**  United  States  supervisors  threatened  and  debarred  access  to  and  view  of  polls. 
"Intimidation. 

**  Blacks  excluded  and  whites  favored. 

**  United  States  supervisors  debarred  from  remaining  with  box  after  election. 
"Boxes  ran  away  with  or  secreted  at  close  of  electioB. 

**  United  States  supervisors  threatened  and  debarred  as  witnesses  of  the  count. 
"  Misreading  of  ballots. 
"Evidences  of  tampering  and  other  frauds.'* 

There  is  an  iramease  mass  of  testimony  of  the  character  indicated  by  these  headings, 
which,  in  the  judgment  of  the  committee,  cannot  be  ignored  in  the  disposition  of  this  case. 

H. 

The  affidavit  of  Mr.  Blanchard,  to  which  no  objectiun  was  interposed  by  Mr.  Sheri- 
dan, your  committee  deem  it  their  duty  to  communicate  to  the  House.  It  is  annexed 
as  an  appendix  hereto.  Mr.  Sheridan  furnished  the  committee  with  the  affidavits  of 
two-thirds  (it  is  said)  of  the  supervisors  and  commissioners  in  the  entire  State,  deny- 
ing any  ^aud  on  their  part,  or  within  their  knowledge ;  also  with  other  affidavits 
tending  very  stronglv  to  snow  that  Blanchard  was  bribed  to  make  his  affidavit.  If  it 
was  made  for  a  consideration,  the  credibility  of  the  affiant  is  no  more  impeached  than  by 
his  own  confession  of  crime  in  the  affidavit  itself.  From  the  nature  of  the  case,  such  things 
as  he  alleges  conld  not  be  proved  by,  because  they  could  not  be  in  the  knowledge  of,  honest 
men.  It  is  of  snch  a  character,  in  the  judgment  of  >our  committee,  as  to  demand  a  most 
thorough  investigatioB  of  its  truth  or  falsity  before  Mr.  Sheridan  is  seated. 

I. 

But  again : 

The  Forman  returns  omit  six  parishes,  to  wit :  Iberia,  Iberville,  Saint  James,  Saint  Mar- 
tin, Saint  Tammany,  Terre  Bonne. 

Mr.  Sheridan  challenges  a  count  of  these  parishes  as  returned  by  the  Lynch  board. 

They  give  Mr.  Pincbback  an  aggregate  majority  of 3, 172 

The  affidavit  of  Mr.  Blaoehard,  annexed,  states  that  in  the  parish  of  Orleans  a 
frandolent  vote  of  6.737  was  counted  for  the  Fusion  ticket.  The  Lynch  board 
rejected  1,623  of  these  fraudulent  votes,  which  Mr.  Sheridan  proposed  to  de- 
duct         1,623 

The  Forman  board  gave  Pinchback  in  Saint  Charles  Parish  '^02  votes,  and  a  major- 
ity of  272.  But  this  same  board,  p.  81,  gives  Kellogg  1,2:}I  ;  Antoine  for  lieu- 
tenant-governor, 1,224;  Desloudes,  for  secretary  of  state,  1,226;  and  Field,  for 
attorney-general,  1,226.  The  Lynch  board,  p.  203,  gives  Pinchback  1,225,  just 
the  vote  which  the  rest  of  the  Republican  State  ticket  received  there,  according  to 
the  returns  of  the  Forman  board,  making  his  majority  1,080.  Moreover,  it  is 
proved  on  p.  148  that  the  Lynch  board  had  full  returns  from  Saint  Charles  Par- 
ith.  This  contest  should  be  remanded,  then,  for  further  proof,  or  Mr.  Pinchback 
should  be  credited  with  the  difference  in  his  favor  between  the  returns  of  the  For- 
man and  Lynch  boards 808 

In  Red  River  Parish  the  Forman  board  gives  Mr.  Pinchback  211  votes,  pages  81, 
82.  But  it  gives  every  other  candidate  on  the  Republican  State  ticket  from  913 
to  918.  The  return  of  the  Lynch  board,  page  20o,  gives  Mr.  Pinchback  in  this 
parish  911  votes.  The  De  Fernet  board,  page  296,  gave  Blount  for  senator  in 
the  same  parish,  911.  The  Forman  board,  paee  87,  gave  him  311,  and  gives 
Pinchback  211.  It  seems  clear  from  page  404  that  the  Lynch  board  bad  the  full 
returns  from  this  parish  also.  The  case  should  be  remanded,  then,  or  Mr.  Pinch- 
back should  be  credited  with  the  difference  in  the  returns 650 

The  census  reports  of  1870  show  the  white  population  of  the  parish  of  De  Soto  to  be 
5,111;  the  colored,  9,851.  The  registration  in  this  parish  in  1872  was,  white, 
1,004;  colored,  1,403.  The  Forman  returns  give  Sheridan  1,441  votes,  Pinchback 
445.  The  Lynch  board  returns  give  Sheridan  798,  Pinchback  992.  In  1870  the 
Republican  vote  for  auditor  was  1,032,  the  Democratic 713 

These  figures  seem  to  demand  that  the  vote  of  this  parish  should  be  investigated,  or 
the  diirerence  between  the  returns  of  the  two  boards  should  be  deducted  from  Mr. 
Sheridan's  vote 1, 19« 
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Oateide  of  the  parish  of  Orleans  there  are  fif^y-five  parishes  ia  the  State.  The  For- 
man  board  omitted  six  and  canvassed  returns  from  forty -nine;  three  of  these  are 
mentioned  above.  Accepting  the  figures  of  the  Forman  board  in  thirtv- seven  of 
the  remaining  forty-six,  without  question,  and  looking  at  the  nine  remaining  p  r- 
ishea  of  Cadoo,  Kapides,  Nalchitocbee,  Bast  Baton  Rouge,  Boseier,  Grant,  Saint 
Landry,  Webster,  and  Saint  Helena,  it  will  be  seen  that  these  nine  parishes  in  1870 
gave  an  aggregate  Republican  majority  of  2, 134.  By  the  returns  of  the  Forman 
board  they  gave  in  ]o72  a  Democratic  or  Fusion  majority  of  4,912.  See  the  docu- 
ments mentioned  below  as  to  these  parishes  respectively : 


Parlabes. 


Cftddo  

Rapides 

Natcbitochei 

Eait  Baton  Ronge 

BoHier 

Grant 

Saint  Landry 

Webater 

Saint  Helena 


Senate 

Snpenrisors' 

report. 

exhibits. 

Pagt. 

306 

C  andO. 

306 

OandF. 

TffJ 

CandG. 

3oe 

C  andG. 

309, 3H 

OaadG. 

311 

CandG. 

319 

C  aodG. 

312 

0  andG. 

313 

The  returns  from  these  nine  parishes  demand  investigation,  or  Mr.    Sheridan*s 
majority  should  be  deducted,  at  the  least,  if  nothing  b^  allowed  Mr.  Prachback.       4, 912 

The  aggregate  of  deduction  which  should  be  made,  therefore,  if  no  further  evidence 

betaken,  is.  at  the  least 12,355 

Sheridan's  majority,  by  return  of  the  Forman  board,  is 10, 614 

Lfsviag,  in  the  only  parisbee  which  can  be  coaated  without  fuvther proof,  a  major- 
ity for  Pinchback  of 1,741 

Your  committee  are  now  assuming  that  the  Fornan  board  was  the  legal  retamiog»boaird ; 
that  McEnery,  so  far  as  the  legal  returns  show,  is  the  i^jmre  governor  of  Lfonisiaoa,  and  the 
HcEnery  legislature  the  lawful  legislature  of  that  State.  They  give  to  the  documents  and 
proof,  challenging  the  returns  from  these  parishes,  the  same  consideration,  and  no  other, 
which  they  would  be  compelled  to  give  them  if  the  McEnery  government  were  in  office  and 
the  legality  of  the  Forman  board  unquestioned.  They  eoasider  the  partisan  source  from 
which  this  proof  comes,  and  withhold  from  it  their  implicit  credence.  They  do  not  say  that 
the  crimes  charged  by  it  against  the  McEnery  party  are  graver  or  better  proven  than  the 
crimes  charged  against  the  Kellogg  party.  They  perform,  in  their  judgment,  a  duty  imposed 
upon  them  by  the  order  referring  this  case,  in  reporting  that  these  papers  give  ample  warn- 
ing to  the  House  that  the  seating  of  Mr.  Sheridan,  without  further  evidence,  may  posBibly 
cover,  and  in  part  consummate,  a  conspiracy  against  the  liberties  of.  the  people  of  Louisi- 
ana, which  was  a  most  stupendous  crime.  They  do  not  feel  at  liberty  to  report,  upon  the 
evidence  before  them,  that  this  seat  is  vacant.  The  registration,  election,  ana  returns  were 
fair  and  honest,  as  they  believe,  in  some,  if  not  in  a  majority,  of  the  parishes  of  the  State. 
That  the  political  friends  of  Mr.  Pinchback  have  not  before  this,  availed  themselves  of  the 
opportunity  which  this  contest  between  candidates  on  the  respective  State  tickets  offered, 
with  process  for  witnesses  and  papers,  to  prove  to  the  country  tnat  they  carried  this  election, 
most  seriously  challenges  the  confidence  and  patience  of  the  public.  It  is  but  just  to  say, 
however,  that  the  expectation  that  Mr.  Pinchback  would  be  seated  in  the  Senate,  is,  perhaps, 
tlks  reaAOB  that  such  an  eShti  had  not  been  made. 

If  this  case  be  remanded  for  further  proof  and  be  fully  developed,  the  result,  these  is  reason 
to  believe,  will  either  demonstrate  that  the  Kellogg  government  is  rightfully  in  power  or  will 
furnish  the  proof  that  it  is  a  usurpation. 

Your  comnuttee  recommend  the  adoption  of  the  accompanying  resolutions  : 

Resolvtd^  That  the  evidence  in  this  case  is  not  sufficient  to  establish  the  right  of  either  P. 
B.  S.  Pinchback  or  George  A.  Sheridan  to  a  seat  in  this  House  as  a  Representative  at  large 
from  the  State  of  Louisiana. 

ReMolvedf  That  Mr.  Sheridan  have  leave  to  amend  his  notice  of  contest,  if  he  shall  so 
elect,  serving  upon  Mr.  Pinchback  his  amended  notice  within  twenty  days  hereafter ;  that 
Mr.  Pinchback  have  liberty  to  answer  such  amended  notice  within  forty  days  hereafter,  and 
that,  upon  the  service  of  such  answer,  the  evidence  of  the  respective  parties  be  tiJien,  under 
the  existing  laws  of  Congress  in  such  cas6  made  and  provided ;  and  that  in  case  of  default 
of  an  answer  to  snch  amended  notice,  Mr.  Sheridan  be  at  liberty  to  take  testimony  ex 
parte;  and  in  case  of  default  to  serve  an  amended  notkse  of  contest,  Mr.  Pinchback  may  serve 
a  notice  of  contest,  as  provided  by  law,  within  forty  da^s  hereafter,  and  take  testi  mony  ia 
ike  manner. 

These  resolutions  were  adopted  by  the  House. 
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Some  testimomy  has  been  taken  under  the  authority  of  the  resolutions 
and  referred  to  the  committee. 

Mr.  Pinchback,  however,  is  prosecuting  his  claim  to  a  seat  in  the 
Senate,  and  has  not  appeared,  either  in  person  or  by  counsel,  before  the 
committee. 

Can  Mr.  Sheridan  be  seated  upon  the  case  as  it  now  standi  ! 

I. 

He  cannot  be  seated  upon  the  returns  of  the  Lynch  board,  held  by  the 
State  courts  to  be  the  legal  board,  as  this  board  has  never  returned  him 
elected. 

II. 

Nor  should  he  be  seated  on  the  returns  of  the  Forman  board,  for  the 
reasons  stated  in  the  former  report  of  the  committee. 

III. 

Should  he  be  seated  on  the  parish  returns! 

A. 

These  parish  returns  have  not  been  produced  before  the  committee; 
they  were,  however,  before  the  Senate  committee,  and  Mr.  Sheridan 
seems  to  have  made  reasonable  effort  to  procure  them.  It  is  proved 
that  they  are  correctly  tabulated  in  the  Forman  returns. 

It  is  not  probable  that  the  returns  themselves  would  aid  the  commit- 
tee or  the  House  in  the  decision  of  this  case  more  tban  the  tabulation 
thereof  in  the  certificate  of  the  Forman  boarc^.  This  tabulation  is  found 
in  the  Senate  report  at  page  82. 

B. 

This  tabulation  gives  Mr.  Sheridan  65,016  and  Mr.  Pinchback  54,402 
votes,  making  Mr.  Sheridan's  majority  10,614. 

0. 

But  in  this  tabulation  six  parishes  are  omitted  Iberia,  Iberville, 
Saint  James,  Saint  Martin,  Saint  Tammany,  Terre  Bonne.  There  is  no 
sufficient  proof  and  certainly  there  is  no  presumption,  until  the  For- 
man board  is  established  as  the  legal  returning-board,  that  these  par- 
ishes were  thrown  out  for  lawful  and  adequate  reasons.  From  some  of 
them  there  were  no  returns ;  they  were  all  Republican  parishes.  In  any 
event,  it  is  the  prerogative  of  the  House  to  revise  the  action  of  the  re- 
turning-board. 

When  this  case  was  under  consideration  before,  Mr.  Sheridan  con- 
sented that  the  committ'Ce  should  count  the  vote  of  the  six  parishes,  as 
returned  by  the  Lynch  board,  which  gives  Mr.  Pinchback  an  aggregate 
majority  in  the  six  parishes  of  3,172.  Bat  Mr.  Sheridan  now  modifies 
his  proposition  as  to  these  parishes,  and,  on  page  11  of  his  last  brief, 
proposes  to  take  the  average  of  the  votes  in  1870  and  1874,  giving 
himself  in  the  omitted  parishes  4,243  and  Pinchback  6,903,  which  is 
512  better  for  himself  than  his  former  offer. 
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D. 

The  committee  in  their  report  at  the  last  session  designated  in  par- 
ticular twelve  other  parishes  as  demanding  investigation,  before  Mr. 
Sheridan  could  be  allowed  the  votes  coanted  for  him  therefrom  by  the 
Fonnan  board.  (See  point  I,  qaoted  above.)  The  House  ratified  the 
action  of  the  committee,  and  gave  due  notice  to  Mr.  Sheridan  that  the 
votes  of  these  parishes  would  not  be  counted  for  him  until  he  removed, 
by  proof,  the  violent  presumption  of  fraud  therein.  Mr.  Sheridan,  how- 
ever, has  done  no  such  thing.  He  has  not  even  attempted  it ;  but,  on 
the  other  hand,  he  comes  back,  demanding  his  seat  again,  with  the  offer 
to  compromise  with  the  House  on  these  parishes;  not  on  the  Lynch  re- 
turns, which  would  have  been  a  more  reasonable  offer,  after  his  default 
in  taking  further  testimony ;  nor  by  taking  the  vote  of  1870 ;  nor  by 
taking  the  average  vote  of  1870  and  1874,  but  by  taking  the  vote  of 
1874  alone.    (See  Mr.  Sheridan's  last  brief,  page  15.) 

E. 

Take  Mr.  Sheridan's  concession,  page  12  of  his  brief.  The  Forman  re- 
turns, found  in  the  report  of  the  Senate  committee,  at  page  82,  give  to — 

Sheridan.    Pinohback. 
65,016         54,402 

1.  Complete  the  Fonnan  returas  by  addine  the  average  of  the  votes  of 

1970  and  1874  for  the  six  omitted  parishes,  as  proposed  on  page  15 

on  Sheridan's  brief  (see  paragraph  C,  above) 4, 243  6, 903 

69,259         61,305 

2.  Deduct  the  twelve  disputed  parishes  (not  including  Orleans,  table 

C,  page  14,  Sheridan^s  brier,  and  point  D,  supra,) 14,208  8,421 

55, 051  52, 884 

3.  Sabstitute  for  the  twelve  parishes  the  returns    of  1674  (Sheridan's 

brief,  page  15) 11,492  12,556 

66, 543  65, 440 

This  leaves  Mr.  Sheridan  by  the  parish  returns,  as  tabulated  by  the 
Eorman  board  (so  far  as  corrected),  a  majority  of  1,103. 

F. 

As  to  Orleans  Parish. 

The  committee,  in  the  report  made  in  the  last  session,  deemed  it  their 
duty  to  communicate  to  the  House  the  affidavits  of  Mr.  Blanchard 
and  others,  which  were  received  in  evidence  without  objection  from  Mr. 
Sheridan,  and  which  were  annexed  as  an  appendix  to  the  committee's 
report. 

Under  the  resolntion  adopted  by  the  Honse,  Mr.  Pinchback  examined 
Mr.  Blanchard  as  a  witness. 

Mr.  Blanchard  testitied,  on  page  25  of  Mr.  Pinchback's  testimony :  <^A 
Ust  of  the  dead  men  was  lurnisbed  by  the  sextons  of  the  cemeteries  of 
New  Orleans,  and  said  lists  were  examined  with  the  registration-books, 
and  duplicate  certificates  of  registration  were  made  in  the  case  of  some 
of  them.'* 

He  states  the  number  of  these,  to  the  best  of  his  recollection,  as  500. 

He  also  testified  that  fraudulent  certificates  of  registration,  which  had 
been  issued  in  1870,  were  gotten  by  the  witness  from  parties  who  had 
them,  and  were  furnished  to  other  parties,  for  fraudulent  use  in  the  elec- 
tion in  1872,  to  the  number  of  about  800. 

22  £  G 
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He  also  testified  that  a  fraadalent  erasure  of  colored  voters  was  made^ 
to  bis  personal  knowledge,  in  New  Orleans  (see  page  33,  Piuchback's 
testimony),  to  the  nnmber  of  2,200. 

Bat  the  affidavit  of  Mr.  Blanchard  was  not  the  only  evidenoe  which 
was  before  the  committee  and  communicated  to  the  House  in  the  ap- 
pendix to  the  majority  report.  Mr.  Blanchard  was  strongly  corroborate 
by  the  affidavits  of  Walter  S.  Long,  Henry  L,  Downs,  W.  L.  Gatlin,  and 
Thomas  J.  N.  Carey,  which  were  also  published  with  the  former  report 
of  the  committee. 

But  if  there  were  no  corroboration,  and  if  the  stupendous  frauds  in 
this  election  were  not  known  to  all  the  world,  as  they  are,  the  testimony 
of  Mr.  Blanchard  (which  was  not  effectively  shaken  upon  cross-exami- 
nation) proves  to  our  satisfaction  that  the  registration  in  New  Orleans 
was  grossly  fraudulent.  If  it  was  fraudulent  only  to  the  extent  indi- 
cated by  this  witness,  it  was  sufficiently  so  to  more  than  balance  the 
majority  of  1,103  (see  paragraph  E,  supra)  outside  of  Orleans  by  the 
corrected  Forman  returns. 

In  the  work  upon  elections  by  Mr.  McCrary,  late  chairman  of  the 
Committee  of  Elections,  just  issued  from  the  press,  he  says,  at  page  13: 

Where,  however,  a  portion  of  the  voters  of  a  g^ven  precinct  are  tbiu  unjustly  denied  th» 
privilege  of  registration,  and  another  portion  are  duly  registered  and  permitted  to  vote,  na 
doubt  is  entertained  but  that  the  entire  poll  should  be  rejected,  if  the  votes  of  the  former 
class  cannot  be  counted,  and  if  they  are  sufficiently  numerous  to  affect  the  result. 

Blanchard's  testimony  was  corroborated  by  Mr.  Packard,  on  pages 
905  and  906  of  the  Senate  report  (which  was  resworn  by  Mr.  Packard 
and  formally  put  in  evidence  in  this  case),  both  as  to  the  false  certifi- 
cates of  registration  and  as  to  dead  men  being  continued  on  the  regis- 
tration.  He  states,  also,  that  to  one  house  in  the  sixth  ward  in  New 
Orleans  126  names  were  registered. 

Mr.  Blanchard  was  also  corroborated  as  to  the  country  parishes  by 
the  returns  of  the  United  States  supervisors,  on  file  with  the  clerk  of 
this  House.  Indeed,  though  he  implicates  himself  as  an  accomplice  in 
the  frauds  which  he  discloses,  and  though  he  has  doubtless  been  paid 
for  bis  treachery  to  his  confederates  in  crime,  yet  he  is  so  far  corrobo- 
rated as  to  warrant  a  conviction  of  an  accomplice  in  a  criminal  court 
upon  his  testimony. 

It  is  insisted  on  the  part  of  Sheridan  that  Blanchard,  Long,  Downs^ 
Gatlin,  and  Carey,  whose  affidavits  are  printed  in  the  appendix  to  the 
former  report  of  the  committee  in  this  case,  are  not  credible  witnesses. 

Mr.  Pinch  back  has  only  sworn  Mr.  Blanchard.  He  did  not  omit  to 
swear  the  others  because  they  were  not  accessible,  nor  because  they  had 
retracted,  for  they  were  all  sworn  in  the  case  of  Lawrence  vs.  Sypher. 
We  would  not  consider  their  ex-parte  affidavits  for  the  benefit  of  Mr* 
Pinchback.  He  should  have  examinetl  the  witnesses  upon  the  stand. 
The  committee  said  of  this  evidence  in  their  former  report:  '^Itis  of 
such  a  character,  in  the  judgment  of  your  committee,  as  to  demand  a 
most  thorough  investigation  of  its  truth  or  falsity  before  Mr.  Sheridan 
is  seated  ]  and  that  ^'  these  papers  give  ample  warning  to  the  House 
that  the  seating  of  Mr.  Sheridan,  without  further  evidence,  may  possibly 
cover,  and  in  part  consummate,  a  conspiracy  against  the  liberties  of  the 
people  of  Louisiana,  which  was  a  most  stupendous  crime." 

While  the  committee  would  not  consider  exparte  testimony  for  the 
purpose  of  seating  Mr.  Pinchback,  they  cannot  shut  their  eyes  to  it, 
and  to  the  1,100  manuscript  pages  of  official  reports  on  file  with  the 
Clerk,  the  President's  message^  and  the  Senate  testimony,  for  the  pur- 
pose of  seating  Mr.  Sheridan,  especially  after  the  action  of  the  House  in 
remanding  this  case,  that  this  matter  might  be  cleared  up. 
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This  evidence  charges  that  all  these  parties  were  in'  a  conspiracy  to 
carry  this  election  by  ballot-box  staffing  and  other  fraads,  and  that  they 
carried  it  in  this  wny,  if  they  carried  it  at  all. 

Mr.  Sheridan  insists  that  they  lie  about  it ;  bnt  he  has  sworn  but  one 
witness  to  prove  it,  whose  testimony  in  fall  is  as  follows : 

EMir^E  HiLBORN,  being  sworn,  deposes  and  sajs : 

Question.  Will  you  state  what  position  you  held  in  the  election  of  187^7 — Answer.  I  was 
sDpervisor  of  registration  in  the  tbird  (3d)  ward— at  least,  assistant  supervisor. 

Q.  Did  any  one  approach  yon  making  propositions  to  stuff  the  ballot-boxes  in  your 
ward  ? — A.  Yes,  sir. 

(Question  objected  to  as  being  leading.) 

Q.  State  fully  as  to  any  and  all  approaches,  if  any,  that  were  made  to  you  by  any  person 
with  reference  to  stuffing  the  ballot-boxes  in  your  (the  3d)  ward  in  1872. — A.  The  first  party 
who  approached  me  was  Mr.  Catlin. 

Q.  William  f — A.  Yes,  sir.  1  told  him  I  could  carry  the  ward  without  using  any  such 
means ;  and  about  four  oVlock  on  Sunday  morning,  before  the  day  of  election,  Mr.  Blanch- 
ard  came  with  three  parties  in  a  cab,  and  told  me  he  had  three  boxes  outside  already  fixed, 
and  that  1  should  taxe  them.     I  refused  them. 

Q.  Was  this  Mr.  Blanchard  State  registrar  of  voters? — A.  Yes,  sir. 

Q.  He  approached  you  in  company  with  Mr.  Catlin  f — A.  Yes,  sir. 

Q.  With  three  (3)  boxes  f — A.  He  said  he  had  three  (3)  boxes  out  in  the  cab  already 
fixed. 

Q.  And  requested  you  to  use  them  in  the  place  of  the  boxes  that  were  to  be  voted  in  dur- 
ing the  day  T 

(Objected  to  on  the  ground  of  its  being  a  leading  question,  and  dictating  the  answer  to 
witness. ) 

Q.  What  did  he  mean  by  saying  those  boxes  were  already  fixed  f 

(Objected  to  as  asking  the  opinion  of  the  witness  upon  a  fact  not  within  his  knowledge.) 

A.  From  all  I  can  learn,  they  were  already  fixed  with  tickets  to  carry  the  ward  with  a 
majority ;  but  I  don't  know  if  he  had  them  used  by  the  Republicans  or  Democrats ;  I  didn't 
ask  him ;  I  told  him  I  hadn't  any  use  for  them. 

Q.  Were  you  a  Fusionist  or  a  Republican  ? — A.  Fusionist. 

Q.  Were  any  of  those  boxes  made  use  of  in  the  ward  f — A.  No,  sir. 

Q.  Could  any  stuffing  of  ballot-boxes  have  taken  place  in  the  ward  without  the  cogni- 
zance of  the  United  States  supervisor  and  all  the  State  supervisors? — A.  It  could  not. 

Q.  Was  the  election  aulet  and  peaceable  ? — A.  It  was. 

Q.  Were  the  boxes  taken  to  the  Mechanics'  Institute  in  accordance  with  law  ?— A.  They 
were. 

(Objected  to  as  leading.) 

Q.  Were  they  properly  guarded  on  their  way  there? — A.  About  fifty  (50)  policemen 
guarded  them. 

(Same  objection.) 

Q.  Did  you  accompany  them  ? — A.  I  did,  with  both  supervisors. 

(Same  objection.) 

Q.  Was  there  any  attempt  made  to  open  any  of  the  boxes  on  their  way  to  the  State- 
house? — A.  There  was  not 

Q.  Were  they  deposited  in  the  State-house  1 — A.  They  were. 

(Same  objection.) 

Q.  Were  you  present  during  the  counting  of  the  various  polls  of  the  third  (3d)  ward  f — 
A.  I  was,  all  the  time. 

(Same  objection.) 

Q.  Wliat  was  the  general  character  of  the  election  in  the  third  (3d)  ward  as  far  as  regards 
peace  and  order  ? — A.  Very  peaceable. 

Q.  W^hat  do  you  say  in  regard  to  the  manner  of  counting  the  votes  cast  in  the  third  ward 
as  to  fairness  or  unfairness  f — A.  Every  box  that  was  opened  was  opened  in  the  presence  of 
the  United  States  supervisor,  the  Liberal  supervisor,  the  Democratic  supervisor,  and  the  Re- 
form supervisor,  myself,  and  commissioners  of  election. 

Q.  Were  there  any  piurties  in  addition  to  the  supervisors  provided  by  the  State  and  the 
United  States  law  present  upon  the  counting  of  the  votes  in  the  Mechanics'  Institute  f — A. 
There  were. 

Q.  What  party  did  they  belong  to;  by  whom  were  they  sent? — A.  By  the  Reform  party. 

Q.  That  was  a  distinct  party  from  the  Fusion  party  f — A.  Yes,  sir. 

Q.  Separate  ticket  in  the  State? — A.  Yes,  sir. 

Q.  As  far  as  you  know,  was  or  was  not  the  count  of  the  votes  of  the  third  ward  free 
and  fair  ? — A.  It  was. 

Q.  Would  it  be  within  your  knowledge  if  it  had  not  been  ? — A,  It  would.  Every  box 
was  counted,  signed  by  all  of  the  supervisors.  United  States  supervisors,  every  one,  as  cor- 
rect. 
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Mr,  Blancbard,  it  will  be  remembered,  was  the  State  registrar,  having 
complete  coDtrol  of  the  election  machinery  tbroaghout  the  State.  This 
is  Mr.  Sheridan's  own  witness,  sworn  for  no  other  apparent  reason  than 
to  disprove  the  evidence  of  Blanchard  and  Oatlin ;  and  he  testifies  that 
Blanchard  and  Catlin  were  in  precisely  the  business  they  swear  they 
were  in  themselves. 

His  further  testimony,  that  the  three  stuffed  ballot-boxes  could  not 
have  been  used,  proved  that  the  State  registrar,  Blanchard,  who  is  gen- 
erally supposed  to  be  an  expert  in  election  villainies,  didn't  understand 
his  business. 

Despite  the  bad  character  of  these  witnesses,  their  testimony  carries 
conviction  to  our  minds  of  its  substantial  truth,  with  possible  exaggera- 
tion. It  is  an  appalling  fact  that  such  a  state  of  things  can  exist,  as 
even  the  partial  truth  of  this  testimony  would  show,  outside  of  a  penal 
colony.  And  it  is  surprising  to  us  that  a  seat  in  Congress  should  be 
stoutly  claimed  without  a  more  serious  attempt  to  refute  such  damaging 
testimony. 

Is  it  a  fit  thing  that  this  House,  by  seating  Mr.  Sheridan,  should  wink 
at  or  cover  the  shameless  iniquity'  of  Louisiana  politics! 

lY. 

The  parishes  to  which  especial  attention  has  been  called,  to  wit,  the 
six  parishes  omitted  froth  the  Forman  returns,  the  'Hwelve  disputed 
parishes,"  and  Orleans  Parish,  are  not  by  any  means  the  only  parishes 
which  might  be  seriously  questioned,  but  they  are,  in  our  judgment, 
sufficient  to  dispose  of  this  case. 

We  do  not  deem  it  necessary  to  discuss  the  claim  of  Mr.  Pinchback 
to  be  seated  upon  the  proofs  in  the  case.  We  recommend  the  adoption 
of  the  following  resolution  as  a  substitute  for  the  resolution  of  the  ma- 
jority, seating  Mr.  Sheridan : 

Besolvedj  That  George  A.  Sheridan  is  not  shown  to  be  entitled  to  a 
seat  in  this  House  as  Bepresentative  at  large  from  the  State  of  Lou- 
isiana. 

H.  B.  SMITH. 

G.  W.  HAZELTON. 

IRA  B.  HYDE. 

LEMUEL  TODD. 

CHARLES  R.  THOMAS. 


LAWRENCE  VS.  SYPHER.— FIRST  CONGRESSIONAL  DISTRICT 

OF  LOUISIANA. 

Certificates  of  election  were  held  bj  both  claimants,  there  being  five  returning* boards 
claiming  an  existence  in  the  State. 

Gross  irregularities  charged  in  the  conduct  of  election  and  in  the  removal  of  voting- 
places  to  distant  and  inaccessible  points. 

Votes  lost  to  contestee  bj  reason  of  failure  to  establish  proper  voting-places  cannot  be 
counted  or  estimated  unless  the  provisions  of  the  enforcement  act  were  strictly  followed, 
which  is  not  claimed  in  this  case. 

Majority  report  in  favor  of  contestant. 

Minority  report  declaring  that  neither  Lawrence  nor  Sypher  has  shown  himself  entitled  to 
a  seat  in  the  Forty-third  Congress. 

Majority  report  adopted  March  3,  1875— Yeas,  135;  nayp,  86  ;  not  voting,  63. 

Effingham  Lavi  rence  sworn  in. 
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February  27,  1875. — Mr.  James  W.  Robinson,  from  the  Committee  on 

Elections,  submitted  the  following  report: 

The  Committee  on  Elections^  to  whom  was  referred  the  contested  election  case 
of  Lawrence  against  Sypher^from  the  first  Congressional  district  of  Lou- 
isiana, submit  the  following  report: 

Both  claimants  held  certificates  of  election,  on  which  they  asked  to  be 
seated,  but  the  House  gave  the  prima  facie  right  to  Mr.  Sypher  and 
seated  him,  and  adopted  resolutions  for  serving  notice  of  contest,  filing 
answer,  and  taking  testimony  by  the  parties,  so  that  the  case  was  not 
ready  in  hearing  on  its  merits  until  the  present  session  of  Congress. 

The  committee  find  that  of  the  five  returuing-boards  that  had  an  ex- 
istence, claiming  the  right  to  canvass  the  returns  of  the  election  in  Lou- 
isiana in  1872,  only  two  ever  pretended  a  promulgation  of  the  result  of 
any  canvass  made,  viz,  the  Formau  board  and  the  Lynch  board,  so 
called.  The  committee  have  not  found  it  necessary  to  decide  which,  if 
either,  of  these  boards  was  the  legally-constituted  board  to  make  such 
canvass. 

We  find  the  Forraan  board  had  actual  possession  of  the  parish  re- 
turns, and  so  far  as  they  were  promulgated  they  were  correctly  tabu- 
lated, and,  with  the  exceptions  hereinafter  mentioned,  are  substantially 
correct.    They  are  as  follows : 

Compiltd  returns  of  an  election  held  in  the  State  of  Louisiana  for  Congressmen  on  the  4th  day 
of  November^  A,  D.  Ib72,  pursuant  to  the  provisions  of  an  act  entitled  *'Jn  act  to  regulate 
the  conduct  and  to  maintain  the  purity  and  freedom  of  tlectionSf'^  if^.y  approved  March  16, 
lb70. 

riRST  COIfORESSIONAL  DISTRICT. 
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It  will  be  observed  that  no  returns  are  reported  from  Saint  Bernard 
and  Saint  Tammany  Parishes.  The  evidence  shows  that  in  Saint  Ber- 
nard Parish  Sypher  received  410  votes  and  in  Saint  Tammany  629  votes, 
and  that  Lawrence  received  in  Saint  Bernard  270  votes  and  in  Saint 
Tammany  460  votes,  which  should  be  counted  for  them  respectively. 
That  in  the  ninth  ward  of  the  parish  of  Orleans  943  votes  were  reported 
by  the  Forman  board  as  cast  for  Sypher  as  candidate  for  Congress  from 
the  second  district  instead  of  the  first.  The  evidence  satisfies  the  com- 
mittee that  he  should  receive  credit  for  these  943  votes. 
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Making  these  corrections,  Mr.  Sypher's  total  vote  would  be  11,088, 
and  Mr.  Lawrence's  total  vote  would  be  13,035. 

To  overcome  this  majority  of  1,947  votes,  as  shown  for  Mr.  Lawrence 
by  the  returns,  the  committee  is  asked  to  make  deductions  for  frauds, 
&c.  The  principal  ground  on  which  the  claim  is  based  is  the  fact  that 
in  Plaquemines  Parish  the  first,  second,  and  third  ward  voting-places 
were  abolished  for  that  election,  by  means  of  which  a  large  Republican 
voting  population  was  left  in  the  upper  part  of  that  parish  from  25  to 
35  miles  from  the  nearest  polls.  The  committee  characterize  the  aboli- 
tion of  these  voting-places  as  an  outrage,  for  which  there  should  be  some 
relief.  They,  however,  find  that  Mr.  Lawrence  was  not  a  party  to  this 
wrong,  and,  so  far  as  he  was  able,  he  caused  restitution  by  tendering 
to  all  voters,  irrespective  of  party,  the  free  use  of  his  steamboat,  which 
went  down  &om  Orleans  and  stopped  at  the  several  landings  and  took 
voters  to  the  polls  down  the  river. 

The  committee  are  unable  to  estimate  the  number  who  failed  on  that 
account  to  vote,  but  think,  from  the  evidence,  that  it  could  not  have 
exceeded  about  350  votes  altogether.  The  Republican  vote  in  that  parish 
was  1,040  in  1872.  In  1874  it  was  1,417,  or  377  increase.  As  that  parish 
was  quiet,  the  probability  is  the  vote  of  1874  would  be  a  fair  test,  but 
the  vote  for  Lawrence  was  also  increased  several  hundred  over  1872. 

The  committee,  however,  are  not  able  to  find  any  principle  of  law  on 
which  votes  could  be  added  for  that  parish,  even  granting  votes  were 
lost  to  Mr.  Sypher  by  reason  of  the  failure  to  establish  proper  voting- 
places,  unless  the  provisions  of  the  enforcement  act  were  strictly  fol- 
lowed, which  no  one  claims  was  done. 

The  other  claim  of  contestee  is  that  in  the  seven  wards  of  Orleans 
Parish,  in  the  first  district,  sufficient  fraudulent  votes  were  counted  for 
Lawrence  to  make  all  of  his  majority  counted  as  above. 

The  evidence  on  this  point  is  very  conflicting,  and  the  witnesses  sub- 
jected to  the  criticism  of  being  parties  to  the  crime.  Their  means  of 
knowing  how  far  they  were  successful  in  their  effort  to  carry  the  elec- 
tion by  fraud  wa«  not  sufficiently  accurate  to  satisfy  the  committee  of 
the  correctness  of  their  estimates.  In  fact,  with  one  or  two  exceptions, 
the  witnesses  did  not  pretend  to  estimate  the  extent  of  success  of  their 
efforts  at  fraud.  That  they  were  capable  of  perjury  in  office,  and  at- 
tempted fraud  in  violation  of  their  official  oaths,  they  swear  to,  and  that 
at  least  the  leaders  in  the  conspiracy  were  venal,  and  were  led  to  un- 
blushingly  expose  their  shame  for  gain,  is  clearly  shown  ;  and  yet  that 
such  was  the  character  of  the  officers  chosen  to  conduct  the  election 
machinery  in  the  interest  of  the  fusion  ticket  in  Louisiana  has  caused 
the  committee  to  inquire  with  great  care  whether  it  was  ]K)ssible  that 
in  the  seven  wards  in  the  first  district  sufficient  fraudulent  votes  could 
have  been  counted  to  change  the  result.  In  that  inquiry  the  commit- 
tee cannot  escape  the  belief  that  there  could  not  have  been  one  thousand 
fraudulent  votes  counted  in  these  wards,  for  several  reasons: 

1st.  The  Lynch  board,  which  made  its  canvass  from  estimate^  and  out- 
side evidence,  as  well  as  the  returns  of  the  parishes,  added  only  108 
votes  to  these  seven  wards  besides  the  943  before  named  as  counted  for 
the  second  district.  The  Lynch  board  was  governed  very  largely  by 
what  is  known  as  the  political  complexion  of  the  several  wards  and 
parishes. 

2d.  There  were  United  States  supervisors  of  election  at  every  poll- 
ing-place, who  were  also  present  at  the  counting  of  the  votes  for  mem- 
bers of  Congress,  and  every  fraud  would  be  liable  to  be  detected  by 
them. 
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3d.  The  witnesses  testify  as  to  frauds  generally^  and  not  to  specific  acts 
of  fraud,  with  but  few  exceptions,  and  their  estimates  are,  in  the  opinion 
of  the  committee,  entirely  too  problematical  to  overthrow  positive  re- 
turns. 

Therefore,  if  the  committee  should  allow  Sypher  377  votes  in 
Plaquemines  Parish,  and  deduct  1,000  from  Lawrence  in  the  seveu 
Orleans  wards,  the  result  would  still  leave  Lawrence  elected  by  570 
majority. 

Again,  examine  the  case  in  another  way,  viz :  The  Lynch  board,  from 
estimates  and  reports  of  the  United  States  supervisors  and  from  the 
returns  as  promulgated,  made  a  proclamation  of  the  result  in  the  dis- 
trict, as  follows : 

Extract  from  the  compiled  returns  of  an  election  held  in  the  State  of  Louitiana  for  Representa^ 
tives  to  the  Forty-second  and  Forttf'third  Congresses ,  on  the  Ath  aay  of  Sovemhtr^  A.  D,  187*2, 
pursuant  to  the  provisions  of  an  act  entitled  **An  act  to  regulate  the  conduct  and  maintain  the 
freedom  and  purity  of  elections  t**  ^c,  approved  March  16,  1870. 

FIRST  District. 


Parltihet. 
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Orleana. 

Plaqaeminee 
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We,  the  Dnderaigned,  returninf^-ofiicers,  purBnaot  to  tbe  antbority  vested  in  as  by  the  act 
No.  100,  approved  March  16,  1870,  do  hereby  certify  that  tbe  foreg^oing  is  a  true  and  cor> 
rect  compilation  of  the  statements  of  votes  cast  at  an  election  for  Representatives  to  tbe 
Congress  of  the  United  States  held  in  the  State  of  Louisiana  on  tbe  4th  day  of  Novem- 
ber, 1872 ;  and  we  hereby  declare  the  folIowing*named  persons  were  duly  elected  Rep- 
resentatives to  Congress,  to  wit,  J.  Hale  Sypbers,  first  Congressional  district,  Forty-third 
Congress. 

JOHN  LYNCH, 

President  of  the  Board. 
JAMES  L0NG8TREET, 
GEO.  E.  BOVEE, 

Returning'  Officers. 

It  will  be  seen  Saint  Tammany  Parish  and  Saint  Bernard  are  counted; 
bat  in  Saint  Tammany  Parish  the  committee  are  satisfied  an  error  is 
made  against  Sypher,  viz,  508  shoaid  be  added  to  Sypher's  vote,  and 
307  to  Lawrence's. 

The  evidence  of  the  members  of  the  Lynch  board  and  others  shows 
beyond  doubt  that  they  at  first  decided  in  favor  of  Lawrence  and  made 
out  and  signed  his  certificate,  and  were  about  to  deliver  it  when  a  large 
number  of  affidavits  were  brought  in  and  were  counted  for  Mr.  Sypher, 
thereby  changing  the  result  and  electing  him  by  74  majority.  These  affi- 
davits were  many  of  them  simply  ^^  manufactured "  for  the  occasion. 
Tbe  number  of  them  is  uncertain,  but  no  witness  makes  the  number  less 
than  1,314,  while  the  weight  of  evidence  is  that  there  were  1,700  of 
them. 

As  that  board  was  strongly  partisan  and  made  its  decision  on  esti- 
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mates  and  all  the  evidence  before  it,  we  cannot  believe  it  would  largely 
err  in  favor  of  Mr.  Lawrence. 

These  affidavits  must  be  deducted  from  Mr.  Sypher's  vote.  If  we  call 
the  number  1,314,  the  lowest  named,  and  correct  the  parish  of  Saint 
Tammany  as  before  mentioned,  Lawrence  will  have  a  majority  of  1,039. 
In  the  Lynch  canvass,  1,037  votes  were  added  to  the  Eepublican  vote  of 
the  seventh  ward  in  the  first  district  of  Orleans  Parish,  of  which  the  943 
were  a  part. 

If  we  should  concede  1,000  fraudulent  votes,  however,  in  these  par- 
ishes, Lawrence  would  still  be  elected.  The  relative  strength  of  the 
colored  and  white  population  of  these  seven  wards  also  makes  the  claim 
of  so  large  a  fraud  improbable.  By  the  census  of  1870,  in  the  ninth 
ward,  for  example,  the  white  population  was  10,442,  while  the  colored 
was  only  1,552.  In  that  ward  the  Forman  board  gave  Sypher  739  votes 
and  Lawrence  1,860.  While  the  population  is  one  colored  to  six  and 
seven-tenths  white,  the  vote  of  Sypher  is  one  to  two  and  half  for  Law- 
rence, Now,  Mr.  Long  swears  that  there  were  244  fraudulent  votes  for 
Mr.  Lawrence  in  that  ward,  which,  if  true,  would  reduce  the  proportion 
to  about  one  Eepublican  to  two  Democrats,  which  is  so  unreasonable 
that  the  committee  cannot  accept  it  as  true  upon  the  mere  estimate  of 
witnesses  now  strongly  sympathizing  with  the  other  side.  Therefore, 
whether  we  estimate  from  the  promulgation  of  the  Forman  board  or 
from  the  Lynch  board,  we  reach  the  same  conclusion,  and  recommend 
the  adoption  of  the  following  resolutions : 

Resolved^  That  J.  Hale  Sypher  was  not  elected  a  member  of  the  Forty- 
third  Congress  from  the  first  district  of  Louisiana. 

Resolved^  That  Effingham  Lawrence  was  duly  elected  a  member  of 
the  Forty-third  Congress  for  the  first  district  of  Louisiana,  and  he  is 
entitled  to  his  seat. 

J.  W.  ROBINSON, 
On  behalf  of  the  Majority  of  Committee, 


VIEWS  OF  THE  M]NOKITY. 

Mr.  Hazelton  submitted  the  following  as  the  views  of  the  minority: 

The  undersigned  minority  of  the  committee  decline  to  concur  in  af- 
firming the  right  of  the  contestant  to  a  seat  in  the  Forty-third  Congress^ 
for  reasons  hereinafter  stated. 

We  premise  by  saying  that  thecontestee  was  seated  upon  a  certificate 
which  prima  facie  entitled  him  to  the  seat,  and  that  his  right  thereto 
upon  the  merits  was  not  submitted  to  the  committee  before  taking  the 
same. 

The  contestant  takes  the  seat,  if  at  all,  upon  proving  affirmatively  to 
the  satisfaction  of  the  House  that  he  has  a  right  thereto  upon  the  merits. 
We  submit  that  the  evidence  shows  conclusively  the  utter  absence  of 
any  such  right. 

The  following  parishes  comprised  the  first  district : 

Orleans,  fourth  ward,  fifth  ward,  sixth  ward,  seventh  ward,  eighth 
ward,  ninth  ward,  fifteenth  ward,  Livingston,  Saint  Bernard,  Saint 
Helena,  Saint  Tammany,  Plaquemines,  Tangipahoa,  Washington. 

The  election  was  conducted  under  the  auspices  of  the  Democratic 
party.  Governor  Warmoth  being  conspicuously  identified  with  the  for- 
tunes of  that  party  for  the  time  being,  and  employing  all  his  power  and 
enginery,  in  conjunction  with  the  leaders  of  that  organization,  to  ac- 
complish a  partisan  success. 


ti 
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As  an  illastration  in  point,  the  parish  of  Plaqnemines,  in  the  south 
part  of  the  district,  is  about  130  miles  in  length,  and  has  always,  since 
1868,  polled  a  large  majority  of  Bepablican  votes.  The  bulk  of  the  col- 
ored population  is  in  the  north  portion  of  the  parish.  In  order  to  pre- 
vent the  colored  voters  from  participating  in  the  election,  the  Demo- 
cratic managers,  immediately  prior  to  the  election,  changed  the  polling- 
places  of  the  parish,  and  took  up  or  discontinued  those  in  the  portion  of 
the  parish  where  the  colored  voters  resided,  so  that  on  the  west  side  of 
the  river  no  polling-place  was  established  for  47  miles  from  the  north 
boundary  of  the  parish,  and  on  the  east  side  for  38  miles.  A  more  high- 
banded  and  flagrant  attempt  to  prevent  the  colored  voters,  who  were 
known  to  be  Kepublicans,  from  participating  in  the  election,  cannot  be 
conceived.  It  was  a  wicked  aud  shameless  scheme  on  the  part  of  the 
contestant's  friends  to  defeat  rather  than  to  secure  a  fair  election.  It 
was  a  base  prostitution  of  the  powers  emanating  from  the  executive, 
wielded  by  or  under  the  dictation  of  Democratic  leaders,  to  consummate 
a  dishonest  and  dishonorable  purpose.  Under  the  law  of  Louisiana  the 
registrar,  who  is  appointed  and  may  be  removed  by  the  governor  of  the 
State,  fixes  the  polling-places  in  his  parish,  and  may  determine  their 
number  and  location  according  to  his  own  wishes  or  interests,  without 
consulting  the  convenience  of  tbe  voters  at  all. 

This  power  was  exercised  in  the  parish  of  Plaquemines  in  such  man- 
ner as  to  require  colored  voters  to  go  as  far  as  from  Alexandria  and 
Washington  to  Baltimore  to  vote ;  and  to  emphasize  the  outrage  the 
arrangements  were  consummated  so  clandestinely  that  the  mass  of  col- 
ored voters  knew  nothing  of  the  discontinuance  of  the  polliug-placea 
theretofore  established  until  the  very  day  of  the  election. 

The  following  admission  appears  in  the  printed  evidence : 

It  is  admitted  that  there  were  no  polls  on  the  left  bank  of  the  Mississippi  River  above  the 
conrt'house,  saj  thirty-five  miles  distance  from  the  upper  line  of  the  parish  ;  that  on  the  rieht 
bank  there  was  no  poll  above  Ronquillo  settlement,  a  distance  of  forty-seven  miles;  and  it 
is  farther  admitted  that  the  largest  part  of  the  Republican  or  colored  vote  was  in  these  parta 
of  the  parish. 

It  is  further  admitted  that  the  bulk  of  the  opposition  vote  was  in  the  lower  part  of  the 
parish,  at  the  election  held  oa  the  4th  day  of  November,  lb72,  in  the  parish  of  Plaquemines^ 
for  members  of  Congress. 

EFFINGHAM  LAWRENCE, 
Per  H.  C.  WARMOTH, 

Representing  Mr,  Lawrence, 

Mr.  Challaire,  a  Democratic  registrar,  testifies  as  follows,  in  referring 
to  this  subject: 

Q.  Why  didn't  you  establish  polling^places  in  the  uppei*part  of  the  parish  f — A.  Well,  I 
didoH  want  to  say  a  word  about  that,  but  as  my  friena  Mr.  Lawrence  went  to  my  court* 
house  the  other  day  and  said  I  was  the  only  one  at  fault  for  this,  that  I  had  not  put  more 
polls  in  the  parish,  I  will  say  that  Mr.  Lawrence  advised  to  put  only  three,  and  I  put  five. 

The  result  of  this  scheme  was  what  might  have  been  anticipated;  less 
than  half  of  the  estimated  Republican  vote  of  the  parish  was  polled. 

Judge  William  M.  Prescott  states  in  his  testimony  that '^  according  to 
the  registration-books  made  by  the  Democratic  registrar,  Ghallaire,  and 
after  a  most  careful  revision  of  the  books  of  his  predecessors  and  the 
erasure  of  all  doubtful  and  suspicious  names  therefrom,  the  registered 
vote  of  this  parish  wad  3,180,'' 

Of  this  number  it  is  claimed  by  the  contestant  that  but  1,454  were 
polled — the  deficiency  being  almost  exclusively  on  the  part  of  the  Ee- 
publicans.  Mr.  Prescott  states  the  number  of  Republican  votes  not 
polled  at  1,710. 
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The  namber  of  Republican  votes  cast  at  the  seven  wards  or  polling 
places  in  this  parish,  where  the  polling-places  were  taken  up  and  dis- 
<5ontinued,  was  in  1870,  as  stated  by  Judge  Prescott,  according  to  the 
official  returns,  2,204. 

Turning  from  this  parish,  let  us  look  at  the  testimony  touching  other 
parts  of  the  district. 

In  doing  this  it  becomes  necessary  to  refer  to  and  quote  from  the  tes> 
timony  of  Blanchard,  Long,  Oarey,  Downs,  Gannon«  McLaughlin,  and 
others,  all  or  nearly  all  of  whom  were  in  the  contestant's  party,  and  the 
most  of  whom  held  some  official  position  under  the  election-laws. 

United  States  of  America, 

District  of  Louisiana  : 

Personally  appeared  before  me  Walter  Sully  Long,  who,  hemg  duly  sworn,  upon  his  oath 
^8tate8  as  follows : 

From  March,  1872,  to  Jannary,  1873,  I  was  chief  clerk  to  B.  P.  Blanchard,  then  holding 
the  office  of  State  registrar  of  voters  for  the  State  of  Louisiana.  In  that  capaciiy  I  was  in 
the  fullest  confidence  of  my  chief,  and  was  aware  of  all  and  every  transaction  of  a  political 
nature  in  the  office  during  the  campaign  of  1872. 

The  necessity  of  carrying  the  election  for  the  Fusion  party  was  frequently  a  matter  of 
discussion  between  Blanchard,  myself,  and  others,  and  a  plan  of  operations  was  finally 
adopted  at  my  suggestion,  and  carried  out,  as  follows : 

I.  The  sexton's  monthly  returns  of  burials  of  persons  over  the  age  of  twenty-one  years 
were  carefully  compiled  by  wards,  the  registration-number  ascertained  and  noteid,  and  a  list 
made  of  them. 

II.  A  thorough  examination  was  made  of  the  registry-book  of  ]870.in  order  to  aacertain 
the  number  of  names  of  fictitious  persons  registered  in  that  year.  In  everv  ward  where  the 
persons  having  control  of  these  false  registry-papers  were  acting  with  the  Fusion  party  these 
names  were  used,  but  in  wards  where  the  supervisors  of  1870  were  not  actin?  in  harmony 
with  the  Fusion  party,  particular  care  was  taken  to  prevent  their  using  the  fraudulent  papers, 
and  to  detect  any  attempt  at  so  doing. 

III.  A  system  was  established  requiring  all  persons  who  had  been  registered  as  voters  in 
1870,  and  who  had  subsequently  removed,  to  deliver  up  their  papers  of  that  vear  before  re- 
-ceiving  certificates  of  registration  in  1872.  These  were  sent  to  the  office  of  the  State  re^s- 
trar  of  voters  every  week,  and  were  carefully  sorted  out  by  myself  and  others,  and  all  that 
showed  no  evidence  of  having  been  examined  by  the  United  states  supervisors  of  election 
were  set  aside,  to  be  used  by  repeaters  on  election  day. 

IV.  During  the  ten  days  preceding  the  election  a  list  was  made  out  by  me  of  the  registry 
numbers  and  names  of  the  dead,  removed,  and  fictitious  persons  before  described,  and  given 
to  each  assistant  supervisor  of  registration  for  the  city  wards.  Two  or  more  persons  in  each 
ward,  who  were  to  serve  as  commissioners  of  election,  were  set  to  work  making  lists  of  those 
names  upon  sheets  of  paper  similar  to  that  designed  to  be  used  on  the  day  of  election  in 
keeping  the  written  lists  of  voters  required  by  law  at  each  polling-place. 

V.  The  poll-lists  were  printed,  containing  the  entire  registration  of  both  1870  and  1872. 
1^0  erasures  were  made  until  the  Saturday  and  Sunday  preceding  the  election,  when  the 
names  that  cou.d  not  be  made  available  for  the  Fusion  cause  were  crossed  off  in  black  pen- 
cil on  the  list  for  certain  polls  in  each  ward,  and  in  number  to  correspond  with  the  written 
lists  of  names  before  alluded  to. 

These  preliminaries  having  be^n  completed,  it  was  a  mere  question  of  manual  dexterity 
on  the  part  of  the  commissioners  of  election  to  get  within  the  box  a  number  of  ballots  to 
correspond  with  the  names  crossed  off  in  black  from  the  printed  lists,  and  written  in  advance 
upon  the  tally-lists. 
The  estimate  of  the  number  of  votes  required  to  carry  the  election  was  as  foil  ows : 
For  the  First  ward,  500 ;  Second  ward,  .'HK) ;  Third  ward,  1,000  ;  Tenth  ward,  500  ;  Elev- 
enth ward,  500  ;  Twelfth  ward,  250 ;  Thirteenth  ward,  100  ;  Fourteenth  ward,  50 — making 
a  total  of  3,400  for  the  up-town  wards ;  and  for  the  Fourth  ward,  300 ;  Fifth  ward,  500 ; 
Sixth  ward,  500  ;  Seventh  ward,  500  ;  Eighth  ward,  600 ;  Ninth  ward,  600 ;  Fifteenth  ward, 
none — a  total  of  3,000,  and  an  aggregate  of  6,400.  To  this  must  be  added  the  number  oif 
|}apers  to  be  voted  on  by  '*  repeaters,**  which  was  estimated  at  2,00(J. 
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'  VI.  Tlie  number  of  frandnlent  votes  actually  counted,  and  which  can  be  proved  by  my 
own  testimony  and  that  of  other  persons  concerned,  is^- 

In  the  First  ward 281 

In  the  Second  ward 243 

In  the  Third  ward 803 

In  the  Tenth  ward 306 

In  the  Eleventh  ward * 3:i0 

In  the  Twelfth  ward 101 

In  the  Thirteenth  ward 98 

In  the  Fourteenth  ward 26 

Total  up-town 2,188 

In  the  Fourth  ward 186 

In  the  Fifth  ward 155 

In  the  Sixth  ward 336 

In  the  Seventh  ward 

IntheEifirhth  ward 393 

In  the  Ninth  ward 244 

In  the  Fifteenth  ward 

1,314 

Grand  total 3,502 

f  Bevond  this,  the  papers  given  to  repeaters  were  about  2,000.  I  cannot  at  present  re- 
member the  exact  number,  but  I  think  that  1,400  were  given  out  to  be  used  in  the  first,  fourth, 
and  sixth  municipal  districts,  and  600  to  be  used  in  the  second  and  third  districts. 

I  further  know,  and  can  produce,  I  believe,  the  men  who  acted  as  commissioners  of  elec- 
tion at  the  polls  in  each  ward  where  fraudulent  votes  were  cast  or  counted  at  the  general 
election  of  November  4,  1872. 

WALTER  S.  LONG. 

Sworn  to  and  subscribed  before  me  this  4th  day  of  September,  1873,  at  New  Orleans,  La. 

F.  A.  WOOLFLEY, 

U,  S.  CommiMsioner, 

Brainard  P.  Blanchard,  auotber  witness,  whose  capacity  for  the  sort 
of  work  required  of  him  will  hardly  be  questioned,  swears : 

That  he  was  appointed  by  Henry  C.  Warmoth,  governor  of  the  State  of  Louisiana,  to  the 
office  of  State  registrar  of  voters,  being  also  ex-officio  supervisor  of  registration  in  and  for 
the  parish  of  Orleans;  that  he  filled  the  said  office  during  the  years  1870,  ld71,  and  1872 ; 
that  in  the  last-named  year  he  was  in  full  political  Hympathy  with  the  liberal  movement,  and, 
subsequent!  V,  upon  the  Fusion  of  the  liberal  and  Democratic  parties,  with  what  was  known 
and  styled  the  Fusion  party,  and,  in  conjunction  with  others  of  the  same  political  party,  de- 
vised plans  for  carrying  the  general  election  of  November  4,  1872,  in  favor  of  said  Fusion 
party  and  their  candioates,  oy  taking  advantage  of  all  the  powers  with  which  he  was  in- 
vested by  the  acts  of  the  general  assembly,  numbered,  respectively,  acts  No.  99  and  100, 
approved  March  16, 1870,  and  known  as  the  registration  and  election  laws  of  1870. 

That,  in  furtherance  of  this  scheme,  he  caused  a  careful  compilation  of  the  list  of  deceased 
males  over  twenty-one  years  of  age  who  had  died  since  the  close  of  registration  in  1870, 
which  lists  were  required  by  law  to  be  furnished  to  him  by  the  sextons  of  the  various  ceme- 
teries in  the  parish  of  Orleans;  and  that  said  lists  so  compiled  were  carefully  collated  with 
the  registration  books,  and  the  registry-number  and  the  election-precinct  in  which  the  de- 
ceased was  registered  noted. 

That  instead  of  carrying  out  to  the  full  letter  the  provisions  of  section  7  of  the  registra- 
tion-law, he  caused  to  be  erased  from  the  lists  of  registered  voters  only  the  names  of  such 
deceased  electors  as  were  well  known  in  the  community,  but  in  cases  where  the  deceased 
was  an  obscure  personage  (a  large  majority  of  the  whole  number),  he  caused  to  be  made 
out  a  duplicate  registration-certificate  in  his  name ;  the  same  to  be  retained  and  used  at 
the  general  election,  as  is  hereinafter  set  forth. 

Further  on  deponent  says : 

Deponent  further  says  thst  to  his  knowledge  a  large  number  of  certificates  of  registra- 
tion had  been  issued  in  1870  in  the  names  of  fictitious  persons  ;  that  he  caused  a  careful 
examination  of  the  books  of  registration  to  be  made,  and  of  other  records  and  memoranda 
in  his  possession,  to  ascertain  the  quantity  of  such  fraudulent  registries,  and  also  made 
■efforts  to  ascertain  in  whose  possession  such  papers  in  the  names  of  fictitious  persons  were, 
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• 

and  did  obtain  possession  of  some  two  thousand  snch  papers ;  and  in  relation  to  such  of  said 
papers  which  he  could  not  obtain  possession  of,  the  following  course  was  pursued,  to  wit, 
whenever  he  ascertained  that  they  were  in  the  hands  of  persons  belonging  to  the  Rt-publican 
party,  he  then  and  during  registration  caused  the  said  fictitious  names  to  be  erased  from  th& 
registry  lists  as  fraudulent ;  but  in  all  cases  when  he  ascertained  that  such  papers  were  in 
the  possession  of  persons  in  the  interest  of  the  Fusion  party,  he  instructed  the  assistant 
supervisors  of  registration  not  to  erase  such  fictitious  names  from  the  books,  in  cases  where 
he  had  confidence  in  those  officers ;  but  in  cases  where  he  had  reason  to  suspect  the  fidelity 
of  any  assistant  supervisor,  or  to  believe  any  of  them  would  not  assist  in  or  abet  such 
work,  he  prohibited  them  from  making  any  erasures  whatever,  reserving  that  work  for 
himself,  or  assigning  it  to  some  confidential  clerk  or  confidential  agent  whom  he  could  im- 
plicitly  trust,  as  will  more  fully  appear  by  the  documents  hereto  annexed  and  marked  A  and  B. 

The  witness  then  goes  into  a  lengthy  detailed  statement  of  the 
fraads  actually  perpetrated  by  the  political  managers  of  the  Democratic 
or  Fusion  party  in  the  election  of  1872,  and  closes  with  the  following 
statement : 

Deponent  further  says  that  he  believes,  and  has  reason  to  believe,  and  knows,  that,  had 
not  the  fraudulent  practices  as  above  recited  been  resorted  to  and  made  use  of  by  persons  io 
the  interest  of  the  Fusion  party  and  for  the  benefit  and  advantage  of  said  Fusion  party  as 
hereinbefore  set  forth,  and  nad  the  election  returns  been  properly  and  fairly  made  by  the 
supervisors  throughout  the  State,  and  had  the  large  Republican  parishes  which  were  thrown 
out  unjustly,  unfairly,  and  for  the  purpose  of  reducing  the  Republican  vote,  been  counted 
as  they  should  have  been,  the  candidates  for  Presidential  electors,  members  of  Congress, 
and  State  officers  upon  the  Republican  national  and  State  ticket  would  have  been  shown  to 
have  been  elected  by  a  large  majority  of  the  votes  cast  in  the  State  at  the  election  held  on 
the  4th  of  November,  1672. 

And  deponent  further  says  that  he  believes,  has  reason  to  believe,  and  knows,  that  the 
Republican  national  and  State  tickets  received  a  considerable  majority  of  the  votes  actually 
cast  at  the  election  held  on  the  4th  day  of  November,  A.  D.  1872,  in  the  State  of  Louisiana. 

B.  P.  BLANCHARD. 

Sworn  to  and  subscribed  before  me  on  this  2d  September,  1873 ;  and  I  hereby  certify  that 
the  affiant,  B.  P.  Blanchard,  was  State  registrar  of  voters,  dec,  during  the  years  It^O, 
1871,  and  1872. 
Witness  my  hand  and  seal  at  the  city  of  New  Orleans,  on  the  day  first  above  named. 
[SEAL.]  F.  A.  WOOLFLEY, 

United  St^Ues  Commissioner^  Chief  Supervisor  of  Eiections^ 

District  of  Louisiana^ 

William  L.  Catlin,  another  witness,  testifies  as  follows  : 

United  States  op  America, 

District  of  Louisiana : 

Personally  appeared  before  me,  the  undersiged  authority,  W.  L.  Catlin,  a  resident  of  the 
city  of  New  Orleans,  who  being  duly  sworn  deposes  and  says :  That  he  was  in  full  sym* 
pathy  with  the  so-called  Fusion  party  at  the  last  general  election  of  November  4,  1872,  in 
the  State  of  Louisiana ;  that  he  was,  during  the  same  year,  an  intimate,  personal,  and  busi- 
ness friend  of  B.  P.  Blanchard,  then  State  resistrar  of  voters,  and  as  such  aided  him  in  many 
ways  in  carrying  out  his  plans  for  securing  the  success  of  the  Fusion  party  at  the  said  elec- 
tion ;  and  that,  among  otner  things,  he  aided  in  the  preparation,  labeling,  and  supplying 
with  stationery,  &c.,  the  regular  ballot-boxes  for  said  election,  and  attended  to  their  distri- 
bution to  the  various  wards.  There  were  in  all  one  hundred  and  seventeen  ballot*boxes 
used  in  the  city  of  New  Orleans ;  and  that,  in  addition  thereto,  he  attended  to  the  distribu- 
tion of  sundry  additional  or  duplicate  boxes  on  Sunday  night,  November  3,  for  use  at  the 
said  election,  as  he  understood,  to  further  promote  the  success  of  said  party,  by  substituting 
or  otherwise,  and  delivered  some  of  them  personally  to  the  parties  whom  it  was  intended 
should  use  them. 

W.  L.  CATLIN. 

Sworn  to  and  subscribed  before  me  this  3d  day  of  September,  1873. 

F.  A    WOOLFLEY, 
United  States  Commissumer. 

Henry  L.  Down,  another  witness,  in  the  employ  of  Blancliard,  en- 
gaged in  the  business  of  aiding  the  Fusionist^  or  Democrats,  srys: 

Q.  How  many  names  of  colored  registered  voters  were  improperly  stricken  fiom  the 
rolls  in  the  Fourth  ward  ? — A.  I  have  the  figures  here  that  I  made  out  myself  some  time 
ago. 
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Q.  You  can  use  them  in  refreshing  yonr  memory  now  in  answering  my  question. — 
A.  Three  hundred  and  nine  in  the  Fourth  ward  were  stricken  from  the  rolls  in  that  man- 
ner. 

Q.  And  in  the  Fifth  ward  how  many? — A.  Two  hundred  and  twenty-three. 

Q.  And  in  the  Sixth  ward  ?— A.  Three  hundred  and  fifty-three. 

Q.  And  in  the  Seventh  ward  7 — A.  Three  hundred  and  eighty-six. 

Q.  And  in  the  Eighth  ward  f — A.  One  hundred  sixty-four. 

Q.  And  in  the  Ninth  ward  ? — A.  One  hundred  and  twenty-two. 

Q.  In  all,  how  many  f — A.  One  thousand  five  hundred  and  fifty-seven. 

Q.  Were  those  names  stricken  off  arbitrarily  f — A.  Tbey  wore  ordered  to  be  stricken 
off. 

Q.  Was  any  evidence  taken  to  ascertain  whether  they  were  entitled  to  vote  before  this 
action  was  had  f — A.  I  don*t  know. 

Q.  By  whose  order  were  those  names  stricken  offf — A.  It  was  after  a  consultation  with 
the  Fusion  committee,  Dr.  Walker  and  others. 

Q.  Do  you  know  whether  any  fraudulent  duplicate  certificates  were  isssued  ? 

(Mr.  Hice  objected  to  the  question  as  leading.) 

Q.  Do  you  know  whether  any  such  thing  was  ever  done  or  not  for  the  first  Congressional 
district  f — A.  I  do. 

Q.  Do  you  know  whether  any  were  issued  in  the  wards  within  the  first  Con^fressional  dis- 
trict of  this  city  ? 

(Obiected  to  as  leading.) 

A.  1  do. 

Q.  State  succinctly  the  manner  in  which' such  fraudulent  or  duplicate  certificates  were 
issued. — A.  I  can  state  how  they  were  obtained.     I  decline  to  state  how  they  were  issued. 

Q.  State  how  they  were  obtained. — A.  They  were  obtained  by  persons  moving  from  one 
ward  to  another.  According  to  the  requirements  of  the  registrars,  each  of  these  persons 
moving  from  one  ward  to  another  were  to  give  up  their  original  certificate  and  get  a  new 
one.  These  original  certificates  were  sent  to  the  central  office  of  the  State  registrar  of  vo- 
ters. Some  of  them  were  cancelled,  but  many  of  them  were  reissued  in  this  manner  to  be 
voted  upon  again. 

Q.  How  many  of  such  certificates  were  issued  T — A.  I  should  judge  about  three  thousand 
of  them. 

Q.  Can  yon  approximate  the  number  that  was  issued  for  the  Fourth.  Fifth,  Sixth,  Sev- 
enth. Eighth,  ana  Ninth  wards?— A.  I  should  think  there  was  about  one  thousand  or  twelve 
hundred  used  in  those  wards. 

Q.  To  whom  were  those  certificates  given? — A.  I  decline  to  answer  that  question. 

Q.  Were  tbey  issued  to  Republicans,  or  Democrats,  or  Fusionists  ? — A.  They  were  issued 
to  parties  that  I  presume  were  in  the  Fusion  interest.  I  had  no  reason  to  doubt  that  they 
were. 

Q.  Were  any  issued  to  candidates  on  the  Fusion  ticket,  as  far  as  you  know  7 — A.  Yes,  sir. 

*  «  *  «  •  «  *   • 

Q.  Did  you  ever  make  an  affidavit  in  regard  to  the  conduct  of  the  election  on  that  day  t — 
A.  I  did. 

Q.  Where  did  you  make  such  an  affidavit? — A.  I  made  it  before  Commissioner  Woolfley. 

Q.  Is  this  printed  copy  now  shown  yon  a  copy  of  the  affidavit  that  you  made  ? — (Shown 
affidavit  of  Henry  L.  Downs,  contained  in  printed  pamphlet  marked  X,  Y,  Z,  annexed  to 
the  testimony  taken  March  30,  1874.) — A.  I  see  no  mistake  in  it ;  it  seems  to  be  correct,  ac- 
cording to  my  affidavit. 

Q.  Are  you  willing  to  reiterate  the  statements  made  in  that  affidavit  ? — A.  I  am,  and  I 
will. 

Judge  Dibble  offered  the  affidavit  referred  to,  and  the  following  is  a  copy  Mr  Rice  making 
the  same  objections  that  he  had  made  to  the  introduction  o  the  affidavit  of  B.  P.  Blanchard : 

United  States  op  America, 

Districi  of  Louisiana : 

Personally  appeared,  this  the  21  st  day  of  June,  1873,  before  me,  the  undersigneil  authority 
Henry  L.  Downs,  who,  being  duly  sworn,  deposes  and  says :  That,  during  the  registration 
preceding  the  election  of  November  4,  1(572,  he  was  a  clerk  in  the  office  of  State  registrar  of 
voters  for  the  State  of  Louisiana ;  that  during  the  two  months  of  registration  certificates  and 
duplicates  of  registration  accumulated  in  said  office.  The^  were  collected  by  the  assistant 
supervisors  of  registration  of  the  different  wards  of  the  city  of  New  Orleans,  from  voters 
changing  their  residence  from  one  ward  to  another,  to  whom  a  new  certificate  would  be 
famished  and  the  old  one  forwarded  to  the  office  of  State  registrar  of  voters,  who  was  ex 
Officio  supervisor  of  registration  for  the  parish  of  Orleans,  or  city  of  New  Orleans.  These 
•certificates  and  duplicates  accumulated  to  the  number  of  several  thousand,  and  completely 
filled  a  large-sized  ballot-box. 

Deponent  further  states  that  he  assisted  in  assorting  them,  according  to  wards  and  avail- 
ability for  use  by  repeating  voters.  Some  were  cancelled,  as  being  considered  unsafe  to  use, 
or  as  having  been  marked  in  some  manner  by  the  United  States  supervisors ;  others  (and 


350  DIGEST   OP   ELKCTION    CASES. 

the  larger^poriion ),  upwards  of  two  thousand,  were  retained  iotact,  to  be  used  on  the  4tb 
of  Noveinber,  1872 ;  and  deponent  further  states.that  it  is  his  belief  that  tber  were  so  used. 

HENRY  L.  DOWNS. 

Sworn  to  and  subscribed  before  me  on  this  4th  day  of  September,  1873,  at  New  Or> 
leans,  La. 

F.  A.  WOOLFLEY, 
United  States  CammiBsioner, 

J.  E.  Cannon  sworn  and  examined  on  behalf  of  J.  Hale  Sypher. 

By  Judge  Dibble  : 

Question.  Where  do  you  live  ? — Answer.  Corner  Locust  and  Lafayette  streets. 

Q.  What  ward  is  that  in?— A.  Third  ward. 

Q.  Where  were  you  on  the  last  election  day  T — ^A.  Living^  in  the  Ninth  ward,  sir. 

Q.  What  position  did  you  hold,  if  any  f — A.  First  clerk,  and  then  registrar. 

Q.  Of  the  Ninth  ward  ?— A.  Yes,  sir. 

Q.  By  whom  were  you  appointed  ? — A.  I  presume  it  was  by  Governor  Warmoth.  I  was 
appointed  by  Mr.  Blanchard.     I  presume  it  was  by  order  of  Governor  Warmoth. 

Q.  Were  you  there  during  the  whole  registration  f — A.  I  came  there  a  few  days  af^er  the 
registration  had  been  opened. 

Q.  Do  you  know  whether  any  frauds  were  committed  in  connection  with  the  registration 
in  the  Ninth  ward  ? — A.  There  were. 

Q.  Of  what  nature  ? — A.  Fraudulent  papers',  fraudulent  voting — fraudulent  papers  that  I 
know  of. 

Q.  State  the  circumstances. — A.  Well,  I  know  of  about  eleven  hundred  fraudulent  papers. 
There  were  about  between  three  and  four  hundred  fraudulent  papers  on  the  old  books  that  I 
had  possession  of,  and  I  had  possession  of  about  one  hundred  on  the  new  books,  and  I  du* 
plicated  them,  eight  for  each  vote ;  for  each  vote  I  made  eight  certificates  out. 

Q.  From  the  old  registration  T — A.  No,  sir ;  from  the  new  recristration. 

Q.  You  say  there  were  a  hundred  names? — A.  Yes,  sir. 

Q.  And  eight  certificates  for  each,  which  made  eight  hundred  ? — A.  Yes,  sir. 

Q.  To  whom  were  they  given  ? — A.  I  decline  to  answer  who  they  were  given  to. 

Q.  Do  yon  know  whether  they  were  voted  on  election-day  ?— A.  I  have  reason  to  believe 
that  they  were. 

Q.  In  the  interest  of  what  political  party  ? — A.  The  Fusion  party ;  they  were,  most  un- 
doubtedly, not  given  to  the  Republican  party. 

Q.  Do  you  know  whether  they  were  voted  for  or  against  Mr.  Sypher  ? — A.  They  were  put 
there  to  vote  against  him;  they  were  instiucted  to  vote  against  the  State  Republican 
ticket. 

Q.  Do  you  know  whether  there  were  any  erasures  Improperly  made  ? — A.  I  made  the 
erasures  myself. 

(Mr.  Rice  objected,  on  the  ground  that  the  question  was  leading.) 

Q.  Do  you  know  whether  there  were  any  names  erased  from  the  registration-lists  ? 

(Mr.  Rice  objected  on  the  same  ground.) 

A.  Yes,  sir ;  I  made  the  erasures  myself. 

Q.  Were  they  properly  or  improperly  made?— A.  Well,  I  just  scratched  only  the  colored 
people  and  those  that  I  knew  to  be  republicans. 

Q.  Were  you  instructed  to  do  so  ? — A.  I  had  my  instructions  from  Mr.  Blanchard  to  scratch 
none  but  colored  people,  or  if  I  knew  any  of  the  names  in  the  interest  of  the  republican 
ticket  to  scratch  them  off. 

Q.  How  many  did  you  scratch  off? — A.  Between  a  hundred  and  eighty-five  and  two  hun> 
dred.     I  disremember  the  exact  amount  or  number  now. 

Q.  Were  you  present  in  the  Mechanics'  Institute  during  the  counting  of  the  votes  of  the 
ninth  ward? — A.  Yes,  sir;  from  the  beginning  to  the  end  of  it. 

Q.  Do  you  know  whether  the  count  was  fair  or  unfair  ? — A.  There  were  some  parties  got 
a  square  count  and  others  did  not. 

Q.  Do  you  know  whether  Mr.  Sypher  got  a  square  count  or  not  ? — A.  No,  sir  ;  he  did 
not. 

Q.  What  do  you  know  about  the  count  for  Congressmen? — A.  Well,  I  know  that  I 
beat  Mr.  Sypher  in  the  ward.     1  know  that  he  got  beat  in  the  ward,  and  I  helped  to  do  it. 

Q.  Did  you  do  that  under  instructions  1  —A.  My  instructions  from  Mr.  Blanchard,  in  the 
institute,  were  to  hold  the  State  ticket  up. 

(Mr.  Rice  objected,  on  the  giound  that  the  witness  had  already  voluntarily  and  explicitly 
declared  himself  guilty  of  the  enormities  concerning  which  he  had  testified,  and  the  question 
as  to  whether  he  had  had  any  instructions  or  not  could  have  no  effect  upon  the  decision  of 
the  case. 

Judge  Dibble  stated  that  he  proposed  to  examine  this  witness  as  to  the  instructions  issued 
bv  Mr.  Blanchard,  for  the  purpose  of  showing  that  there  was  a  concerted  scheme  to  defraud 
Mr.  Sypher  of  his  election  in  the  ninth  ward  of  the  city  of  New  Orleans  and  in  other  precincts 
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of  the  first  Congressional  distriet,  and  that  that  scheme  of  fraud  was  agreed  to  by  the  lead- 
ers of  the  political  party  whose  candidate  Mr.  Lawrence  was. 

Judge  Lynch  said  he  saw  no  reason  why  the  witness  shoald  not  detail  ander^what  inatnio- 
tions  he  had  acted. 

Witness.  My  instructions  were  to  hold  the  State  ticket  up  at  all  hasards,  let  the  circum- 
stances be  what  they  would.) 

Q.  What  State  ticket  do  you  refer  to? — A.  The  whole  State  fusion  ticket ;  and  if  I  waa 
arrested,  I  would  be  released  on  bond  and  taken  out. 

Q.  Can  you  approximate  the  number  of  votes  which  Mr.  Sypher  was  cheated  out  of  in 
that  count  f 

(Mr.  Rice  objected,  on  the  ground  that  the  question  did  not  admit  of  a  definite  answer.) 

Q.  State  in  detail  what  was  done  in  the  Mechanics*  Institute  under  those  instructions  f — 
A.  Well,  whenever  I  had  opportunity  to  miscall  his  name  and  call  Lawrence's,  I  did  it ; 
and  if  I  didnH  have  a  chance  to  miscall  his  name  I  wouldn't  do  it,  but  I  run  a  pencil  across 
his  name  and  called  it  a  scratch. 

Q.  Do  you  know  how  many  votes  Mr.  Sypher  was  deprived  of  in  that  way  T — A.  Well, 
I  didn't  take  any  account  of  that.    There  were,  I  think,  a  good  many  votes. 

Cross-examined  by  Mr.  Rice  : 

Q.  What  is  your  present  business  f — A.  Pound-keeper  of  the  first  district 

Q.  From  whom  is  that  appointment  T — A.  Mr.  Brewster,  administrator  of  police. 

Q.  Are  you  taking  any  part  in  politics  ? — A.  At  present  I  am  not  taking  any  part  in 
politics  at  all ;  I  am  waiting  for  another  election  to  come  around  again. 

Q.  Have  von  taken  any  part  in  politics  since  the  election  of  November,  1872T — A.  WelU 
I  have  voted  at  one  meeting  at  the  mother  club  for  president. 

Q.  What  mother  club  f— A.  Third  ward. 

Q.  Republican  7 — A.  It  is  a  republican  club. 

Q.  You  are  acting,  then,  with  the  Republicans  now  T — A.  I  shall  in  the  future. 

Q.  Yon  are  now  doing  so,  as  far  as  yon  have  acted  since  that  time  you  have  been  speaking- 
off — A.  In  the  last  few  months  I  have. 

Q.  Have  you  held  any  position  in  the  Republican  party — any  official  position  T — A.  None 
at  all. 

Q.  What  were  you  at  the  time  of  the  election;  were  you  registrar f — A.  I  was  first  ap- 
pointed clerk,  and  for  a  g^reat  part  of  the  time  I  acted  as  registrar — both  clerk  and  registrar. 

Q.  These  acts  that  you  have  spoken  of  you  did  as  what  f — A.  In  issuing  papers,  I  did  it 
when  I  was  acting  as  registrar. 

Q.  Were  you  a  sworn  officer  as  registrar  f — A.  Not  as  registrar  when  these  papers  were 
issued ;  I  was  acting  as  registrar. 

Q.  Were  you  ever  registrar  at  all  f — A.  I  was  registrar  at  the  counting. 

Q.  Were  you  not  sworn  at  all  to  the  performance  of  your  duties  f — A.  I  was  not  sworn 
at  all. 

Q.  You  were  not  sworn  as  clerk,  either  f — A.  Not  as  clerk,  either. 

Q.  Were  you  cognizant  of  the  fact  that  these  acts  were  fraudulent  at  the  time  you  did 
them  f — A.  Of  course  I  knew  they  were  fraudulent. 

i  Q.  What  you  did,  you  did  in  full  knowledge  that  you  were  doing  fraudulent  and  illegal 
acts? — A.  Certainly. 

Q.  You  were  as  well  aware  of  that  then  as  you  are  now  T — A.  Of  course  I  knew  I  was 
doing  fraudulent  business— of  course. 

Q.  You  state  that  you  prepared,  I  believe,  eight  hundred  fraudulent  election-papers  or 
registration-papers. — A.  Yes,  sir ;  I  did. 

Q.  You  dechned  to  state  to  whom  you  gave  them.  I  put  the  question  now :  To  whom  did 
you  give  them  T — A.  I  decline  to  answer. 

Mr.  RicB.  I  insist  upon  an  answer. 

By  Judge  Lynch  : 

Q.  On  what  gprounds  do  you  decline  to  answer?— A.  Because  I  do  not  wish  to  implicate 
myself  with  those  parties  that  I  gave  the  papers  to. 

Q.  Are  you  afraid  of  a  criminal  prosecution  or  are  you  afraid  of  bodily  violence  f — A.  If 
it  does  not  do  it  directly,  it  might  do  it  indirectly ;  if  you  will  produce  the  books  of  the  regis- 
tration here,  I  could  put  my  finger  on  every  fraudulent  vote  tnat  was  counted. 

(The  witness  declining  to  answer  the  question  of  Mr.  Rice  and  Judge  Lynch  stating  that 
he  had  not  the  power  to  coerce  him  to  do  so,  Mr.  Rice  declined  any  further  cross-examina- 
tion.) 

Thomas  J.  M.  Carey  sworn  and  examined  on  behalf  of  J.  Hale  Sypher. 

By  Judge  Dibble  : 
Question.  Where  do  you  live? — Answer.  In  th3  ninth  ward,  corner  Moreau  and  Louisa 
streets. 
Q.  Where  did  yon  live  on  the  day  of  the  election  in  1672 1— A.  At  the  same  place. 
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• 

Q.  Did  you  make  an  affidavit  in  regard  to  the  conduct  of  the  election  in  the  ninth  ward  T — 
A.  It  was  af^er  that,  sir. 

Q.  You  made  an  affidavit  in  regard  to  it  f — A.  Yes,  sir. 

Q.  Examine  this  document,  and  state  whether  that  is  the  affidavit  you  made  and  before 
whom  it  was  made.  (Shown  paper.) — A.  Yes,  sir ;  that  is  my  affidavit,  made  before  Com- 
missioner Grant,  and  written  by  myself. 

Judge  Dibble  filed  the  document  referred  to,  and  it  is  hereto  annexed,  and  marked  '*  105,** 
•and  the  following  is  a  copy : 

(Mr.  Rice  objected  on  the  same  grounds  that  he  had  made  to  the  introduction  of  similar 
documents  in  connection  with  the  testimony  of  previous  witnesses.) 

New  Orleans,  September  6,  1873. 

Personally  appeared  before  me,  William  Grant,  United  States  commissioner,  and  for  the 
district  of  Louisiana,  duly  commissioned  and  qualified,  Thomas  J.  M.  Carey,  esq.,  who,  after 
being  duly  sworn  according  to  law,  deposes  and  say&  as  follows : 

I  was  appointed  chairman  of  the  committee  of  naturalization  In  the  ninth  ward  of  the 
city  of  New  Orleans  by  the  Democratic  and  fusion  parties,  and  performed  the  duties  assigned 
Die  during  the  last  registration  and  election. 

Our  instructions  were  to  naturalize  all  applicants,  whether  entitled  to  naturalization  by 
iaw  or  not ;  the  fourth  and  eighth  distnct  courts  were  reported  as  being  favorable  to  issuing 
certificates  to  Republicans;  the  first,  second,  and  sixtn  district  courts  were  favorable  to 
Democrats  and  fusionists.  When  we  would  find  applicants  to  occupy  the  first,  second,  and 
sixth  district  courts,  we  would  then  go  to  the  eighth  district  and  represent  ourselves  as  Re- 
publicans ;  not  an  applicant  was  remsed  in  the  first,  second,  or  sixth  district  courts.  The 
Democratic  or  fusion  party  furnished  the  blanks  for  the  first,  second,  and  sixth  district  conrts, 
and  the  Republicans  were  reported  as  having  furnished  the  blanks  for  the  eighth  district 
court.  In  tne  first,  second,  and  sixth  district  courts,  if  a  party  was  not  vouched  for  by  the 
naturalization  committee,  the  judge  would  subject  them  to  a  rigid  examination,  and  if  they 
succeeded  in  getting  the  order  of  court,  the  clerk  would  not  issue  the  certificates  of  naturali- 
zation without  being  paid  for  it.  When  parties  were  vouched  for  by  the  committee  of  which 
I  was  chairman,  few  Questions  were  asked  by  the  judges  and  no  charge  was  made  by  the 
clerk.  When  we  had  few  apnlicants,  we  would  take  the  same  parties  under  different  assumed 
names  and  get  certificates  of^ naturalization  for  them.  When  we  had  doubls  of  the  parties, 
we  would  retain  the  certificates  and  have  them  registered.  In  other  cases  the  parties  would 
ba  allowed  to  retain  them.  Our  committee  aided  all  applicants  who  weie  favorable  to  the 
Democratic  or  fusion  ticket,  whether  they  resided  in  the  ninth  ward  or  not.  Our  instruc- 
tions also  required  us  to  explain  to  all  applicants  what  questions  would  be  asked  them  by 
the  judges.  Our  committee  were  employed  in  this  service  about  one  month  and  a  half  pre- 
vious to  the  closing  of  registration,  and,  to  the  best  of  my  knowledge  and  belief,  caused  at 
least  two  thousand  fraudulent  naturalization-certificates  to  be  issued  to  be  voted  on  the  day 
of  election  for  the  Democratic  or  fusion  ticket. 

I  was  appointed  commissioner  of  election  for  the  poll  corner  of  Morales  and  Louisa  streets 
by  B.  P.  Blanchard,  esq.,  registrar  of  voters,  on  the  recommendation  of  the  democratic 
parish  committee  and  the  Ninth  ward  auxiliary  club.  On  the  day  previous  to  last  election 
the  commissioners  of  election  were  ordered  to  assemble  at  the  Mechanics*  Institnte,  to  re- 
ceive instructions  for  the  day  of  election.  We  were  instructed  to  place  every  impediment 
in  the  way  of  voters  who  were  not  Fusionists,  by  making  them  sig^  their  names,  demanding 
the  number  of  their  residences,  aod  other  questions  to  annoy  them  ;  and,  lastly,  refer  them 
to  the  office  of  the  ward  supervisor  before  receiviog  their  ballots,  so  as  to  harass  and  annoy 
them  into  abandoning  the  attempt  to  vote. 

On  the  day  of  election  the  orders  of  the  registrar  of  voters  were  faithfully  carried  out ;  in 
fact,  the  commissioners  went  further.  When  parties  held  the  Fusion  tickets  in  their  hands 
they  were  taken  without  Question.  When  tickets  were  folded,  and  the  applicant  not  known 
to  be  favorable,  they  would  be  subjected  to  an  inspection  under  the  plea  that  the  commis- 
sioners must  be  certain  that  the  voter  is  aware  what  ticket  he  is  voting.  If  the  folded  ticket 
proved  to  be  Republican,  we  would  act  as  indicated  by  instructions.  If  Democratic,  it  would 
be  deposited  in  the  ballot-box.  We  kept  a  correct  account  of  every  ballot  deposited  in  th» 
box.  In  cases  where  we  were  compelled  to  receive  the  vote  of  a  Republican,  whether  whit» 
or  colored,  we  would  write  in  large  characters  on  his  certificate,  so  as  to  attract  attention  \r 
attempt  was  made  to  vote  a  second  time;  but  when  a  Fusionist  presented  bis  certificate,  the 
indorsement  required  by  law  to  be  made  on  certificates  would  be  written  in  small  characters 
on  the  comer,  so  as  to  facilitate  him  in  repeating.  When  a  Fusionist  presented  himself  a  sec^ 
ond  time  on  a  certificate  that  had  alreaov  been  voted  on,  one  of  the  three  Fusion  commis- 
sioners who  were  placed  at  each  poll  would  hold  the  certificate  in  his  hand  so  as  to  conceal 
the  former  indorsement,  and  call  out  to  the  United  States  inspectors,  two  of  whom  were 
placed  at  each  polling-place,  sayiog,  '*  This  is  all  right."  If,  as  in  some  cases,  thev  would 
take  the  certificate  in  nand  and  discover  the  former  iodorsement,  the  ballot  would  be  re^ 
fused.    This,  however,  was  rarely  the  case.    There  were  about  600  fraudulent  votes  polled 
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in  the  Seventh  ward^  aboat  600  in  the  Eighth  ward,  and  aboat  1,200  in  the  Ninth  ward,  mak- 
ing in  all  aboot  *2,400  fraadalent  votes  illegally  polled  on  the  day  of  election  for  the  Demo- 
cratic Fusion  ticket. 

THOMAS  J.  M.  CAREY, 

Comer  Moreau  and  Louisa, 

Sworn  and  subscribed  to  before  me  September  6,  1673. 

[SEAL.]  WM.  GRANT, 

United  States  Commissioner,  District  of  Louisiana, 

Cross-examined  by  Mr.  Rice  : 
Q.  Are  you  in  any  official  position  now  ? — A.  No. 

The  operations  of  some  of  these  witnesses  embraced  the  whole  State; 
others,  only  the  city  of  New  Orleans  and  the  first  district.  We  mig^ht 
quote  more  extensively,  but  we  forbear.  If  aoy  farther  testimony  is 
wanted  of  the  utter  aod  disgusting  rotteuness  which  pervaded  the  man- 
agement of  this  so-called  electioo,  it  may  be  found  in  the  volume  of 
printed  evidence  submitted  to  your  committee.  Language  fails  us  to 
characterize  this  management  as  it  deserves,  if  only  a  tithe  of  what  is 
averred  by  the  witnesses  be  true.  It  discloses  the  most  wanton  and 
shameless  disregard  of  the  sanctities  of  the  ballot-box,  and  of  the  vital 
principles  of  republi<*.an  institutions  which  rest  upon  such  sanctiiies,  to 
which  our  attention  has  ever  been  called.  No  man  who  respects  his  govern- 
ment can  read  this  testimony  with  indififereoce.  It  touches  the  essen 
tial  foundations  on  which  republican  government  rests,  and  to  suppose 
the  same  practices  here  detailed  spread  throughout  the  other  Congres- 
sional districts  of  the  Oulod  is  to  suppose  the  absolute  doom  of  our  insti- 
tutions. 

Of  course  it  is  claimed  that  these  witnesses  have  testified  falsely. 
This  was  roundly  asserted  on  the  argument.  It  may  be  so.  But  if  these 
witnesses  were  fit  to  intrust  with  the  responsibile  duties  assigned  them 
by  the  Fusion  or  Democratic  party,  they  ought  to  be  fit  to  testify  as  to 
the  manner  in  which  they  executed  their  trusts.  It  does  not  lie  in  the 
mouths  of  those  who  employed  such  agents,  and  who  seek  the  advantage 
of  their  acts,  to  discredit  their  evidence. 

But  in  the  absence  of  any  positive  knowledge  on  the  subject,  the  com- 
mittee cannot  disregard  the  testimony  of  witnesses  whose  statements 
are  not  on  their  lace  untrue,  and  who  stand  unimpeached.  If  these 
witnesses  have  such  reputationn  for  truth  and  veracity  where  they  re- 
side, why  have  they  not  been  impeached  ?  Why  leave  the  duty  of  im- 
peaching them  to  the  attorney  who  argued  the  case  I  It  was  due  the 
committee,  as  it  was  due  the  House,  that  these  witnesses  should  have 
been  duly  impeached  if  they  could  be. 

Taking  this  evidence  to  be  substantially  true,  we  submit  that  it  shows 
this  so-called  election  to  have  been  merely  a  wicked  conspiracy  to  pre- 
vent an  election;  for  there  is  no  just  sense  in  which  that  which  is  alleged 
to  have  transpired  in  this  district  in  1872  can  be  called  an  election. 

The  undersigned  cannot  consent  to  enter  upon  the  task  of  framing  de- 
vices and  spelling  out  methods  for  affirming  the  right  of  a  party  to  a 
seat  in  the  House  of  Rrepresentatives  from  the  materials  here  supplied. 
We  cannot  do  it  without  making  ourselves  parties  to  these  frauds,  and 
encouraging  their  repetition. 

Nor  must  it  be  inferred  that  we  are  prepared  to  affirm  the  right  of 
thecontestee,  upon  the  merits,  to  the  seat  he  occupies.  We  append  the 
following  table  of  figures  to  show  what  he  claims  to  have  been  the  result 
of  this  so-called  election  : 

23  E  C 
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Betums  of  Lynch  board  (page  146  of  the  testimony). 


FIRST  DISTRICT. 


ParUhes. 


Livingston. 
Orleans  — 


Plaqneminef 

Saint  Tammany. 
Saint  Bernard... 
Saint  Helena.... 
Tangipahoa  .... 
Washington 


Total. 


Complete  retnms  from  the  pariib  of  Saint  Tammany  (page  149  of  testimony) . 


Total  vote 

Deduct  1,700  votes  from  Sypher ;  that  number  of  affidavits,  it  is  alleged,  were  counted  for 
him  (see  page  14  oft  he  testimony) 


Total  vote  for  Sypher. 


Deduct  3.077  fraudulent  votes  counted  for  Lawrence,  (see  testimony,  pages  llf2, 193, 194, 343, 
244. 246. 347, -^SS,  233, 234, 835, 836, 237) 


Total  vote  for  Lawrence , 
Sy pher's  mf^ority 


Returns  of  Forman  hoard  {page  48  oj  testimony). 


FIRST  CONGRESSIONAL  DISTRICT. 


235 

7,516 
2,354 
121 
460 
687 
769 
157 


18.299 

(629) 

508 


12,807 

1,700 

1 1, 107 


1.652 


a 

k 


455 

9,643 
414 
103 
270 
289 
618 
433 

13.235 

(410) 
307 

12,538 


3.077 
9.455 


Livingston  Parisb 

Orleans,  Fourth  ward... 

Fifth  ward 

Sixth  ward 

Seventh  ward.. 
Eighth  ward... 
Ninth  ward.... 
Fifteenth  ward. 

Plaquemines  PariNb 

Saint  Helena  Parish 

Saint  Bernard  Parish . . . . 

Saint  Tammany  Parish . 

Tangipahoa  Parish 

Washington  Parish 


Parishes. 


a 

a 

M 
o 

B 
CQ 


Complete  vote  of  Fifteenth  ward  (teBtiraony ,  page  62) 

Complete  vote  of  Saint  Tammany  Parish  (testimony,  page  149). 
Complete  vote  of  Saint  Bernard  Parish 


Total  vote 

Deduct  3,077  fraudulent  votes  for  Lawrence,  (as  tthown  by  testimony,  pages 
192,  193,  194,  243,244,246,247,232.  233,235,236,  237) 


Total  vote  corrected. 
Sy  pher's  minority. . . 


22 


22 


0, 


199 
1,032 
1,425 

852 
1,758 

700 

734 

43 

1,040 

411 


658 
201 


9,056 
943 
629 
460 


11,088 


11,088 


1,130 


8 

a 

t 


S 

m 


478 

1,150 

1,770 

1,405 

1.464 

1.3S5 

1.860 

747 

414 

563 


723 
426 


13.355 


410 
870 


13.035 
3.077 


9,958 
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Tbe  testimony  shows  gross  irregularities  od  the  part  of  the  partisans 
of  the  contestee,  which  we  are  as  far  from  indorsing  as  those  on  the 
other  side.  They  do  not  seem  to  have  been  so  general  and  systematic, 
and  it  may  be  claimed  for  them,  perhaps,  that  they  were  resorted  to  for 
the  pnrpose  of  counteracting  the  schemes  and  machinations  of  the  con- 
testant's friends,  in  whose  hands  all  the  machinery  of  the  election  was 
placed. 

We  are  not  disposed,  in  the  light  of  all  the  evidence,  to  weigh  one 
claim  against  the  other.  We  think  both  are  so  tainted,  so  mixed  with 
fraud,  and  so  involved  in  uncertainty,  that  it  is  safer  and  better  to  re- 
fuse to  affirm  either. 

The  precedents  heretofore  established  authorize  this  decision,  and  we 
think  the  case  amply  justifies  us  in  adopting  it. 
We  therefore  recommend  the  adoption  of  the  following  resolution : 
Renolved,  That  neither  Effingham  Lawrence  nor  J.  Hale  Sypher  has 
shown  himself  entitled  to  a  seat  in  the  Forty-third  Congress. 

G.  W.  HAZELTON. 
H.  BOARDMAN  SMITH. 
IRA  B.  HYDE. 
LEMUEL  TODD. 
CHARLES  R.  THOMAS. 


FORTT-FOVRTH  COMGRE88,  FIRST  SESSION. 

COMMITTEE  ON  ELECTIONS 

Hod.  John  T.  Harris,  of  Virginia,  chairman. 
Hon.  Charles  P.  Thompson,  of  Massacbusetts. 
Hon.  Joseph  C.  S.  Blackburn,  of  Kentucky. 
Hon.  John  F.  House,  of  Tennessee. 
Hon.  Rezin  a.  DcBolt,  of  Missouri. 
Hon.  Early  F.  Popplbton,  of  Ohio. 
Hon.  G.  Wiley  Wells,  of  Mississippi. 
Hon.  John  H.  Baker,  of  Indiana. 
Hon.  William  R.  Brown,  of  Kansas. 
Hon.  Martin  I.  Townsend,  of  New  York. 
Hon.  George  M.  Beebe,  of  New  York. 
Hon.  Benjamin  Wilson,  of  West  Virffinia. 

H.  P.  COCHRAN,  CUrk. 

Mr.  Beebe,  of  New  York,  resij^ned  as  a  member  of  the  committee,  and  Mr.  Wilson,  of 
West  Virginia,  was  appointed  to  fill  tbe  vacancy  December,  1876. 
J.  M.  Smith  was  elected  clerk  December  10,  1876. 

BROMBERG  vs.  HARALSON.— FIRST   CONGRESSIONAL  DIS- 
TRICT OF  ALABAMA. 

Charfi^  of  illegal  and  fraudulent  votes,  deception  practiced  upon  voters,  illegal  and  an- 
due  influences  employed  by  United  States  otficials  to  intimidate  voters,  and  the  presence  of 
United  States  troops  at  or  near  tbe  polls. 

The  action  of  a  board  of  supervisors  of  election,  when  in  due  form,  is  prima  facie  correct 
and  it  must  stand  until  it  is  shown  by  extrinsic  evidence  to  be  illegal  and  nnjuBt. 

The  testimony  of  a  conspirator  swearing  to  his  own  infamy  and  implicating  others  in  the 
lame  crime  is  always  jealously  scrutinized,  and,  unless  corroborated  in  material  points  hj 
evidence  coming  from  uncontaminated  sources,  cannot  generally  be  received  as  sufficient  to 
establish  a  litigated  fact. 

Evidence  failed  to  sustain  the  allegation  of  intimidation  by  reason  of  the  presence  of  ft 
small  squad  of  soldiers  at  the  polls,  or  by  violence  on  the  part  of  others. 

Report  adopted  April  18,  1876. 
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Aatborities  referred  to:  American  Election  Laws,  pagea  306,  394,  subdivision  ]0;  New 
Jersey  Cases,  1  Bartlett,  page  25 ;  Howard  vs.  Cooper,  1  Bartlett,  page  275 ;  McCrary  on 
Elections,  pages  343,  416,  424,  566;  Harrison  vs,  Davis,  I  Bartlett,  page  341 ;  Brown  vs. 
Loan,  t&.,  page  482;  State  ex  rel.  Hopkins  vs,  Clin,  23  Wis.,  page  326  ;  Revised  Statutes, 
pages  17,  18,  105,  107;  Wright  vs.  Fuller,  1  Bartlett,  page  152. 

March  23,  1876. — Mr.  John  T.  Harris,  from  the  Committee  on  Elections^ 

sabmitted  the  following  report: 

The  contestant  specifies  fourteen  grounds  of  contest  in  his  notice  to 
the  sitting  member.  The  grounds  are  very  vaguely  and  indefinitely 
pleaded,  being  far  from  having  that  specific  character  requisite  to  a 
good  declaration  at  common  law.  But  as  issue  has  been  taken  and 
proofs  made,  such  le^al  exceptions  to  their  sufficiency  as  may  have  ex- 
isted have  perhaps  been  waived.  The  grounds  of  contest  are  practi- 
cally narrowed  to  the  following: 

1.  That  in  the  county  of  Mobile  more  than  eight  hundred  illegal  and 
fraudulent  votes  were  cast  for  the  contestee  by  minors,  by  persons  not 
entitled  to  vote,  and  by  persons  voting  more  than  once;  and  that  in 
said  county  of  Mobile  more  than  two  hundred  persons  were  prevented 
from  voting  for  the  contestant  by  intimidation  and  deception,  or  voted 
for  the  contestee  because  of  such  intimidation  and  deception. 

2.  That  the  entire  976  votes  east  for  the  sitting  member  in  Monroe 
County  were  obtained  through  undue  and  illegal  influences,  and  were 
not  the  expression  of  the  will  of  the  voters ;  and  that  600  of  the  votes 
thus  cast  were  illegal  and  fraudulent,  and  were  cast  by  minors,  by  per- 
sons not  entitled  to  vote,  and  by  persons  voting  more  than  once. 

3.  That  more  than  500  fraudulent  and  illegal  votes  were  cast  in  Wilcox 
County  for  the  sitting  member,  at  the  precincts  of  Snow  Hill,  Pine 
Apple,  and  other  precincts,  by  persons  not  entitled  to  vote,  and  by  per- 
sons voting  more  than  once  at  said  election. 

4.  That  1,500  illegal  and  fraudulent  votes  were  cast  for  the  sitting 
member  in  Dallas  County  by  minors,  by  persons  not  qualified  to  vote, 
and  by  persons  voting  more  than  once  at  said  election ;  that  1,000  ille- 
gal votes  were  cast  for  the  sitting  member  in  said  county  by  persons 
who  were  not  residents  of  said  county ;  and  that  2,000  voters  were  pre- 
vented from  voting  for  the  contestant  in  said  county  by  intimidation 
and  deception,  and  that  they  voted  tor  the  sitting  member  because  of 
said  intimidation  and  deception. 

5.  That  in  said  district  illegal  and  undue  influences  were  employed  by 
United  States  and  State  officials,  or  by  persons  representing  themselves 
to  be  such,  adherents  of  the  Republican  party,  to  prevent  voters  from 
voting  for  contestant,  or  inducing  and  intimidating  voters  into  voting 
for  the  sitting  member  by  threats  of  prosecution  and  otherwise,  by  the 
presence  of  United  States  troops  at  or  near  the  polls,  and  by  the  illegal 
distribution  of  provisions  among  the  voters. 

The  sitting  member,  in  his  answer,  specifically  denies  all  the  material 
allegations  contained  in  the  notice  of  contest ;  and  also  charges  that  by 
intimidation,  deception,  and  threats,  by  undue  and  illegal  influence,  by 
unlawful  arrests  and  threats  of  unlawful  arrest,  and  by  illegal  and  fraud- 
ulent votes  cast  by  minors  and  persons  not  qualified  to  vote,  the  con- 
testant received  many  thousand  votes  which  otherwise  he  would  not  have 
received,  and  the  sitting  member  lost  many  thousand  votes  which  he 
otherwise  would  have  received.  The  affirmative  matter  brought  into 
the  record  by  the  sitting  member  is  embraced  in  eighteen  specifications. 


DIGEST   OF   ELECTION   CASES.  357 

No  beneficial  reaalt,  however,  will  be  attained  by  a  more  specific  and 
detailed  statement  of  their  nature  and  scope. 

First.  The  first  question  considered  will  be  that  raised  by  the  gronnds 
of  contest  relied  upon  to  invalidate  a  large  part  of  the  vote  received  by 
the  sitting  member  in  the  county  of  Mobile. 

The  gronnds  of  contest  in  this  county  may  be  resolved,  so  far  as  the 
evidence  is  concerned,  into  two  principal  questions : 

1.  Whether  any,  and,  if  so,  how  many,  votes  were  cast  by  persons 
voting  more  than  once  at  said  election. 

2.  How  many,  if  any,  votes  were  lost  to  the  contestant  by  intimida- 
tion and  deception ;  and  how  many,  if  any,  votes  were  obtained  by  the 
sitting  member  by  reason  of  intimidation  and  deception. 

On  behalf  of  the  contestant  it  is  claimed  that  there  was  organized  a 
few  weeks  before  the  election,  in  the  city  of  Mobile,  a  colored  club,  known 
by  the  name  of  the  Union  Republican  Club,  consisting  of  about  two  hun- 
dred and  fifty  members,  who  met  usually  several  times  each  week  to 
prepare  themselves  to  carry  out  the  objects  of  their  organization.  These 
objects  are  thus  stated  in  the  testimony  of  Washington  I.  Squire,  the 
president  of  the  club : 

They  (t.  e.,  the  members  of  the  club)  proposed  to  increase  the  Republican  vote,  first,  by 
themselves  voting  the  Republican  ticket;  secondly,  by  inducing  all  their  friends  to  do  the 
same  ;  and  third,  by  voting  for  their  absent  friends,  those  who  were  dead,  and  others  who 
never  had  existence. 

The  methods  practiced  and  the  instructions  given  to  enable  the  mem- 
bers of  the  club  to  carry  out  this  scheme  of  fraud  are  thus  stated  by  the 
same  witness : 

Explanations  of  the  election-laws  were  given,  and  while  they  were  never  told  to  vote  twice 
or  to  deposit  fraudulent  votes,  it  was  explained  to  them  by  what  means  persons  doing  the 
same  might  escape  detection,  and  the  consequences  thereto  ensuing.  On  one  or  more  occa- 
siuns  sham  elections  were  held  at  which  the  members  were  drilted  in  the  actual  business  of 
election-day.  Some  were  judges  of  election,  some  inspectors,  others  clerks,  yet  others  were 
challengers,  others  yet  were  deputy  sheriffs  and  deputy  marshals  of  the  United  States.  The 
members  were  divided  into  two  crowds,  representing  respectively  Republicans  and  Demo- 
crats.  Some  were  steady,  quiet  citizens,  standing  around  the  polls  looking  on ;  others  were 
noisy  and  disorderly,  and  were  arrested ;  others  yet  were  quietly  putting  in  their  work. 
They  would  come  np  and  vote,  pass  away,  retire  and  exchange  clothes,  return,  and  vote 
again.  If  a  man  was  challenged  and  objected  to,  and  fearful  of  arrest,  he  would  retire  with 
ont  voting  and  forthwith  assume  some  other  and  better  disguise.  Each  crowd  were  shown 
how  they  might  deceive  the  members  of  the  other  by  pretending  that  they  were  voting  ticketa 
that  in  reality  they  were  not;  for  instance.  Republicans  would  receive  the  tickets  from  those 
representing  Democrats,  and  while  pretending  to  deposit  such  tickets  in  the  ballot-box,  really 
deposited  them  in  their  pockets  or  in  the  lining  of  their  hats,  substituting  therefor  Repnb- 
hcan  tickets.  In  addition  to  these  sham  elections,  arrangements  were  made  for  preparing 
Hsts  of  registered  names  for  use  on  said  election-day;  a  majority  of  these  names,  although 
properly  registered,  were  only  creations  of  fancy.     Some  three  thousand  names  were  thus 

J>repared.  It  was  proposed  that  the  squads  under  the  control  of  competent  and  energetic 
eaders  should  assemble  on  the  morning  of  the  election  at  an  early  hour,  and  having  par- 
taken of  refreshments,  should  proceed  upon  designated  routes  from  poll  to  poll,  voting  as 
eften  as  possible. 

It  is  claimed  by  the  contestant  that  this  club  consummated  their  stu- 
pendous scheme  of  fraud  by  casting  *mu  the  ueigbborhood  of  1,700 
fraudulent  votes." 

It  may  be  proper  to  preface  the  examination  of  the  evidence  adduced 
to  establish  these  charges  by  a  reference  to  certain  general  principles  of 
law  applicable  to  such  contests. 

The  burden  of  proof  is  always  upon  the  contestant  or  the  party  at- 
tacking the  official  returns.  The  presumption  is  that  the  officers 
charged  by  law  with  the  duty  of  ascertaining  and  declaring  the  resuU 
have  discharged  that  duty  faithfully.  (Am.  El.  L.,  §§  306,  394,  subdiv. 
10.) 
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The  namber  of  Bepablican  votes  cast  at  tbe  seven  wards  or  polling 
places  in  this  parish,  where  the  polling-places  were  taken  up  and  dis- 
<K>n tinned,  was  in  1870,  as  stated  by  Judge  Prescotty  aocording  to  the 
official  returns,  2,204. 

Turning  from  this  parish,  let  us  look  at  the  testimony  tonching  other 
parts  of  the  district. 

In  doing  this  it  becomes  necessary  to  refer  to  and  quote  from  the  tes- 
timony of  Blanchard,  Long,  Carey,  Downs,  Gannon,  McLaughlin,  and 
others,  all  or  nearly  all  of  whom  were  in  the  contestant's  party,  and  the 
most  of  whom  held  some  official  position  under  the  election-laws. 

United  States  of  America, 

District  of  Louisiana : 

Personally  appeared  before  me  Walter  Sully  Long,  who,  being  duly  sworn,  upon  his  oath 
atates  as  follows : 

From  March,  1872,  to  January,  1873,  I  was  chief  clerk  to  B.  P.  Blanchard,  then  holding 
the  ofBce  of  State  registrar  of  voters  for  the  State  of  Louisiana.  In  that  capaciiy  I  was  in 
tbe  fullest  confidence  of  my  chief,  and  was  aware  of  all  and  every  transaction  of  a  political 
nature  in  the  office  during  the  campaign  of  1872. 

The  necessity  of  carrying  the  election  for  the  Fusion  party  was  frequently  a  matter  of 
discussion  between  Blanchard,  myself,  and  others,  and  a  plan  of  operations  was  finally 
adopted  at  my  suggestion,  and  carried  out,  as  follows  : 

I.  The  sexton's  monthly  returns  of  burials  of  persons  over  the  age  of  twenty-one  years 
were  carefully  compiled  by  wards,  the  reg^tratiou-number  ascertained  and  noted,  and  a  list 
made  of  them. 

II.  A  thorough  examination  was  made  of  the  registry-book  of  1870,  in  order  to  ascertain 
the  number  of  names  of  fictitious  persons  registered  in  that  year.  In  every  ward  where  the 
persons  having  control  of  these  false  registry-papers  were  acting  with  the  Fusion  party  these 
names  were  used,  but  in  wards  where  the  supervisors  of  1870  were  not  acting  in  harmony 
with  the  Fusion  party,  particular  care  was  taken  to  prevent  their  using  the  fraudulent  papers, 
and  to  detect  any  attempt  at  so  doing. 

III.  A  system  was  establi^ed  requiring  all  persons  who  had  been  registered  aa  voters  in 
1870,  and  who  had  subsequently  removed,  to  aeliver  up  their  papers  of  that  year  before  re- 
-ceiving  certificates  of  registration  in  1872.  These  were  sent  to  the  office  of  the  State  regis- 
trar of  voters  every  week,  and  were  carefully  sorted  out  by  myself  and  others,  and  all  tnat 
showed  no  evidence  of  having  been  examined  by  the  United  States  supervisors  of  election 
were  set  aside,  to  be  used  by  repeaters  on  election  day. 

IV.  During  the  ten  days  preceding  the  election  a  list  was  made  out  by  me  of  the  registry 
numbers  and  names  of  the  dead,  removed,  and  fictitious  persons  before  oescribed,  and  given 
to  each  assistant  supervisor  of  registration  for  the  city  wards.  Two  or  more  persons  in  each 
ward,  who  were  to  serve  as  commissioners  of  election,  were  set  to  work  making  lists  of  those 
names  upon  sheeta  of  paper  similar  to  that  designed  to  be  used  on  the  day  of  election  in 
keeping  the  written  lists  of  voters  required  by  law  at  each  polling-place. 

v.  The  poll-lists  were  printed,  containing  the  entire  registration  of  both  1870  and  1872. 
No  erasures  were  made  until  the  Saturday  and  Sunday  preceding  the  election,  when  the 
names  that  cou.d  not  be  made  available  for  tbe  Fusion  cause  were  crossed  off  in  black  pen- 
cil on  the  list  for  certain  polls  in  each  ward,  and  in  number  to  correspond  with  the  written 
lists  of  names  before  alluded  to. 

These  preliminaries  having  be^n  completed,  it  was  a  mere  question  of  manual  dexterity 
on  the  part  of  the  commissioners  of  election  to  get  within  the  box  a  number  of  ballots  to 
correspond  with  the  names  crossed  off  in  black  from  the  printed  lists,  and  written  in  advance 
upon  the  tally-lists. 

The  estimate  of  the  number  of  votes  required  to  carry  the  election  was  as  follows : 

For  the  First  ward,  500 ;  Second  ward,  fHK) ;  Third  ward,  1,000  ;  Tenth  ward,  500 ;  Elev- 
enth ward,  500  ;  Twelfth  ward,  250;  Thirteenth  ward,  100  ;  Fourteenth  ward,  50 — making 
a  total  of  3,400  for  the  up-town  wards ;  and  for  the  Fourth  ward,  300 ;  Fifth  ward,  500 ; 
Sixth  ward,  500  ;  Seventh  ward,  500  ;  Eighth  ward,  600 ;  Ninth  ward,  600 ;  Fifteenth  ward, 
none — a  total  of  3,000,  and  an  aggregate  of  6,400.  To  this  must  be  added  the  number  ojf 
2)apers  to  be  voted  on  by  '*  repeaters,**  which  was  estimated  at  2,00U. 
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'  VI.  The  number  of  frandnlent  votes  actually  counted,  and  wbich  can  be  proved  by  my 
own  testimony  and  that  of  other  persons  concerned,  is — 

In  the  First  ward 281 

In  the  Second  ward 243 

In  the  Third  ward 803 

In  the  Tenth  ward 306 

In  the  Eleventh  ward 330 

In  the  Twelfth  ward 101 

In  the  Thirteenth  ward 98 

In  the  Fourteenth  ward 26 

Total  up-town 2,188 

Id  the  Fourth  ward 186 

In  the  Fifth  ward 155 

In  the  Sixth  ward 336 

In  the  Seventh  ward 

In  the  Eighth  ward 393 

In  the  Ninth  ward 244 

In  the  Fifteenth  ward 

1,314 

Grand  total 3,502 

f  Beyond  this,  the  papers  given  to  repeaters  were  about  2,000.  I  cannot  at  present  re- 
D)embeT  the  exact  number,  but  I  think  that  1,400  were  given  out  to  be  used  in  the  first,  fourth, 
and  sixth  municipal  districts,  and  600  to  be  used  in  the  second  and  third  districts. 

I  further  know,  and  can  produce,  I  believe,  the  men  who  acted  as  commissioners  of  elec- 
tion at  the  polls  in  each  ward  where  fraudulent  votes  were  cast  or  counted  at  the  general 
election  of  November  4,  1872. 

WALTER  S.  LONG. 

Sworn  to  and  subscribed  before  me  this  4th  day  of  September,  1873,  at  New  Orleans,  La. 

F.  A.  WOOLFLEY, 

U.  S.  Commisnoner. 

Braiuard  P.  Blaochard,  another  witness,  whose  capacity  for  the  sort 
of  work  required  of  him  will  hardly  be  questioned,  swears : 

That  he  was  appointed  by  Henry  C.  Warmoth,  governor  of  the  State  of  Louisiana,  to  the 
office  of  State  registrar  of  voters,  being  also  ex-officio  supervisor  of  registration  in  and  for 
the  parish  of  Orleans;  that  he  filled  the  said  office  during  the  years  J870,  J871,  and  1872; 
that  in  the  last-named  year  he  was  in  full  political  Kympathy  with  the  liberal  movement,  and, 
subsequentlv,  upon  the  Fusion  of  the  liberal  and  Democratic  parties,  with  what  was  known 
and  styled  tne  Fusion  party,  and,  in  conjunction  with  others  of  the  same  political  party,  de- 
vised plans  for  carrying  the  general  election  of  November  4,  1872,  in  favor  of  said  Fusion 
party  and  their  candidates,  by  taking  advantage  of  all  the  powers  with  which  he  was  in- 
vested by  the  acts  of  the  general  assembly,  numbered,  respectively,  acts  No.  99  and  iOO, 
approved  March  16, 1870,  and  known  as  the  registration  and  election  laws  of  1870. 

That,  in  furtherance  of  this  scheme,  he  caused  a  careful  compilation  of  the  list  of  deceased 
males  over  twenty-one  years  of  age  who  had  died  since  the  close  of  registration  in  1870, 
which  lists  were  required  by  law  to  be  furnished  to  him  by  the  sextons  of  the  vario'is  ceme- 
teries in  the  parish  of  Orleans;  and  that  said  lists  so  compiled  were  carefully  collated  with 
the  registration  books,  and  the  registry -number  and  the  election-precinct  in  which  the  de- 
ceased was  registered  noted. 

That  instead  of  carrying  out  to  the  full  letter  the  provisions  of  section  7  of  the  registra- 
tion-law, he  caused  to  be  erased  from  the  lists  of  registered  voters  only  the  names  of  such 
deceased  electors  as  were  well  known  in  the  community,  but  in  cases  where  the  deceased 
was  an  obscure  personage  (a  large  majority  of  the  whole  number),  he  caused  to  be  made 
out  a  duplicate  registration-certificate  in  his  name ;  the  same  to  be  retained  and  used  at 
the  general  election,  as  is  hereinafter  set  forth. 

Further  on  deponent  says : 

Deponent  further  says  that  to  his  knowledge  a  large  number  of  certificates  of  registra- 
tion had  been  issued  in  1870  in  the  names  of  fictitious  persons  ;  that  he  caused  a  careful 
examination  of  the  books  of  registration  to  be  made,  and  of  other  records  and  memoranda 
in  his  possession,  to  ascertain  the  quantity  of  such  fraudulent  registries,  and  also  made 
efforts  to  ascertain  in  whose  possession  such  papers  in  the  names  of  fictitious  persons  were. 
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• 

and  did  obtain  possession  of  some  two  thousand  snch  papers  ;  and  in  relation  to  such  of  said 
papers  which  he  could  not  obtain  possession  of,  the  following  course  was  pursued,  to  wit, 
whenever  he  ascertained  that  they  were  in  the  hands  of  persons  belong-ing  to  the  Rf-publican 
party,  be  then  and  during  registration  caused  the  said  fictitious  names  to  be  erased  from  the 
registry  lists  as  fraudulent ;  but  in  all  cases  when  he  ascertained  that  such  papers  were  in 
the  possession  of  persons  in  the  interest  of  the  Fusion  party,  he  instructed  tne  assistant 
supervisors  of  registration  not  to  erase  such  fictitious  names  from  the  books,  in  cases  where 
he  had  confidence  in  those  officers ;  but  in  cases  where  he  had  reason  to  suspect  the  fidelity 
of  any  assistant  supervisor,  or  to  believe  any  of  them  would  not  assist  in  or  abet  such 
work,  he  prohibited  them  from  making  any  erasures  whatever,  reserving  that  work  for 
himself,  or  assigning  it  to  some  confidential  clerk  or  confidential  agent  whom  he  could  im- 
plicitly trust,  as  will  more  fully  appear  by  the  documents  hereto  annexed  and  marked  A  and  B. 

The  witness  then  goes  into  a  lengthy  detailed  statement  of  the 
frauds  actually  perpetrated  by  the  political  managers  of  the  Democratic 
or  Fusion  party  in  the  election  of  1872,  and  closes  with  the  following 
statement : 

Deponent  further  says  that  he  believes,  and  has  reason  to  believe,  and  knows,  that,  had 
not  the  fraudulent  practices  as  above  recited  been  resorted  to  and  made  use  of  by  persons  in 
the  interest  of  the  Fusion  party  and  for  the  benefit  and  advantage  of  said  Fusion  party  as 
hereinbefore  set  forth,  and  nad  the  election  returns  been  properly  and  fairlv  made  by  the 
supervisors  throughout  the  State,  and  had  the  large  Republican  parishes  which  were  thrown 
out  unjustly,  unfairly,  and  for  the  purpose  of  reducing  the  Republican  vote,  been  counted 
as  they  should  have  been,  the  candidates  for  Presidential  electors,  members  of  Congress, 
and  State  officers  upon  the  Republican  national  and  State  ticket  would  have  been  shown  to 
have  been  elected  by  a  large  majority  of  the  votes  cast  in  the  State  at  the  election  held  on 
the  4th  of  November,  1872. 

And  deponent  further  says  that  he  believes,  has  reason  to  believe,  and  knows,  that  the 
Republican  national  and  State  tickets  received  a  considerable  majority  of  the  votes  actually 
cast  at  the  election  held  on  the  4th  day  of  November,  A.  D.  1872,  in  the  State  of  Louisiana. 

B.  P.  BLANCHARD. 

Sworn  to  and  subscribed  before  me  on  this  2d  September,  1873 ;  and  I  hereby  certify  that 
the  affiant,  B.  P.  Blanchard,  was  State  registrar  of  voters,  &c.,  during  the  years  It^O, 
1871,  and  1872. 
Witness  my  hand  and  seal  at  the  city  of  New  Orleans,  on  the  day  first  above  named. 
[SEAL.]  F.  A.  WOOLFLEY, 

United  States  Commissioner^  Chief  Supervisor  of  Eiections, 

District  of  Louisiana^ 

William  L.  Catlin,  another  witness,  testifies  as  follows  : 

UNrrED  States  of  America, 

District  of  Louisiana : 

Personally  appeared  before  me,  the  undersiged  authority,  W.  L.  Catlin,  a  resident  of  the 
city  of  New  Orleans,  who  being  duly  sworn  deposes  and  says  :  That  he  was  in  full  sym- 
pathy with  the  sO'Called  Fusion  party  at  the  last  general  election  of  November  4,  J  872,  in 
the  State  of  Louisiana ;  that  he  was,  during  the  same  year,  an  intimate,  personal,  and  busi- 
ness friend  of  B.  P.  Blanchard,  then  State  resistrar  of  voters,  and  as  such  aided  him  in  many 
ways  in  carrying  out  his  plans  for  securing  the  success  of  the  Fusion  party  at  the  said  elec- 
tion ;  and  that,  among  otner  things,  he  aided  in  the  preparation,  labeling,  and  supplying 
with  stationery,  &c.,  the  regular  ballot-boxes  for  said  election,  and  attended  to  their  distri- 
bution to  the  various  wards.  There  were  in  all  one  hundred  and  seventeen  ballot-boxes 
used  in  the  city  of  New  Orleans ;  and  that,  in  addition  thereto,  he  attended  to  the  distribu- 
tion of  sundry  additional  or  duplicate  boxes  on  Sunday  night,  November  3,  for  use  at  the 
said  election,  as  he  understood,  to  further  promote  the  success  of  said  party,  by  substituting 
or  otherwise!  and  delivered  some  of  them  personally  to  the  parties  whom  it  was  intended 
should  use  them. 

W.  L.  CATLIN. 

Sworn  to  and  subscribed  before  me  this  3d  day  of  September,  1873. 

F.  A    WOOLFLEY, 
United  States  Commissioner. 

Henry  L.  Down,  another  witness,  in  the  employ  of  Blancliard,  en- 
gaged in  the  business  of  aiding  the  Fusionists  or  Democrats,  srys: 

Q.  Hew  many  names  of  colored  registered  voters  were  improperly  stricken  fiom  the 
rolls  in  the  Fourth  ward  ? — A.  I  have  the  figures  here  that  I  made  out  myself  some  time 
ago. 
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Q.  You  can  use  them  in  refreshing  your  memory  now  in  answering  my  question. — 
A.  Three  hundred  and  nine  in  the  Fourth  ward  were  stricken  from  the  rolls  in  that  man- 
ner. 

Q.  And  in  the  Fifth  ward  how  many? — A.  Two  hundred  and  twenty-three. 

Q.  And  in  the  Sixth  ward  t— A.  Three  hundred  and  fifty-three. 

Q.  And  in  the  Seventh  ward  ? — A.  Three  hundred  and  eighty -six. 

Q.  And  in  the  Eighth  ward  f — A.  One  hundred  sixty-four. 

Q.  And  in  the  Ninth  ward  ? — A.  One  hundred  and  twenty-two. 

Q.  In  all,  how  many  f — A.  One  thousand  five  hundred  and  fifty-seven. 

Q.  Were  those  names  stricken  off  arbitrarily  f — A.  They  wore  ordered  to  be  stricken 
o£F. 

Q.  Was  any  evidence  taken  to  ascertain  whether  they  were  entitled  to  vote  before  this 
action  was  had  f — A.  I  don't  know. 

Q.  By  whose  order  were  those  names  stricken  offf — A.  It  was  after  a  consultation  with 
the  Fusion  committee,  Dr.  Walker  and  others. 

Q.  Do  you  know  whether  any  fraudulent  duplicate  certificates  were  isssued  7 

(Mr. Kice objected  to  the  question  as  leading.) 

Q.  Do  you  know  whether  any  such  thing  was  ever  done  or  not  for  the  first  Congressional 
district? — A.  I  do. 

Q.  Do  you  know  whether  any  were  issued  in  the  wards  within  the  first  Congfressional  dis- 
trict of  this  city  T 

(Objected  to  as  leading.) 

A.  I  do. 

Q.  State  succinctly  the  manner  in  which' such  fraudulent  or  duplicate  certificates  were 
issued. — A.  I  can  state  how  they  were  obtained.     I  decline  to  state  how  they  were  issued. 

Q.  State  how  they  were  obtained. — A.  They  were  obtained  by  persons  moving  from  one 
ward  to  another.  According  to  the  requirements  of  the  re^strars,  each  of  these  persons 
moving  from  one  ward  to  another  were  to  give  up  their  original  certificate  and  get  a  new 
one.  These  original  certificates  were  sent  to  the  central  office  of  the  State  registrar  of  vo- 
ters. Some  of  them  were  cancelled,  but  many  of  them  were  reissued  in  this  manner  to  be 
voted  upon  again. 

Q.  How  many  of  such  certificates  were  issued  t — A.  I  should  judge  about  three  thousand 
of  them. 

Q.  Can  you  apnroximate  the  number  that  was  issued  for  the  Fourth, Fifth,  Sixth,  Sev- 
enth. Eighth,  and  Ninth  wards  f— A.  I  should  think  there  was  about  one  thousand  or  twelve 
hundred  used  in  those  wards. 

Q.  To  whom  were  those  certificates  given? — A.  I  decline  to  answer  that  question. 

Q.  Were  they  issued  to  Republicans,  or  Democrats,  or  Fusionists  ? — A.  They  were  issued 
4o  parties  that  I  presume  were  in  the  Fusion  interest.  I  had  no  reason  to  doubt  that  they 
were. 

Q.  Were  any  issued  to  candidates  on  the  Fusion  ticket,  as  far  as  you  know  7 — A.  Yes,  sir. 

*  «  *  «  •  «  '   • 

Q.  Did  you  ever  make  an  affidavit  in  regard  to  the  conduct  of  the  election  on  that  day  ? — 
A.  I  did. 

Q.  Where  did  you  make  such  an  affidavit? — A.  I  made  it  before  Commissioner  Woolfley. 

Q.  Is  this  printed  copy  now  shown  you  a  copy  of  the  affidavit  that  you  made  ? — (Shown 
affidavit  of  Henry  L.  Downs,  contained  in  printed  pamphlet  marked  X,  Y,  Z,  annexed  to 
the  testimony  taken  March  30,  1874.) — A.  I  see  no  mistake  in  it ;  it  seems  to  be  correct,  ac- 
cording to  my  affidavit. 

Q.  Are  you  willing  to  reiterate  the  statements  made  in  that  affidavit  ? — A.  I  am,  and  I 
will. 

Judge  Dibble  offered  the  affidavit  referred  to,  and  the  following  is  a  copy  Mr  Rice  making 
the  same  objections  that  he  had  made  to  the  introduction  o  the  affidavit  of  B.  P.  Blanchard : 

Unitkd  States  of  America, 

District  of  Louisiana ; 

Personally  appeared,  this  the  21  st  day  of  June,  1673,  before  me,  the  undersigneil  authority 
Henry  L.  Downs,  who,  being  duly  sworn,  deposes  and  says :  That,  during  the  registration 
preceding  the  election  of  November  4,  1072,  be  was  a  clerk  in  the  office  of  State  registrar  of 
voters  for  the  State  of  Louisiana ;  that  during  the  two  months  of  registration  certificates  and 
duplicates  of  registration  accumulated  in  said  office.  Thepr  were  collected  by  the  assistant 
supervisors  of  registration  of  the  different  wards  of  the  city  of  New  Orleans,  from  voters 
changing  their  residence  from  one  ward  to  another,  to  whom  a  new  certificate  would  be 
famished  and  the  old  one  forwarded  to  the  office  of  State  registrar  of  voters,  who  was  ez 
officio  snpervisor  of  registration  for  the  parish  of  Orleans,  or  city  of  New  Orleans.  These 
certificates  and  duplicates  accumulated  to  the  number  of  several  thousand,  and  completely 
filled  a  large-sized  oallot-box. 

Deponent  further  states  that  he  assisted  in  assorting  them,  according  to  wards  and  avail- 
ability for  use  by  repeating  voters.  Some  were  cancelled,  as  being  considered  unsafe  to  use, 
Or  as  having  been  marked  in  some  manner  by  the  United  States  supervisors ;  others  (and 
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to  have  been  bribed  and  corrupted  to  vote  for  the  sitting  member,  is 
Monroeville,  the  county-seat.  It  is  established  by  the  evidence  before 
the  committee  that  a  report  was  industriously  circulated  among  the  col- 
ored voters  that  in  order  for  them  to  obtain  bacon  they  would  have  to 
vote  the  straight  republican  ticket;  that  if  they  received  bacon,  and 
afterward  neglected  or  refused  to  vote  the  republican  ticket,  they  would 
forfeit  their  legal  rights;  that  they  should  come  to  Monroeville  on  elec- 
tion-day, and  that  Perrin  would  give  them  a  big  barbecue  and  meat 
enough  to  last  them  a  year.  It  seems  that  no  effort  was  made  by  the 
republican  leaders  to  correct  these  reports  and  disabuse  the  minds  of 
the  colored  voters  of  their  truth.  It  is  testified  by  Perrin  and  many 
others  that,  in  their  opinion,  the  belief  in  the  truth  of  these  reports  in- 
duced the  colored  voters  to  cast  for  the  sitting  member  at  least  eight  hun- 
dred votes  more  than  he  would  otherwise  have  received.  Tbe  evidence 
fails  to  connect  the  sitting  member  with  these  reprehensible  practices. 
But  it  is  apparent  that  these  corrupt  practices  did  have  an  influence  to 
swell  the  vote  of  the  sitting  member  at  this  precinct.  There  are  but  a  few 
voters  who  are  shown  to  have  been  directly  influenced  to  vote  otherwise 
than  they  would  have  done  by  these  means.  It  is  apparent  that  more  were 
corrupted  than  can  be  distinctly  proved  to  have  been  influenced.  It  is 
probable  that  the  truth  lies  between  the  extremes.  On  the  one  hand  it 
is  claimed  that  at  least  800  votes  were  obtained  for  the  sitting  member 
by  corruption  and  bribery;  on  the  other  it  is  claimed  that  this  estimate 
is  prov^  by  the  mere  opinions  of  witnesses,  and  that  the  evidence  does 
not  point  distinctly  to  more  than  ten  or  twelve  voters  who  are  shown 
to  have  been  thus  corrupted.  It  perhaps  would  be  fair  to  assume  that 
the  whole  vote  cast  at  this  precinct  in  excess  of  the  vote  of  two  years 
before,  when  no  such  influence  existed,  was  cast  by  voters  who  came 
there  under  the  influence  of  the  corrupt  practices  and  promises  dis- 
closed in  the  evidence.  At  the  Congressional  election  held  in  that  pre- 
cinct in  1872,  the  total  vote  polled  was  516,  and  at  the  Congressional 
election  in  1874,  the  total  vote  polled  was  84^S.  The  excess  in  1874 
over  the  vote  of  1872  is  thus  shown  to  be  332.  The  practice  indulged 
in  by  Perrin  and  others  to  corrupt  the  colored  voters  in  this  county  is 
of  a  most  shameless  and  reprehensible  character.  It  strikes  at  the 
foundations  of  republican  government,  and  poisons  the  very  sources 
whence  all  legitimate  authority  flows.  No  system  of  government  can 
long  endure  where  public  opinion  tolerates  such  conduct.  Its  general 
prevalence  must  lead  to  anarchy  and  bloodshed,  and  loosen  the  very 
ligaments  binding  society  together.  It  stikes  a  fatal  blow  at  the  social 
compact.  It  overturns  all  just  distinctions  between  honesty  and  cor- 
ruption in  the  delegation  of  authority  to  the  representatives  of  the  peo- 
ple. No  language  can  too  strongly  express  our  disapproval  of  the  prac- 
tices indulged  in  to  corrupt  the  purity  of  the  ballot-box,  at  Monroeville 
in  particular.  Votes  thus  obtained,  even  if  cast  by  legal  voters,  it 
would  seem  ought  to  be  rejected  as  illegal  and  void,  even  though  it  is 
not  shown  that  the  candidate  who  received  them  knew  or  consented  to 
the  corrupt  pyractices  whereby  they  were  obtained.  Such  is  the  rule  of 
law  laid  down  in  the  unanimous  judgment  of  a  highly  respectable  court 
of  last  resort  in  one  of  the  States  of  the  Union.  In  that  case  it  is 
said: 

In  our  form  of  governmentf  where  the  administration  of  public  affairs  is  refralated  by  the 
will  of  the  people,  or  a  majority  of  them,  expressed  through  the  ballot-box,  the  free  exercise 
of  the  elective  franchise  hy  the  qualified  voters  is  a  matter  of  the  highest  importance.  The 
safety  and  perpetuity  of  our  institutions  depend  upon  this.  It  is,  therefore,  pariicalariy 
important  tnat  every  voter  should  be  free  from  any  pecuniary  influence.  For  this  reason, 
the  attempt  by  bribery  to  influence  an  elector  in  giving  his  vote  or  ballot  is  made  an  indict- 
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able  offeniie.  •  *  •  Can  a  vote  thus  obtained,  in  direct  violation  of  the  statate,  be  con- 
sidered a  valid  or  le^al  vote  f  If  it  can,  then  the  very  object  of  the  statute,  which  is  that 
it  should  not  be  so  obtained,  is  defeated.  We  are  of  opinion  that  such  votes  are  illegfal,  and 
that  the  judge  was  ri^ht  in  directinfir  the  jury  to  disregard  them.  This  conclusion  is  sus 
tained  by  the  authorities,  so  far  as  we  have  been  able  to  tind  any.  (State  ex  rel.  Hopkins 
w.  Olin,  23  Wis.,  326.) 

Tbe  lex  parliamenturia  of  Englantl  seems  to  require  that  the  bribery 
which  will  justify  the  rejectioa  of  a  vote  phall  be  practiced  by  the  can- 
didate to  be  affected,  or  by  his  agent.  It  is  not  necessary  to  the  decis- 
ion of  this  case  to  determiue  which  rule  should  be  applied  in  election 
cases  depending  before  this  House ;  and  hence  the  committee  express 
no  judgment  upon  it.  If  it  should  be  held  that  332  votes  cast  at  this  pre- 
cinct should  be  thrown  out,  or  that  every  vote  cast  for  the  sitting  mem- 
ber should  be  rejected,  it  would  not  affect  the  result  at  which  the  com- 
mittee have  arrived.  There  was  a  small  squad  of  United  States  soldiers 
stationed  at  Monroeville,  and  on  the  day  of  the  election  they  were  in 
the  neighborhood  of  the  polls.  But  the  evidence  fails  to  show  any 
disorderly  or  threatening  conduct  on  their  part,  and  it  is  apparent  that 
no  man  of  ordinary  firmness  was  or  could  have  been  thereby  intimidated 
from  voting.  The  allegation  that  the  presence  of  this  small  squad  of 
soldiers  intimidated  a  large  number  of  Democratic  voters  and  kept 
them  from  voting  the  Democratic  ticket,  is  not  sustained.  Indeed,  in 
the  year  1872  the  contestant  received,  at  the  Monroeville  precinct,  214 
Democratic  votes  only,  while,  in  1874,  at  the  same  precinct,  he  received 
218  votes. 

The  evidence  fails  to  sustain  tbe  allegation  that  bands  of  colored 
men  were  armed,  mustered,  and  drilled  through  the  county  shortly  prior 
to  the  election,  whereby  Democratic  voters  were  intimidated  and  kept 
from  voting.  Kor  is  there  sufficient  proof  to  satisfy  the  committee  that 
the  threats  that  warrants  were  in  the  hands  of  the  United  States  deputy 
marshal  for  the  arrest  of  white  men  did  intimidate  any  voter  of  ordinary 
firmness  so  as  to  keep  him  from  voting. 

It  is  true  that  Perrin  testifies  that  the  colored  voters  had  unbounded 
confidence  in  him,  and  that  he  has  no  doubt  he  could  have  controlled 
900  votes  which  were  cast  for  the  sitting  member,  for  the  contestant. 
This  seems  to  be  the  idle  boasting  of  a  bold  and. unscrupulous  man.  If 
true,  however,  it  is  only  another  instance  to  be  added  to  the  long  cata- 
logue of  cases  where  simple  and  uneducated  men  have  erroneously 
given  their  confidence  to  designing  villains.  While  men  who  thus 
abuse  the  sacred  confidence  reposed  in  them  deserve  the  most  condign 
punishment,  it  furnishes  no  ground  for  the  rejection  of  the  votes  cast 
by  those  who  confide  in  them.  It  would  be  dangerous  to  establish  the 
precedent  that  a  legal  voter  should  lose  his  ballot  because  he  voted 
upon  false  information,  or  because  a  party  leader  abused  the  confidence 
reposed  in  him.  We  cannot  believe  that  if  the  boast  of  Perrin  were 
true,  it  ought  to  affect  the  validity  of  the  ballots  cast  by  the  colored 
voters. 

From  these  considerations  it  follows  that  in  the  judgment  of  tbe 
committee,  no  sufficient  evidence  has  been  produced  to  warrant  the  re- 
jection of  any  votes  cast  in  Monroe  County,  except  at  the  Monroeville 
precinct. 

The  next  county  to  which  the  attention  of  the  committee  was  directed 
is  Wilcox.  It  is  alleged  ^'  that  more  than  500  fraudulent  and  illegal 
votes  were  cast  for  the  sitting  member  in  the  county  of  Wilcox,  at  the 
precincts  of  Snow  Hill,  Pine  Apple,  and  other  precincts,  by  persons  not 
entitled  to  vote  in  said  county,  and,  by  persoas  voting  more  than  once 
at  said  election." 
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This  is  the  only  specMc  charge  made  as  to  this  coanty.  It  i8  true 
that  the  twelfth  ground  of  contest  was  doabtless  aimed  to  embrace  this 
as  well  as  all  other  connties  in  the  district.  The  twelfth  ground  of  con- 
test is  as  follows : 

Twelfth.  That  illefiral  and  nndue  inflaences  were  employed  by  United  States  and  State 
officials  or  by  persons  representioj^  themselves  to  be  sach,  adherents  of  the  Republican  party, 
to  prevent  voters  in  this  district  &om  voting  for  me  (the  contestant),  or  inducing  or  intimi* 
dating  voters  into  voting  for  you  (the  contestee),  by  threats  of  prosecution  and  otherwise, 
bv  the  presence  of  detachments  of  United  States  troops  at  or  near  the  polls,  and  by  the 
illegral  distribution  of  provisions  donated  by  act  of  Congress  to  sufferers  by  the  overflow  of 
the  Tombigbee  and  Alabama  Rivers,  in  1874. 

There  is  no  proof  to  sustain  the  specific  allegation — 

That  more  than  500  fraudulent  and  illegal  votes  were  cast  for  the  sitting  member  in  Wil- 
cox County,  by  persons  not  entitled  to  vote,  and  by  persons  votiug  more  than  once  at  said 
election. 

The  twelfth  specification  is  too  vague  and  uncertain  to  be  good.  The 
statute  requires  that  the  contestant,  in  his  notice,  ^'  shall  specify  par- 
ticularly the  grounds  upon  which  he  relies  in  his  contest.'^  (Rev.  Stat., 
pp.  17, 18,  §  105 ;  McCrary,  §  343 ;  Wright  t«.  Fuller,  1  Bartlett,  152.) 

It  is  impossible  to  conceive  of  a  specification  of  the  grounds  of  con- 
test  broader  or  more  general  in  its  terms.  It  fixes  no  place  where  any 
act  complained  of  occurred.  It  embraces  the  whole  district  in  one 
sweeping  charge.  This  specification  embraces  three  general  grounds  of 
complaint,  not  one  of  which  possesses  that  particularity  essential  to 
good  pleading ;  but  it  can  subserve  no  valuable  purpose  to  pursue  the 
question  of  legal  sufficiency  of  this  specification  further,  because  there  is 
another  ground  upon  which  the  whole  evidence  of  the  contestant,  re- 
lating to  the  election  in  this  county,  niust  be  rejected.  The  sitting 
member  served  his  answer  to  the  notice  of  contest  on  the  contestant  ou 
the  23d  of  December,  1874.  The  statute  gives  ninety  days  next  after 
the  service  of  the  answer,  in  which  to  take  the  testimony.  (See  act  of 
February,  1875.)  This  period  is  to  be  divided  as  follows:  The  con- 
testant shall  take  testimony  during  the  first  forty  days ;  the  returned 
member  during  the  succeeding  forty  days,  and  the  contestant  may  take 
testimony  in  rebuttal  only  during  the  remaining  ten  days  of  said  period. 
(Rev.  Stat.,  p.  18,  §  107.)  During  the  first  forty  days  the  contestant 
took  no  testimony  in  Wilcox  County  or  elsewhere  to  sustain  any  speci- 
fication in  his  notice  of  contest  affecting  the  election  in  said  Wilcox 
County.  His  entire  evidence  was  confin^  to  the  election  held  in  other 
counties.  During  the  succeeding  forty  days  the  returned  member  did 
not  take  any  testimony  in  Wilcox  County  or  elsewhere  relating  to  the 
election  held  in  said  county  of  Wilcox ;  and  yet,  on  the  15th  and  16th 
days  of  March,  1875,  the  contestant  caused  notices  to  be  served  on  the 
attorney  of  the  returned  member  that  on  the  22d  of  March,  1875,  he 
would  take  testimony  in  said  county  of  Wilcox.  Both  notices  specify  that 
the  witnesses  therein  named  '^  will  be  examined  in  rebuttal  of  the  testi- 
mony taken"  by  the  returned  member.  Knowing  that  he  had  taken 
no  testimony  in  relation  to  the  election  in  Wilcox  County  at  all,  and 
hence  that  there  was  nothing  to  rebut,  the  returned  member  did  not 
attend  the  taking  of  the  testimony  of  contestant  in  said  county.  In 
violation  of  the  statute,  and  contrary  to  the  terms  of  the  notices  served 
upon  the  attorney  of  the  sitting  member,  the  contestant  took  a  large 
number  of  ex  parte  depositions  or  affidavits  for  the  purpose  of  proving 
the  truth  of  the  general  charges  embraced  in  the  twelfth  specification 
above  quoted.  The  whole  of  the  testimony  taken  in  Wilcox  County  is 
directed  exclusively  to  the  proof  of  the  contestant's  original  case,  and 
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DO  portioD  of  it  is  directed  to  the  rebattal  of  the  proofs  addaced  by  the 
retamed  member.  The  rales  ot  law  and  the  priDciples  of  common  fair- 
ness alike  require  that  the  whole  of  contestant's  testimony  relating  to 
the  election  in  Wilcox  Coanty  should  be  entirely  rejected,  first,  becaose 
the  time  within  which  the  contestant  coald  lawfally  take  testimony  to 
prove  his  original  case  had  long  previously  expired ;  and,  seoond,  be- 
cause the  notices  explicitly  state  that  the  witnesses  were  to  be  examined 
in  rebattal,  and  under  such  notices  in  the  absence  of  the  returned  mem- 
ber it  would  be  to  give  sanction  to  a  surprise  to  allow  any  other  than 
rebutting  testimony  to  stand.  And,  in  addition  thereto,  the  contestee 
would  have  no  right  or  opportunity  to  introduce  evidence  in  answer  to 
the  original  evidence  thus  taken  during  the  ten  days  prescribed  by  law 
for  taking  of  rebutting  testimony. 

The  only  remaining  county  in  which  the  contestant  took  testimony  to 
impeach  the  fairness  of ,  the  election  is  Dallas.  The  particular  charges 
in  relation  to  this  county  are  as  follows : 

Fourth.  That  1,500  illegal  and  fraudulent  votes  were  cast  for  the  returned  member  bj 
minors,  by  persons  not  qualified  to  vote  at  said  election,  and  bj  persons  voting  more  than 
onee  for  the  returned  member  at  said  election  in  the  county  of  Dallas. 

Fifth.  That  in  said  county  of  Dallae  1,000  illegal  votes  were  cast  for  the  returned  mem- 
ber by  persons  who  were  not  residents  of  said  county,  or  entitled  to  vote  at  said  election  in 
said  county. 

Sixth.  That  in  said  county  of  Dallas  2,000  voters  were  prevented  from  voting  for  the  con- 
testant by  intimidation  and  deception,  and  at  said  election  voted  for  the  returned  member 
because  of  said  intimidation  and  deception. 

As  to  the  fourth  specification,  after  a  very  careful  and  minute  exami- 
nation of  the  testimony,  the  committee  are  convinced  that  it  is  not  sub- 
stantially proved.  The  testimony  tends  to  show  that  there  were  twenty 
minors  who  voted  in  this  county ;  but  it  is  not  dearly  proven  that  even 
these  persons  were  minors.  The  testimony  offered  to  prove  that  they 
were  minors  was  merely  the  opinions  of  bystanders  who  formed  their 
conclusions  from  the  appearance  of  the  parties.  They  were,  however, 
challenged  and  took  an  oath  that  they  were  twenty-one  years  of  age. 
The  committee  believe  that  the  proof  is  too  vague  and  onoertain  to  jus- 
tify them  in  striking  off  any  vote  as  having  been  cast  by  a  minor. 

There  is  testimony  tending  to  prove  that  nine  colored  men  voted  at 
the  election  who  were  not  bona  fide  residents  of  the  county  of  Dallas. 
The  evidence  shows  that  at  some  period  before  the  election  they  had 
resided  in  adjoining  counties.  But  these  parties  took,  when  challenged, 
the  requisite  oath  of  residence  to  entitle  them  to  vote,  and  upon  the 
proof  it  would  be  unsafe  to  hold  that  they  were  not  legally  entitled  to 
vote  as  they  did.  The  testimony  fails  to  establish  the  fact  that  any 
person  voted  more  than  once  at  this  election.  The  election  seems  to 
have  been,  on  the  whole,  peaceably  and  fairly  conducted. 

The  fifth  specification  is  a  mere  repetition  of  a  portion  of  the  fourth, 
namely,  that  1,000  votes  were  cast  for  the  returned  member  by  per- 
sons who  were  not  residents  of  Dallas  County,  and  not  entitled  to 
vote  at  the  election  held  for  member  of  Congress.  Under  the  fourth 
6|)ecification  we  have  said  all  that  we  deem  necessary  to  dispose  of  so 
much  of  this  charge  as  relates  to  illegal  votes  cast  by  non-residents, 
who  were  specifically  and  by  name  pointed  out  by  the  testimony.  But 
there  wasa  large  body  of  testimony  produced  before  the  committee  which 
tended  in  some  degree  to  raise  an  inference  that  a  large  number  of  votes 
had  been  cast  by  non-residents  of  the  county.  This  testimony  is  sus- 
ceptible of  being  grouped  into  two  general  classes: 

1.  The  testimony  of  a  large  number  of  witnesses  showing  quite  a 
large  emigration  of  colored  people  from  this  county  since  th^  '^^vjct  V%^^^ 
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In  the  opiuioD  of  the  witnesses  the  number  was  from  2,000  to  3,000,  of 
whom  it  is  estimated  that  from  oue-half  to  three-fourths  were  colored 
voters. 

2.  The  second  class  of  testimony  is  that  of  railroad  officers,  steam- 
boat men,  and  other  persons  engaged  directly  or  indirectly  in  procuring 
and  sending  away  colored  laborers  into  Western  States,  particularly 
Mississippi  and  Louisiana. 

It  is  quite  apparent  that  it  would  be  unsafe  to  hold  that  illegal  votes 
had  been  cast,  on  deductions  drawn  from  testimony  so  infirm.  The 
number  of  persons  removing  into  the  county  would  have  to  be  ascer- 
tained ;  also  how  many  of  those  who  went  abroad  to  seek  lalK)r  went 
away  temporarily  and  afterward  returned  would  have  to  be  deter- 
mined /  and,  in  addition  to  this,  it  would  be  necessary  to  determine  bow 
many,  who  were  minors  in  1869,  had  attained  their  majority  in  1874. 
With  so  many  elements  of  uncertainty,  the  committee  do  not  realize  the 
force  which  the  contestant  attached  to  this 'class  of  proofs.  It  lacks 
every  element  of  probative  force  essential  to  correctness  and  certainty 
of  judgment  in  a  judicial  decision.  At  most  it  can  only  raise  an  infer- 
ence, and  a  weak  one,  that  there  may  have  been  non-resident  votes  cast 
It  cannot  be  claimed  that  the  charge  of  nonresidents  voting  is  estab- 
lished by  such  clear  and  satisfactory  proofs  that  the  judgment  assents 
to  the  truth  of  the  charge.  Hence  your  committee  feel  constrained  to 
hold  that  the  charge  is  not  made  out. 

And  this  conclusion  is  fortified  by  some  additional  considerations.  It 
is  clearly  established  that,  siuce  the  enfranchisement  of  the  colored 
voters,  parties  have  been  divided  in  this  county  very  nearly  on  the  color 
line.  The  whites  vote  the  Democratic  or  Conservative  ticket,  and  the 
negroes  vote  the  Bepublican  ticket.  The  evidence  before  the  committee 
shows  that  there  were  in  this  county  7,031  registered  colored  voters.  In 
this  county  in  1870  the  Eepublican  candidate  for  Congress  received  7,372 
votes,  and  the  Democratic  candidate  2,095.  In  the  year  1872  there  were 
two  Eepublican  candidates  for  Congress,  and  one  Democratic  candidate. 
Mr.  Bromberg,  the  Democratic  candidate,  received  1,928  votes,  and 
Philip  Joseph  29,  and  Benjamin  S.  Turner  7,050.  In  1874  Mr.  Brom- 
berg, the  Democratic  candidate,  received  1,842  votes,  and  Mr.  Haralson, 
the  sitting  member,  6,819.  These  facts  leave  no  doubt  upon  the  mind 
of  the  committee  that  the  vote  was  not  appreciably  swelled  by  non- 
residents voting. 

As  to  the  charge  of  intimidation,  we  find  that  is  unsustained  by  the 
evidence.  There  is  testimony  showing  that  the  canvass  was  a  heated 
one;  that  much  bitter  and  inflammatory  language  was  indulged  in;  that 
threats  were  made  by  colored  men  to  deter  voters  of  their  own  race 
from  voting  the  Democratic  ticket ;  that  on  one  occasion,  while  making  a 
speech,  the  sittingmemberindulged  in  violent  and  denunciatory  language 
as  follows :  Any  colored  man  who  will  vote  the  Democratic  ticket  ought 
to  be  hung,  and  I  am  in  favor  of  it,  and  all  who  agree  with  me  will  rise, 
whereupon  a  large  part  of  his  audience  rose  to  their  feet  in  assent,  and 
that  the  colored  voters  were  told  that,  if  the  Democratic  party  gained 
control  of  the  government,  the  colored  people  would  be  reduced  to 
a  worse  condition  than  when  in  slavery.  It  appears  that  some  three  or 
four  colored  men  were  intimidated  from  voting  the  Democratic  ticket, 
and  were  thereby  made  to  vote  the  Eepublican  ticket.  But  the  evidence 
fails  to  disclose  any  such  condition  of  violence  and  intimidation  as  would 
seriously  interfere  with  the  fairness  of  the  election.  The  unsettled  con- 
dition of  affairs  there  is  doubtless  largely  due  to  the  ill-adjusted  relation 
of  the  two  races,  and  to  the  efforts  made  by  interested  parties  actuated 
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by  selfish  ends  to  perpetuate  their  power  by  appeals  to  the  passions  and 
prejudice  of  race.  While  these  are  to  be  deplored,  and  while  every 
well-wisher  of  his  country's  honor  and  prosperity  must  earnestly  wish 
to  see  peace,  good  order,  respect  for  law,  and  fraternal  feelings  restored, 
still  no  such  violence  or  intimidation  existed  as,  under  the  well-settled 
rules  of  law,  would  justify  the  rejection  of  votes  from  the  sitting  member 
in  consequence  thereof. 

In  conclusion,  and  without  entering  into  any  recapitulation  of  the 
votes  rejected  by  the  committee  in  the  several  precincts  in  this  district, 
the  committee  content  themselves  with  the  statement  that  when  all 
such  illegal  votes  have  been  rejected,  it  still  lacks  much  of  overcoming 
the  majority  of  nearly  2,700,  which  the  sitting  member  received ;  and 
it  is  believed  no  beneficial  purpose  would  be  subserved  by  any  more 
minute  analysis  of  the  votes  which  we  agree  should  be  rejected. 

And  your  committee  have  unanimously  agreed  to  report  to  the  House 
the  following  resolutions : 

Resolved^  That  Frederick  G.  Bromberg  was  not  elected  a  member  of 
the  Forty-fourth  Congress  of  the  United  States,  and  is  not  entitled  to  a 
seat  in  this  House. 

Resolved^  That  Jere  Haralson  was  elected  a  member  of  the  Forty- 
fourth  Congress  of  the  United  States,  and  iis  entitled  to  a  seat  in  this 
House. 


FINLEY  vs.   WALLS.— SECOND    CONGRESSIONAL  DISTRICT 

OF  FLORIDA. 

Charges  of  fraad,  inregalar  coodHct  of  election  officers,  and  illegal  coaot.    Names  of 
qualified  voters  left  off  the  registry-liittf  and  minors,  felons,  and  convicts  permitted  to  vote. 

The  committee  held  that  fraud  proven  to  have  been  committed  bj  and  with  the  knowl- 
edge of  the  officers  of  an  election  in  conducting  the  election,  no  reliance  can  be  placed  upon 
any  of  their  acts,  and  their  return  must  be  rejected  as  wholly  unreliable.  Actual  vote  must 
be  proven  in  some  other  way. 

Majority  and  minority  reports  submitted. 

Minority  report  reject  April  19,  1876 — ^yeas  84,  nays  135;  not  voting,  71. 

Majority  report  adopted  April  19,  1876. 

Jesse  J.  Finley  sworn  in. 

Authorities  referredto : — Bush's  Digest,  sec.  6,  chap.  66,  pages  299,  300,  303 ;  Acts  of  1872, 
chap.  1868,  No.  6,  sec.  4;  American  Law  of  Elections,  sec^.  87,298,303,304,305;  New 
Jersey  case,  1  Bartlett,  page  25. 

March  23, 1876. — Mr.  Thompson,  from  the  Committee  of  Elections,  sub- 
mitted the  following  report: 

The  Committee  of  Elections^  to  whom  was  referred  the  case  of  Jesse  J,  Fin- 
ley  vs.Josiah  T.  Walls,  in  ichich  said  Finley  claims  the  right  to  be  admitted 
to  the  seat  as  Representative  from  the  second  Congressional  district  of  Flor- 
ida^ report: 

The  laws  of  the  State  of  Florida  provide  that  "every  male  person  of 
twenty-one  years  and  upward,  of  whatever  race,  color,  nationality,  or 
previous  condition,  who  shall,  at  the  time  of  offering  to  vote,  be  a'citi- 
zen  of  the  United  States,  or  who  shall  have  declared  his  intention  to 
become  such,  in  conformity  to  the  laws  of  the  United  States,  and  who 
shall  have  resided  and  had  his  habitation,  domicile,  home,  and  place  of 
l)ermanent  abode  in  Florida  one  year,  and  in  the  county  for  six  months, 
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next  preceding  the  election  at  which  he  shall  ofifer  to  vote,  shall  in  snch 
county  be  deemed  a  qaalified  elector  at  all  elections,  provided  the  fol- 
lowing classes  of  persons  shall  not  be  entitled  to  vote:  First,  persons 
under  gnardianship ;  second,  i)erson8  who  are  insane  or  idiotic ;  third, 
persons  hereafter  convicted  of  felony,  bribery,  perjury,  larceny,  or  other 
infamous  crime."    (Section  6,  chapter  66,  Bush's  Digest,  pages  299,  300.) 

It  is  also  provided — 

"Seo.  8.  No  person  shall  be  entitled  to  vote  at  any  election  unless  he 
shall  have  been  duly  registered  six  days  previous  to  the  day  of  elec- 
tion. 

"Seo.  9.  The  county  commissioners,  or  a  majority  of  them,  shall  meet 
at  the  office  of  the  clerk  of  the  circuit  court  within  thirty  days  preced- 
ing the  day  on  which  any  election  shall  be  held,  and  examine  the  list  of 
registered  electors,  and  erase  therefrom  the  names  of  snch  persons  as  are 
known  or  may  be  shown  to  their  satisfaction  to  have  died  or  cea^d  to 
reside  permanently  in  the  county,  or  otherwise  become  disqualified  to 
vote :  Provided,  That  if  any  person,  whose  name  may  be  erased,  shall, 
on  offering  to  vote  at  any  election,  declare  on  oath  that  his  name  has 
been  improperly  struck  off  from  the  list  of  registered  voters,  and  shall 
take  the  oath  required  to  be  taken  by  persons  whose  right  to  vote  shall 
be  challenged,  such  person  shall  have  the  right  to  vote,  and  on  making 
oath  before  the  clerk  of  the  court  that  his  name  has  been  improperly 
erased  from  the  list  of  registered  voters,  may  have  his  name  again  en- 
tered upon  said  list;  and  the  county  commissioners  shall,  atthe  same 
meeting,  appoint  a  board  of  three  discreet  electors  to  be  inspectors  of 
the  election  for  each  place  designated  for  voting  within  the  county,  and 
shall  also  at  said  meeting  designate  so  many  places  for  holding  such 
election  within  the  county  as  may  be  deemed  necessary  for  the  conven- 
ience of  the  electors,  and  shall  cause  three  notices  of  such  designation 
and  appointment  of  inspectors  to  be  posted  conspicuously  in  the  vicinity 
of  each  place  so  designated  twenty  days  before  the  election." 

Section  10  provides  that  "a  copy  of  the  list  of  names  of  all  persons 
duly  registered  as  electors  shall  be  furnished  to  the  inspectors  of  elec- 
tion at  each  poll  or  place  of  voting  in  the  county  before  the  hour  ap- 
pointed for  opening  the  election.  The  clerk  shall  prepare  and  certify 
such  copies,  and  furnish  the  same  to  the  sheriff  at  least  two  days  before 
the  day  of  holding  the  election,  and  the  sheriff  shall  cause  one  such  list 
to  be  delivered  to  one  of  such  inspectors  before  the  time  for  opening  the 
election." 

Section  11  provides:  "  In  case  of  the  death,  absence,  or  refusal  to  act 
of  any  or  all  of  the  inspectors  appointed  by  the  county  commissioners, 
the  electors  present  at  the  time  appointed  for  opening  the  election  may 
choose,  viva  voce,  from  the  qualified  electors,  such  a  number  as,  together 
with  the  inspector  or  inspectors  present,  if  any,  will  constitute  a  board 
of  three,  and  the  persons  so  chosen  shall  be  authorized  to  act  as  inspec^ 
ors  of  that  election.  The  inspectors  shall,  before  opening  the  election, 
choose  a  clerk,  who  shall  be  a  qualified  elector,  and  said  inspectors  and 
clerk,  previous  to  receiving  af»y  votes,  shall  each  take  and  subscribe  an 
oath  or  affirmation  in  writing  that  they  will  perform  the  duties  of  clerk 
or  inspectors  of  election  according  to  law,  and  will  en<leavor  to  prevent 
all  fraud,  deceit,  or  abuse  in  conducting  the  same.  Snch  oath  may  be 
taken  before  any  officer  authorized  to  administer  oaths,  or  before  either 
of  the  persons  chosen  as  inspectors,  and  shall  be  returned  with  the  poll- 
list  and  the  returns  of  the  election  to  the  clerk  of  the  circuit  court  One 
of  the  inspectors  shall  be  chosen  as  chairman  of  the  board." 

Section  12  provides  that  "  the  polls  of  the  election  shall  be  opened  at 
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8  o'clock  a.  m.  on  the  day  of  tbe  election,  and  shall  be  kept  open  until 
sunset  of  tbe  same  day ;  but  the  board  may  adjourn  between  twelve  and 
one  o'clock  for  half  an  hour.  Tbe  inspectors  shall  cause  proclamation 
to  be  made  of  the  opening  and  closing  of  the  polls,  and  of  tbe  adjourn- 
ment. During  an  adjournment  the  ballot-box  shall  be  sealed  and  kept 
in  the  possession  of  an  inspector,  who  shall  not  have  the  key  thereof, 
but  the  box  shall  not  be  concealed  from  the  public." 

Section  13  provides  that  the  names  of  all  persons  voted  for  sball  be 
on  one  ballot. 

Section  14  provides  that  the  election  shall  be  by  ballot,  and  the  ballot 
shall  designate  the  office  to  which  tbe  person  voted  for  is  intended  to 
be  chosen. 

Section  15  provides  that  a  vacancy  shall  be  filled  in  same  manner. 

Section  16  provides,  ^^  if  any  person  offering  to  vote  shall  be  challenged 
as  not  qualified,  by  an  inspector  or  by  any  other  elector,  one  of  the 
board  shall  declare  to  the  person  challenged  the  qualifications  of  an 
elector.  If  such  person  shall  claim  that  he  is  qualified,  and  tbe  chal- 
lenge be  not  withdrawn,  one  of  the  inspectors  sball  administer  to  him 
the  following  oath:  ^You  do  solemnly  swear  that  you  are  twenty-one 
years  of  age ;  that  you  are  a  citizen  of  the  United  States  [or  that  you 
have  declared  your  intention  to  become  a  citizen  of  the  Qnited  States, 
according  to  the  acts  of  Congress  on  the  subject  of  naturalization] ;  that 
you  have  resided  in  this  State  one  year,  and  in  this  county  six  months 
Dext  preceding  this  election;  that  you  have  not  voted  at  this  election, 
and  that  you  are  not  disqualified  to  vote  by  the  judgment  of  any  court.' 
If  the  person  challenged  shall  take  such  oath,  his  vote  shall  be  received. 

'^Seo.  17.  There  shall  be  provided  by  the  county  commissioners  as 
many  ballot- boxes  as  there  shall  be  places  for  voting  in  that  county, 
which  boxes  shall  each  be  provided  with  a  suitable  lock  and  key.  There 
shall  be  an  opening  through  the  lid  of  each  box,  no  larger  than  to  con- 
veniently admit  a  single  closcil  ballot.  After  the  close  of  any  election 
and  canvass,  inspectors  shall  return  such  boxes  to  the  clerk  of  the  cir- 
cuit court,  together  with  the  returns  of  such  election.  One  of  such 
boxes,  with  tbe  key  thereof,  in  good  order,  shall  be  furnished  to  the  in- 
spectors of  election  before  the  holding  of  any  general  or  special  election. 

^^  Sec.  18.  Before  opening  the  polls  of  any  election,  the  ballot-box 
shall  be  publicly  opened  and  exposed.  And  nothing  shall  remain  therein^ 
it  sball  be  thus  locked,  and  tbe  key  thereof  delivered  to  one  of  the  in- 
spectors, and  said  box  shall  not  be  opened  until  tbe  close  of  the  elec- 
tion. 

^'  Sec.  19.  When  a  ballot  shall  be  received,  one  of  the  inspectors,  with- 
out opening  the  same  or  permitting  it  to  be  opened,  sball  deposit  it  in 
the  box.  When  any  person  sball  have  voted,  his  name  shall  be  checked 
upon  tbe  list  by  one  of  tbe  inspectors,  and  the  clerk  shall  make  a  list  of 
the  names  of  tbe  persons  voting;  and  if  such  elector  shall  have  been 
challenged  and  sworn,  the  clerk  shall  make  not«  thereof,  as  follows  :  If 
the  person  shall  swear  that  he  is  a  citizen  of  tbe  United  States,  tbe  let- 
ter O  sball  be  entered  opposite  his  name  in  the  list  kept  by  the  clerks ; 
if  he  swear  that  he  has  declared  his  intention  to  become  a  citizen,  then 
the  letter  D  shall  be  entered  opposite  his  name  upon  said  list." 

Section  20  provides  that  the  inspectors  shall  have  authority  to  main- 
tain good  order  at  the  polls. 

'^  Sec.  21.  As  soon  as  the  polls  of  an  election  shall  be  finally  closed, 
inspectors  sball  proceed  to  canvass  the  votes  cast  at  such  election,  ancl 
the  canvass  shall  be  public  and  continued  without  an  adjournment  until 
completed.    The  votes  shall  be  first  counted:  if  the  number  of  ballots 
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shall  exceed  the  Dumber  of  persons  who  shall  have  voted,  as  may  appear 
by  the  clerk's  list,  the  ballots  shall  be  replaced  in  the  box,  aud  one  of  the 
inspectors  shall  publicly  draw  out  and  destroy  unopened  so  many  of  such 
ballots  as  shall  be  equal  to  such  excess. 

^^  Sec.  22.  If  two  or  more  ballots  shall  be  folded  together,  so  as  to  pre- 
sent the  appearance  of  a  single  ballot,  they  shall  be  laid  aside  until  the 
count  of  the  ballots  is  completed,  and  if,  upon  comparison  of  the  count 
and  the  appearance  of  such  ballots,  a  majority  of  the  board  shall  be  of 
the  opinion  that  the  ballots  thus  polled  together  were  voted  by  one  per- 
son, such  ballots  shall  be  destroyed. 

<^  Sec.  23.  The  canvass  being  completed,  duplicate  certificates  of  the 
result  shall  be  drawn  up  by  the  inspectors  or  clerks,  containing  in  words 
written  at  full  length,  the  name  of  each  person  voted  for  f^r  each  office, 
the  number  of  votes  cast  for  each  person  for  such  offices,  which  certifi- 
cates shall  be  signed  by  the  inspectors  and  clerk,  and  one  of  such  certifi- 
cates shall,  by  one  of  their  number,  be  without  delay  delivered,  securely 
sealed,  to  the  clerk  of  the  circuit  court,  and  the  other  to  the  county 
judge  of  the  county ;  and  the  poll-list  and  oaths  of  the  inspectors  and 
clerks  shall  also  be  transmitted  with  the  certificate  to  the  clerk  of  the 
circuit  court,  to  be  filed  in  his  office. 

^^  Sec.  24.  On  the  sixth  day  after  an  election,  or  sooner,  if  the  returns 
shall  have  been  received,  it  shall  be  the  duty  of  the  county  judge  and 
clerk  of  the  circuit  court  to  meet  at  the  office  of  the  said  clerk,  and  take 
to  their  assistance  a  justice  of  the  peace  of  the  county  (and  in  case  of  the 
absence,  sickness,  or  other  disability  of  the  county  judge  or  clerk,  the 
sheriff  shall  act  in  his  place),  and  shall  publicly  proceed  to  canvass  the 
votes  given  for  the  several  offices  and  persons,  as  shown  by  the  returns 
on  file  in  the  office  of  such  clerk  or  judge,  and  shall  then  make  and  sign 
duplicate  certificates,  containing,  in  words  and  figures  written  at  full 
length,  the  full  number  of  votes  given  for  such  office,  the  names  of  the 
persons  for  whom  such  votes  were  given  for  such  office,  and  the  number 
of  votes  given  to  each  person  for  such  office.  Such  certificate  shall  be 
recorded  by  the  clerk  in  a  book  to  be  kept  by  him  for  that  purpose,  and 
one  of  such  duplicates  shall  be  immediately  transmitted  by  mail  to  the 
secretary  of  state,  and  the  other  to  the  governor  of  the  State."  (Chap. 
66,  Bush's  Digest.) 

^^On  the  thirty  fifth  day  after  the  holding  of  any  general  or  special 
election  for  any  State  officer,  member  of  the  legislature,  or  Representa- 
tive in  Congress,  or  sooner  if  the  returns  shall  have  been  received  from 
the  several  counties  wherein  elections  shall  have  been  held,  the  secre- 
tary of  state,  attorney-general,  and  the  comptroller  of  public  accounts, 
or  any  two  of  them,  together  with  any  other  member  of  the  cabinet  who 
may  be  designated  by  them,  shall  meet  at  the  office  of  the  secretary  of 
state,  pursuant  to  notice  to  be  given  by  the  secretary  of  state,  and 
form  a  board  of  State  canvassers,  and  proceed  to  canvass  the  returns  of 
said  election,  and  determine  and  declare  who  shall  have  been  elected  to 
any  such  office,  or  as  such  member,  as  shown  by  such  returns.  If  any 
such  returns  shall  be  shown  or  shall  appear  to  be  so  irregular,  false,  or 
fraudulent  that  the  board  shall  be  unable  to  determine  the  true  vote 
for  any  such  officer  or  member,  they  shall  so  certify,  and  shall  not  in- 
clude such  return  in  their  determination  and  declaration,  and  the  sec- 
retary of  state  shall  preserve  and  file  in  his  office  all  such  returns, 
together  with  such  other  documents  and  papers  as  may  have  been 
received  by  him  or  by  said  board  of  canvassers.  The  said  board  shall 
make  and  sign  a  certificate,  containing  in  words  written  at  full  length 
the  whole  number  of  votes  given  for  each  office,  the  number  of  votes 
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giveu  for  each  person  for  each  office,  and  for  member  of  the  le^islatare, 
and  therein  declare  the  result,  which  certificate  shall  be  recorded  in  the 
office  of  the  secretary  of  state,  in  a  book  to  be  kept  for  that  purpose,  and 
the  secretary  of  state  shall  cause  a  certified  copy  of  such  certificate  to 
be  published  once  in  one  or  more  newspapers  printed  at  the  seat  of 
government.''    (Acts  of  1872,  chapter  1868,  No.  6.) 

The  second  Congressional  district  is  composed  of  seventeen  counties, 
viz,  Alachua,  Baker,  Brevard,  Bradford,  Columbia,  Clay,  Duval,  Dade, 
Hamilton,  Madison,  Marion,  Nassau,  Orauge,  Putnam,  Suwannee,  Saint 
Johns,  and  Volusia. 

The  contestant,  as  his  grounds  of  contest,  makes  seventeen  specifica- 
tions, to  which  the  contestee  has  severally  answered.  It  will  be  neces- 
sary to  consider  each  specification  separately.  The  first  specification  is, 
in  substance,  that  the  State  canvassers  illegally  counted  and  canvassed 
illegal  returns  from  certain  precincts  in  Alachua  County,  and  thereby 
gave  the  contestee  a  majority  of  votes,  when  in  truth  and  in  fact  he  had 
not  a  majority.  Your  committee  are  of  opinion  that  whatever  may  be 
said  as  to  the  right  of  the  county  canvassers  to  reject  the  returns  from 
said  precincts,  the  State  canvassers  had  no  right  to  canvass  them,  and 
that  the  certificate  of  election  should  have  been  given  to  the  contestant 
and  not  to  the  contestee  (sec.  4,  chap.  1868,  acts  of  1872);  still,  they  are 
called  upon  now  to  go  behind  the  canvass  of  both  the  county  and  State 
canvassers  and  ascertain  if  possible  the  actual  vote  at  said  precincts. 
The  second  specification  relates  to  Gainesville  precinct,  No.  3,  in  Alachua 
County,  which  is  as  follows: 

That  said  election  at  precinct  No.  3,  at  Gainesville,  within  the  county  of  Alachua,  and 
within  said  second  Congressional  district  of  Florida,  was  irrejirularly  and  illegally  conducted, 
and  was  null  and  void,  and  I  hereby  notify  you  that  I  will  ask  that  all  the  votes  cast  at  said 
precinct  be  rejected  on  the  following  grounds,  viz :  1st.  Because  no  poll  book  or  list  of  the 
names  of  the  electors  voting  at  said  precinct  was  returned  to  the  judge  of  the  county  court 
or  to  the  clerk  of  said  county,  with  the  certificates  of  the  election  at  said  poll,  as  the  law 
requires,  but  a  paper  list  of  names  was  found  eiji^ht  (8)  days  afler  said  election,  unsigned 
by  any  of  the  ofiacers  of  the  election  at  said  precinct ;  2d,  because  a  lar^  number  of  illeg[al 
votes  at  said  election  were  received  and  counted  at  said  poll,  viz,  about  fifly>eig^ht  (58)  votes 
not  registered,  and  five  (5)  not  checked,  as  the  law  requires,  were  received  at  said  poll,  and 
changed  the  result  of  the  election  at  said  poll,  and  only  three  (3)  appeared  to  be  sworn,  and 
because  the  oath  administered  to  the  unregistered  voters  who  voted  at  said  poll  was  not  such 
as  the  law  prescribes. 

To  which  the  contestee  answers  in  substance  that  it  is  untrue  that 
said  election  was  irregularly  and  illegally  conducted,  or  was  null  and 
void.  He  admits  that  the  poll-book  was  not  returned  to  the  judge  of 
the  C'Ounty  court  nor  to  the  clerk  of  the  county  with  the  certificate  of 
the  election  at  said  precinct,  but  alleges  that  the  same  was  found  eight 
days  after  said  election,  and  that  this  irregularity  is  not  such  as  will 
affect  the  rights  of  the  contestee.  He  also  ol^ects  to  proof  of  any  illegal 
votes,  as  it  does  not  appear  from  the  contestant's  said  specifications  for 
whom  said  illegal  votes  werecast.  A  poll  may  be  purged  of  illegal  votes 
without  it  being  proved  for  whom  they  were  cast.  (Am.  Law  of  Elec, 
sec.  298.) 

The  not  returning  of  the  poll  list,  although  an  irregularity  which 
might,  connected  with  other  irregularities,  be  entitled  to  very  consider- 
able weight,  still,  in  this  case,  it  being  shown  that  the  poll-list  used  at 
this  precinct  was  found  and  used  b^"  the  county  canvassers  in  canvasser 
ing  this  precinct,  and  there  being  no  evidence  that  it  had  been  tampered 
with,  or  was  by  reason  of  fraud  not  returned  in  the  ballot-box,  the  com- 
mittee have  not  regarded  it  as  a  sufficient  reason  for  rejecting  said  poll. 
A  more  difficult  question  is  presented  in  relation  to  this  poll.  It  is 
clear  from  the  evidence  that  some  sixty  persons  voted  at  this  precinct 
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whose  uames  were  Dot  on  the  certified  copy  of  the  registration-list  ased 
at  this  precinct.  This  appears  from  the  deposition  of  Peter  G.  Snowden, 
page  74. 

Drposiiion  of  Peter  Snowden. 

Peter  G.  Snowden,  of  Alachua  County,  Florida,  beings  duly  sworn,  deposeth  and  says  : 

I  was  in  Gainesville,  Alachua  County,  Florida,  on  the  3d  day  of  November,  A.  D.  1874, 
and  acted  as  supervisor  at  poll  or  precinct  No.  three  (3),  in  Gainesville,  at  the  election  held 
there  on  that  day  for  Representative  in  Congress  from  the  second  Confrressional  district  of 
the  State  of  Florida ;  ana  I  paid  close  attention  to  the  general  conduct  of  the  election  on 
that  day  at  that  poll  or  precinct. 

Question.  Were  there  or  were  there  not  a  considerable  number  of  persons  who  voted  at 
that  precinct  on  that  day  whose  names  could  not  be  found  on  the  registration-lists  f 

(Oojected  to  by  contestee's  counsel.) 

Answer.  There  were  a  g^ood  many;  I  do  not  remember  the  number,  but  I  think  there  were 
some  sixty-odd.  I  sat  near  the  clerk  of  the  election  at  this  poll,  and,  at  the  request  of  all  the 
managers  or  inspectors,  I  assisted  the  clerk  of  the  election  to  look  for  the  names  of  the 
voters  on  the  registration-lists  as  they  would  come  up  to  vote.  As  we  would  find  the  name 
of  a  voter  presenting  his  vote  on  those  lists,  we  would  exclaim,  **  Found  ;  "  and  if  the  name 
could  not  be  found  on  the  registry-lists,  we  would  exclaim  aloud,  **Not  found;  "  and  for 
those  names  that  could  not  be  found  on  these  lists  the  clerk  would  write  opposite  thereto  on 
his  poll-list  in  parenthesis,  **  Not  registered.*'  These  parties  whose  names  could  not  be  found 
on  the  registry-lists,  before  they  were  allowed  to  vote,  were  required  to  take  the  oath  found 
in  section  sixteen  (16)  of  the  election  laws  of  the  year  A.  D.  1868,  with  the  addition  thereto 
of  the  further  oath  that  they  had  been  registered  voters  previously  thereto,  but  they  did  not 
swear  that  their  names  had  been  improperly  struck  off  of  the  lists  of  registered  voters — this 
I  am  confident  of.  Nearly  all  of  these  voters  whose  names  were  not  on  the  registry -lists 
were  colored  men.  There  were  some  four  white  men  who  offered  to  vote  at  that  poll  whose 
names  were  not  or  could  not  be  found  on  the  registry-lists,  and  when  these  would  offer  to 
vote,  the  same  oath  was  administered  to  them  before  they  were  allowed  to  vote  that  was  ad- 
ministered to  the  colored  men. 

Cross-examination  of  Peter  G.  Snowden  by  contestee's  counsel : 

There  was  no  form  of  oath  at  this  precinct  or  poll  No.  three  (3)  in  the  hands  of  the  inspect- 
ors, clerk,  or  managers  of  the  election  there,  and  when  they  found  they  had  none,  I  went 
into  an  adjoining  room  and  got  the  form  of  the  oath  that  I  thought  was  required  by  the  laws 
to  be  administered  to  parties  offering  to  vote  whose  names  were  not  on  the  registry -lists,  and 
told  the  managers  what  the  oath  was  that  I  had  thus  found,  and  they  used  this  oath  all  dur- 
ing the  day.  The  inspectors  of  the  election  at  that  precinct  were  M.  E.  Papy,  £.  Lawrence 
Chestnut,  and  W.  H.  Battzell,  and  the  clerk  there  was  John  B.  Brooks.  My  politics  are 
Democratic,  and  I  voted  at  that  election  for  J.  J.  Finley . 

Redirect  examination  of  P.  G.  Snowden : 

Q.  Were  not  the  majority  of  the  inspectors  at  that  poll  or  precinct  Republicans  f 

(Objected  to  by  contestee's  counsel. ) 

A.  They  were  so  considered.  • 

The  deposition  of  John  B.  Brooks,  called  by  the  contestee  (page  124 
of  record): 

John  B.  Brooks,  of  Gainesville,  Alachua  County,  Florida,  being  duly  sworn,  deposes 
and  says : 

Question.  What  is  your  name  and  where  do  you  reside? — Answer.  John  B.  Brooks,  and 
I  reside  in  this  place— Gainesville. 

Q.  Were  you  in  Gainesville  at  the  general  election  held  there  November  3,  A.  D.  1674  7 — 
A.  I  was. 

Q.  What  position,  if  any,  did  you  hold  at  that  election  7 — A.  I  was  clerk  of  election  of 
precinct  number  three  (3). 

Q.  Did  the  persons  opposite  whose  names  the  words  *'  not  registered  *'  were  written  on 
the  poll-books  take  the  ordinary  oath  before  being  permitted  to  votef — A.  They  did. 

Q.  Do  you  recollect  the  substance  of  that  oath?— A.  I  do  not  think  I  do  exactly,  but  I 
.think  I  could  come  pretty  near  it. 

Q.  Would  you  recognize  the  oath,  were  you  to  hear  it  read,  that  was  administered  to  per- 
sons whose  names  were  not  found  on  the  registration-list  ? 

(Contestant  objects  to  the  question  and  to  the  reading  of  the  oath.) 

A.  1  think  I  would. 

(Witness  recognizes  the  oath  contained  in  section  (16)  sixteen,  act  of  1868,  or  Bush's 
Digest,  as  the  oath  administered  to  electors  whose  names  did  not  appear  on  the  registra 
tion-Ust.) 
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Deposition  of  M.  E.  Papy,  called  by  contestee  (page  126): 

Q.  Were  YOU  in  Gainesville  at  the  general  election  held  there  on  November  3,  A.  D. 
1874?— A.  I  was. 

Q.  What  position,  if  any;  did  you  hold  in  that  election  f — A.  I  was  inspector  of  election 
at  precinct  No.  3. 

Q.  Did  or  did  not  the  persons  who  had  the  words  *'  not  registered  '*  written  opposite  their 
names  on  the  poll-list  take  the  ordinary  oath  admiuistereu  to  electors  whose  names  had 
b«^en  left  off  the  refjpstration-list  before  beings  permitted  to  votef — ^A.  I  administered  an  oath 
to  them.  I  do  not  know  whether  it  was  the  proper  oath  or  not,  bat  presume  it  was.  My  in- 
tentions were  to  carry  on  a  fair  election. 

Q.  What  was  the  substance  of  that  oath  f  ~A.  I  varied  in  the  wording^  of  the  oath,  but 
not  in  the  substance.  The  general  averag^e  of  the  oath  was,  "Are  yon  twenty-one  years  of 
a^e  f  Do  yon  live  in  Alachua  County,  State  of  Florida  f  Have  you  voted  at  any  other  pre- 
cinct at  this  election  f  *'    That  is  about  the  substance  of  the  oath  that  I  administered. 

It  is  clear  by  the  election-laws  of  Florida  that  a  person,  in  order  to  be  en- 
titled to  vote  at  any  election,  mast,  six  days  prior  thereto,  be  daly  regis- 
tered as  a  voter  in  the  clerk's  office  of  the  circait  court  in  the  county.  If, 
on  offering  to  vote,  his  name  is  not  on  the  certified  copy  of  the  registry-list 
at  the  voting-precinct,  he  may  then,  if  he  takes  the  oath  prescribed  in 
section  sixteen,  and  the  additional  oath  required  by  section  nine,  which 
is  ''  that  his  name  has  been  improperly  struck  off  from  the  list  of  regis- 
tered voters,"  be  entitled  to  vote.  And  the  taking  of  the  oath  in  section 
nine  is  indispensable  to  the  right  of  the  person  to  vote  whose  name  is  not 
upon  the  registration -list.  The  officers  presiding  at  the  election  have 
no  right  to  receive  his  vote  without  this  oath.  But  it  also  appears  by 
the  evidence  that,  although  the  names  of  these  sixty  voters  were  not  on 
the  certified  copy  of  the  registration-list  furnished  for  this  poll,  still  a 
large  number  of  the  names  were  actually  on  the  registration-list  in  the 
clerk's  office  of  the  circait  court  Your  committee,  in  view  of  this  fact,  al- 
though the  inspectors  were  in  fault  in  allowing  the  persons  to  vote  whose 
names  were  not  on  the  list  furnished  them  by  the  clerk  of  the  circuit 
court,  still,  as  their  names  should  have  appeared  on  such  list,  and  they 
were  deprived  of  the  legal  right  to  vote  without  taking  the  oath  in  sec- 
tion nine,  by  the  neglect  of  the  clerk  of  said  court,  in  not  providing  a 
correct  list  of  the  voters  of  said  precinct,  have  arrived  at  the  conclusion 
that,  they  having  voted,  their  votes  should  be  counted  when  their  names 
are  found  to  have  been  on  such  registry-list  at  the  clerk's  office.  This 
leaves  the  poll  to  be  purged  of  twelve  votes.  *^  In  purging  the  polls  of 
illegal  votes,  the  general  rule  is,  that  unless  it  is  shown  for  which  can- 
didate they  were  cast,  they  are  to  be  deducted  from  the  whole  vote  of 
the  election  division,  and  not  from  the  candidates  having  the  highest 
number."  *'  Of  course,  in  the  application  of  this  rule  such  illegal  votes 
would  be  deducted  proportionately  from  both  candidates,  according  to 
the  entire  vote  returned  for  each."  (Am.  Law  of  Elec,  sec.  298.)  Al- 
though this  is  the  rule  to  be  applied  where  it  cannot  be  ascertained  for 
whom  the  illegal  votes  were  cast,  and  in  this  case  there  is  nothing  to 
show  that  it  might  not  have  been  ascertained  for  whom  the  illegal  votes 
were  cast,  as  the  names  of  the  unregistered  voters  could  have  been  as- 
certained by  comparing  the  poll-list  and  the  registry-list,  and  the  evi- 
dence of  the  illegal  votes  taken  as  to  whom  they  voted  for,  and  the  poll 
purged  in  this  the  more  regular  mode;  still,  as  this  has  not  been  done, 
your  committee,  unwilling  to  reject  the  entire  poll,  there  being  not  evi- 
dence sufficient  to  prove  actual  fraud  on  the  part  of  those  having  charge 
of  the  election,  have  determined  to  purge  the  poll  of  the  twelve  illegal 
votes  by  subtracting  from  each  of  the  candidates  a  proportionate  num. 
ber  of  the  illegal  votes,  according  to  the  entire  vote  returned  for  each, 
which  will  give  in  this  precinct  (196)  one  hundred  and  ninety-six,  in- 
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This  is  the  only  specific  charge  made  as  to  this  coanty.  It  ia  trae 
that  the  twelfth  ground  of  contest  was  doubtless  aimed  to  embrace  this 
as  well  as  all  other  counties  in  the  district.  The  twelfth  ground  of  con- 
test is  as  follows : 

Twelfth.  That  illefl^al  and  undue  influences  were  employed  bj  United  States  and  State 
officials  or  by  persons  representing  themselves  to  be  such,  adherents  of  the  Republican  party, 
to  prevent  voters  in  this  district  vcom.  voting  for  me  (the  contestant),  or  inducing  or  intimi- 
dating voters  into  voting  for  you  (the  contestee),  by  threats  of  prosecution  and  otherwise, 
bv  the  presence  of  detachments  of  United  States  troops  at  or  near  the  polls,  and  by  the 
illegal  distribution  of  provisions  donated  by  act  of  Congress  to  sufferers  by  the  overflow  of 
the  Tombigbee  and  Alabama  Rivers,  in  1874. 

There  is  no  proof  to  sustain  the  specific  allegation — 

That  more  than  500  fraudulent  and  illegal  votes  were  cast  for  the  sitting  member  in  Wil- 
cox County,  by  persons  not  entitled  to  vote,  and  by  persons  votiiig  more  than  once  at  said 
election. 

The  twelfth  specification  is  too  vague  and  uncertain  to  be  good.  The 
statute  requires  that  the  contestant,  in  his  notice,  ^'  shall  specify  par- 
ticularly the  grounds  upon  which  he  relies  in  his  contest."  (Rev.  Stat., 
pp.  17, 18,  §  105 ;  McCrary,  §  343 ;  Wright  t%.  Fuller,  1  Bartlett,  152.) 

It  is  impossible  to  conceive  of  a  specification  of  the  grounds  of  con- 
test broader  or  more  general  in  its  terms.  It  fixes  no  place  where  any 
act  complained  of  occurred.  It  embraces  the  whole  district  in  one 
sweeping  charge.  This  specification  embraces  three  general  grounds  of 
complaint,  not  one  of  which  possesses  that  particularity  essential  to 
good  pleading;  but  it  can  subserve  no  valuable  purpose  to  pursue  the 
question  of  legal  sufficiency  of  this  specification  farther,  because  there  is 
another  ground  upon  which  the  whole  evidence  of  the  contestant,  re- 
lating to  the  election  in  this  county,  must  be  rejected.  The  sitting 
member  served  his  answer  to  the  notice  of  contest  on  the  contestant  on 
the  23d  of  December,  1874.  The  statute  gives  ninety  days  next  after 
the  service  of  the  answer,  in  which  to  take  the  testimony.  (See  act  of 
February,  1875.)  This  period  is  to  be  divided  as  follows:  The  con- 
testant shall  take  testimony  during  the  first  forty  days ;  the  returned 
member  during  the  sacceeding  forty  days,  and  the  contestant  may  take 
testimony  in  rebuttal  only  during  the  remaining  ten  days  of  said  period. 
(Rev.  Stat.,  p.  18,  §  107.)  During  the  first  forty  days  the  contestant 
took  no  testimony  in  Wilcox  County  or  elsewhere  to  sustain  any  speci- 
fication in  his  notice  of  contest  affecting  the  election  in  said  Wilcox 
County.  His  entire  evidence  was  confiu^  to  the  election  held  in  other 
counties.  During  the  succeeding  forty  days  the  returned  member  did 
not  take  any  testimony  in  Wilcox  County  or  elsewhere  relating  to  the 
election  held  in  said  county  of  Wilcox ;  and  yet,  on  the  15th  and  16th. 
days  of  March,  1875,  the  contestant  caused  notices  to  be  serveil  on  the 
attorney  of  the  returned  member  that  on  the  22d  of  March,  1875,  he 
would  take  testimony  in  said  county  of  Wilcox.  Both  notices  specify  that 
the  witnesses  therein  named  ^^will  be  examined  in  rebuttal  of  the  testi- 
mony taken"  by  the  returned  member.  Knowing  that  he  had  taken 
no  testimony  in  relation  to  the  election  in  Wilcox  County  at  all,  and 
hence  that  there  was  nothing  to  rebut,  the  returned  member  did  not 
attend  the  taking  of  the  testimony  of  contestant  in  said  county.  In 
violation  of  the  statute,  and  contrary  to  the  terms  of  the  notices  setved 
upon  the  attorney  of  the  sitting  member,  the  contestant  took  a  large 
number  of  ex  parte  depositions  or  affidavits  for  the  purpose  of  proving 
the  truth  of  the  general  charges  embraced  in  the  twelfth  specificatioo 
above  quoted.  The  whole  of  the  tentimony  taken  in  Wilcox  County  is 
directed  exclusively  to  the  proof  of  the  contestant's  original  case,  and 
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DO  portiou  of  it  is  directed  to  the  rebuttal  of  the  proofs  addaced  by  the 
retanied  member.  The  mles  ot  law  and  the  principles  of  common  fair- 
ness alike  require  that  the  whole  of  contestant's  testimony  relating  to 
the  election  in  Wilcox  County  should  be  entirely  rejected,  first,  because 
the  time  within  which  the  contestant  could  lawfully  take  testimony  to 
prove  his  original  case  had  long  previously  expired ;  and,  second,  be- 
cause the  notices  explicitly  state  that  the  witnesses  were  to  be  examined 
in  rebuttal,  and  under  such  notices  in  the  absence  of  the  returned  mem- 
ber it  would  be  to  give  sanction  to  a  surprise  to  allow  any  other  than 
rebutting  testimony  to  stand.  And,  in  addition  thereto,  the  contestee 
would  have  no  right  or  opportunity  to  introduce  evidence  in  answer  to 
the  original  evidence  thus  taken  during  the  ten  days  prescribed  by  law 
for  taking  of  rebutting  testimony. 

The  only  remaining  county  in  which  the  contestant  took  testimony  to 
impeach  the  fairness  of  .the  election  is  Dallas.  The  particular  charges 
in  relation  to  this  county  are  as  follows : 

Fourth.  That  1 ,500  illegal  and  fraadulent  votes  were  cast  for  the  returned  member  hy 
minors,  bj  persons  not  qualified  to  vote  at  said  election,  and  by  persons  voting  more  than 
once  for  toe  returned  member  at  said  election  in  the  county  of  Dallas. 

Fifth.  That  in  said  county  of  Dallas  1,000  illegal  votes  were  cast  for  the  returned  mem- 
ber by  persons  who  were  not  residents  of  said  county,  or  eutitled  to  vote  at  said  election  in 
said  county. 

Sixth.  That  in  said  county  of  Dallas  2,000  voters  were  prevented  from  voting  for  the  con- 
testant by  intimidation  and  deception,  and  at  said  election  voted  for  the  returned  member 
because  of  said  intimidation  and  deception. 

As  to  the  fourth  specification,  after  a  very  careful  and  minute  exami- 
nation  of  the  testimony,  the  committee  are  convinced  that  it  is  not  sub- 
stantially proved.  The  testimony  tends  to  show  that  there  were  twenty 
minors  who  voted  in  this  county ;  but  it  is  not  clearly  proven  that  even 
these  persons  were  minors.  The  testimony  offered  to  prove  that  they 
were  minors  was  merely  the  opinions  of  bystanders  who  formed  their 
conclusions  from  the  appearance  of  the  parties.  They  were,  however, 
challenged  and  took  an  oath  that  they  were  twenty-one  years  of  age. 
The  committee  believe  that  the  proof  is  too  vague  and  uncertain  to  jus- 
tify them  in  striking  off  any  vote  as  having  been  cast  by  a  minor. 

There  is  testimony  tending  to  prove  that  nine  color^  men  voted  at 
the  election  who  were  not  bona  fide  residents  of  the  county  of  Dallas. 
The  evidence  shows  that  at  some  period  before  the  election  they  had 
resided  in  adjoining  counties.  But  these  parties  took,  when  challenged, 
the  requisite  oath  of  residence  to  entitle  thera  to  vote,  and  upon  the 
proof  it  would  be  unsafe  to  hold  that  they  were  not  legally  entitled  to 
vote  as  they  did.  The  testimony  fails  to  establish  the  fact  that  any 
person  voted  more  than  once  at  this  election.  The  election  seems  to 
have  been,  on  the  whole,  peaceably  and  fairly  conducted. 

The  fifth  specification  is  a  mere  repetition  of  a  portion  of  the  fourth, 
namely,  that  1,000  votes  were  cast  for  the  returned  member  by  per- 
sons who  were  not  residents  of  Dallas  County,  and  not  entitled  to 
vote  at  the  election  held  for  member  of  Congress.  Under  the  fourth 
specification  we  have  said  all  that  we  deem  necessary  to  dispose  of  so 
much  of  this  charge  as  relates  to  illegal  votes  cast  by  non-residents, 
who  were  specifically  and  by  name  pointed  out  by  the  testimony.  But 
there  was  a  large  body  of  testimony  produced  before  the  committee  which 
tended  in  some  degree  to  raise  an  inference  that  a  large  number  of  votes 
had  been  cast  by  nonresidents  of  the  county.  This  testimony  is  sus- 
ceptible of  being  grouped  into  two  general  classes: 

1.  The  testimony  of  a  large  number  of  witnesses  showing  quite  a 
large  emigration  of  colored  people  from  this  county  since  the  year  1869. 
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election  at  said  poll  was  not  sworn  as  required  by  law  ;  2d.  Because  the  officers  of  said  elec- 
tion at  the  said  Gordon  precinct  allowed  and  permitted  a  large  number  of  votes  to  be  cast  at 
said  precinct  who  were  not  leg^ally  entitled  to  vote,  viz,  about  forty  (40)  votes,  who  were  not 
registered,  and  who  were  not  sworn  as  the  law  requires  ;  3d.  Because  the  clerk  of  the  elec- 
tion at  said  precinct  was  not  sworn  as  the  law  requires  ;  and,  4th.  Because  the  ballot-box, 
poll-list,  and  certificate  of  said  election  at  said  poll  did  not  correspond  ;  and,  5tb.  Because 
no  legal  election  was  held  at  said  precinct,  and  because  of  the  reception  at  said  poll  of  a  large 
number  of  illegal  votes,  the  said  precinct  giving  you  from  said  illegal  poll  a  plurality  of 
«bout  twenty  (20)  votes,  thus  changing  the  result  of  the  election  at  said  poll. 

All  the  allegations  therein  contained  the  contestee  either  denies  or 
expresses  ignorance  of,  and  says  that  if  the  clerk  was  not  sworn  it  is 
immaterial. 

Yoar  committee  do  not  find  any  legal  evidence  to  substantiate  either 
of  the  allegations  contained  in  the  contestant's  specification.  The 
minntes  of  the  board  of  canvassers  for  the  county  of  Alachua  are  not 
evidence;  neither  are  the  reasons  given  by  them  for  rejecting  this  pre- 
cinct in  their  certificate.  They  are  not  of  such  official  character  as  to 
make  them  evidence.  The  only  evidence  tending  to  show  that  unregis- 
tered voters  were  allowed  to  vote  without  being  duly  sworn  is  given  by 
Giesar  Swett,  a  witness  for  the  contestee,  in  his  deposition  (pp.  116  and 
117),  but  his  statements  are  not  sufficiently  clear,  deflnite,  and  full  to 
establish  that  fact.  This  poll  must  therefore  stand  as  certified  by  the 
inspectors  and  clerk  of  the  precinct,  viz :  8G  for  Wall,  66  for  Pinley 
(page  142). 

The  contestant's  sixth  specification  relating  to  Barnes's  Store  precinct 
is  as  follows : 

That  the  said  election  at  the  precinct  of  **  Barnes's  Store,**  within  the  county  of  Alachua, 
and  within  the  second  Congressional  district  of  Florida,  was  irregularly  and  illegally  con- 
ductedi  so  that  there  was  no  valid  and  legal  election  held  at  said  precinct ;  and  I  hereby 
give  you  notice  that  I  will  urge  that  all  the  votes  cast  at  said  poll  be  rejected,  on  the  follow- 
ing grounds,  viz :  1st.  Because  the  clerk  of  said  election-poll  was  not  a  registered  voter  of 
said  State  and  county,  and  was  not  a  citizen  of  the  United  States  ;  2d.  Because  the  inspect- 
ors and  clerk  of  said  poll  were  not  sworn,  either  before  or  after  receiving  any  votes  at  said 
pretended  election  that  they  **  will  perform  their  duties  respectively  according  to  law,  and 
will  endeavor  to  prevent  all  fraud,  deceit,  or  abuse  in  conducting  the  same,"  and  for  that 
said  officers  or  pretended  officers  of  said  election-precinct  at  Barnes's  Store,  aforesaid,  did 
not  take  and  subscribe  such  oath  as  the  law  requires  before  receiving  any  votes  at  said  elec- 
tion, and  did  not  return  such  oath  with  the  poll-list  of  said  precinct  to  the  clerk  of  the  cir- 
cuit court,  as  the  law  requires ;  3d.  Because  there  were  gross  irregularities,  as  shown  by  the 
returns  of  said  poll,  there  being  one  hundred  and  ninety-four  votes  found  in  the  baHot-box 
by  county  canvassers,  and  one  nundred  and  eighty-one  (161)  votes  on  the  poll-list,  showing 
a  discrepancy  of  thirteen  (13)  votes;  while  the  number  of  votes,  as  appears  from  official 
certificate  oi  result  at  said  poll,  was  one  hundred  and  ninety ;  4th.  Because  you  received  one 
hundred  and  twenty-five  (125)  illegal  votes  cast  at  said  precinct,  and  a  plurality  of  sixty 
(t>0)  illegal  votes  cast  at  said  precinct. 

To  which  the  contestee  answers  as  follows: 

To  this  specification  I  reply  that  it  is  not  true,  as  stated,  that  at  the  precinct  of  Barnes's 
Store,  within  the  county  of  Alachua,  and  within  the  second  Congressional  district  of  Flor- 
ida, the  election  was  irregularly  and  illegally  conducted,  so  that  there  was  no  valid  and 
legal  election  held  at  said  precinct.  To  the  first  paragraph  of  said  specification  I  reply,  I 
am  informed  and  believe  that  the  clerk  of  said  election-poll  was  not  a  registered  voter  or  citi- 
zen of  the  United  States.  To  second  paragraph  of  said  specification,  contestee  enters  a 
general  and  special  denial  to  such  allegation  therein  contained  ;  neither  are  the  allegations 
of  gross  irregularities,  as  set  forth  in  the  third  paragraph  of  said  specification,  true,  as  your 
contestee  stands  ready  to  prove ;  neither  is  it  true,  as  stated  in  the  fourth  paragraph  of  said 
specification,  that  I  received  one  hundred  and  twenty-five  illegal  votes  at  said  precinct,  and 
a  plurality  of  sixty  illegal  votes  at  said  precinct. 

There  is  not  any  legal  evidence  showing  discrepancies  as  alleged  by 
the  contestant  between  the  returns,  poll-list,  and  ballots.  W.  H.  Belton 
testified  (page  66)  that  it  appears  from  the  minutes  made  and  kept  by 
the  board  of  county  canvassers  at  the  time  of  canvassing  the  returns 
from  this  precinct,  that  such  discrepancies  existed,  but,  as  stated  above, 
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such  minutes  are  not  legal  evidence.  It  is  admitted  that  the  clerk  at 
this  precinct  was  not  a  citizen  of  the  United  States.  It  also  appears 
that  the  oath  of  the  inspectors  and  clerk  were  not  returned  with  the 
poll-list  and  the  returns  to  the  clerk  of  the  circuit  court  But  the  evi- 
dence shows  that  the  inspector  and  clerk  were  duly  sworn  before  enter- 
ing upon  their  duties.  There  not  appearing  anything  unfair  in  the  mode 
of  conducting  the  election  by  said  officers,  and  no  evidence  that  there 
was  any  frandulent  intent  either  with  reference  to  the  clerk  or  the  failure 
to  return  the  oaths,  your  committee,  although  such  irregularities  might, 
in  connection  with  other  circumstances  tending  to  show  fraud,  compel 
the  rejecting  of  the  entire  vote,  do  not  think  they  ought  to  reject  the 
returns  from  this  poll,  and  they  therefore  decide  that  the  returns  from 
this  precinct  must  stand  as  certified,  viz,  125  for  Wall,  65  for  Finley. 
The  contestant's  seventh  specification  is  as  follows: 

That  the  said  election  at  the  Archer  precioct,  within  the  county  of  Alachua,  and  within 
the  second  Conjirressional  district  of  Florida,  was  irreg^ularly  and  ille^liy  conducted,  so  that, 
as  this  contestant  alleges,  there  was  no  valid  and  legal  election  held  at  said  poll ;  and  I 
hereby  give  you  notice  that  I  will  urge  that  all  the  votes  cast  at  said  poll  be  rejected  on  the 
fcllowing  grounds,  viz:  ist.  Because  the  inspector  and  clerk  of  said  election-precinct  were 
not  properly  and  legally  sworn  as  required  by  law  ;  2d.  Because  there  were  many  illegal 
votes  received  at  said  poll,  who  were  not  registered  and  who  were  under  age,  and  without 
taking  the  oath  required  by  law  to  be  administered  by  an  officer  of  said  election -precinct: 
3d.  !&cause  at  said  poll  one  W.  U.  Saunders,  one  of  your  partisan  friends,  and  partner  in 
the  practice  of  law,  claiming  to  be  a  deputy  Uuited  States  marshal,  under  the  guise  of  an 
assumed  authority,  illegally  dictated  to  and  overawed  the  inspectors  at  said  poll,  so  that 
they  did  not  and  could  not  impartially  discharge  their  duties  as  such  officers  at  said  poll ; 
4th.  Because  a  large  and  excited  crowd  of  your  political  friends,  armed  with  clubs,  &c.,  so 
surrminded  said  poll,  and  so  boisterously  and  violently  demeaned  themselves,  that  a  number 
of  my  supporters  left  the  said  poll  without  voting ;  5th.  Because  said  W.  U.  Saunders,  a  par- 
tisan friend  to  you,  and  partner  in  the  practice  of  law,  acting  under  the  color  of  the  autnor- 
ity  of  a  deputy  United  States  marshal,  so  intimidated  and  influenced  the  inspectors  at  said 
poll  that  they  yielded  the  whole  control  and  management  of  said  election  to  him,  supposing 
that  he  had  the  authority ;  and  after  said  election  was  over  the  said  Saunders,  bv  his  inter- 
ference and  directions,  prevented  said  inspectors  from  counting  the  ballots  as  directed  by 
law,  but  counted  the  same  himself  and  sealed  up  the  ballot-box  himself  without  the  solicita- 
tion of  said  inspectors ;  6th.  Because  said  ballot-box  at  said  Archer  precinct  during  the 
dinner-hour  was  shut  up  and  closed  from  the  public  view  for  half  an  hour,  contrary  to  the 
statute  in  such  case  made  and  provided ;  7th.  Becau<<e  there  were  great  discrepancies  in  the 
retams  from  said  poll,  no  registration-list  returned,  &.c,  and  because  the  polls  were  not  open 
for  at  least  one  hour  after  the  legal  time,  so  that,  as  this  contestant  alleges  and  charges,  a 
lar^  number  of  illegal  votes  were  received  and  counted  for  you  from  said  Archer  precinct ; 
that  is  to  say,  about  two  hundred  and  ninety-three  (293)  illegal  votes,  and  a  majority  of 
about  one  hundred  and  sixty-eight  {168)  votes. 

To  which  the  contestee  answers  as  follows : 

To  your  seventh  specification  I  reply  as  follows :  That  it  is  not  true,  as  stated  in  said 
specification,  that  at  the  said  election  at  the  Archer  precinct,  within  the  countv  of  Alachua. 
and  within  the  second  Congressional  district  of  Florida,  the  election  was  irregularly  and  ille- 
gally conducted  ;  neither  is  it  true,  as  set  forth  in  the  first  paragraph  of  said  specification, 
that  the  inspectors  and  clerks  of  said  election-precincts  were  not  properl  v  and  legally  sworn, 
as  contestee  affirms  and  will  prove ;  neither  are  the  allegations  containea  in  the  second  para- 
graph of  said  specification  true.  To  the  third,  fourth,  and  fifth  paramphs  of  said  specifica- 
tions, contestee  replies  that  the  facts  therein  stated  are  not  true,  and  a  general  as  well  as  a 
specific  denial  is  herein  interposed  to  each  and  every  allegation  therein  contained.  To  the 
Sixth  paragraph  in  said  specincation,  contestee  says  that  he  knows  of  no  discrepancies  in  the 
returns  from  said  polls,  neither  does  he  know  whether  said  poll  was  opened  as  alleged  in  said 
paragraph  or  not,  and  be  emphatically  denies  that  two  hundred  and  ninety-three  illegal  votes 
Were  cast  for  him,  and  a  majority  of  one  hundred  and  sixtv-eight  votes.  He  also  emphatic 
callj  denies  that  any  illegal  votes  were  cast  for  him  at  said  precinct. 

It  appears  from  the  evidence  of  William  H.  Geiger,  one  of  the  in- 
spectors, thataboat  thirty-five  voted  at  this  precinct  whose  names  were 
not  on  the  registration-list.    He  testified  as  follows  (page  54-55) : 

Q.  Were  there  or  were  there  not  a  good  many  persons  who  voted  there  on  that  day  whose 
names  could  not  be  found  by  you  on  tne  registration-lists  ? 
(Obiected  to  by  contestee*s  counsel.) 
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A.  There  was.  I  think  I  objected  to  about  thirty-five  voters  voting^  at  that  precinct,  on 
account  of  their  names  nut  bein^  on  the  registration-lists/and  about  seventy  in  all,  including 
the  thirty-five  mentioned  alreaay,  on  account  of  not  being  legal  voters.  All  these  persons 
referred  to  were  allowed  to  vote,  and  did  vote. 

It  appears  that  those  whose  names  were  not  on  the  registration  list 
did  not  take  the  oath  prescribed  in  section  nine. 

This  appears  from  the  evidence  of  Allen  M.  Jones,  who  testified  as 
follows  (page  115)  : 

Q.  Were  or  were  not  the  electors,  whose  names  did  not  appear  upon  the  register,  properly 
sworn  before  being  allowed  to  vote  7 

(Objected  to  by  contestant's  counsel.) 

A.  Yes,  they  were.  They  were  asked  first  how  long  they  had  lived  in  the  State  of  Florida, 
and  what  were  their  names ;  how  long  they  had  been  living  in  the  county ;  if  they  had 
ever  registered  in  the  countv,  where  and  at  what  time;  bow  old  they  were.  The  electors 
whose  names  were  not  found  on  the  regfistration  list  at  Archer  precinct  took  the  oath  found 
in  section  sixteen,  acts  of  1868,  or  Bush*s  Digest 

Q.  Did  or  did  not  said  sworn  electors  swear,  in  addition  to  said  oath,  that  they  were 
registered  voters,  and  that  their  names  had  been  improperly  stricken  from  the  registration- 
list  ? — A.  They  swore  that  they  were  registered. 

Snch  being  the  fact,  the  poll  is  to  be  purged  of  the  thirty-five  illegal 
votes  upon  the  same  principle  before  applied.  It  also  appears  that  there 
was  a  discrepancy  between  the  number  of  votes  in  the  ballot-box  and 
the  poll-list.  There  were  three  or  four  more  names  on  the  poll-list  than 
votes  in  the  ballot-box. 

Inspector  W.  H.  Geiger  testified  thus  (page  66) : 

Q.  Did  the  number  of  votes  in  the  ballot-box  and  the  nannas  on  yojr  clerk*;*  li^ts  corre- 
spond ? 

(Objected  to  by  contestee*s  counsel.) 

A.  When  the  votes  cast  at  that  precinct  were  counted  out,  the  number  of  votes  in  the 
ballot-box  did  not  correspond  with  tne  number  of  names  on  the  lists  kept  by  the  clerk  of 
the  election.  When  we  found  out  this  discrepancy,  we  did  nothing  witn  it  at  all,  but  sent 
the  whole  thing  up  just  as  it  was.  I  do  not  remember  whether  there  were  a  greater  number 
of  votes  in  the  ballot-box  than  there  were  names  on  the  clerk's  lists,  or  whether  the  names 
on  the  clerk's  lists  exceed  the  votes  in  the  ballot-box,  but  I  think  there  were  a  larger  num- 
ber of  names  on  the  clerk's  lists  than  there  were  votes  in  the  ballot-box  ;  and  we  did  not  put 
the  votes  back  into  the  ballot-box  and  draw  therefrom  a  sufficient  number  of  votes  to  cure 
the  excess. 

Green  B.  Moore  (page  58)  says  there  were  three  or  four  more  names 
on  the  poll-list  than  ballots  in  the  box. 

At  this  poll  other  and  serious  informalities  are  found  to  exist,  such  as 
a  failure  to  swear  the  inspectors,  the  concealment  of  the  ballot-box  from 
public  view  during  the  adjournment  for  dinner,  being  about  a  half  hour 
(Geiger,  page  56),  not  opening  of  the  poll  until  about  half-past  9  o'clock, 
and  the  keeping  it  open  after  sunset.  There  was  also  an  improper  in- 
terference with  the  election  by  W.  U.  Saunders,  United  States  marshal, 
both  in  meddling  with  the  ballots  and  controlling  the  order  of  voting, 
so  that  several  conservatives  could  not  vote  at  all.  These  irregularities 
are  grave  ones,  and  might,  with  much  reason,  be  adjudged  sufficient  to 
vitiate  the  poll ;  still,  your  committee  are  unwilling  to  reject  an  entire 
vote  where  there  is  not  proof  of  actual  fraud  and  the  poll  may  probably 
be  purged  of  its  illegal  votes.  They  have,  therefore,  allowed  the  returns 
to  stand  as  certified  by  the  inspectors,  deducting  only  the  thirty-five 
illegal  votes  proportionately  from  each  candidate,  which  will  leave  the 
vote  260  for  Walls  and  23  for  Finley,  instead  of  293  for  Walls  and  25 
for  Finley. 

The  eighth  specification  relates  tx)  Newnansville,  and  is  as  follows : 

That  the  said  election  at  the  Newnansville  precinct,  within  the  county  of  Alachua,  and 
within  the  second  Concessional  district  of  Florida,  was  irrefrularly  and  illeeally  conducted, 
so  that,  as  this  contestant  alleges,  there  was  no  valid  and  legal  election  held  at  said  poll ; 
and  1  hereby  give  you  notice  that  I  will  urge  that  all  the  votes  cast  at  said  precinct  be  re- 
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jected  on  the  following  grounds,  viz :  let.  Because  one  of  the  inspectors  who  acted  as  such 
at  said  election  at  said  poll,  viz,  Henry  C.  Parker,  was  not  legally  chosen,  and  was  not 
sworn  as  the  law  prescribes  an  inspector  of  an  election  in  the  State  of  Florida  should  be  ; 
2d.  Because  the  key  of  the  ballot-box  at  said  poll  during  the  election  day  was  in  the  hands 
of  one  Joseph  Valentine,  a  noted  political  friend  and  supporter  of  yours  ;  said  Valentine  be- 
ing neither  an  inspector  nor  clerk  of  said  election  at  said  poll,  but  claimed  to  be  a  United 
States  deputv  marshal,  and  having  no  authority  to  influence  or  control  said  election,  except 
to  preserve  the  peace,  and  was  not  the  legal  custodian  of  the  key  to  said  ballot-box.  That 
during  the  adjournment  for  dinner  said  ballot-box  was  not  sealed,  as  the  law  requires,  but 
kept  open  ;  that  a  larg^  number  of  illegal  votes  were  received  and  counted  at  said  poll,  who 
were  not  registered  as  the  law  reouires,  and  who  were  not  legally  sworn  ;  that  is  to  say, 
about  one  hundred  and  thirty  (130)  persons  were  allowed  and  permitted  to  vote  at  said  elec- 
tion-poll whose  names  were  not  duly  registered  in  said  State  and  county ;  and  because  the 
canvass  of  the  votes  cast  at  said  polls  was  proceeded  with  by  the  managers  or  inspectors  of 
said  poll  before  said  poll  was  closed,  and  votes  were  received  thereat  pending  said  canvass ; 
and  oecause  the  ballots  cast  at  said  polls  were  not  counted  by  the  officers  of  said  poll  before 
proceeding  to  make  up  their  returns,  but  were  called  off  and  reported  without  being  counted 
at  all ;  and  because  the  ballot-box  at  said  poll,  and  the  returns  of  said  precinct,  together 
with  the  certificate  of  the  results  of  said  election-precinct,  were  not  returned  to  the  clerk  of 
the  circuit  court,  securely  sealed,  as  the  law  prescribes,  by  the  inspectors,  or  any  of  them, 
but  unsealed,  and  by  the  aforesaid  Joseph  Valentine,  who  was  neither  an  inspector  nor  clerk 
at  stud  precinct.  You  are  therefore  hereby  notified  that  I  shall  urge  the  rejection  of  all  the 
votes  cast  at  said  precinct  of  Newnansville,  within  the  county  of  Alachua,  and  within  the 
second  Congressional  district  of  Florida,  upon  the  above  grounds,  which,  contestant  alleges, 
renders  the  election  there  entirely  illegal,  null,  and  void  ;  from  which  illegal  precinct  there 
were  received  and  counted  for  you  two  hundred  and  fifty-one  (251 )  illegal  votes,  and  for  me 
thirty  ('JO)  votes,  giving  you  at  said  poll  a  majority  of  two  hundred  and  twenty-one  (221) 
votes,  to  which  you  were  not  entitled  under  the  law. 

To  which  the  contestee  answers  as  follows  * 

Eighth  speeifieation. — To  your  eighth  specification  I  reply  as  follows  :  It  is  not  true,  as 
stated  in  said  specification,  that  the  said  election  at  the  Newnansville  precinct,  within  the 
second  Congressional  district  of  Florida,  was  irregularly  and  illegally  conducted,  so  that 
there  was  no  legal  and  valid  election  at  said  poll,  and  all  the  allegations  contained  in  said 
eighth  specification  are  hereby  denied  in  general,  as  well  as  specifically  and  in  detail.  In 
regard  to  Alachua  County,  contestee  affirms,  and  stands  ready  to  prove,  that  all  the  pre- 
cincta,  on  the  day  of  the  election  above  referred  to,  were  in  the  hands  of  the  political  and 
personal  friends  of  the  contestant,  and  that  contestant's  friends  and  contestee's  enemies 
were  inspectors  and  clerks  at  all  said  precinct  in  said  county  ;  that  for  all  and  any  irregu- 
larities, illegalities,  and  frauds  (if  any  should  be  discovered  in  said  county),  contestant,  and 
Qot  contestee,  is  responsible.  Contestee  believes  and  affirms  that  there  was  a  conspiracy 
among  contestant's  friends  in  Alachua  County  to  so  conduct  the  election  at  the  ditfereut 
polls  or  precincts  in  said  county  as  that  contestee  would  be  defeated. 

It  appears  from  the  evidence  that  119  nnregistered  persons  were  a1* 
lowed  to  vote  at  this  precinct  without  taking  the  oath  prescribed  in  sec- 
tion 9. 

J.  Samuel  Dupuis  testified  as  follows  (page  59) : 

Question.'  Did  you  act  as  supervisor  of  the  election  held  there  on  that  day  f 

(Objected  to  by  contestee's  counsel.) 

Answer.  I  did,  so  far  as  I  knew  what  the  duties  of  a  supervisor  of  an  election  were  at  the 
time,  having  been  appointed  as  such  supervisor. 

A.  There  were  quite  a  large  number  of  persons  who  voted  at  that  precinct  whose  names 
were  not  on  the  registration-lists.  There  were  a  hundred  and  twelve  or  a  hundred  and 
fifteen  persons  who  voted  at  that  precinct,  whose  names  were  not  on  the  regintration- lists. 
1  know  this  because  I  kept  a  list  of  their  names  as  they  were  sworn  and  voted,  and  I  aided 
the  inspectors  of  the  election  to  inspect  the  registration-lists,  and  their  names  could  not  be 
found  on  those  lists,  and  I  assisted  in  the  election,  and  administered  the  oaths  to  most  of  the 
cbaUenged  voters.  I  did  this  to  facilitate  the  election.  The  oath  contained  in  section  (16) 
sixteen  of  the  acts  of  the  Florida  legislature,  of  the  year  A.  D.  1868,  were  administered  to 
chaUenged  voters.  These  challenged  voters  did  not  swear  that  their  names  had  been  im- 
properly stricken  from  the  registration -lists,  but  they  swore  that  they  had  been  registered 
voters. 

Cross-examination  of  J.  S.  Dupuis,  by  contestee's  counsel : 

A.  I  did  not  insist  on  the  managers  having  the  ballot-box  sealed,  or  say  anything  to  them 
about  it,  as  I  thought  that  that  was  their  business  and  not  mine. 

Q.  Were  you  not  satisfied  that  a  majority  of  the  one  hundred  and  twelve  or  one  hundred  and 
fifteen  whose  names  were  not  on  the  registry-lists,  but  who  voted  at  thnt  precinct,  were 
legal  voters  or  legally  entitled  to  vote,  and  had  been  properly  registered  in  this  State  and 
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county,  and  that  their  names  had  been  intentionally,  or  otherwi<te,  leA  off  of  the  regpstry- 
lists  which  were  used  at  the  Newnansville  precinct  ? 

(Objected  to  by  contestant's  counsel.) 

A.  I  believe  that  the  greater  number  of  the  one  hundred  and  twelve  or  one  hundred  and 
fifteen  who  voted,  but  wnose  names  were  not  on  the  registry-lists,  were  rec^istered  voters,  or 
had  registered  at  some  time  previous,  but  how  their  names  came  to  be  absent  from  the 
refifistry-lists  I  do  not  know  ana  cannot  tell.  The  following^  is  a  list  of  the  names  of  those 
voters  who  were  challenf^ed,  but  whose  names  were  not  on  the  rej^istry-lists  used  there  at 
that  precinct,  which  lists  were  printed,  and  a  few  names  written  thereon,  to  wit  :  Henry 
Woodward,  Abram  Brown,  Harrison  Adams,  Joseph  Johnson,  Geo.  Pray,  David  Jones, 
Daniel  Williams,  Andrew  J.  Brown,  John  Fields,  J.  H.  Revere,  Saml.  Hathcock,  S.  Blake, 
Bob  Wilson,  Taylor  Drew,  Harry  Hall,  Jackson  Fowler,  Isaac  Hays,  Aaron  Dean,  Chesser 
Mahoney,  William  Washington,  Alex.  Barbey,  Willis  Reynolds,  Jack  Banks,  July  Gaines, 
Jefferson  Brooks,  Dan.  Clark,  Jack  Bosby,  Henry  Mahoney.  William  Brookinfi^ton,  John 
Harris,  Geo.lSheppard,  Isaac  Brookin^on,  James  Gaines,  N.  Gaines,  Barney  Belcher,  Press- 
ley  Harris,  Raphael  Ferguson,  Eloni  Ferguson,  Nelson  Riley,  George  Doby,  Manuel  Doby, 
James  Madison,  Charles  Gee,  Abe  Clifton,  John  Stephens,  Taylor  Johnson,  Ned  Doniev, 
Amos  Johnson,  Henry  Cooper,  Jones  Evans,  Richard  Cook,  Jerry  McCaslin,  Balidal  Small, 
Bristor  Blue,  Robt.  Boulware,  Richard  Yates,  Hector  Mangum,  Chester  Fields,  Amos 
Graham,  Bill  Williamson,  George  Sharpe,  Ben.  Thompson,  Charles  Holland,  Lee  Lyons, 
Daniel  Mahoney,  Seth  Brown,  Ransom  McDaniel,  Reunen  Buscam,  Peter  Jackson,  William 
Mott,  Crejo  Howell,  Ell  McRae,  Saml.  Kerr,  Washington  Clark,  George  Pelaaon,  Toby 
Welch,  Albert  Harkley,  Steve  Harris,  Preston  Welch,  Richard  Hall,  Geo.  Amos,  Newton 
Harris,  David  Walker,  George  Lumpkin.  Bassie  Terry,  Stephen  Smallwood,  Jacob  Stanley, 
Joe  Harris,  George  Hughes,  Emprey  Danton,  Lowden  Tucker,  Abe  Brown,  James  Boyd, 
Isaac  Bernan,  Cain  King,  Randal  Stanley,  Harry  Amos,  Wm  McLean,  Joseph  Bradley, 
Chas.  Adams,  Ben.  Nelson,  Smart  ShoUer,  Thomas  Day,  W.  H.  Green,  J.  B.  Haggins, 
Homer  Cato,  Samuel  Payne,  J.  G.  Sparkman,  Saady  (idiot),  John  Richardson,  Ivy  Brewer, 
Calvin  Sewell,  Ivey  Cooper,  Willis  Vaughn,  Vance  Maury,  James  Brown,  John  Low,  J. 
M.  Farmer.  C.  F.  Parker. 

Henry  O.  Parker,  who  acted  as  aa  iuspector  at  this  precinct,  testi&ed 
as  follows  (page  73) : 

Q.  Do  yon  know  whether  or  not  a  number  of  persons  voted  there  at  that  precinct  at  that 
election  whose  names  were  not  or  could  not  be  found  on  the  registration-lists  of  the  county 
of  Alachua  ? 

(Obiected  to  by  contestee^s  counsel.) 

A.  There  were  a  good  many  who  voted  there  whose  names  could  not  be  found  on  the 
registration-lists.  I  do  not  now  remember  the  number  of  them.  Gideon  Sparkman  and 
C.  F.  Parker  were  two  white  men  whose  names  I  can  remember  who  voted  there  whose 
names  were  not  on  the  registry-lists.  I  administered  the  oath  to  both  ot  them  before  they 
were  allowed  to  vote.  One  of  them  said  that  he  was  a  registered  voter  of  Bradford  Connty, 
and  claimed  the  right  to  vote  for  member  of  Congpress,  and  did  vote.  The  white  men  there 
at  that  precinct  voted  for — at  least  it  is  my  impression  and  opinion  that  they  voted  for—Qen- 
eral  J.  J.  Finley ;  and  it  is  equally  my  opinion  that  the  colored  men  voted  there  generally 
for  General  J.  T.  Walls.  The  voters  who  voted  there  at  that  precinct  whose  names  could  not 
be  found  on  the  registration-lists  of  the  county  took  the  oath  tnat  is  prescribed  in  section  six- 
teen (16)  of  the  election  laws  of  the  State  of  Florida  of  the  year  A.  D.  1868,  and  no  other 
oath.  They  did  not  swear  that  their  names  had  been  improperly  struck  from  off  the  registry- 
lists  of  the  county. 

M.  N.  Lewrey,  clerk,  was  called  by  the  contestee,  and  testified  thas 
(page  120)  : 

Q.  What  oath  was  administered  to  the  electors  whose  names  were  not  found  on  the  regis- 
tration-list f — A.  The  substance  of  the  oath  runs  about  like  this :  Are  you  twenty-one  years 
of  age  ?  Are  you  a  citizen  of  the  United  States,  and  of  the  State  of  Florida  T  Are  you 
entitled  to  vote  at  this  general  or  Congressional  election  by  previous  registration  f  Are  you 
disqualified  by  the  judgment  of  any  court  f  The  oath  set  out  in  section  sixteen  (16)  of  the 
act  of  18G8  was  the  oath  administered  to  non-iegistered  voters,  and  in  addition  they  swore 
that  they  were  previously  registered. 

There  were  several  other  irregularities  at  this  poll,  viz:  Henry  O.  Par- 
ker, who  acted  as  inspector,  was  not  sworn  ;  the  ballot-box  was  left  un- 
sealed during  the  adjournment  for  dinner ;  the  count  of  the  ballots  was 
irregular.    Testimony  of  Henry  O.  Parker  (page  73) : 

Q.  Before  you  commenced  acting  as  inspector  of  that  election  at  that  precinct,  did  you 
take  the  oath  required  by  law  to  be  administered  to  inspectors  before  they  proceed  to  act  as 
such  f 

(Objected  to  by  contestee's  counsel.) 
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A.  No, sir;  I  did  not  take  any  oath  at  all.  The  ballot-box  at  that  pcecinct  daring^  the 
adjournment  for  dinner  was  left  in  charge  of  some  of  the  inspectors  and  manag^ers,  and  was 
ten  with  them  unsealed,  and  was  so  during^  the  adjournment;  that  is,  the  bole  through 
which  the  ballots  were  inserted  was  not  sealed  up  or  closed.  I  do  not  know  where  the  key 
to  the  ballot-box  at  that  precinct  wa<)  during  the  adjournment  there  for  dinner  or  during  tho 
whole  day;  but  toward  night,  about  the  time  of  the  close  of  the  polls,  the  key  was  called 
for,  and  was  produced  by  Joseph  Valentine.  This  key  was  callea  for  at  the  time  we  com- 
menced to  count  the  votes  cast  at  that  poll,  which  was  a  little  while  before  the  close  of  the 
polls.  We — that  is,  the  inspectors — did  not  count  the  number  of  ballots  that  were  in  the 
ballot-box  as  they  were  taken  out  of  the  box.  They  were  only  counted  by  and  from  the 
tally-lists  that  were  kept  by  the  clerk  and  Mr.  J.  S.  Dupuis,  as  the  votes  or  ballots  were 
called  off. 

The  key  of  the  ballot-box  was  left  with  Joseph  W.  Yaleutine,  who 
was  neither  clerk  nor  inspector  at  the  election,  but  a  partisan  friend  of 
the  contestee.  (See  testimony  of  Parker  above  and  deposition  of  Valen- 
tine (page  127).  The  ballot-box  was  not  returned  to  the  clerk  of  the 
circuit  court  of  the  county  sealed,  as  required  by  law,  by  one  of  the  in- 
apectore  or  the  clerk  (Bush's  Digest,  p.  303),  but  was  returned  by  said 
Valentine,  unsealed,  as  appears  by  deposition  of  E.  G.  F.  Sanchez 
(p.  166),  who  testifies  as  follows : 

Q.  Do  you  know  Joseph  W.  Valentine,  who  has  testified  in  behalf  of  the  contestee  in  this 
cause? 

(Objected  to  because  the  question  is  leading.) 

A.  I  do  know  Joseph  W.  Valentine. 

Q.  Do  you  know  whether  or  not  Joseph  W.  Valentine,  from  his  general  reputation,  is  a 
warm  friend  of  the  contestee,  Josiah  F.  Walls,  aud  whether  or  not  he  is  a  stroug  political 
partisan  in  favor  of  the  contestee  f 

(Objected  to  by  contestee's  counsel.) 

A.  Joseph  W.  Valentine  by  reputation  is  a  Republican  in  politics,  and,  from  expresiioos 
made  by  him  in  my  presence,  he  is  a  friend  of  General  Walls. 

Q.  Is  he  a  colored  or  a  white  man  f 

(Objected  to  by  contestee*s  counsel,  because  it  is  irrelevant  and  not  in  strict  rebuttal  of 
conteetee's  testimony.) 

A.  He  is  a  colored  man. 

Q.  After  the  election  held  N^ovember  3,  1874,  did  you  or  did  you  not  see  this  same  Joseph 
Valentine  with  one  of  the  ballot-boxes  of  some  precinct  in  Alachua  County ;  and,  if  so, 
where  did  yon  see  him,  what  ballot-box  did  he  have,  and  under  what  circumstances  did  he 
have  itT 

(Objected  to  by  contestee*s  counsel,  on  the  ground  that  it  brings  out  new  matter,  of  which 
the  contestee  had  no  notice,  tending  to  create  surprise,  and  which  he  has  no  opportunity  of 
disproving. ) 

A.  I  saw  this  same  Joseph  Valentine  the  day  after  the  election.  He  had  at  the  time  that  I 
saw  him  a  ballot-box  of  election* returns  from  the  precinct  of  Newnansville.  He  came  to  the 
court-house  in  Qainesville  with  this  ballot-box ;  the  clerk^s  office  was  closed,  and  he  walked 
into  my  office  and  put  the  ballot-box  on  the  floor.     The  ballot-box  at  that  time  was  unsealed. 

Q.  At  the  time  he  put  this  ballot-box  on  the  floor  in  your  office  did  he  not  have  it  in  an 
exposed  condition,  or  did  he  keep  it  under  strict  scrutiny  ? 

(Objected  to  by  contestee's  counsel,  on  the  ground  that  it  is  a  leading  question,  and  be- 
cause it  is  new  matter,  and  not  in  strict  rebuttal  of  contestee*s  testimony.) 

A.  I  would  say  that,  for  a  ballot-box,  it  was  left  in  a  very  exposed  condition.  He  left  it 
and  went  out  into  the  streets  and  was  gone  for  a  considerable  time.  My  office  is  a  very  pub- 
lic place.  I  was  walking  in  and  out  from  time  to  time,  aud  did  not  pay  a  great  deal  of  at- 
tention to  it. 

Your  committee  regard  these  irregularities  of  such  a  character  as  to 
throw  great  discredit  upon  the  election  at  this  precinct,  but  they  have 
not  come  to  the  conclusion  that  by  reason  thereof  the  entire  vote  must 
be  rejected,  and  while  not  in  any  manner  wishing  to  appear  to  sanction 
or  excuse  such  irregularities  and  direct  violations  of  statutory  provis- 
ions made  to  secure  a  fair  election,  they  have  determined  in  favor  of 
purging  the  poll  by  the  rule  adopted  in  the  Gainesville  precinct  Ko.  3, 
and  have  subtracted  the  one  hundred  and  nineteen  illegal  votes  propor- 
tionately from  each  candidate,  which  will  leave  the  vote  as  follows:  146 
for  Walls,  instead  of  251,  and  16  for  Finley,  if  stead  of  30,  as  returned 
b3'  the  inspectors. 
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Tbe  coQteBtant's  ninth  specification,  relating  to  Colored  Academy"  pre- 
cinct, Colnmbia  Coanty,  is  as  follows : 

That  the  said  election  at  the  Colored  Academy  precinct,  within  the  county  of  Columbia, 
and  within  the  second  Conffressional  district  or  Florida,  was  irregularly,  illegally,  and 
fraudulently  conducted,  thereby  rendering  the  election  at  said  precinct  null  and  void ;  and 
I  hereby  give  you  notice  that  I  shall  claim  and  urge  that  all  the  votes  cast  at  said  precinct 
be  rejected,  upon  the  following  grounds :  Because  the  maiority  of  the  persons  who  acted  as 
inspectors  at  said  precinct  weie  not  the  persons  who  had  been  duly  appointed  to  act  as  such 
inspectors  at  said  precinct,  but  unlawfully  and  fraudulently  assumed  to  act  as  such  inspect- 
ors at  said  precinct,  and  opened  the  polls  at  said  precinct  at  a  very  early  period  of  the  day, 
and  more  than  one  hour  before  the  time  prescribed  by  law,  and  before  the  regularly-appointed 
inspectors  of  said  precinct  had  time  to  reach  the  place  of  voting,  and  before  they  were  re- 
quired by  law  to  be  present  and  open  said  poll,  and  that  a  lar8:e  number  of  votes  were  polled 
at  said  precinct  before  the  legal  hour  of  opening  the  polls.  That  there  was  a  large  number 
of  illegal  votes  received  at  said  poll,  whose  names  did  not  appear  on  the  registration-list, 
and  to  whom  the  oath  prescribed  by  law  was  not  administered.  That  a  large  number  of 
illegal  votes  were  received  at  said  poll  of  persons  convicted  of  crimes  and  felonies,  and  dis- 
franchised by  the  laws  of  Florida,  and  of  persons  under  the  age  of  twenty-one  years,  and 
of  persons  who  were  not  residents  of  said  county  of  Columbia.  That  the  illegal  conduct 
of  said  inspectors  at  said  polls  was  such  as  clearly  to  indicate  a  fraudulent  purpose,  and  to 
defeat  the  legal  and  fair  result  of  said  election,  and  did  change  the  result  oi  said  election  ; 
and  so  this  contestant  alleges  and  charges  that  said  election  at  said  Colored  Academy  pre- 
cinct, within  the  county  of  Columbia,  and  within  the  said  second  Congressional  district  of 
Florida^  was  illegal,  fraudulent,  and  void,  and  that  a  large  number  of  votes  were  received 
thereat  for  you  to  which  you  are  not  legally  entitled,  and  which  should  be  rejected. 

The  coutestee  replies  to  this  as  follows : 

To  your  ninth  specification  I  reply  as  follows :  It  is  not  true,  as  stated,  that  at  said  election 
at  the  Colored  Academy  precinct,  within  the  county  of  Columbia,  and  within  the  second 
Congressional  district  of  Florida,  the  election  was  irregularly,  illegally,  and  fraudulently 
conducted,  thereby  rendering  the  election  at  said  precinct  null  and  void.  Contestee  further 
says,  in  regard  to  said  specincation,  that  he  denies  the  charge  in  said  specification  that  a 
majority  ot  the  inspectors  at  said  precinct  were  not  properly  and  legally  appointed,  and 
that  the  poll  at  the  said  precinct  was  opened  one  hour  or  more  before  the  time  prescribed  by 
law,  and  before  the  regularly-appointed  inspectors  had  time  to  reach  the  place  of  voting,  and 
before  they  were  required  by  law  to  be  present  and  open  said  poll,  and  that  a  large  number 
of  votes  were  polled  at  said  precinct  before  the  legal  hour  of  opening  the  poll.  Contestee 
also  denies  the  allegation  in  said  specification  that  a  large  number  of  illegal  votes  were  re- 
ceived at  said  poll,  as  set  forth  in  said  specification,  and  contestee  will  object  to  any  testi- 
mony being  received  in  regard  to  said  charge  of  illegal  voting,  because  said  charjgre  is  too 
indefinite,  vague,  and  uncertain.  Contestant  should  have  furnished  the  names  of  all  such 
persons  whom  he  accuses  of  illegal  voting,  in  order  that  contestee  might  be  prepared  to  prove 
the  falsity  of  said  charge.  Contestee  also  denies  the  charge  in  said  specification  that  a  large 
number  of  illegal  votes  were  received  at  said  poll  of  persons  convicted  of  felonies  and  dis- 
franchised by  the  laws  of  Florida,  and  of  persons  under  the  age  of  twenty-one  years,  and  of 
persons  who  were  not  residents  of  said  county  of  Columbia.  Contestee  will  also  object  to 
any  testimony  being  received  concerning  said  charge  upon  the  ground  already  just  specified ; 
contestant  should  have  furnished  the  names  of  all  such  persons  for  the  reasons  already  set 
forth.  Coutestee  further  denies  the  allegation  concerning  the  illegal  conduct  of  the  in- 
spectois  at  said  poll,  but  asserts  and  stands  ready  to  prove  that  the  election  at  said  Colored 
Academy  precinct  was  in  all  respects  honorably,  fairly,  and  legally  conducted,  and  in  full 
accordance  with  the  laws  of  the  State  of  Florida,  and  he  emphatically  denies  that  any  votes 
were  polled  for  him  at  said  precinct  to  which  contestee  was  not  legally  entitled. 

At  this  precinct  yonr  committee  find  that  there  was  a  conspiracy  to 
commit  a  fraud  upon  the  election.  That  the  conspirators  were  Dr.  E.  G. 
Johnson,  who  was  a  candidate  for  State  senator  in  Columbia  County, 
and  was  voted  for  at  this  precinct,  together  with  Charles  K.  King  and 
John  W.  Tompkins,  who  acted  as  inspectors,  Charles  A.  Carroll,  who 
acted  as  clerk,  and  one  Duval  Selph,  a  supporter  of  Dr.  Johnson.  Car- 
roll and  Selph  were  at  Dr.  Johnson's  during  the  night  previous  to  the 
election,  and  King  took  breakfast  with  him  in  the  morning.  They  all, 
except  Selph,  left  the  house  of  Dr.  Johnson  in  the  morning  a  little  after 
daylight,  and  proceeded  to  the  place  were  the  election  was  to  be  held, 
and,  in  pursuance  of  the  object  of  the  conspiracy,  opened  the  polls  at 
about  seven  o'clock  in  the  morning,  an  hour  before  the  time  at  which 
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the  meeting  was  Doti6ed,  uud  au  hour  l>efore  the  duly-appointed  in- 
spectors were  called  upon  to  be  present,  and  an  hour  before  the  election 
could  be  held  according  to  law.  No  one  of  the  duly-appointed  inspect- 
ors, unless  it  was  Aleck  Hamilton,  was  present  or  acted  at  this  pre- 
cinct. Tompkins  and  King  had  been  requested  to  be  present  by  Dr. 
Johnson  and  act  as  inspectors,  and  Charles  A.  Carroll  had  been  re- 
quested by  him  to  act  as  clerk,  and  these  several  persons  were  either 
nominated  by,  or  acted  at  the  request  of  Dr.  Johnson.  They  were  not 
legally  elected,  as  there  was  no  regular  meeting  of  the  electors  having 
power  to  choose  inspectors  before  Tompkins  and  King  undertook  to  act 
as  such,  and  without  legally  appointed  or  chosen  inspectors  no  legal 
clerk  could  be  chosen  or  appointed,  so  that  the  election  at  this  precinct 
was  conducted  by  persons  not  legally  authorized,  with  the  exception  of 
Hamilton,  and  by  persons  who  were  ready  and  willing  to  violate  the 
election  laws  of  the  State,  and  who  did  violate  them. 

The  fact  that  the  poll  was  open  at  7  o'clock  is  established  by  deposi- 
tion of  Duval  Selph  (page  86) : 

I  was  at  the  Colored  Academy  precinct  when  the  polls  were  opened.  They  were  opened 
at  about  three  minutes  after  8  o^clock  by  my  watch.  I  ^ess  my  watch  was  a  little  fast.  I 
ran  my  watch  up  from  the  usual  time  one  hour  and  twenty  minutes.  I  believe  I  did  this  on 
the  morning  of  the  election.  I  saw  Dr.  Johnson  in  the  ii^temoon  before  the  election,  and 
also  after  tea;  had  conversations  with  him  in  reference  to  the  question. 

Q.  From  these  conversations,  and  from  the  apparent  interest  ne  took  in  the  eloL'tion,  was 
it  not  apparent  that  his  object  was  to  have  this  poll  at  the  Colored  Academy  precinct  opened 
before  toe  legal  hour  1 

(Objected  to  by  contestee*s  counsel.) 

A.  I  think  he  deeired  to  ^t  to  voting  as  early  as  possible ;  I  think  so  from  his  asking 
me  to  run  up  the  watch.  His  calculation  was  that  we  would  have  to  vote  about  three  men 
to  the  minute,  at  least,  so  he  stated  to  me.  This  was  one  of  the  reasons  why  he  wished  the 
polls  opened  early,  as  I  suppose. 

Q.  Do  you  think  one  of  his  reasons  for  having  the  polls  opened  early  was  that  he  might 
have  an  opportunity  to  get  votes  polled  before  there  was  any  one  present  to  object  1 

(Objected  to  by  conteetee's  counsel.) 

A.  I  suppose  it  was. 

John  V.  Brown  (page  78) : 

I  was  present  at  the  Colored  Academy  precinct,  in  Lake  City,  Columbia  County,  Florida, 
in  the  second  Congressional  d)ctrict,  on  toe  3d  of  November  last,  at  the  general  election.  I 
was  acting  as  a  challenger  for  the  Conservative  party.  I  was  there  about  7  a.  m.;  it  could 
not  possibly  be  ten  minutes  after  7.  When  I  got  there  the  house  was  closed.  I  looked 
through  the  window  and  saw  the  managers,  and  I  asked  for  admission,  and  thev  let  me  in. 
John  W.  Tompkins,  Chas.  R.  King,  John  A.  Carroll,  and  Francis  Carolina,  and  (}eorge  6. 
Keen  (magistrate),  and  four  or  five  others  whose  names  I  do  not  now  remember  were  in  the 
room  where  the  ballot>box  was  ;  Dr.  £.  6.  Johnson  was  in  the  next  room,  issuing  paper  of 
a  green  color,  which  I  took  to  be  tickets,  to  the  colored  people.  There  was  a  partition  be- 
tween the  rooms.  They  were  voting  in  there  when  I  arrived.  John  W.  Tompkins  and 
Charles  R.  King,  and  a  colored  man  named  Hamilton,  were  acting  as  inspectors,  and  John 
A.  Carroll  as  clerk. 

Francis  M.  Weeks  (pages  82,  83) : 

I  wa^  at  the  Colored  Academy  precinct,  in  Lake  City,  Columbia  County,  Florida,  in  the 
second  Congressional  district,  on  the  morning  of  the  3d  day  of  November,  A.  D.  1874.  I 
got  there  about  7  o'clock  a.  m.  When  I  arrived  there  I  went  to  the  clerk's  desk,  and  found 
about  twenty  persons  had  already  voted,  as  appeared  from  the  lists. 

Charles  A.  Carroll,  clerk  (page  80): 

Q.  Was  there  anything  said  about  opening  the  polls  earlier  than  8  o'clock  ?— A.  The  ob 
ject  was  to  open  the  polls  as  early  as  possible,  so  as  to  let  them  all  vote.  Johnson,  I  think, 
was  estimating  how  many  must  vote  in  a  minute  to  get  through  that  day.  It  was  a  little 
after  daylight  when  I  got  to  the  polls  in  the  morning ;  I  went  there  with  Dr.  Johnson ;  they 
did  not  commence  voting  as  soon  as  I  got  there,  but  went  at  once  to  make  arrangements  for 
voting,  by  removing  benches,  Scz, 

Wm.  I.  Bennett  (page  76): 

The  election  was  held  on  the  3d  day  of  November,  A.  D.  1874.     I  was  in  Lake  City,  i 
Columbia  County,  Florida,  in  the  second  Congressional  district,  on  that  day,  and  at  ihn 
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Colored  Academy  precinct  the  greater  part  of  the  day.  I  was  there  as  a  challenger.  I 
reached  the  polls  about  6  o'clock ;  when  about  three  hundred  yards  from  the  polls  I  looked 
at  my  watch,  which  was  set  the  day  before  to  railroad  time,  and  found  it  wanted  five  minutes 
to  8  o'clock  a.  m.,  and  I  went  immediately  to  the  polls,  walking  fast,  directly,  and  iu  haste. 
The  polls  were  open  when  I  arrived  there,  and  they  were  voting. 

JohD  W.  Tompkins  (page  84) : 

Cross : 

We  were  at  the  polls  some  time  before  we  opened  them,  and  arrived  at  an  early  hour.  It 
was  insisted  by  several  persons  present  that  it  was  time  to  open  the  polls,  but  having  con- 
siderable fixing  to  do 

Q.  Why  were  not  the  polls  opened  f — A.  Before  it  was  possible  to  begin  the  election  it 
was  necessary  to  open  a  panel  through  a  door  before  we  could  receive  tne  ballots.  This 
took  twenty  or  thirty  minutes,  as  it  took  some  time  to  send  for  a  saw  to  open  the  aperture. 
The  door  was  broken  bv  doing  it.  In  addition  to  this  we  had  to  arrange  the  table  for  the 
inspectors  and  clerk,  it  was  quite  a  cloudv  morning ;  it  was  impossible  to  tell  without  a 
watch  when  the  sun  did  rise.  It  occurred  to  me  it  was  not  eight  o'clock.  Mr.  Carolina, 
being  present  with  a  watch,  stated  that  it  was  twenty  or  twenty-five  minutes  past  seven 
o'clock.  By  Mr.  Duval  Selph's  watch  it  was  two  minutes  past  eight  o'clock  ;  by  Arm- 
.  strong's  watch  it  was  three  or  four  minutes  past  eight  o'clock.  Armstrong  stated  that  he 
was  just  from  a  watchmaker's  (Mr.  Ross's)  shop,  and  that  he  had  the  watchmaker's  time. 
Consenting  to  be  governed  by  the  majority  of  the  watches  present,  we  opened  the  polls. 

Direct: 

Mr.  Armstrong  was  a  preacher,  acd  a  Republican  candidate  for  State  assembly,  a  colored 
man. 

The  inspectors  permitted  a  large  number  of  persons  not  registered  to 
vote  without  taking  the  oath  required  by  section  nine.  This  appears 
by  the  evidence  of  W.  I.  Bennett,  who  testified  thus  (page  77) : 

Q.  Were  there  any  votes  cast  at  that  precinct  when  the  names  were  not  on  the  registra- 
tion-list f 

(Objected  to  by  counsel  for  contestee.) 

A.  A  great  many.  I  am  satisfied  there  were  seventy-five,  and  probably  a  hundred  voted, 
whose  names  were  not  on  the  registration-list,  who  only  took  the  following  oath :  *'  You  do 
solemnly  swear  that  you  are  twenty-one  ^ears  of  age ;  that  you  are  a  citizen  of  the  United 
States  (or,  that  you  have  declared  your  mtention  to  become  a  citizen  of  the  United  States, 
according  to  the  acts  of  Congress  on  the  subject  of  naturalization) ;  that  you  have  resided 
in  this  State  one  year,  and  in  this  county  six  months  next  preceding  this  election ;  that  you 
have  not  voted  at  this  election,  and  that  you  are  not  disqualified  to  vote  by  the  judgment  of 
any  court."  No  other  oath  was  taken  by  those  who  voted,  and  whose  names  were  not  on 
the  registration-list.  None  of  the  above  took  the  oath  that  they  had  been  registered  and 
their  names  had  been  improperly  stricken  from  the  registration-list. 

Cross : 

Q.  You  stated  *  that  there  were  seventy- five,  perhaps  one  hundred,  voted  whose  names 
were  not  on  the  registration-list ;  will  you  state  on  what  grounds  you  make  that  statement  f — 
A.  From  the  number  who  voted  whose  names  were  not  on  the  registration-list.  When  a 
man  came  up  to  vote,  his  name  was  looked  for,  and  if  not  found  the  inspectors  administered 
the  oath.    It  is  my  impression  the  number  is  as  large  as  seventy-five ;  not  less. 

Q.  Do  you  mean  to  be  understood  that  each  and  everv  one  of  the  persons  who  voted, 
whose  names  were  not  on  the  registration-list,  and  included  in  the  seventy-five  or  a  hundred 
referred  to,  took  the  oath  above  referred  to  and  no  other  ? — A.  I  do. 

John  W.  Tompkins  (page  84) : 

Cross : 

Q.  When  their  names,  who  offered  to  vote,  could  not  be  found  on  the  registration-list, 
did  you  and  the  other  inspectors  require  them  to  declare,  on  oath,  that  his  or  their  names 
had  been  improperly  struck  off  from  the  list  of  registered  voters  f 

(Objected  to  by  contestant's  counsel.) 

A.  We  had  two  oaths,  and  Captain  King  almost  invariably  administered  the  oath,  and  in 
every  instance,  as  well  as  I  remember,  we  administered  the  oath.  I  recollect  occasionally 
they  swore  their  names  had  been  improperly  struck  from  the  rolls.  The  oath,  section  six- 
teen, act  1868,  page  5,  was  the  one  generally  administered  iu  almost  every  case.  There 
were  only  a  few  took  the  oath  that  their  names  were  improperly  stricken  from  the  list. 

Sixteen  persons  voted,  both  at  the  Market-house  precinct,  in  this 
county,  and  at  Colored  Academy  precinct,  as  appears  from  the  evidence 
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of  Keightley  S.  Waldron,  clerk  of  the  circuit  court  of  Columbia  County 
(page  82) : 

Q.  Did  you  examine  the  election-returns  aAer  the  election  of  the  Colored  Academy  pre- 
cinct and  the  Market-houBO  precinct,  to  see  whether  there  had  been  any  double  or  illegal 
voting  ? 

(Objected  to  hv  counsel  for  contestee.) 

A.  I  examined  the  copies  of  the  reg^istration-lists  as  returned  from  those  precincts.  I 
compared  the  registration-lists  of  the  two  precincts. 

Q.  State  if,  upon  this  examination  and  comparison,  you  found  a  number  of  names  who 
had  voted  at  both  precincts. 

(Obiected  to  by  counsel  for  contestee.) 

A.  i  did.  In  the  examination  of  the  lists,  I  found  sixteen  names  which  had  been  voted 
at  both  precincts.  Before  I  had  finished  the  examination  I  was  called  on  business  in  the 
office.  I  then  went  into  the  country,  and  when  I  returned  the  office  had  been  destroyed  by 
fire.  I  did  not  complete  the  examination.  The  copies  of  the  registration-lists  were  certified 
copies  of  the  original,  and  were  alike  at  all  the  precincts. 

One  Huison  Tates  voted  twice,  once  for  the  contestee,  and  the  second 
time  he  voted  a  green  ticket  (-^  the  Republican  color  that  day,"  page  78). 

One  Jim  Jones,  not  twenty  one  years  of  age,  voted  (Brown,  pages 
79,  80). 

Tour  committee  are  satisfied  that  the  irregularities  at  this  precinct 
were  not  the  result  of  ignorance,  inadvertence,  or  carelessness,  but  were 
the  result  of  fraud,  and  that  there  were  no  legally-appointed  inspectors 
nor  a  legally-appointed  clerk  at  this  precinct ;  that  Johnson  took  the 
entire  charge  of  the  polls  through  persons  who  by  his  procurement  act- 
ed as  inspectors  and  clerk.  They  cannot  stand  better  than  mere  intru- 
ders, having  no  official  character;  intruders  not  for  the  purpose  of  aid- 
ing in  conducting  an  election  fairly,  but  for  the  purpose  of  carrying  into 
execution  a  previously-arranged  fraud  upon  the  ballot-box.  It  is  clear 
that  the  pretended  clerk,  Charles  A.  Carroll,  arranged  with  Dr.  Johnson 
to  commit  a  gross  fraud  at  this  election,  and  although  he  did  not  do  the 
particular  acts  it  was  arranged  he  should  do,  still  the  evidence  is  clear 
that  Dr.  Johnson  himself  carried  out  the  fraud  planned  with  the  clerk, 
of  putting  illegal  votes  into  the  ballot-box  with  the  knowledge  of  the 
clerk.  The  evidence  of  fraud  is  found  in  the  depositions  of  several  wit- 
nesses. 

John  A.  Carroll  testified  (page  80) : 

Was  present  at  the  Colored  Academy  precinct  in  Lake  City,  Fla.,  in  the  second  Conms- 
sional  district,  on  the  3d  day  of  November,  A.  D.  1874,  at  the  general  election ;  I  actcS  as 
clerk  on  that  day.  Dr.  Johnson  (E.  Q.)  asked  me  to  serve.  I  came  np  the  day  before  the 
election  at  Dr.  Johnson*s  reqaest.  I  saw  Dr.  Johnson  the  day  before  the  election.  I  saw 
Dr.  Johnson  several  times  durinf?  the  day  after  I  came  in ;  I  saw  him  at  night  again  at  his 
hoase.  There  was  an  appointed  time  for  us  to  meet  at  Dr.  Johnson's  honse;  when  I  first 
weut  there,  at  eight  o'cIock,  when  Mr.  Selph  was  there,  I  don*t  think  Dr.  Johnson  was  in 
the  room ;  I  suppose  he  was  busy  in  the  matter  of  the  election.  After  Mr.  Selph  went  away 
and  he,  Johnson,  had  quieted  his  company.  Dr.  Johnson  came  in  and  brought  a  book,  which 
I  took  to  be  a  copy  of  the  registration  book. 

Question.  State  all  that  occurred  between  you  and  Dr.  Johnson. 

(Objected  to  bv  counsel  for  contestee.) 

Answer.  I  took  down  fif^y  names,  more  or  less,  at  Dr.  Johnson's  request,  from  the  book 
Dr.  Johnson  took  from  the  shelf.  Dr.  Johnson  called  off  the  names  and  I  took  them  down. 
I  had  consented  to  act  as  clerk  before.  Dr.  Johnson  gave  me  these  names. 

Q.  What  was  the  impression  on  your  mind  that  Dr.  Johnson  desired  you  to  do  with  those 
ixamesT 

(Objected  to  by  counsel  for  contestee.) 

A.  The  impression  created  at  the  time  was  that  he  wanted  the  nanles  worked  in  to  secure 
his  election. 

Q.  Was  there  anything  said  about  opening  the  polls  earlier  than  eight  o'clock  T — A.  The 
object  was  to  open  the  polls  as  early  as  possible,  so  as  to  let  them  all  vote.  Johnson,  I 
think,  was  estimating  how  many  must  vote  in  a  minute  to  get  through  in  that  day.  It  was 
%  little  after  daylight  when  I  got  to  the  polls  in  the  morning ;  I  went  there  with  Dr.  John- 
son ;  they  did  not  commence  voting  as  soon  as  I  got  there,  but  went  at  once  to  make  ar- 
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raDg^ements  tor  Toting,  bj  removing  benches,  &.c.  Mr.  Cleaveland  told  me  he  could  not 
£erve  that  day. 

Q.  Was  there  anything  said  about  King,  Selph,  or  anybody  else  acting  as  inspectors  T 

(Obiected  to  by  counsel  for  contestee.) 

A.  There  was  something  said  relating  to  King's  getting  back ;  King  was  wanted  here  by 
Johnson ;  he  came  and  acted  as  inspector ;  myself,  Dr.  Johnson,  Charles  R.  King,  and 
John  W.  Tompkins  started  in  company  to  the  polls  from  Dr.  Johnson's  house. 

Q.  Was  there  anything  said  by  Dr.  Johnson,  or  any  proposition  made  in  your  hearing, 
that  a  party  should  go  and  intercept  the  returns  from  the  Eliisville  precinct? 

(Obiected  to  by  counsel  for  contestee.    Question  withdrawn.) 

Q.  Was  there  anything  said  by  Johnson  or  any  one  else  at  that  interview  or  any  other 
with  regard  to  voters  coming  up  by  the  railroad  7 

(Objected  to  by  counsel  for  contestee.) 

A.  After  I  lay  down,  there  was  a  man  came  and  knocked  at  the  door  at  a  late  hour;  I 
asked  his  name,  and  he  told  me  it  was  Aleck  Johns ;  I  went  with  Johns  part  of  the  way  to 
Dr.  Johnson's  door ;  he  and  Johns  were  talking  on  business,  and  I  heard  something  said 
about  some  one  coming  up  from  Jacksonville ;  Johnson  did  not  tell  me  who  was  coming  up 
or  what  they  were  coming  for ;  I  was  not  near  enough  to  hear  distinctly,  as  the  conversa- 
tion was  in  whispers.  Johns  was  a  colored  man ;  Dr.  Johnson  told  me  that  the  book  I 
spoke  of  above  was  a  copy  of  the  registration-book. 

Cross: 

I  do  not  recollect  that  Johnson  asked  me  to  work  the  names  in:  I  don't  remember;  I 
suppose  he  thought  I  had  sense  enough  to  know  what  to  do  or  he  would  not  have  wanted 
me  as  clerk. 

Q.  What  did  you  do  with  the  fifty  names  T — A.  I  tore  them  in  pieces  and  put  them  in  my 
boot-leg,  and  afterward  gave  them  to  Wm.  P.  Roberts ;  they  were  not  used  at  all  on  the 
day  of  election ;  there  were  some  half-dosen  t«lly -sheets,  perhaps  a  dozen.  I  think  there 
were  the  same  number  of  names  on  the  sheet  I  tore  up  as  on  tbn  other  tally-sheets.  John* 
son  told  me  the  day  before  he  wanted  me  to  act  as  clerk.  Before  the  polls  were  open 
George  G.  Keen  was  called  or  sent  for  and  swore  us  in ;  four  of  us  were  sworn  in ;  I  was 
sworn  separately;  the  rest,  I  think,  together. 

Q.  Dia  Johnson  tell  you  about  his  wanting  King  as  inspector  f — A.  Do  not  recollect.  I 
was  present  all  the  time  the  voting  was  going  on. 

Q.  As  far  as  your  observation  extended,  was  it  a  fair  and  legal  election  f— A.  I  was  only 
a  clerk,  and  not  acquainted  with  the  people.  As  far  as  I  know,  it  seemed  to  be  a  fair  elec- 
tion. There  were  a  great  many  challenges  made  by  Mr.  Bamett  and  Brown,  especially  by 
Mr.  Bamett. 

Redirect : 

I  destroyed  the  list  I  wrote  at  Johnson's  prompting  after  the  election  commenced.  John- 
son did  not  know  till  after  I  had  tern  it  up.  He  knew  before  the  election  was  over.  I  told 
him  before  the  election  was  over. 

Recross : 

Johnson  made  no  objection  when  I  told  him  there  was  no  use  for  it ;  it  was  too  late  to 
make  any.    He  did  not  act  as  if  he  cared  anything  about  it. 

John  W.  Tompkins  (page  83) : 

I  was  at  the  Colored  Academy  precinct  in  Lake  City,  Columbia  Countv,  Florida,  in  the 
second  Congressional  district,  on  the  3d  day  of  November  last,  and  served  as  one  of  the  in- 
spectors of  election  there.  I  was  nominated  as  inspector  by  Doctor  Johnson.  Doctor 
Johnson  asked  me  the  night  before  the  election  to  act  either  as  clerk  or  inspector.  Mr. 
Cleaveland  was  the  regularly-appointed  irspector.  Doctor  Johnson  told  me  that  Mr.  Cleave- 
land  had  declined  to  act,  and  that  Mr.  Cleaveland  had  suggested  to  him  (Johnson)  to  get 
me.   I  was  a  supporter  of  Doctor  Johnson  at  the  election. 

Question.  Did  Johnson  say  anything  at  that  time  to  you  about  Charles  R.  King  being  re- 
quested to  act  in  some  ofHcial  capacity  at  the  Colored  Academy  precinct  ? 

(Objected  to  by  contestee's  counsel.) 

Answer.  During  the  conversation  I  asked  Johnson  who  he  expected  to  have  as  inspectors. 
He  said  it  was  probable  he  would  have  Charles  R.  King ;  but  as  he  was  in  Live  Oak,  he 
did  not  know  whether  he  would  be  down  or  not.  Johnson  said  it  was  likely  there  was  an- 
other of  the  inspectors,  whose  name  I  do  not  recollect,  would  not  act,  and  that  was  the  reason 
he  wanted  Captain  King.  I  slept  or  staid  at  Doctor  Johnson's  the  night  before  the  election. 
Mr.  Carroll  and  Mr.  Selph  were  at  Doctor  Johnson's  when  I  went  there.  Mr.  Carroll  re- 
mained all  night  and  slept  with  me.  Captain  King  was  not  there  that  night.  I  expect  we 
were  all  political  supporters  of  Doctor  Johnson's.  I  cannot  speak  positively  except  as  to 
myself.  King  came  to  Johnson's  to  breakfast  next  morning.  He  was  sent  for  to  Holt's 
office  by  Doctor  Johnson  to  see  if  he  had  come  on  the  train,  and  if  he  was  there  to  come  to 
breakfast  at  Johnson's.    King  acted  as  inspector. 
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Duval  Selph  (page  85) : 

I  was  at  the  Colored  Academy  precinct,  in  Lake  City,  Columbia  County,  Florida,  in  tbe 
second  Conji^ssional  district,  a  g^ood  part  of  tbe  day  on  the  3d  day  of  November,  1874,  the 
day  of  the  fi^neral  election.  I  know  Dr.  £.  0.  Johnson ;  he  was  a  candidate  for  the  Stale 
senate.    He  was  tbe  Republican  candidate. 

Question.  Did  you  bear  Dr.  Johnson  speak  with  reference  to  men  votinff  both  at  the 
Market-bouse  and  the  Colored  Academy  precinct;  and,  if  so,  what  did  he  say  7 

( Objected  to  by  contestee*s  counsel. ) 

Answer.  Heard  him  say  that  he  did  not  think  they  would  notice  the  voting  at  tbe  Market 
and  at  the  Colored  precinct. 

Q.  Did  you  hear  Dr.  Johnson  speak  of  voters  being  brought  from  other  counties ;  and,  if 
so.  bow  many? 

(Objected  to  by  contestee*s  counsel.) 

A.  I  did ;  fifty-two  in  number.  He  said  they  were  brought  at  his  expense.  I  think  be 
told  me  it  cost  him  either  three  hundred  and  twenty-five  or  three  hundred  and  seventy-five 
dollars.    This  conversation  was  after  the  election. 

Q.  Did  you  not  have  some  conversations  with  him  on  tbe  same  subject  before  the  elec- 
tion? 

(Objected  to  by  contestee*s  counsel.) 

A.  He  said  at  one  time  before  the  election  that  it  might  be  difficult  to  get  them.  He  said 
in  Duval  County  there  were  two  Republican  candidates  running,  and  they  might  try  to  keep 
them  in  that  county. 

Q.  Was  there  any  conversation  about  getting  men  from  other  counties  who  bad  been  reg- 
istered in  this  county,  and  whose  names  had  not  been  stricken  from  the  registration-list  T 

(Objected  toby  contestee's  counsel.) 

A.  He  claimed  that  their  names  were  on  the  registration -list. 

Q.  When  Johnson  remarked  that  he  did  not  think  they  would  notice  the  voting  at  the 
Market-house  and  at  the  Colored  precinct,  was  the  impression  on  your  mind  that  he  alluded 
to  those  who  voted  at  both  precincts  7 

(Objected  to  by  contestee's  counsel.) 

A.  Such  was  my  impression.  I  was  at  the  Colored  Academy  precinct  when  the  polls  were 
opened.  They  were  opened  at  about  three  minutes  after  eignt  o'clock  by  my  watch.  I 
giiess  my  watch  was  a  little  fast.  I  ran  my  watch  up  from  the  usual  time  one  hour  and 
twenty  minutes.  I  believe  I  did  this  on  the  morning  of  the  election.  I  saw  Dr.  Johnson 
in  the  afternoon  before  the  election,  and  also  after  tea ;  had  conversations  with  him  in  refer- 
ence to  the  election. 

Q.  From  these  conversations,  and  from  tbe  apparent  interest  he  took  in  the  election,  was 
it  not  apparent  that  his  object  was  to  have  this  poll  at  the  Colored  Academy  precinct  opened 
before  the  legal  hour  f 

(Obiected  to  bv  contestee's  counsel.) 

A.  I  think  he  desired  to  get  to  voting  as  early  as  possible ;  I  think  so  from  bis  asking  me 
to  run  up  the  watch.  His  calculation  was  that  we  would  have  to  vote  about  three  men  to 
the  minute ;  at  least,  so  he  stated  to  me.  This  was  one  of  the  reasons  why  he  wished  the 
polls  opened  early,  as  I  suppose. 

Q.  Do  you  think  one  of  his  reasons  for  having  the  polls  opened  early  was  that  be  might 
have  an  opportunity  to  get  votes  polled  before  there  was  any  one  present  to  object  ? 

(Objected  to  by  contestee's  counsel.) 

A.  J  suppose  it  was. 

Q.  Did  you  have  any  conversation  with  Dr.  Johnson  with  reference  as  to  who  were  to  act 
as  inspectors  at  that  precinct  T 

(Objected  to  by  contestee's  counsel.) 

A.  J  did.  He  said  he  expected  Johnty  Tompkins,  and  Charles  R.  King,  and  a  colored 
man,  whoso  name  I  have  forgot.    These  persons  did  act. 

Q.  Did  you  understand  tbe  fifly-two  voters  expected  by  Dr.  Johnson  from  other  counties 
were  colored  men  7 

(Objected  to  by  contestee's  counsel.) 

A.  1  did. 

Q.  Did  vou  have  a  conversation  with  Dr.  Johnson  afker  tbe  Market-house  precinct  had 
been  heard  from  as  to  what  he  thought  of  the  result  of  his  election  f 

(Objected  to  by  contestee's  counsel.) 

A.  About  four  o'clock  in  the  afternoon,  I  think — it  might  have  been  later — some  person 
stated  to  Dr.  Johnson  about  the  number  that  had  been  polled  at  the  Market-house;  he  then 
remarked  if  there  was  not  something  done  he  was  defeated.  He  then  asked  some  person 
present — I  do  not  recollect  who ;  there  were  several  present — if  they  could  not  fix  up  a  trick 
and  capture  tbe  Ellisville  precinct  returps  as  they  were  bringing  them  to  Lake  City.  The 
Kilisville  precinct  is  regarded  as  a  conservative  precinct. 

Cross: 

Q.  Was  not  Dr.  £.  6.  Johnson  murdered  since  tbe  electioi  7 
(Objected  to  by  contestant's  counsel. ) 
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A.  I  dnn*t  know. 

Q.  What  is  your  impression  f 

(Objected  to  bj  contestant's  counsel.) 

A   1  heard  so. 

Q.  Have  yon  any  doubt  about  it  1 

(Objected  to  by  contestant's  counsel.) 

A.  1  believe  he  was  killed.  My  relations  with  Dr.  Johnson  at  the  time  of  these  con* 
versHtions  were  confidential  and  very  friendly.  I  was  in  frequent  conference  with  him  with 
regard  to  the  election ;  I  advised  with  him  very  frequently.  I  very  frequently  made  sug 
gestions  to  him  with  regard  to  the  election.  I  do  not  know  that  I  had  not  hip  confidence 
more  than  some  others.  I  was  desirous  he  should  be  elected.  Our  intention  was  to  elect 
him.  I  do  not  recollect  suggesting  to  him  to  bring  back  persons  who  were  registered,  who 
were  absent  from  the  county,  to  vote  at  the  election :  he  spoke  of  doing  it.  I  understood 
that  the  fifty-two  voters  were  or  had  been  registered  voters  of  this  county.  The  conver- 
sation with  regard  to  parties  voting  both  at  the  Market-house  and  the  Colored  Academy  took 
place  about  J  0  o'clock  p.  m.  of  the  day  of  election.  Johnson  had  not  told  me  that  par- 
ties had  voted  at  both  precincts  before  this  conversation,  nor  at  any  other  time.  I  have 
already  stated  what  he  said.  Johnson  did  not  pay  me  anything  for  running  my  watch 
ahead ;  1  did  it  on  my  own  free  will.  I  was  active  in  electioneering  for  Johnson.  The 
election  was  conducted  quietly,  but  I  do  not  think  fairly.  I  did  not  assist  in  conducting 
it ;  I  went  round  and  distributed  tickets.  There  were  several  white  men  who,  I  think, 
voted  for  Johnson  at  that  precinct.    I  was  neither  clerk  nor  inspector. 

Q.  Did  you  do  anything  unfair  yourself  at  the  election  T— A.  To  my  knowledge  I  did 
not.  The  reason  I  think  tne  election  was  conducted  unfairly-  is,  that  from  seventy-five  to 
a  hundred  persons  received  tickets  from  Johnson.  He  called  a  name  and  a  number,  and 
they  put  it  through  an  aperture  in  the  wall  where  the  ballot-box  stood,  and  called  out  the 
name  and  number,  and  toe  ballot  was  thus  received ;  this  is  one  of  my  reasons.  Johnson 
called  the  name  and  gave  the  number  which  he  gave  to  these  parties  from  what  he  told 
me  was  a  copy  of  the  registration-list,  and  the  parties  took  the  number  with  the  ticket  and 

Sassed  it  through  the  hole  to  the  inspectors,  calling  out  the  name.     The  returns  from  the 
^Ilisviile  precinct  were  not  intercepted. 

Redirect : 

Q.  State  other  reasons  why  you  consider  the  election  unfair. — A.  My  other  reason  is  that 
the  number  of  men  who  voted  through  the  window  by  number,  as  above  stated,  were  (as  I 
kelieve)  voting  under  fictitious  names ;  no  one  told  me  so. 

Thomas  M.  Mickler  (page  85) : 

]  know  John  W.  Tompkins. 

Question.  Since  the  election,  on  the  3d  day  of  November  last,  did  you  have  a  conversation 
with  John  W.  Tompkins  in  reference  to  the  Colored  Academy  precinct,  as  to  whether  the 
votes  all  tallied  there  or  not  T 

(Objected  to  bv  contes tee's  counsel.) 

Answer.  On  the  evening  of  the  election,  after  the  polls  were  closed,  he  (Tompkins)  re- 
marked to  me  that  the  votes  did  not  tally  at  the  Colored  Academy  precinct  by  thirty  or  forty. 
I  asked  him  how  they  managed  it.  He  said  there  was  always  a  wheel  within  a  wheel.  I 
understood  he  was  one  of  the  inspectors  at  the  Colored  Academy  precinct. 

Cross : 

The  conversation  commenced  in  this  way  :  I  remarked  to  Tompkins  that  I  never  saw 
an  election  more  fairly  conducted  than  it  was  at  the  precinct  where  I  was  (the  Market 
house),  and  that  the  votes  (twice  counted)  came  out  even  both  times.  He  then  made  the 
remark  above  stated.  I  mean  by  the  votes  tallying  that  they  were  the  same  in  number  with 
the  names  on  the  clerk's  list  I  took  the  conversation  jestingly,  and  I  thought  he  had  a 
little  too  much  liquor  aboard  at  the  time. 

The  facts  stated  by  these  witnesses  are  aneontradicted  and  unex- 
plained. Tompkins  and  Carroll  were  acting  as  officers  of  the  election, 
and  if  it  can  be  said  their  testimony  is  not  entitled  to  the  fullest  credit 
it  must  also  be  said  that  their  acts  as  officers  are  unreliable.  Their  con- 
duct, instead  of  rendering  it  probable  that  their  return  is  correct,  makes 
it  certain  that  fraud  was  practiced  at  the  polls.  The  fraudulent  intent 
of  Johnson  is  clearly  proved ;  the  willingness  of  the  officers  to  aid  him  in 
carrying  into  effect  his  fraudulent  purpose  is  manifest ;  and  it  is  also 
clear  from  all  the  facts  that  fraud  was  committed,  which  was  facilitated 
and  aided  by  the  officers  of  the  election. 

The  law  is  that  where  fraud  is  proved  to  have  been  committed  by  the 
officers  of  an  election  in  conducting  the  election,  no  reliance  can  be 
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placed  upoQ  any  of  their  acts,  and  their  return  mnst  be  rejected  as 
wholly  unreliable.  The  party  claiming  nnder  the  election  mnst  prove 
the  actnal  vote  in  some  other  way.  The  only  evidence  as  to  what  the 
vote  was  is  from  John  V.  Brown  (page  79),  one  of  the  challengers,  a 
Conservative,  who  says :  "  Pinley  got  11  and  Wall  588, 1  think.  1  de- 
rived my  information  from  being  present  and  keeping  a  tally-sheet." 
This  certainly  cannot  establish  the  vote,  as  his  testimony  at  most  can 
only  be  evidence  of  the  actual  nnmber  of  votes  cast,  but  one  of  the 
principal  objections  is  that  illegal  votes  were  cast,  and  this,  too, 
with  the  guilty  knowledge  of  the  officers  of  the  election.  There  being 
proof  that  such  illegal  votes  were  cast,  and  the  real  number  of  legal 
votes  not  being  proved,  there  is  nothing  upon  which  the  true  vote 
can  be  ascertained,  and,  therefore,  the  entire  poll  must  be  rejected; 
and  your  committee  so  find  and  determine. 

The  contestant  has  waived  his  tenth,  eleventh,  and  twelfth  specifi- 
cations.   The  thirteenth  is  as  follows : 

That  said  election  at  the  Sheriff's  office  precinct,  in  the  conrt-hoase,  within  the  town  and 
county  of  Madison,  and  within  the  secona  Congressional  district  of  Florida,  was  irreffularlj 
and  illegallj  conducted,  and  null  and  void,  so  that  no  legal  and  valid  election  waslield  at 
said  precinct ;  and  I  give  you  notice  that  I  will  urge  that  all  the  votes  cast  at  said  pre- 
cinct be  rejected  on  the  following  grounds,  viz :  1st.  Because  the  returns  from  said  precinct 
show  that  the  number  of  ballots  counted  out  exceed  the  number  of  persons  who  voted  at 
said  precinct  by  eleven  (II)  votes,  as  evidenced  by  the  poll-list ;  and  that  the  whole  number 
of  votes  were  counted,  there  being  three  hundred  and  nine  (309)  votes  cast  and  counted,  and 
the  poll-list  shows  only  two  hundred  and  ninety-eiffht  (298).  That  one  of  the  inspectors  did 
not,  as  the  law  requires,  publicly  draw  out  and  oiestroy  so  many  of  such  ballots  as  were 
equal  to  such  excess,  thus  tending  to  change  the  result  of  the  election  at  said  poll,  contrary 
to  the  statute  in  such  cases  made  and  provided,  and  rendering  it  impossible  to  determine 
the  legal  vote  cast  at  said  poll.  2d.  Because  during  the  adjournment  at  dinner,  on  said 
election-day,  the  ballot-box  of  said  poll  was  not  kept  in  the  possession  of  any  one  of  the 
inspectors  of  the  said  precinct,  and  during  said  adjournment  the  I>allot-box  at  said  poll  was  con- 
cealed from  the  public;  and,  3d.  Because  on  the  election-day,  at  said  precinct,  dnrinjp^  the 
absence  of  the  clerk  of  said  precinct  from  the  polls,  a  person  who  was  not  a  clerk  of  said 
precinct,  and  not  sworn  as  such,  acted  as  clerk  of  said  poll  in  taking  names  of  voters,  d^c, 
without  authority,  and  contrary  to  the  law  in  such  case  made  and  provided. 

The  contestee  answers : 

To  the  thirteenth  specification,  I  reply  that  I  hereby  interpose  a  general  and  special  denial 
to  each  and  every  allegation  contained  in  said  thirtoenth  specification. 

There  was  at  this  precinct  a  grave  omission  on  the  part  of  the  officers 
of  election  in  their  failure  to  purge  the  poll  as  directed  by  the  law  of 
Florida.  It  appears  from  the  testimony  of  Albert  A.  Ellen  wood,  one  of 
the  inspectors  (pages  96,  97),  that  there  were  only  298  names  on  the  poll- 
list  while  there  were  309  votes  cast  and  counted. 

There  appearing  to  be  11  more  votes  than  names  on  the  poll-list,  it 
was  the  duty  of  the  inspectors  to  replace  the  ballots  in  the  box  and 
have  one  of  their  number  publicly  draw  out  and  destroy,  unopened,  so 
many  of  such  ballots  as  were  equal  to  such  excess.    (Section  22,  above.) 

This  not  having  been  done,  it  becomes  a  difficult  problem  to  deter- 
mine what  shall  be  done  with  the  poll.  The  statute  having  prescribed 
the  method  of  and  the  person  by  whom  the  poll  should  have  been 
purged,  can  it  be  purged  in  any  other  manner?  Your  committee,  upon 
a  careful  consideration  of  the  question,  regarding  it  as  settled  that  an 
entire  poll  is  not  to  be  rejected  except  after  the  fullest  attempt  to  purge 
the  poll  of  illegal  votes,  and',  to  ascertain  the  real  vote  by  all  reasonable 
meauR,  have  decided  to  regard  this  statute  of  Florida  as  providing  a 
principle  upon  which,  as  well  as  a  mode  by  which,  the  poll  in  such  a 
case  should  be  purged ;  and  as  the  method  was  omitted  without  frauds 
have  not  regarded  its  omission  an  act  of  such  a  character  as  to  compel 
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the  ri'jecting  of  the  entire  poll,  but  have  decided  to  apply  the  principle 
established  by  the  law,  viz,  that  the  excess  of  votes  shall  be  regarded 
as  thrown  proportionately  for  both  candidates,  according  to  the  entire 
vote  for  each,  and  that  the  drawing  out  in  the  manner  provided  by 
law  would  draw  a  proportionate  number  for  each  candidate.  Tour 
<;ommittee  have  taken  from  each  candidate  a  proportionate  part  of  said 
11  votes. 

The  poll  thus  purged,  will  give  Walls  240  instead  of  248,  and  58  for 
Pinley  instead  of  61.  Your  committee  have  not  regarded  the  other  in- 
formalities, which  are  the  not  keeping  the  ballot-box  in  public  view 
during  the  adjournment  for  dinner,  and  the  acting  of  one  Bogue  for  a 
>short  time  as  clerk  without  being  sworn,  in  the  absence  of  fraud,  of  such 
a  character  as  to  vitiate  the  election,  and  have  therefore,  found  the  ac- 
tual vote  as  above  stated.  The  fourteenth  specification,  as  to  Probate- 
•office  precinct,  Madison  County,  is  as  follows : 

That  said  election  at  the  probate  office  in  the  court-houfle  within  the  town  and  coanty  of 
Madison,  and  within  the  second  Congressional  district  of  Flonda,  was  irreji^ularlj  and  ille- 
gally conducted,  and  null  and  void  ;  and  no  valid  or  legal  election  was  held  at  said  precinct; 
and  I  hereby  give  you  tiotice  that  I  will  urge  that  all  tne  votes  received  at  said  poll  be  re- 
jected, on  the  following  grounds,  viz  :  Because  at  one  time  during  the  election  on  the  3d 
dav  of  November,  A.  D.  1874,  at  said  poll  only  one  inspector  or  judge  of  the  election  of  said 
poll  was  present  at  said  poll,  and  received  a  large  numher  of  votes  during  the  absence  of  the 
other  two,  during  which  time  there  was  no  legally-constituted  board  of  inspectors  at  said 
precinct,  rendering  said  election  at  said  poll  null  and  void. 

To  which  the  contestee  replies  by  a  special  and  general  denial  of 
each  and  every  allegation.  Your  committee  do  not  fiud  any  fact  estab- 
lished to  throw  discredit  upon  the  elections  or  returns  at  this  precinct. 
Specifications  15, 16,  and  17  are  waived  by  the  contestant.  The  con- 
testee has  also  waived  all  his  specifications  as  to  frauds  in  other  pre- 
cincts, but  claimed  in  his  argument  before  the  committee  that  the  vote 
of  Colored  Academy  should  be  allowed  on  account  of  the  testimony  of 
Brown  as  to  the  number  of  votes  cast  for  each  candidate,  and  that  the 
vote  at  the  Market-house  precinct,  in  the  same  county,  ought  to  be  ex- 
cluded on  the  ground  that  the  certificate  of  the  county  canvassers  was 
void  *^  because  the  majority  of  the  board  were  unofficial  persons,  not 
authorized  by  law  to  canvass  the  votes  or  make  the  return."  This  point 
was  not  raised  in  the  contestee's  answer,  and  therefore  came  too  late  to 
be  considered.  The  board  of  county  canvassers  were  at  least  ipso  facto 
officers,  and  there  is  nothing  to  show  their  action  was  not  in  every  respect 
regular  and  their  return  correct  as  to  this  precinct,  and  your  committee 
see  no  valid  grounds  for  its  exclusion.  The  vote  in  this  district,  accord- 
ing to  the  State  canvassers,  stood — 

For  J.  T.Walls 8,549 

For  J.  J.  Finley 8  178 

Majority  for  Walls 371 

As  corrected  it  will  stand  thus,  deducting  in — 

Gainesville  No.  3,     II  from  Walls,     1  from  Finley. 
Archer,  33  from  Walls,    2  from  Finley. 

Newnansville,  105  from  Walls,  14  from  Finley. 

Colored  Academy,  588  from  Walls,  II  from  Finley. 
Sheriff's  Office,  8  from  Walls,     3  from  Finley. 

745  31 

For  Finley,  8, 178— 31 8,147 

For  Walls,  8,549—745 7,804 

Finley's  majority 343 
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The  coQimittee  therefore  recommend  the  adoption  of  the  following 
resolutions : 

Resolvedj  That  Josiah  T.  Walls  was  not  elected,  and  is  not  entitled,  to 
a  seat  in  the  House  of  Representatives  in  the  Forty*fourth  Congress  from 
the  second  Congressional  district  of  Florida. 

Resolvedj  That  Jesse  J.  Finley  was  elected,  and  is  entitled,  to  a  seat  in 
the  House  of  Representatives  in  the  Forty-fourth  Congress  from  the 
second  Congressional  district  of  Florida. 

JOHN  T.  HARRIS. 

CHARLES  P.  THOMPSON. 

JO.  C.  S.  BLACKBURN. 

JNO.  F.  HOUSE. 

G.  WILEY  WELLS. 

GEO.  M.  BEEBE. 

E.  F.  POPPLETON. 

I  concur  in  the  conclusion  reached  in  the  foregoing  report,  but  believe 
the  rule  adopted  in  regard  to  the  Gordon,  Barnes's  Store,  and  Archer 
precincts,  in  Alachua  County,  and  the  Sheriff's  Office  precinct  unwar- 
rantably liberal,  and  that  the  precincts  named  should  be  thrown  out 
absolutely,  which  would  largely  increase  contestant's  majority.  I  also 
believe  that  under  the  statutes  of  Florida  no  vote  can  be  counted  if  the 
voter's  name  is  not  on  the  registry-list  in  the  hands  of  the  inspectors  or 
commissioners,  even  though  it  be  on  the  list  at  the  county-seat,  unless 
the  voter  took  the  oath  required  by  the  (9th)  ninth  section  of  the  election- 
law  of  that  State. 

JO.  C.  S  BLACKBURN. 

We  concur  in  the  result  reached  in  report  above  set  forth,  but  believe 
that  the  facts  proven  warrant  the  application  of  a  more  stringent  rule 
to  the  precincts  of  Gordon,  Barnes's  Store,  and  Archer,  in  Alachua 
Gounty,  and  the  Sheriff's  Office  precinct,  in  Madison  County,  which 
would  increase  the  majority  of  Mr.  Finley. 

E.  F.  POPPLETON. 

R.  A.  DeBOLT. 

G.  WILEY  WELLS. 


VIEWS  OF  THE  MINORITY. 

Mr.  M.  L  Townsend,  from  the  Committee  of  Elections,  submitted  the 

following  as  the  views  of  the  minority : 

To  the  honorable  the  House  of  Representatives  of  the  United  Slates : 

The  undersigned,  a  minority  of  the  Committee  of  Elections,  in  the 
•case  of  J.  J.  Finley,  contesting  the  seat  now  held  by  Hon.  Josiah  T. 
Walls,  of  the  State  of  Florida,  the  sitting  member,  respectfully  report : 

That  the  district  in  question  consists  of  the  counties  of  Alachua,  Ba- 
ker, Brevard,  Bradford,  Clay,  Columbia,  Dade,  Duval,  Hamilton,  Madi- 
^n,  Marion,  Nassau,  Orange,  Putnam,  Saint  John's,  Suwannee,  and 
Volusia. 
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The  majorities  in  the  several  connties  were  as  follows : 

Wall*.         Finley. 

lo  Alachaa  County 811  

In  Baker  Coanty 100 

In  Brevard  County 78 

In  Bradford  County 3:48 

In  Clay  County 98 

In  Columbia  County 38  

In  Dade  County 11 

In  Duval  County 465 

In  Hamilton  County 319 

In  Madison  County 469  

In  Marion  County 464  

In  Naaaau  County 130 

In  Orange  County..... 553 

In  Putnam  County 40 

In  Saint  John's  County • 231 

In  Suwannee  County 44 

In  Volusia  County... 204 

Total  majorities 2,377        2,006 

Net  majority  for  Walls,  371 

The  certificate  of  election  was  given  to  Walls,  and  notice  was  given 
by  Finley  to  Walls  on  the  7th  day  of  January,  1875,  that  he  contested 
his  election  upon  gronnds  specified  in  the  notice.  Notice  is  found  in 
the  case  upon  pages  one  to  seven,  inclusive.  The  specifications  relate  to 
the  action  of  the  State  board  and  to  the  elections  in  sixteen  different 
precincts. 

The  first  specification,  relating  to  the  action  of  the  State  board,  it  is 
not  material  to  consider  here,  as  the  questions  raised  in  that  specifica- 
tion are  raised  again  under  the  second  specification  relating  to  the 
various  precincts  therein  named. 

Second  specification,  Gainesville,  Alachua  County,  precinct  No.  3. 

The  charges  in  relation  to  this  precinct  are : 

First.  Because  no  poll-book  or  list  of  names  of  electors  voting  was  re- 
turned to  the  county  judge  and  clerk  of  the  county  court  with  the  cer- 
tificate of  election  at  the  poll  as  required  by  law,  but  a  paper  list  of 
names  was  found  eight  days  after  such  election  unsigned  by  any  offi- 
cers. 

Second.  Because  a  large  number  of  illegal  votes  at  said  election  were 
received  and  counted  at  said  poll,  viz,  about  fifty-eight  votes  not  regis- 
tered and  five  not  checked  as  the  law  requires;  only  three  appeared  to 
be  sworn,  and  because  the  oath  administered  to  unregistered  voters  wha 
voted  at  the  said  poll  was  not  such  ae  the  law  prescribes. 

The  return  of  the  inspectoru  of  this  precinct  is  found  in  the  case  at 
pages  132  and  133  signed  by  three  inspectors  and  the  clerk,  showing  that 
Wails  received  at  that  precinct  207  votes,  and  Finley  16  votes. 
.  It  may  be  not  improper  to  remark  here  that  by  the  laws  of  Florida  an 
elector  may  vote  at  any  precinct  in  the  county,  and  the  case  shows  that 
veiy  frequently  the  colored  voters  very  largely  resorted  to  one  precinct^ 
while  the  white  voters  as  generally  resorted  to  another,  which  may 
readily  account  for  the  large  preponderance  of  votes  for  Walls  at  this 
precinct. 

To  prove  the  first  charge,  that  no  poll  list  was  returned  with  the  cer- 
tificate of  votes,  the  contestant  examines,  at  pages  63  and  64,  W.  H. 
Belton,  county  clerk,  who  states  that  no  poll-list  was  found  in  the  box 
with  the  votes  returned.  But  Mr.  Cessna,  one  of  the  county  canvassers^ 
went  into  the  room  where  the  election  was  held,  and  found  what  waa 
supposed  to  be  the  poll-list. 
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John  B.  Brooks,  at  page  124,  testifies  that  the  polMist  found  was  the 
true  polMist;  he  was  clerk  and  wrote  the  list;  so  the  county  canvassers 
had  the  true  polMist  at  the  county  canvass,  although  it  was  not  returned 
as  directed  by  law. 

The  laws  of  Florida,  chapter  1G25,  being  the  first  act  of  the  first  ses- 
sion of  1868,  section  19,  require  that  the  clerk  of  election  shall  keep  a 
list  of  the  names  of  the  persons  voting  at  the  precinct  for  which  he  is 
clerk,  and  by  section  23  it  is  directed  that  this  poll-list  shall  be  trans- 
mitted with  the  certificate  of  the  result  of  the  election  to  the  clerk  of 
the  circuit  court. 

The  undersigned  are  clearly  of  opinion  that  the  requirement  of  the 
statute  that  the  polMist  should  be  returned  is  merely  directory,  and  not 
mandatory,  and  that  the  failure  to  return  the  list  under  the  circum- 
stances does  not  vitiate  the  poll. 

Second.  By  the  constitution  of  Florida,  article  14,  section  6,  the  legis- 
lature at  its  first  session  after  the  ratification  of  the  constitution  was 
requured  to  provide  by  law  for  the  registration  by  the  clerk  of  the  cir- 
cuit court  in  each  county  of  all  the  legally  qualified  voters  in  the  county ; 
and  further  provided  that  after  the  completion  from  time  to  time  of  such 
registration,  no  person  not  duly  registered  according  to  law  should  be 
allowed  to  vote.  The  next  session  of  the  legislature  after  the  ratifica- 
tion of  the  constitution  sat  in  1868,  and,  by  chapter  1625  above  quoted^ 
provided  for  the  registration  of  voters. 

Section  7  of  the  act  provides  for  the  registration  of  voters  by  the  clerk 
of  the  circuit  court  as  provided  by  the  constitution,  and  for  the  taking 
of  the  constitutional  oath  by  the  elector.  Section  8  provides  that  no 
person  shall  vote  unless  he  has  been  registered  six  days  previous  to  the 
election. 

The  ninth  section  of  the  statute,  apparently  without  authority  from 
the  constitution,  authorizes  the  county  commissioners,  at  a  meeting  to 
be  held  within  thirty  days  preceding  the  election,  to  erase  the  names  of 
persons  supposed  or  shown  to  be  disqualified  to  vote,  and  further  pro- 
vides— 

That  if  any  person  whose  name  may  be  erased  shall,  on  offerine  to  vote  at  any  election, 
declare-  on  oath  that  his  name  has  been  improperly  struck  off  from  the  list  of  registered 
voters,  and  shall  take  the  oath  required  to  be  taken  by  persons  whose  right  to  vote  shall  be 
challenged  (see  sec.  16),  such  person  shall  have  the  right  to  vote. 

^'A  complete  copy  of  the  list  of  names  of  all  i^ersons  duly  registered 
shall  be  furnished  to  the  inspectors  at  each  poll,"  &c.,  and  the  clerk 
shall  prepare  and  certify  such  copies  and  furnish  the  same  to  the  sherift^ 
at  least  two  days  before  the  day  of  holding  the  election,  and  the  sheriff 
shall  cause  them  to  be  delivered  to  the  inspectors  before  opening  the 
polls.    (Sec.  10.) 

After  looking  at  these  provisions  of  the  constitution  and  law  we  come 
to  consider  the  question  whether  the  constitution  and  laws  were  com^ 
plied  with  in  this  precinct  in  respect  to  voters,  whose  names  were  not 
upon  the  copy  registry-list  furnished  to  this  precinct. 

First.  The  law  presumes  that  the  inspectors  of  the  election,  who  are 
appointed  by  the  county  commissioners  (sec.  9),  and  who  are  before  the 
election  commences  sworn  to  do  their  duty  in  all  respects  (sec.  11)^ 
have  done  their  duty,  and  that  evidence  will  prevail  unless  clear  and 
conclusive  proof  to  the  contrary  is  presented  by  the  persons  seeking  to 
impeach  their  action. 

McCrary,  in  his  Law  of  Elections,  sec.  87,  says : 

The  doctrine  that  the  acts  of  an  officer  of  election  within  the  scope  of  bis  authority  are 
presumed  to  be  correct,  is  strongly  stated  and  ably  argued  in  Littell  vs*  Bobbins,  (1  Bartlett,. 
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138).  The  rule  is  here  placed  upon  two  grounds,  yiz  :  First,  that  the  presamption  is  always 
against  the  commission  of  a  fraudulent  or  illeg^al  act,  and,  secondly,  that  the  presumption  is 
always  in  favor  of  the  official  acts  of  a  sworn  officer. 

Ist  Bartlett  Contested  Elections,  page  25,  New  Jersey  case,  says : 

It  is  not  sufficient  that  there  should  exist  a  doubt  as  to  whether  the  vote  is  lawful  or  not, 
but  conviction  of  its  illegality  should  be  reached  to  the  exclusion  of  all  reasonable  doubt  be- 
fore the  committee  are  authorized  to  deduct  it  from  the  party. 

Second.  The  inspectors  make  their  retnrDS  at  the  close  of  election  day, 
and  the  witness  SnowdeD,  by  whom  alone  the  action  of  the  inspectors,  in 
not  administering  the  proper  oath  to  persons  whose  names  are  not  found 
on  the  copy  registry-lists,  is  sought  to  be  impeached,  testifies  on  the  2l8t 
day  of  August — see  case,  pages  74  and  75 — more  than  nine  months  after 
the  occurrence,  and  without  memoranda.  Snowden  testifies  that  the 
persons  whoso  names  were  not  found  on  the  copy  registry -lists  were  re- 
quired to  take  the  oath  in  sec.  16,  t.  «.,  the  general  oath,  and  the  further 
oath  that  they  had  been  registered  previously  thereto,  but  they  did  not 
swear  that  their  names  had  been  improperly  struck  off.  <'  Of  this  I  am 
confident."  (Case,  74.)  But  this  man  was  a  United  States  supervisor, 
and,  presumably,  a  man  of  intelligence ;  and  he  further  testifies  that 
when  he  found,  at  the  polls,  that  the  inspector  had  not  the  form  of  oath, 
^'  I  went  into  the  adjoining  room  and  got  the  form  of  oath  that  I  thought 
was  required  by  the  laws,  &c.,  and  they  used  that  form  during  the  day." 
It  would  require  a  pretty  wide  stretch  of  faith  to  believe  that  when  he 
was  looking  for  a  form  and  ^<  found  a  form,"  he  found  a  defective  form — 
merely  because  nine  months  afterward  he  was  ^^  confident,"  but  did  not 
produce  that  form,  to  see  whether  it  was  defective  or  not. 

True,  the  inspectors  themselves  at  124j  125,  and  126  do  not  remember 
the  full  form  of  the  oath,  but  they  swear  that  they  intended  to  do  their 
duty,  and  the  undersigned  submit  with  great  confidence  that  it  is  not 
proved  that  the  full  and  statutory  oath  required  of  persons  whose 
names  are  not  found  on  the  copy  register  at  the  place  of  voting  was  not 
administered  to  every  person  who  voted  at  Gainesville  precinct  No.  3, 
and  whose  name  was  not  found  on  the  list,  and  that  no  deduction  can  be 
Lawfully  or  properly  made  from  the  vote  cast  at  that  poll. 

Third.  If  the  undersigned  are  wrong  in  this,  and  a  deduction  is  to  be 
made  from  the  votes  on  account  of  persons  voting  without  taking  the 
proper  oath,  after  a  failure  to  find  their  names  on  the  copy-list  at  the 
precinct,  what  number  of  names  should  be  deducted  f 

Snowden,  at  page  74,  thinks  sixty-odd  voted  whose  names  were  not 
found. 

It  will  be  remembered  that  the  w^hole  number  who  voted  in  the  county 
was  2,373  (page  35),  and  the  registration-list  must  have  reached  nearly 
or  quite  that  number;  and  that  the  testimony  nowhere  shows  that  any 
person  voted  whose  name  was  not  in  point  of  fact  on  the  copy  at  the 
polls,  except  such  as  were  not  found  by  Belton,  clerk  of  the  county  court, 
at  the  more  deliberate  examination  made  at  the  county  clerk's  office  on 
the  occasion  of  the  county  canvass.  The  proof  in  all  cases  is  that  the 
name  of  the  person  claimed  not  to  be  on  the  copy-register  at  the  polls 
"  could  not,"  or  "  was  not  found''  on  the  copy-register  at  the  polls.  Bel- 
ton,  clerk  of  the  circuit  court,  says,  at  page  69,  that  after  finding  much 
the  larger  number  of  persons  marked  on  the  poll-lists  as  not  registered, 
there  might  have  been  from  12  to  20  persons  so  marked  whose  names 
could  not  be  found  on  the  registry-list  in  the  office. 

So  that  in  any  event  we  have  but  from  12  to  20  votes  at  this  precinct 
whose  validity  is  in  question. 

The  third  specification  of  the  notice  of  the  contestant  relates  to  Lib- 
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erty  Bill  precimt^  in  the  county  of  Alachua.  Ko  evidence  was  given 
under  this  specification. 

The  fourth  specification  relates  to  Micanopy  poll^  in  Alachua  County. 
In  respect  to  this  Micanopy  poll  the  notice  alleged — 

First.  That  the  inspectors  allowed  63  persons  *<  whose  names  tcere  not 
found  on  the  registration-list  of  the  county  to  vote  at  said  precinct,  the 
same  not  being  sworn  according  to  law." 

Second.  Because  the  ballots  were  numbered  with  numbers  corre- 
sponding with  numbers  set  on  the  poll-list  opposite  the  voters'  names. 

Third.  Because  the  polls  were  not  opened  until  near  two  hours  after 
the  time  prescribed  by  law,  and  that  the  delay  tended  to  change  the 
result. 

It  will  be  observed  that  the  notice  does  not  allege  that  the  names  of 
the  63  voters  whose  votes  are  complained  of  were  not  in  fact  on  the  reg- 
istration-list, but  only  that  they  ^^  were  7wt  found.^ 

The  contestant  calls  to  this  point  William  H.  Belton,  clerk  of  the  cir- 
cuit court,  and  one  of  the  county  canvassers,  who  testifies,  on  page  69, 
that  the  county  canvassers  found  '*  the  greater  portion^  of  the  63  persons 
marked  on  the  poll-list  as  not  registered. . 

G.  H.  Crisman  testifies,  on  page  130,  that  three-fourths  of  the  persons 
»*  sworn,''  ».  e.  because  not  found  on  the  register,  were  ^^  afterward 
found^^  leaving  but  16  voters  about  the  manner  of  whose  swearing  there 
can  be  any  controversy. 

Upon  the  question  of  what  oath  was  taken  by  these  persons  whose 
names  were  not  found,  we  have,  first,  the  inspector's  return  and  the 
preHumptions  arising  from  it. 

Allen  Barber  testifies,  at  page  123,  that  the  voters  whose  names  were 
not  found  on  the  registry  swore  that  they  were  legal  registered  voters 
of  the  State  of  Florida,  and  that  he  had  forgotten  the  balance  of  the 
oath. 

J.  H.  Stokes,  a  witness  for  the  sitting  member,  at  page  128,  on  his 
cross  examination,  undertakes  to  repeat  the  oath  from  memory,  but 
fails  to  remember  the  whole  oath  required  by  law.  The  contestant,  on 
his  part,  gave  no  evidence  as  to  the  form  of  oath  used  at  this  precinct. 

The  undersigned  hold  that  there  is  no  evidence  to  show  that  the 
voters  whose  names  were  not  found  did  not  take  the  oaths  required  by 
law  in  such  cases,  and  that  in  any  event  there  are  but  16  votes  in  re- 
gard to  which  there  can  be  a  controversy. 

Second  objection  to  the  Micanopy  poll.  It  appears  from  Belton's  (the 
circuit  clerk)  testimony,  on  page  65,  that  at  the  county  canvass  the  bal- 
lots were  found  to  be  numbered  on  their  backs  to  correspond  with  num- 
bers set  opiK)site  the  names  of  the  voters  on  the  poll-list. 

The  undersigned  are  of  opinion  that  such  marking  could  not  vitiate 
the  poll,  as  there  is  no  evidence  that  any  voter  knew  that  his  vote  was 
to  be  marked,  or  was  in  fact  marked,  and  that  this  fault  of  the  inspect- 
ors did  not,  and  could  not,  deprive  the  electors  of  their  rights. 

Third  objection  to  this  precinct.  No  evidence  was  given  showing  or 
tending  to  show  that  the  polls  at  this  precinct  were  not  opened  at  the 
proper  hour. 

Fifth  specification.  Gordon  precinct,  Alachua  Gounty.  The  objec- 
tions to  the  vote  in  this  precinct  are ; 

First.  That  the  clerk  of  that  precinct  was  not  sworn  as  required  by 
law. 

Second.  That  about  forty  persons  were  allowed  to  vote  who  were  not 
registered  and  who  were  not  sworn  as  required  by  law. 

Third.  This  objection  simply  repeats  the  first. 
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Fourth.  Because  the  ballot-box  and  poll-list  do  not  correspond. 

Fifth.  Because  no  legal  election  was  held  at  that  precinct,  and  be- 
cause of  the  reception  of  illegal  votes,  &c. 

As  to  the  first  objection,  it  appears  from  the  testimony,  at  page  70, 
that  the  clerk  was  sworn  and  his  oath  was  returned. 

As  to  the  second  objection,  it  does  not  anywhere  appear  what  num- 
ber of  persons  voted  whose  names  were  not  found  upon  the  registration- 
list,  but  Belton,  the  circuit  clerk,  says,  at  page  70,  that  a  greater  part  of 
those  represented  on  the  poll-list  as  having  voted  at  this  precinct,  and 
marked  as  not  registered,  were  found.  <'  I  think  the  board  found  all  of 
them  on  the  registration-lists,  except  eight  or  twelve."  The  contestant 
does  not  prove  what  oath  these  voters  took.  The  contestant  calls,  on 
the  cross-examination  of  C$esar  Sweat,  for  his  memory  of  the  oath,  eleven 
and  a  half  months  after  the  election,  and  he,  at  page  117,  gives  what  he 
can  remember  of  the  oath,  and  says  he  cannot  remember  the  rest.  So 
that  the  legal  presumption  that  the  officers  administered  the  right  oath 
is  strengthened  by  what  evidence  is  given  upon  the  subject,  and  the 
undersigned  hold  that  all  the  voters  at  this  precinct  who  were  not  regis- 
tered, i.  e,j  eight  to  twelve  in.number,  were  properly  sworn. 

As  to  the  fourth  objection,  it  appears  from  the  testimony  of  William 
H.  Belton,  clerk  of  the  circuit  court,  at  page  70,  that  the  vote  of  the  pre- 
cinct, as  by  return,  was  152;  that  the  number  of  names  on  the  poll-list 
was  158;  that  the  number  of  votes  in  the  box  was  173.  These  votes  we 
find,  at  page  141,  were  divided  as  follows :  Walls,  86 ;  Finley,  66.  These 
sworn  officers  stand  in  all  respects  unimpeached,  and  for  that  reason 
their  return  is  the  better  evidence  of  what  was  the  true  state  of  the  vote 
at  that  poll.  As  to  the  poll-list,  it  may  very  possibly  be  erroneous  in 
containing  names  of  persons  who  oflfered  to  vote,  but  who  in  fact  did 
not,  and  names  may  have  been  surreptitiously  added  after  the  list  had 
been  returned.  As  to  the  votes  found  in  the  box,  the  21  in  excess  of 
the  return  may  have  been  blank  as  to  member  of  Congress  and  the  box 
may  have  been  tampered  with.  That  the  return  should  prevail  in  such 
a  case,  see  McCrary's  American  Law  of  Elections,  section  278. 

No  other  evidence  than  what  is  above  set  forth  was  given  as  to  the 
fifth  objection,  and  that  objection  need  not  be  further  considered. 

Sixth  specification.  Barnes's  Store  precinct. 

The  objections  made  by  the  contestant  to  this  poll  are: 

First.  The  clerk  was  not  a  registered  voter,  and  was  not  a  citizen  of 
the  United  States. 

Second.  The  inspectors  and  clerk  were  not  properly  sworn  before  en- 
tering upon  their  duties,  and  did  not  return  the  oath  with  the  poll-list. 

Third.  There  was  a  discrepancy  between  the  poll-list,  the  votes  in  the 
box,  and  the  return. 

VotM. 

Return  states J90 

Votes  foQod  in  box  by  county  cauTassers 194 

Names  on  poll-list 181 

Fourth.  Because  125  illegal  votes  were  cast  at  the  precinct. 

To  the  first  objection  the  contestee  answers,  admitting,  on  page  10, 
that  the  clerk  at  this  precinct  was  not  a  registered  voter,  nor  a  citizen 
of  the  United  States.  But  as  it  appears  that  the  clerk  was  sworn  to  do 
his  duty  as  the  law  requires  (see  testimony  of  Tropp,  pages  122  and  123 : 
that  of  Barnes,  page  127),  this  clerk  was  an  officer  de  facto^  and  would 
be  liable  to  the  penalties  provided  by  law  for  any  violation  of  duty,  and 
an  innocent  voter  cannot  be  deprived  of  the  benefit  of  his  vote  for  that 
cause. 
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As  to  the  second  objection,  it  appears  that  the  oath  of  the  inspectors 
and  clerk  was  not  returned  as  directed  by  law  (see  testimony  of  Belton, 
circuit  clerk),  bat  Trapp,  at  pages  122, 123,  and  Barnes,  at  page  127, 
show  that  the  inspectors  and  clerk  were  sworn ;  and,  in  the  opinion  of 
the  undersigned,  these  inspectors  and  this  clerk  having,  for  aught  which 
appears,  conducted  the  election  legally  and  honestly,  the  failure  to  re- 
turn the  oath  does  not  vitiate  the  poll. 

As  to  the  third  objection,  the  allegations  were  found  to  be  true,  viz, 
the  inspectors  and  clerk  return  190  votes  as  cast.  The  box,  when  opened 
by  the  county  canvassers,  contained  194  votes,  and  the  polMist  showed 
but  181  names.  The  undersigned,  for  the  reasons  given  above  in  rela- 
tion to  the  discrepancy  found  to  exist  between  the  returns,  the  polMist, 
and  the  ballot-box  of  the  Oordon  precinct,  are  of  opinion  that  the  evi- 
dence establishes  the  fact  that  the  true  number  of  votes  was  returned. 

Ko  evidence  was  given  under  the  fourth  objection. 

Seventh  specification.  Archer  precinct,  Alachua  County.  Under  this 
specification  the  objections  were : 

First.  Because  the  inspectors  and  clerk  were  not  legally  sworn. 

Second.  Because  there  were  many  illegal  votes  received  from  persons 
not  registered  and  were  under  age,  without  taking  the  oath  required  by 
law. 

Third.  Because  one  Saunders,  who  claimed  to  be  a  deputy  United 
States  marshal,  so  dictated  and  overawed  the  inspectors  that  they  did 
not  fairly  and  impartially  discharge  their  duty. 

Fourth.  There  was  so  riotous  a  crowd  that  voters  left  the  poll. 

Fifth.  This  objection  was  very  like  the  third. 

Sixth.  Because  the  ballot-box  was  not  kept  in  plain  view  of  the  elect- 
ors during  the  adjournment  for  dinner. 

Seventh.  Because  there  was  a  great  discrepancy  in  the  returns  from 
said  poll — no  registration-list  returned.  Because  the  polls  were  not 
opened  for  at  least  one  hour  after  the  legal  time,  and  a  large  number  of 
illegal  votes  were  received  and  counted  for  contestee. 

A«  to  the  first  objection,  contestant,  at  pages  54  and  56,  calls  Geiger, 
one  of  the  inspectors,  who  testifies  on  the  19th  of  August,  1875.  that 
although  he  signed  a  form  of  oath,  he  was  not  sworn.  Oreen  B.  Moore, 
another  inspector,  at  57,  testifies  that  the  inspectors  and  clerk  were  not 
sworn,  although  they  signed  a  paper.  But  Washington,  the  other  in- 
spector, testifies,  at  page  112,  that  he  was  sworn,  and  identifies  Exhibit 
A,  ou  page  131,  as  the  oath  taken.  Allen  M.  Jones,  at  115,  testifies  that 
he  administered  the  oath  (Exhibit  A,  page  113)  at  the  time  of  opening 
the  ix>ll8,  and  that  he  administered  oath  (Exhibit  0,  page  143)  to  the 
clerk.  Belton,  circuit  clerk,  at  page  71,  testifies  that  the  oaths  of  office 
and  certificate  of  result  were  regular. 

So  that  objection  is  not  sustained,  and  the  men  who  had  returned  their 
own  oath  as  inspectors  bad  forgotten. 

As  to  the  second  objection,  that  i>er8ons  voted  who  were  not  registered, 
Belton,  circuit  court  clerk,  testifies,  at  page  71,  that  the  county  can? 
vassers  compared  the  polMist  from  Archer  precinct  with  the  registra- 
tion-lists of  the  county,  and  found  that  nearly  all  the  persons  who  were 
thought  to  have  voted  there  without  being  registered,  were  upon  the 
registry-lists. 

Gieger  testifies,  at  pages  54  and  55,  that  he  objected  to  about  thirty- 
five  as  not  registered,  but  he  does  not  say  whether  they  did  or  did  not 
take  the  proper  oath.  Green  B.  Moore  took  the  oath  and  voted.  <'  I 
think  (this  was  August  19, 1875)  that  the  oath  they  took  was  that  in  the 
sixteenth  section,''  but  he  does  not  say  he  even  thinks  that  they  took  no 


398  DIGEST  OF  ELECTION  CASES. 

other.  Inspector  Washington  swears,  at  113,  that  the  persons  whose 
names  were  not  found  were  properly  sworn.  On  page  114  he  swears  that 
they,  when  sworn,  were  asked  if  they  had  been  registered,  and  they 
swore  they  were,  *^and  something  else  I  can't  remember;"  they  swore 
they  were  registered,  &c. 

Allen  M.  Jones  says  they  were  asked  first  how  long  they  had  lived  in 
the  State  of  Florida ;  what  were  their  names ;  how  long  they  had  been 
living  in  the  county ;  if  they  had  ever  been  registered ;  how  old  they 
were,  and  they  took  the  oath  in  section  16.  They  swore  that  they 
were  registered.  No  man  even  expresses  a  belief  that  they  did  not 
take  the  foil  oaths  required  by  both  the  ninth  and  the  sixteenth  sections; 
and  the  presumption  that  the  sworn  officers  did  their  daty  is  controlling 
evidence  in  this  case  that  these  men  whose  names  were  not  found  on 
the  copy  registry  lists  took  both  oaths  required  by  law  in  such  cases,  as 
nearly  all  of  the  thirty-five  not  found  on  the  registry- lists  were  after- 
ward fonnd  to  be ;  then  tbe  controversy  on  this  point  becomes  of  small 
importance. 

As  to  the  third  objection,  that  Saunders  overawed  the  inspectors, 
there  is  no  evidence  worthy  of  a  moment's  consideration  ;  and  so  in  re- 
gard to  tbe  fonrth  objection,  that  there  was  a  riot  there ;  and  so  in  re- 
gard to  the  fifth  objection.  In  regard  to  these  matters,  Geiger  testifies, 
on  page  54,  55;  Moore,  on  page  5S;  Washington,  on  page  113,  114; 
Jones  at  115,  and  so  on. 

As  to  the  sixth  objection,  that  the  ballot-box  was  not  kept  in  plain 
view  of  the  voters,  it  is  soaghi  to  be  made  out  by  Geiger,  at  page  56. 

He  says  that  while  they  adjoarned  for  dinner  the  ballot-box  was  shut 
up  in  the  hoase  where  the  election  was  held,  with  all  the  doors  and 
windows  shut.  Inspector  Geiger  swears  that  he  voted  for  Finley.  In- 
spector Moore  swears  that  the  box  was  ^^  closed  up  in  the  house,  con- 
cealed from  public  view"  at  dinner  time ;  that  there  was  no  one  in  tbe 
house  bat  himself  and  Inspector  Washington  while  Geiger  was  gone  to 
dinner.  He  says,  on  his  cross  examination,  that  the  box  was  uot  tam- 
pered with  daring  the  hour  of  adjournment  for  dinner.  This  man,  too, 
voted  the  conservative  ticket.    (Page  58.) 

Inspector  Washington  was  nominated  by  Geiger,  conservative,  and 
friend  of  Finley  (113),  so  that  these  men  did  not  tamper  with  the  box 
for  Walls's  benefit,  and  the  irregalarity  at  dinner  time  did  not  vitiate 
the  poll. 

As  to  the  allegation  in  the  seventh  objection,  that  there  was  great 
discrepancy  in  tbe  returns  from  said  poll,  it  appears  from  Belton's  tes- 
timony, on  page  71,  that  the  ballot-box  and  return  showed  318  votes, 
but  the  poll-list  showed  320  names;  and  the  return  and  ballots  fix  tbe 
true  vote. 

The  evidence  above  referred  to  shows  that  there  was  not  a  particle  of 
disorder  at  the  polls.  No  "registration-list"  was  required  by  law  to  be 
returned.  The  poll-list,  we  see,  was  in  Belton's  hands.  As  to  tbe  time 
when  the  polls  opened,  Geiger  thinks,  nine  months  after,  Angnst  19, 
1875,  that  the  polls  were  not  opened  until  9.30,  by  Green  E.  Moore's 
watch.  Green  E.  Moore  was  the  other  inspector.  (Page  56.)  But  Green 
E.  Moore,  on  page  58,  at  bottom,  cannot  tell  at  what  hour  the  poll  was 
opened  or  whether  it  was  opened  by  his  watch.  Inspector  Washington, 
at  page  113,  thinks  the  poll  was  opened  at  8,  as  required  by  law,  but  is 
not  certain ;  it  was  a  cloudy  morning.  Allen  M.  Jones  swears  (at  115) 
that  the  polls  opened  at  8  and  closed  at  sundown,  as  required  by  law. 

It  will  hardly  do  on  such  evidence  to  find  that  these  friends  of  Finley 's^ 
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inteDtionally  violated  the  law  iu  regard  to  opening  and  closing  tbe  polls, 
in  order  to  work  a  fraud  iu  tbe  interest  of  Walls. 

The  undersigned  therefore  bold  that  the  election  at  this  poll  was  con- 
dncted  honestly  and  fairly,  and  with  intent  to  carry  out  the  law,  and 
that  no  essential  informality  occurred  at  the  time  of  the  adjournment 
for  dinner. 

Specification  eighth.  Newnansville  precinct,  Alachua  County.  Under 
this  specification  the  objections  are: 

First.  Henry  C.  Parker  was  not  legally  chosen  or  sworn  as  inspector. 

Second.  Because  the  key  of  the  ballot-box  was,  during  the  day,  in  the 
hands  of  Joseph  Valentine,  a  friend  of  contestee,  and  who  was  neither 
inspector  nor  clerk.  Ballot-box  not  sealed  during  dinner-time.  Some 
one  hundred  and  thirty  non-registered  voters  were  allowed  to  vote  with- 
out taking  the  proper  oath.  That  counting  was  begun  before  the  polls 
closed,  and  votes  were  taken  during  the  counting.  Ballots  not  counted 
by  the  officers.  Ballot-box,  &c.,  were  not  duly  returned  to  the  circuit 
clerk,  but  were  returned  by  said  Joseph  Valentine. 

Belton,  circuit  clerk,  at  pages  71  and  72,  states  what  occurred  at  tbe 
county  canvass,  where  the  contestant  opposed  and  raised  objections, 
and  it  does  not  appear  that  any  objection  was  then  made  that  the  in- 
spectors did  not  all  take  the  legal  oath.  The  presumption  is  very  strong 
that  the  oath  was  returned  in  proper  shape. 

Upon  the  subject  of  Parker's  election  as  inspector,  he  himself  testifies 
to  his  election  at  72,  73. 

Joseph  W.  Valentine  says,  at  121,  that  Parker  was  elected  in  the  place 
of  Eichards,  an  inspector  who  could  not  serve ;  that  he  was  elected  when 
about  twenty  votes  had  been  cast,  and  that  witness,  as  justice  of  the 
peace,  administered  the  oath  to  Parker,  the  other  inspector  and  clerk, 
and  that  the  oath  was  duly  returned.  Lewey,  the  clerk,  testifies,  at  19, 
that  the  inspectors  were  sworn.  It  appears  from  Belton's  testimony  (at 
67,  and  by  the  return  at  137)  that  two  of  the  inspectors  who  were  orig- 
inally chosen  by  the  county  commissioners,  Simpson  and  Valentine, 
acted  all  day,  and  that  there  was  at  all  events  no  such  incompetency 
about  Parker  as  to  vitiate  the  election. 

As  to  tbe  second  part  of  this  objection,  that  the  key  of  the  ballot-box 
was,  for  a  part  of  the  day,  in  the  hands  of  Joseph  Valentine,  Parker, 
at  page  73,  says  Joseph  Valentine  was  found  to  have  the  key  when  they 
came  to  count  the  votes.  This  is  not  controverted  by  evidence,  and 
mast  be  taken  as  established.  Tbe  undersigned  believe,  however, 
that  such  fact,  under  the  circumstances  presented,  does  not  vitiate  the 
poll. 

As  to  the  third  part  of  this  specification,  that  the  ballot-box  was  not 
sealed  during  the  dinner  adjournment,  is  established  by  Parker  at  page 
73,  and  not  controverted.  But  as  he  also  states  that  tbe  box  was  all 
the  while  iu  the  hands  of  the  inspectors,  and  as  there  is  no  allegation 
or  pretense  that  the  box  was  tampered  with,  tbe  undersigned  are  clearly 
of  opinion  that  this  irregularity  did  not  vitiate  the  poll. 

As  to  the  next  objection,  that  some  one  hundred  and  thirty  voters 
whose  names  could  not  be  found  on  the  copy  registration  were  allowed 
to  vote  without  taking  the  full  oath,  it  appears  by  tbe  testimony  of  Du- 
puis,  at  pages  59-00  to  61,  that  120  voters  were  challenged  as  not  on  the 
copy  registry  lists,  and  yet  voted.  Dnpuis  swears  that  he  believes  a 
majority  of  them  had  been  registered,  and  he  knew  not  how  they  got 
ofif  the  list.  Tliese  challenged  voters  did  not  swear  that  their  names  had  been 
improperly  stricken  off.  To  show  the  inspectors  meant  to  do  their  duty, 
Parker,  the  contestants  inspector  and  witness,  testified,  at  page  74, 
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that  he  administered  the  oath  to  most  of  them.  The  testimony  of 
Lewey,  clerk,  at  page  119,  shows  that  the  oath  administered  was  nearly 
correct.  Indeed,  he  swears  that  it  was  absolutely  correct  according  to 
the  statute,  although  he  cannot  repeat  the  statute  form.  The  under- 
signed are  of  opinion  that  the  opinion  of  Dnpnis,  that  the  challenged 
whose  names  were  not  found  did  not  take  the  full  oath,  is  stronger  evi- 
dence that  those  120  persons  were  not  entitled  to  vote  than  we  find  else- 
where, and  perhaps  these  120  votes  should  be  deducted  from  this  poll. 
But  the  undersigned  seriously  doubt  it.  As  no  effort  was  proved  to  have 
been  made  to  find  whether  any  of  these  names  were  in  fact  upon  the 
original  register,  one  hundred  and  twenty  must  be  deducted,  if  any. 
But  the  undersigned  believe  the  returns  of  the  inspectors  must  be  taken 
as  conclusive  evidence  in  this  case  that  the  inspectors  did  their  whole 
duty. 

As  to  the  last  objection  to  the  vote  at  this  poll,  that  the  ballot-box 
and  returns  were  suffered  to  be  taken  to  the  county-seat  by  Joseph  Val- 
entine, who  was  neither  inspector  nor  clerk,  the  fact  is  fully  established 
by  the  testimony  of  Saunders,  at  pages  166, 167,  and  not  contradicted. 
But  as  we  are  furnished  with  two  original  certificates  or  returns,  made 
by  inspectors  and  clerks,  of  what  the  vote  actually  was  at  this  poll,  and 
as  there  is  no  pretense  that  those  certificates  were  erroneous,  we  deem 
this  fact  does  not  vitiate  the  poll. 

Dupuis  thinks  the  polls  were  closed  after  sunset  (page  59),  but  Par- 
ker says  (at  73)  that  they  finished  canvassing  before  dark.  There  can- 
not have  been  any  serious  error  in  this  respect.  Dupuis  says  William 
Hawkins  voted  after  they  began  to  canvass.  This,  by  itself,  has  no 
significance. 

The  undersigned  are  of  opinion  that  the  return  at  this  poll  should 
stand  in  all  respects,  but  if  any  deduction  is  made  it  can  only  be  of  the 
120  persons  whose  names  were  not  found  upon  the  register,  and  it  is 
not  necessary  to  decide  in  what  manner  the  120  votes  should  be  disposed 
of,  as  the  sitting  member  will  be  elected  though  all  the  votes  not  found 
on  the  register  should  be  deducted  from  his  side,  unless  the  whole  vote 
at  the  Colored  Academy  precinct  of  Columbia  County  should  be  rejected; 
and  if  that  vote  shall  be  rejected  the  sitting  member  will  be  defeated, 
whatever  disposition  be  made  of  the  votes  in  question. 

For  the  reason  that  will  be  apparent  in  the  further  progress  of  this 
report,  we,  for  the  present,  pass  the  ninth  specification,  and  consider  the 
next  specification  under  which  any  evidence  was  given : 

Thirteenth  specification :  Sherift's  office  precinct,  Madison  County. 

The  objections  under  this  specification  are : 

First.  That  there  was  a  discrepancy  between  the  poll-list  and  the  bal- 
lot-box, there  being  an  excess  of  ballots,  and  that  the  excess  was  not 
drawn  and  destroyed. 

Second.  The  box  at  the  adjournment  was  kept  in  the  possession  of  one 
inspector. 

Third.  Because  a  person,  not  a  sworn  clerk,  wrote  some  names  of 
voters  upon  the  poll-list  during  the  voting,  in  the  absence  of  the  clerk. 

As  to  the  first  objection  :  By  the  testimony  of  Ellen  wood,  at  page  96 
to  1085  it  appears  that  the  return  of  votes  in  the  clerk's  office  was  309, 
and  the  votes  as  shown  by  the  poll-list  were  298,  and  that  was  the  state 
of  things  at  the  i)olIs,  and  that  the  extra  11  votes  were  not  drawn  as 
required  by  law. 

The  inspectors  and  clerk  in  all  four  were  equally  divided  in  their  pol- 
itics, two  and  two,  so  that  no  wrong  was  intended.    The  extra  11  votes 
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may  now  be  dedacted,  either  proportionally  or  wholly,  from  Walls,  and 
there  will  be  no  difference  in  the  resalt. 

As  to  the  second  objection,  the  box  was  not,  daring  the  day,  oat  of 
the  possession  of  the  Democratic  members  of  the  board  of  inspectors^ 
and  the  honesty  of  all  parties  is  tally  maintained.  Testimony  runs  from 
96  to  108. 

As  to  the  third  objection,  a  man  was  sworn  to  act  for  clerk  in  the 
absence  of  the  regular  clerk,  and  wrote  six  or  seven  names  of  voters. 
This  irregularity  cannot  vitiate  the  poll. 

Fourteenth  specification:  Probate  office  precinct,  Madison  Goauty. 
The  objection  to  the  election  at  this  precinct  is  that  one  inspector 
acted  during  some  parts  of  the  day  alone,  and  received  a  large  number 
of  votes  when  the  others  were  absent. 

To  maintain  this  objection,  the  contestant  calls,  at  pages  88,  89,  and 
90,  a  witness  who  swears  that  he  was  a  Democrat,  and  was  present 
when  the  clerk  was  in  charge  of  the  box  at  dinner-time.  Wardlaw,  one 
of  the  iuspectors,  was  a  Democrat.  The  clerk  also  voted  the  Democratic 
ticket.  This  witness,  who  shows  that  he  was  present  with  the  clerk  some 
forty  minutes,  says  there  was  no  voting  during  the  absence  of  the  in- 
spectors that  he  saw. 

Wardlaw,  one  of  the  inspectors,  is  called  by  contestant,  at  page  91, 
and  entirely  fails  to  make  out  that  any  votes  were  taken  by  a  single 
inspector.  On  page  92,  after  having  his  recollection  refreshed,  he  thinks 
he  took  votes  when  the  other  inspectors  were  absent;  but  on  close  ex- 
amination he  says  he  cannot  remember  that  that  was  the  fact. 

Parramore,  on  page  95,  thinks  that  several  votes  were  taken  by 
Wardlaw  when  the  other  inspectors  were  absent.  So  it  appears  that  it 
is  conceded  that  Wardlaw  and  the  clerk,  both  of  whom  were  opposed  to 
Walls,  were  present  all  the  time,  and  that  it  is  uncertain  whether  the 
other  two  were  not  present  while  every  vote  was  cast.  This  poll  is  not 
impeached. 

We  have  now  scrutinized  every  poll  in  regard  to  which  evidence  was 
given,  except  the  Colored  Academy  precinct  in  Columbia  County,  where 
it  is  alleged  that  actual  fraud  was  practiced,  and  for  that  reason  we 
have  reserved  this  precinct  to  the  last. 

Ninth  specification.  Colored  Academy  precinct,  Columbia  County. 
The  allegations  of  misconduct  here  are  not  divided  into  specific  objec- 
tions, but  a  large  number  of  charges  are  grouped  together. 

A  very  large  colored  and  Republican  vote  was  cast  at  this  precinct 
and  a  very  small  white  and  Democratic  vote ;  and  this  might  suggest, 
the  idea  of  fraud  bat  for  two  facts,  which  abundantly  appear  in  this 
case  as  well  as  in  several  other  election  cases  arising  in  the  more  south- 
ern States. 

The  first  is  that,  by  the  laws  of  these  States,  voters  may  cast  their 
ballots  at  any  precinct  in  the  (^anty ;  and,  second,  great  unwillingness 
is  everywhere  manifested  on  the  part  of  both  blacks  and  whites  to  vote 
together  at  the  same  precinct ;  and  it  will  be  noticed  that  the  voting 
must  have  been  as-  thoroaghly  white  and  Democratic  at  some  other  of 
the  precincts,  as  this  was  colored  and  Bepablican,  as  Walls's  majority  in 
the  county  was  but  38.  The  county  was  known,  before  this  election,  to 
be  very  close,  or  Democratic,  as  is  shown  abundantly  by  the  testimony 
given  in  relation  to  this  precinct.  The  contestee  starts  with  three  diffi- 
culties in  his  way  in  regard  to  this  precinct:  First,  the  county  clerk's 
office  was  burned  soon  after  the  election,  and  the  original  return  cannot 
be  found,  nor  the  original  registration-list ;  second,  Johnson,  who  figures 
much  in  the  testimony  of  the  contestant,  was,  as  the  evidence  shows, 
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murdered  soon  after  the  election,  and  the  oontestant  eoald  not  call  on 
him  for  explanations  if  he  would;  third.  Walls  was  not  present,  in  per- 
son, at  the  taking  of  this  testimony,  and  the  committee,  on  Walls's  appli- 
eation  for  leave  to  rebut  the  allegations  in  relation  to  that  poll,  felt  oon- 
strained  to  refuse  him  permission  to  do  so. 

The  testimony  is,  therefore,  ex  parte,  or  at  least  all  called  by  one 
paaly.  By  section  9  of  the  law  above  referred  to,  the  inspectors  are  to 
be  appointed  by  the  county  commissioners.  By  the  lltb  section  :  ^*  In 
case  of  the  death,  absence,  or  refusal  to  act  of  any  or  all  of  the  inspect- 
ors appointed  by  the  county  commissioners,  the  electors  present  at  the 
time  of  opening  the  polls  shall  choose,"  &c.;  *^  the  in^)ectors  shall  ap- 
point a  clerk,"  &c. 

We  are  nowhere  furnished  with  the  names  of  all  the  inspectors  who 
were  originally  appointed,  the  contestant  not  having  proved  their 
names*  We  find,  at  page  77,  that  Charles  B.  King,  John  W.  Tompkins, 
and  Aleck  Hamilton  acted  as  inspectors.  (Page  78.)  John  Oarroll 
acted  as  clerk.  On  page  SO,  Carroll  says :  ^^  Mr.  Cleveland  told  me  he 
could  not  serve  that  day."  Tompkins,  on  page  — ,  swears  that  Cleveland 
was  a  regularly-appointed  inspector.  Johnson  told  Tompkins,  the  day 
before,  that  Cleveland  declined  to  act,  and  recommended  him  to  Tomp- 
kins. Tompkins  says  Johnson  said  that  it  was  probable  another  in- 
spector would  not  act,  and  that  it  was  probable  he  would  have  Charles 
B.  King  for  the  other  inspector.  Tompkins  and  Carroll  staid  at  John- 
sou's  the  night  before  election,  King  did  not,  and  Hamilton  is  not  proved 
to  have  done  so.  As  nothing  is  said  to  the  contrary,  Hamilton  is  pre- 
sumed to  have  been  an  originally-appointed  inspector.  As  these  men 
acted  as  inspectors  and  clerk,  and  as  no  proof  is  given  to  show  that 
they  were  not,  in  fact,  appointed,  and  «s  it  is  now  claimed  that  their 
return  went  into  the  Columbia  County  return,  counted  by  the  State 
board,  and  found  at  page  23,  and  as  it  is  now  sought  to  deduct  this  v^te 
from  the  State  count,  these  inspectors  and  clerk  must  be  tc^en  to  he 
officers  de  facto,  and  full  fsith,  prima  f ode,  is  due  to  their  acts. 

But  it  is  said  we  must  infer  that  a  fraud  meets  us  at  the  outset:  that 
the  commencement  of  business  in  the  morning  was  hurried  fraudaientiy 
to  prevent,  and  that  thus  Johnson  did  prevent,  the  regularly-appointed 
inspectors  acting  as  such.  But  not  a  word  of  evidence  is  given  to  show 
that  Cleveland,  the  inspector,  or  the  other  unnamed  inspector,  canse  to 
the  polls,  which  certainly  the  contestant  could  have  done  if  it  was  tme; 
and  he  it  is  who  gives  Johnson's  declarations  of  the  day  before,  that 
both  these  men  had  declined  to  serve.  If  upon  these  facts  any  one 
infers  that  Tompkins  or  King  was  appointed  early  to  prevent  the  two 
absent  inspectors  acting,  he  draws  that  inference  in  defiance  of  every 
rule  of  evidence  ever  acted  upon  by  any  sane  man  for  all  time.  They 
were  not  appointed  and  set  to  icork  early  for  any  such  purpose. 

Had  Johnson  an  object  in  having  the  work  of  election  done  as  fast 
as  it  might  lawfully  be  doneY  Upon  this  subject  the  only  evidence  is 
from  such  persous  as  the  contestant  chose  to  present.  The  vote  acta- 
ally  cast  was  600,  as  Brown  testifies  at  page  79.  Somebody  makes  the 
vote  599.  The  polls  must  open  at  8,  giving  two  hundred  and  forty 
minutes  before  12  o'clock ;  the  sun  sets  November  3  at  4.54,  giving 
two  hundred  and  ninety-lour  minutes  after  12  o'clock.  If  the  poU 
opened  at  just  8  a.  m.,  and  closed  at  sundown, ».  e.  giving  five  hundred 
and  thirty -four  minutes  of  time  in  which  to  do  the  work  of  voting.  Now 
as  it  was  expected  to  be  the  place  where  the  colored  voters  would  vote, 
it  was  clear  that  the  day  must  be  a  diligent  one,  and  a  good  def^  more 
.  than  one  vote  must  be  cast  in  a  minute  if  the  work  was  to  be  done. 
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This  fiarnishes  an  honest  and  laudable  reason  why  Johnson  was  in  a 
hurry  all  day.  It  is  perfectly  certain  that  Johnson^s  declarations  to  in- 
dividnals  are  not  evidence  an  i€hieh  to  decide  the  rights  of  the  people  to 
representation^  bat  certainly  the  contestant  is  bound  by  evidence  which 
he  gives  of  what  Johnson  said  his  object  was.  Contestant  proves  by 
Carroll,  who  acted  as  clerk  (near  the  bottom  of  page  80),  that  *<  the  ob- 
ject was  to  open  the  polls  as  early  as  possible  so  as  to  let  them  all  vote. 
Johnson  was  estimating  how  many  must  vote  in  a  minnte  to  get  through 
that  day."  This  shows  a  laudable  and  legal  purpose,  and,  so  far  as  the 
Oldening  of  the  polls  is  concerned,  there  was  no  purpose  on  the  part  even 
of  Johnson  to  violate  the  law  or  work  a  fraud.  The  eontestamt  dunes 
that  afflrmativeiy. 

This  brings  us  to  the  question  as  to  when  the  polls  did  in  fact  open. 

Barret  set  his  watch  the  day  before  by  railroad  time  ^see  pages  76, 
77),  and  found  them  voting  at  about  8  o'clock  by  his  watcn. 

Brown,  at  page  78,  says  he  got  there  at  about  7  a.  m.,  and  not  more 
than  ten  minutes  after,  and  found  Dr.  Johnson  issuing  tickets ;  but 
does  not  say  that  they  were  voting.  Perhaps  this,  however,  may  be 
inferred  from  the  testimony  on  the  79th  page. 

Weeks  says,  at  page  83,  that  he  got  there  at  about  7  o'clock,  aad  that 
about  twenty  had  voted,  as  he  found,  on  examination,  f^m  the  lists. 

Tompkins  says,  at  page  84,  that  '^  the  inspectors  had  to  consume  about 
twenty  minutes  e^ter  their  arrival  before  voting  began  ;  then  they  had 
to  arrange  the  table  and  desk  for  the  derk.  It  was  quite  a  chudy  morn- 
ing. It  was  impossible  to  tell^  without  a  watoh^  when  the  sun  did  rise.  It 
occurred  to  me  that  it  was  not  8  o'clock.  Mr.  Oarolina  stated  that  by 
his  watch  it  was  25  minutes  past  7  o'clock.  Duval  Selph  said  it  was  2 
minutes  past  8  by  his  watch.  By  Armstrong's  watch  it  was  three  or 
four  minutes  past  8 ;  and  Armstrong  said  his  watch  was  right  from  a 
watch-maker's,  and  that  be  had  watch-maker's  time.  We  consented  to 
be  governed  by  the  majority  of  watches  present." 

Now,  remembering  that  this  is  contestant's  evidence,  there  is  not  a  hint 
in  the  case  that  the  inspectors  did  not  believe  that  8  <yclock  had  arrived 
when  the  voting  began,  and  among  a  collection  of  watches,  not  proba- 
bly together  worth  $10,  it  would  be  very  unsafe  to  infer  that  the  voting 
actually  commenced  before  8.  Besides,  the  contestant's  witness  Weeks 
(at  page  88)  examined  the  polMist  when  there  were  20  names  on  it, 
and  no  hint  is  anywhere  given  that  any  person  voted  before  8  who  was 
not  entitled  to  vote.  This  Weeks  was  the  candidate  against  Johnson 
for  the  senate.  (See  page  23.)  We,  then,  infer  that  t^  early  commenee- 
ment  of  voting  is  not  proved  to  be  iteudnlent,  and  was  not,  in  fact, 
fraudulent. 

Anottter  circumstance  was  during  the  argument  urged  against  the 
inspectors  to  show  that  they  were  not  honest  ofilcials,  to  wit,  that 
Tompkins  spent  the  night  before  the  election  at  Johnson's  house.  Now, 
look  for  a  moment  at  the  state  of  things  in  Columbia  County.  A  scat- 
tered population  casting  1,360  votes,  or  thereabout,  in  the  whole  county, 
is  about  to  vote.  Republicans  and  Democrats  hate  each  other  too  badly 
to  vote  peaceably  together.  They  each  are  to  vote  at  their  chosen  pre- 
clnot*  Inspectors  must  do  the  same  thing  and  traverse  perhaps  the 
whole  county.  Johnson  is  a  man  of  some  consideration,  and  perhaps 
has  a  comfortable  house  to  stay  in.  He  is  interested  in  the  com  ng 
election,  and  finding  that  two  of  the  inspectors  appointed  from  the 
county-seat  are  to  fail,  he  knowing  how  few  have  intelligence  enough  to 
act,  solicits  two  other  gentlemen  to  act  as  inspectors,  and  invites  one, 
who  will  be  presumed  to  have  resided  at  a  distance,  to  come  and  spend 
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the  night  at  his  house,  and  the  same  is  trae  as  to  the  clerk.  Gonsidering 
the  condition  of  affairs  disclosed  by  the  contestant's  witnesses,  these 
acts  are  not  only  consistent  with  the  integrity  of  the  inspectors,  bat 
such  as  mast  almost  necessarily  have  occurred. 

We  are,  therefore,  of  opinion  that  the  inspectors  at  this  poll  stand 
wholly  uuimpeached,  and  that  their  conduct  at  the  polls  was  above 
reproach. 

But  it  is  urged  that  this  poll  is  tainted  with  fraud  because  Dr.  John- 
son, in  addition  to  the  general  activity  he  evinced,  planned  and  worked 
great  schemes  of  fraud.  Carroll,  who  acted  as  clerk,  is  called  to  say 
(page  80)  that  on  the  evening  preceding  the  election  he  was  at  John- 
son's house,  and  that  Johnson  came  in  and  ^^brought  a  bookj  which  I  took 
to  be  a  copy  of  the  registration-book.  I  took  down  fifty  names,  more  or 
less,  from  the  book  Dr.  Johnson  took  from  the  shelf.  Dr.  Johnson 
called  off  the  nauics,  and  I  took  them  down."  Not  another  word  or  act 
of  Johnson  in  relation  to  that  list  of  names  is  proven.  The  possession 
of  a  copy  of  the  registratioa  was  necessary  to  any  person  wishing  to 
look  after  the  election,  and  copies  of  portions  of  it  were  necessary  for 
the  purpose  of  sending  by  minor  agents  to  the  localities  for  voters,  and 
for  many  other  purposes,  and  yet  it  is  gravely  urged  that  we  are  to  dis- 
franchise 600  voters  on  the  idea  that  possibly  this  copying  was  with  a 
fraudulent  design. 

For  the  remaining  evidence  of  Johnson's  fraudulent  designs  we  are 
called  upon  to  give  credence  to  one  Duval  Selph,  whose  testimony  is 
found  on  pages  85, 86,  and  87.  This  man  is  a  self-convicted  villain,  and 
probably  perjurer.  We  say  he  is  a  self-convicted  villain.  He  tells  us 
on  page  86  that  he,  on  the  day  previous  to  election,  at  the  request  of 
Dr.  Johnson,  put  forward  his  watch  ahead  of  the  time  one  hoar  and 
twenty  minutes,  and  then  went  to  the  polls  on  the  morning  of  election 
and  showed  his  watch  and  stated  the  time  as  shown  by  it,  for  the  pur- 
pose of  misleading  the  electors  and  defrauding  them  and  the  country. 
Every  honorable  mind  revolts  at  the  mention  of  such  rascality,  and  no 
man  will  give  credence  to  the  testimony  of  such  a  villain  unless  cor- 
roborated by  worthy  testimony.  There  is  no  lawyer  who  will  fail  to 
apply  to  the  testimony  of  this  man  the  doctrine  ^^faUus  in  unofoUsus  in 
omnibus.^  Being  confessedly  a  villain  in  one  respect,  he  must  be  taken 
to  be  a  villain  '*  all  the  way  through." 

This  witness  says,  on  page  86,  that  Johnson  expected  52  votes  from  other 
counties.  But  he  says,  on  page  87,  that  these  52  votes  were  absent  from 
the  county  and  were  or  had  been  registered  voters  of  the  county.  These 
were  the  voters  brought  from  other  counties,  at  an  expense  of  three  hun- 
dred and  twenty  to  three  hundred  and  seventy-five  dollars,  mentioned  by 
him  on  page  85,  so  that  both  bane  and  antidote  as  to  this  matter  are 
furnished  by  the  same  Duval  Selph.  Can  we  say  that  these  52  names 
were  not  the  **  50  names,  more  or  less,  written  by  Carroll^  f    (See  page  80.) 

Again,  Duval  Selph  says  (on  page  86)  that  '^Johnson  asked  some- 
body about  4  o'clock  if  they  could  not  fix  up  a  trick  to  capture  the  Ellis- 
ville  returns  as  they  were  bringing  them  to  Lake  City."  We  submit 
that  this  remark  of  Johnson's,  if  made,  is  not  evidence  in  the  case,  and 
that  Selph  is  not  worthy  of  credit  as  a  witness,  and,  further,  that  the 
testimony  would  not  be  received  in  any  court  except  upon  a  cross-ex- 
amination of  Johnson  were  he  a  witness. 

But  Selph  was  too  ready  and  useful  a  man  to  stop  so.  He  brings  for- 
ward a  fact  near  the  close  of  his  testimony,  on  the  87th  page,  which, 
had  been  noticed  by  no  other  person,  not  even  by  Weeks,  Johnson's 
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opposing  candidate,  or,  if  noticed,  was  considered  perfectly  innocent. 
Its  wickedness  had  only  been  discovered  by  the  immacnlate  villain 
Selph.  '*  The  reason  I  think  the  election  was  condncted  nufairly  is,  that 
from  seventy-five  to  one  hundred  persons  received  tickets  from  Johnson. 
He  called  a  name  and  gave  a  number,  and  they  put  it  through  an  aper- 
ture in  the  wall  where  the  ballot-box  stood,  and  called  out  the  name  and 
number,  and  the  ballot  was  thus  received.  This  was  one  of  my  reasons. 
Johnson  called  the  name  and  gave  the  number  which  he  gave  to  the 
parties,  from  which  he  told  me  was  a  copy  of  the  registration  list,  and 
the  parties  took  the  number  with  the  ticket  and  passed  it  through  the 
hole  to  the  inspectors."  Selph  '^believed  they  were  voting  under  ficti- 
tious names."  If  this  be  true,  seventy-five  to  one  hundred  men  voted  un- 
der fictitious  names  right  before  the  eyes  of  Weeks,  Johnson's  competitor, 
and  Weeks  never  conceived  there  was  any  wrong  in  it,  and  the  real  own- 
ers of  the  names  did  not  appear — not  one  of  them — and  have  never  been 
heard  of  since.  But  mark,  even  the  villain  Selph  does  not  volunteer  a 
word  of  knowledge  that  one  of  these  men  really  used  a  fictitious  name. 
The  reason  why  tbe  numbers  were  given  to  the  men  and  were  handed 
in  by  them  was,  that  the  number  to  vote  was  large.  The  whole  regis- 
tration-list of  one  thousand  three  hundred  and  fifty  to  perhaps  two  thou- 
sand names  had  to  be  looked  over,  and  if  tbe  number  that  the  name  stood 
on  the  list  could  be  stated,  the  vote  was  cast  in  a  quarter  of  the  time.  A 
lamer  pretense  of  fraud  than  that  sought  to  be  conjured  up  against 
Johnson  was  never  invented. 

It  is  necessary  now  to  look  into  the  charges  of  illegal  votes. 

Barnett,  on  pages  77  and  78,  says  that  ^^not  less  than  75"  voted 
whose  names  could  not  be  found  on  the  registry-list,  and  who  he  swears, 
on  page  76,  did  not  take  the  proper  oath.  He  also  speaks  of  5  whom  he 
knows  to  have  been  residents  of  other  counties  and  one  penitentiary 
convict  who  voted.  But,  on  78,  he  says  he  only  knew  that  the  men 
were  nonresidents  because  of  conversations  he  had  with  them,  and  he 
further  says  that  the  penitentiary  convict  said  he  bad  been  pardoned. 
But  being  convicted  of  a  crime  and  being  sent  to  the  penitentiary  does 
not  disfranchise.  The  conviction  must  be  for  **  felony,  bribery,  perjury, 
larceny,  or  other  infamous  crime."    (Laws  of  1868,  sec.  6.) 

We  need  not  quote  authorities  to  show  that  conversations  of  voters 
do  not  prove  their  residence  nor  non-residence,  especially  as  they  aU 
swear  they  were  residents  of  Columbia  County. 

It  appears  from  Tompkins's  testimony  that  the  men  whose  names  could 
not  be  found  were  challenged,  and  took  both  oaths  required  by  law.  So 
that  a  confiict  is  raised  l^tween  the  witnesses  as  to  whether  the  full 
oaths  were  taken  by  the  persons  whose  names  could  not  be  found. 
These  witnesses  are  called  to  their  memories  in  August,  1875,  nine 
months  after  the  election,  and  we  prefer  to  give  confidence  to  the  pre- 
sumption that  the  officers  did  their  duty.  But  if  the  75  votes  were 
rejected,  and  either  taken  wholly  from  the  sitting  member  or  propor- 
tionally from  the  sitting  member  and  contestant.  Walls  would  still  be 
dected. 

The  doctrine  is  laid  down  very  fully  in  McOrary's  American  Law  of 
Elections,  sections  303, 304,  and  305,  and  in  tbe  authorities  there  quoted, 
that  it  is  very  rarely  justifiable  to  reject  a  whole  poll,  but  if  it  appears 
that  illegal  votes  have  been  admitted,  tbe  poll  should  be  purged.  We 
have  shown  that  the  evidence  in  this  case  fails  to  show  that  a  single 
illegal  vote  was  polled  at  this  precinct,  and  therefore  there  is  no  occa- 
sion to  exert  even  tbe  power  of  purging  the  poll. 
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The  committee  recommeDd  the  adoption  of  the  following  resolaticns : 

Resolved,  That  J.  J.  Finley  was  not  elected  and  is  not  entitled  to  a 
seat  in  this  Hoase. 
Resolved,  That  Josiah  T.  Walls  was  elected  and  is  entitled  to  a  seat 

in  this  Hoase. 

MAETIN  I.  TOWNSEND. 
JOHN  H.  BAKER. 
WM.  R.  BROWN. 


LE   MOYNE   VS.    FARWELL.— THIRD   CONGRESSIONAL    DIS- 

TRICT  OF  ILLINOIS. 

Allegations  of  fraud  committed:  disregardof  law  by  election  officers,  ballots  improperly 
connted,  paupers  permitted  to  vote,  and  ballot-boxes  tampered  with. 

It  was  held  that,  where  fraud  is  shown  to  exist,  the  poll  shall  not  be  rejected  unless  it 
be  impossible  to  purge  it  of  the  fraud. 

A  vote  once  legally  cast  cannot  be  set  aside,  except  upon  proof  so  strong  as  to  produce 
the  certain  moral  conviction  that  the  said  vote  was  illegal.  The  burden  of  proof  is  on  the 
party  assailing  the  vote. 

Inmates  of  a  poor-house,  which  is  proven  to  be  their  permanent  residence  and  abiding- 
place,  have  a  right  to  vote  under  the  laws  of  the  State  of  Illinois. 

Majority  and  minority  reports  submitted. 

Minority  report  rejected  May  3,  1876— yeas,  89 ;  nays,  139 ;  not  voting,  72, 

Majority  report  adopted,  and  J.  V.  Le  Moyne  sworn  in. 

Authorities  referred  to :  American  Law  of  Elections,  sec  42,  sec.  356,  sec  313,  aec  304, 
305,  page  331 ;  sec.  442 ;  Bevised  Statutes  of  Illinois,  1674,  chap.  46,  sees.  65,  66,  67 ;  New 
Jersey  Gases,  1  Bartlett,  page  25 ;  Rogers's  Law  and  Practice  of  Election  Committees,  page 
116;  Cessna  «t.  Myers,  McCrery,  page  426;  5  Pick.,  page  234;  11  Pick.,  page  410* 
American  Cyclopedia ;  Phill.  on  Dom. ;  10  Mass.,  page  488 ;  4  Wash.  C.  C.  R.,  page  514 ; 
]|obts.  Eoc.  B.,  page  75 ;  Monroe  vt.  Jackson,  I  Bart.,  page  98;  Covode  vi,  Foster,  8  Bart, 
page  600;  Taylor  vt.  Beading,  2  Bart.,  page  661  ;  Scull  vt.  Findley,  Pennaylvania  Sen- 
ate; 29  Illinois,  Paiuo  vs.  The  Town  of  Durham,  page  125;  Freeport  m.  Supernaon, 
41flt  111.,  page  41 ;  Illinois  Constitution,  sec  1,  art.  7 ;  Freeport  m.  Supervisors  of  Stephen- 
son Co.,  41st  Bl.,  page  491. 

April  lOy  1876« — Mr.  John  T.  Harris,  from  the  Committee  of  ElectionSy 

submitted  the  following  report : 

MAJORITY  REPORTI  IN  THE  CASE  OF  J.  V.  LE  MOYNE  vs.  C.  B.  FARWELL, 

THIRD  CONGRESSIONAL  DISTRICT  OF  ILLINOIS. 

Notice  of  contest. 

To  the  Hon.  Charles  B.  Farwell  : 

You  are  hereby  notified  that  I  intend  to  contest  your  election  to  a  seat  in  the  Forty-fourth 
Congress  of  the  United  States  of  America  as  Representative  of  the  third  Congressional  dis- 
trict of  the  State  of  Illinois,  at  an  election  held  m  said  district  on  the  3d  day  of  Nuvember, 
instant,  upon  the  following  grounds,  viz  : 

First.  That  in  the  following  election  precincts  of  said  district  the  votes  cast  thereat  were 
sot  properly  counted  by  the  judges  of  the  said  election  precincts,  and  the  returns  made  by 
the  said  judges  were  incorrect,  viz :  the  election  precinct  of  the  town  of  Proviso ;  the  elec- 
tion precinct  of  the  town  of  Northfield ;  the  first  and  second  election  precincts  of  the  town  of 
Cicero ;  the  election  precinct  of  the  town  of  Hanover ;  the  election  precinct  of  the  town  of 
Elk  Grove  ;  the  election  precinct  of  the  town  of  Barrington ;  the  election  precinct  of  the 
town  of  Ley  den ;  the  election  precinct  of  the  town  of  Jefferson;  the  first  and  second  election 
precincts  of  the  town  of  Evanston ;  the  election  precinct  of  the  town  of  Palatine ;  the  dec- 
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tien  precinct  of  the  town  of  Wheeline. ;  the  election  precinct  of  the  town  of  Maine ;  the  elec- 
tion precinct  of  the  town  of  Norwood  Park :  the  election  precinct  of  the  town  of  Niles  ;  the 
election  precinct  of  the  town  of  New  Trier ;  the  first,  second,  third,  and  fourth  election  pre- 
cincts of  the  sixteenth  ward  of  the  city  of  Chicagfo ;  the  first,  second,  third,  and  foarth  elec- 
tion precincts  of  the  seventeenth  ward  of  the  city  of  Chica&^o ;  the  first,  second,  third,  and 
fonrtn  election  precincts  of  the  eig^hteenth  ward  of  the  city  of  Chicago ;  the  first,  second,  and 
third  election  precincts  of  the  nineteenth  wiLrd  of  the  city  of  Chicago ;  and  the  first,  second, 
third,  fourth,  and  fifth  election  precincts  of  the  twentieth  ward  of  the  city  of  Chicago. 
That  by  the  improper  counting  of  said  votes  a  large  number  was  counted  and  returned  aa 
having  been  poUeo  for  you  which  you  did  not  receive,  and  a  smaller  number  was  counted 
and  returned  for  me  than  I  actually  received. 

Second.  That  a  large  number  of  persons,  to  wit,  more  than  five  hundred,  were  permitted 
to  vote  for  you  at  the  following  election  precincts  in  said  district,  viz :  the  first,  second, 
third,  and  fourth  precincts  of  the  sixteenth  ward  of  the  city  of  Chicago ;  the  third  precinct 
of  the  eighteenth  ward  of  the  city  of  Chicago ;  the  first  precinct  of  the  nineteenth  ward  of 
the  city  of  Chicago ;  and  the  first,  second,  third,  and  fifth  precincts  of  the  twentieth  ward 
of  the  city  of  Chicago,  who  had  no  legal  right  to  vote  thereat. 

Third.  That  the  judges  of  election  in  the  first  precinct  of  the  twentieth  ward  of  the  city 
of  Chicago  did  not  comply  with  the  law,  and  allow  a  challenger  of  voters,  chosen  by  or  in 
behalf  of  the  partv  of  which  the  undersigned  was  the  nominee  for  Representative  in  said 
Congress  from  said  third  Congressional  district,  into  the  room  where  saia  election  was  held  ; 
that  said  judges  of  election  afterwards  removed  the  ballot-box  containing  the  ballots'cast 
in  said  precinct  at  said  election  to  a  hotel  in  said  precinct,  known  as  the  Hatch  House, 
the  proprietor  of  which  was  a  candidate  for  office  at  said  election,  and  was  there  kept  for 
two  days  and  fraudulently  tampered  with,  and,  after  being  so  tampered  with,  the  ballots  con- 
tained therein  were  counted  improperly  and  the  returns  then  made  by  said  judges. 

Fourth.  That  the  judges  of  the  third  precinct  of  the  eighteenth  ward  of  the  city  of  Chicago, 
in  said  district,  failed  to  comply  with  the  law  in  this,  that  said  judges  did  not  count  and  seal 
up  the  ballots  cast  therein  at  said  election,  and  did  not  make  out  the  returns  thereof  at  the 
time  and  in  the  manner  preaoribed  by  the  statute ;  that  the  said  judges  allowed  the  ballot- 
box  containing  said  ballots  to  remain  in  possession  of  parties  who  were  not  judges  or  officers 
of  said  precinct,  after  the  polls  were  closed,  until  the  next  day  after  said  election  was  held, 
when  the  said  ballots  were  counted,  and  the  returns  made,  in  which  counting  of  said  bal- 
lots and  preparation  of  said  returns  persons  who  were  not  judges  or  officers  of  said  election 
participated. 

Fifth.  That  in  the  first,  second,  third,  and  fourth  precincts  of  the  sixteenth  ward ;  in  the 
third  precinct  of  the  eighteenth  ward ;  in  the  first  precinct  of  the  nineteenth  ward,  and  m 
the  first,  second,  third,  and  fifth  precincts  of  the  twentieth  ward,  of  the  city  of  Chicago,  in 
said  district,  frauds  were  committed  at  the  polls,  whereby  a  large  number  of  illegal  votes, 
to  wit,  one  thousand,  were  received  and  counted  for  vou,  and  tne  votes  of  a  large  number 
of  legal  and  qualified  voters,  desiring,  intending,  and  offering  to  vote  for  me,  were  ref^d 
by  the  judges  of  election  at  said  polls. 

Sixth.  That  at  the  polls  of  the  first  precinct  of  the  town  of  Evanston,  in  said  district,  a 
large  number  of  illegal  votes,  to  wit,  two  hundred,  were  received,  counted,  and  returned  for 
yov  by  the  judges  of  said  election  precinct. 
Very  respectfully. 


Chicago,  III.,  November  97, 1874. 


JOHN  V.  LE  MOYNE. 


Afuwer  ofconteMUe, 

Chicago,  Deumher  04, 1874. 
To  John  V.  Le  Movne,  Esq. : 

Having  received  a  notice  of  your  intention  to  contest  my  election  to  a  seat  in  the  Forty- 
fourth  Congress  of  the  United  States  of  America,  as  the  representative  of  the  third  Con- 
gressional district  of  the  State  of  Illinois.  Said  election  was  held  in  said  district  on  the  third 
day  of  November,  A.  D.  1874.  For  answer  to  the  said  notice,  I  deny  each  and  everv  allega- 
tions and  charges  therein  contained,  and  say  that  if  they  were  true  you  are  not  entitled  to  ft 
seat  in  said  Congress  in  my  place.    And  more  particularlv  I  deny — 

First.  That  in  the  following  election  precincts  in  said  district,  viz,  the  election  precinct  of 
the  town  of  Proviso,  the  election  precinct  of  the  town  of  Northfield,  the  first  and  second 
dection  precincts  of  the  town  of  Cicero,  the  election  precinct  of  the  town  of  Hanover,  the 
dection  precinct  of  the  town  of  Elk  Qrove,  the  election  precinct  of  the  town  of  Barrington, 
the  election  precinct  of  the  town  of  Leyden,  the  election  precinct  of  the  town  of  JeffSarson, 
the  first  and  second  election  precincts  of  the  town  of  Evanston,  the  election  precinct  of  the 
town  of  Palatine,  the  election  precinct  of  the  town  of  Wheeling,  the  election  precinct  of  the 
town  of  Maine,  the  election  precinct  of  the  town  of  Norwood  Park,  the  election  precinct  of 
the  town  of  Nil^s,  the  election  precinct  of  the  town  of  New  Trier ;  the  first,  second,  third,  and 
fimrth  election  precincts  of  the  sixteenth  ward  of  the  city  of  Chicago ;  the  first,  second,  tfiird. 
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and  fourth  election  precincts  of  the  seventeenth  ward  of  the  citj  of  Chicago ;  the  first,  second, 
third,  and  fourth  election  precincts  of  the  eighteenth  ward  of  the  citj  of  Chicago ;  the  first, 
second,  and  third  election  precincts  of  the  nineteenth  ward  of  the  city  of  Chicago ;  and  the 
first,  second,  third,  fourth,  and  fifth  election  precincts  of  the  twentieth  ward  of  the  citj  of 
Chicago,  or  either  of  said  precincts,  the  votes  cast  therein  were  not  properly  counted  by  the 
judges  of  said  election  precincts  respectively,  and  that  the  returns  made  by  the  said  judges, 
or  any  of  them,  were  incorrect,  as  is  in  the  said  notice  alleged.  And  I  iuither  deny  that  by 
any  improper  counting  of  the  votes  cast  at  said  election  in  said  precincts,  or  either  of  them, 
any  number  of  votes  was  counted  or  returned  as  having  been  polled  for  me  which  I  did  not 
receive ;  and  I  also  deny  that  a  smaller  number  of  votes  cast  at  said  election  in  said  precincts, 
or  in  either  of  them,  was  counted  or  returned  for  you  than  you  actually  received,  as  is  in  said 
notice  alleged. 

Second.  I  deny  that  any  person  or  persons  were  permitted  to  vote  for  me  at  the  following 
election  precincts,  or  in  either  of  them  in  said  district,  viz,  the  first,  second,  third,  fourth, 
and  fifth  precincts  of  the  sixteenth  ward  of  the  city  of  Chicaj^o;  the  third  precinct  of  the 
eighteentn  ward  of  the  citv  of  Chicago ;  the  first  precinct  of  the  nineteenth  ward  of  the 
city  of  Chicago ;  and  the  nrst,  second,  third,  and  fifth  precincts  of  the  twentieth  ward  of 
the  city  of  Chicago,  who  had  no  legal  right  to  vote  thereat,  as  is  in  the  said  notice  alleged. 

Third.  I  deny  that  the  Judges  of  election  in  and  for  the  first  product  of  the  twen- 
tieth ward  of  the  city  of  Chicago  did  not  comply  with  the  law,  and  allow  a  challenger 
of  voters  chosen  by  or  in  behalf  of  the  party  of  which  you  was  the  nominee  for  Representa- 
tive in  said  Congpress  from  said  third  Congressional  district  into  the  room  where  said 
ejection  was  held,  as  is  in  the  said  notice  alleged.     And  I  further  say  that  no  such  challen- 

Ser  of  voters  was  chosen  by  or  in  behalf  of  the  party  of  which  you  were  the  nominee ;  and 
lat  no  request  was  made  of  said  judges  for  the  admission  of  any  such  challenger  into  the 
room  where  the  said  election  was  neld.  And  I  further  say  that,  although  it  is  true  that  the 
ballot-box  containing  the  ballots  cast  at  the  first  precinct  of  the  twentietn  ward  was  removed 
from  the  place  where  said  election  was  held  to  a  hotel  in  said  precinct,  known  as  the  Hatch 
House,  and  there  remained  for  the  space  of  two  days  after  saia  election  was  held,  as  it  law- 
fullv  might,  yet  the  said  ballot-box  was  not  removed  from  the  place  where  said  election  was 
held  until  after  all  of  the  ballots  therein  contained  were  fully  canvassed,  counted,  and  the 
result  thereof  publicly  announced  as  required  by  law,  nor  until  after  the  said  judges  of  elec- 
tion had  made  a  record  of  the  number  of  votes  cast  for  each  candidate  at  said  election,  and 
bad  in  all  respects  discharged  their  duties  as  such  judges  of  election,  excepting  the  making 
and  signing  of  the  formal  return  and  depositing  the  same,  with  the  said  ballot-box,  with  the 
county  clerk ;  that  said  judges  of  election  having  thus  far  completed  their  duties,  at  a  late 
hour  of  the  night  after  election,  to  wit,  at  twelve  o'clock,  on  account  of  the  illness  of  one  of 
their  number,  adjourned  to  meet  on  the  5th  day  of  November,  A.  D.  1874,  whereupon,  by 
the  consent  and  agreement  of  said  judges,  their  chairman  took  the  said  ballot-box  into  his 
possession,  and  kept  the  same  in  his  possession  until  their  meeting  on  the  5th  of  Novem- 
ber, 1874. 

*  The  chairman  of  the  said  judges  at  the  time  of  said  election  resided,  and  for  a  long  time  prior 
thereto  had  resided,  at  said  Hatch  House,  and  had  apartments  therein.  The  said  ballot-box 
was  taken  to  the  apartments  of  said  chairman,  and  was  not  opened  or  tampered  with  by  any 
person  whatever,  nor  were  the  ballots  therein  contained  improperly  countea  or  any  improper 
returns  made  as  is  in  the  said  notice  alleged.  And  aUbougn  the  proprietor  of  said  Hatch 
House  was  a  candidate  for  office  at  said  election,  yet  he  never,  in  any  manner  whatever,  had 
the  possession  or  control  of  said  ballot-box,  or  intermeddled  therewith. 

Fourth.  I  deny  that  the  judges  of  the  third  precinct  of  the  eighteenth  ward  of  the  city  of 
Chicago,  in  the  same  district,  failed  to  comply  with  the  law  in  this :  that  said  judg^  did  not 
count  and  seal  up  the  ballots  cast  therein  at  said  election,  and  did  not  make  out  the  returns 
thereof  at  the  time  and  in  the  manner  provided  by  the  statute,  as  is  in  the  said  notice  alleged. 
And  I  further  deny  that  said  judges  allowed  the  ballot-box  containing  said  ballots  to  remain 
in  possession  of  parties  who  were  not  the  judges  or  officers  of  said  precinct  after  the  polls 
were  closed  until  the  next  day  after  said  election  was  held,  as  is  in  said  notice  alleged.  And 
I  further  denv  that  said  ballots  were  not  counted,  as  the  law  requires,  on  the  day  of  said 
election ;  and  that,  in  any  counting  said  ballot,  or  in  the  preparation  of  the  returns  thereof, 
any  persons  who  were  not  judges  or  officers  of  such  election  participated,  as  is  in  the  said 
notice  alleged. 

Fifth.  I  deny  that  in  the  first,  second,  third,  fourth,  and  fifth  precincts  of  the  sixteenth 
ward  ;  in  the  third  precinct  of  the  eighteenth  ward  ;  in  the  first  precinct  of  the  nineteenth 
ward ;  in  the  first,  second,  third,  and  fifth  precincts  of  the  twentieth  ward  of  the  city  of 
Chicago,  in  said  district,  or  in  either  of  said  precincts,  frauds  were  committed  at  the  polLa 
whereby  any  number  of  illegal  votes  were  received  or  counted  for  me,  or  votes  of  any  num« 
her  of  legal  or  qualified  voters  desiring,  intending,  and  offering  to  vote  for  you  were  re« 
fnsed  by  the  said  judges  of  election  at  the  said  polls,  as  is  in  the  said  notice  alleged. 

Sixth.  I  deny  that  at  the  polls  of  the  first  precinct  of  the  town  of  Evaustown,  in  said  dis- 
trict, any  number  of  illegal  votes  were  received,  counted,  or  returned  for  me  by  the  judges 
of  the  said  election  precinct,  as  is  in  the  said  notice  alleged. 

And  not  waiving  the  foregoing  denial,  or  any  part  of  the  same,  but  claiming  and  insist 
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iog  that  the  same  is  a  fall  and  suflficient  answer  to  each  and  all  the  charges  in  the  said  notice 
contained,  for  farther  answer,  say : 

First  That  I  received  a  majority  of  all  the  legal  votes  cast  at  said  election,  and  that  yoa 
did  not  receive  a  majority  of  said  votes. 

Second.  That  a  laree  namher  of  illegal  votes,  to  wit,  one  handred,  were  cast  and  coanted 
for  Toa  in  each  and  all  of  the  precincts  of  said  district  by  persons  who  were  not  legally  enti- 
tled to  vote  in  said  precincts  respectively. 

Third.  That  a  laree  namber  of  persons,  to  wit,  over  one  hundred,  who  temporarily  were 
inmates  of  the  poor-noose  in  the  town  of  Norwood  Park,  and  who  were  not  legal  voters  of 
said  town,  were  allowed  to  cast  their  votes  for  yon,  which  were  coanted  and  returned  for 
you. 

Fourth.  I  shall  contend  and  insist  that  all  illegal  votes  counted  and  returned  for  you  shall 
be  disregarded. 

Fifth.  That  a  large  number  of  ballots,  to  wit,  over  one  hundred,  were  by  some  person  or 
persons  to  me  unknown  put  into  the  ballot-box  in  the  second  precinct  of  the  seventeenth 
ward  of  the  city  of  Chicago,  which  were  not  cast  by  any  one ;  and  that  said  fraudulent  and 
illegal  ballots  were  counted  and  returned  by  the  judges  of  said  election  precinct  with  the 
votes  legally  and  properly  cast  at  said  election.  And  I  do  and  shall  insist  that  the  entire 
vote  returned  for  said  precinct  shall  be  disregarded,  for  the  reason  that  the  actual  legal  vote 
of  said  precinct  cannot  be  ascertained. 

Sixth.  I  shall  show  that  the  judges  of  election  of  the  several  precincts  in  said  district 
were  appointed  by  the  party  of  which  yon  were  the  nominee,  ana  were  favorable  to  your 
election ;  and  shall  insist  that  any  omissions  or  irregularities  on  their  part  were  to  my  preju- 
dice and  not  prejudicial  to  you.  

C.  B.  FARWELL. 

The  contestant  in  this  case  charges  that  in  the  first  precinct  of  the 
twentieth  ward  there  was  a  large  number  of  illegal  votes  received  and 
counted  for  contestee,  which  allegation  the  contestee  in  his  answer  de- 
nies. The  one  charges  fraud,  which  the  other  denies,  and  upon  this 
issue  of  fact  a  large  amount  of  testimony  has  been  taken  by  contestant. 
It  appears  from  the  record,  that  contestee  received  a  majority  of  171 
votes  in  said  precinct.  The  evidence  taken  upon  this  issue  shows  that 
a  large  number  of  persons  named  on  the  poll-lists,  and  voting  from 
places  therein  named,  did  not  reside  in  the  precinct,  or  that  the  resi- 
dences given  were  fictitious,  or  that  the  lots  upon  which  they  claimed 
to  reside  were  vacant;  and  so  conclusive  is  the  testimony  of  fraud 
in  the  polling  of  illegal  votes  and  fraud  upon  the  part  of  the  judges 
of  election  in  said  precinct  in  receiving  and  counting  illegal  votes, 
as  well  as  in  their  management  of  the  ballot-box  after  the  closing  of 
tiie  polls,  that  there  can  be  no  difference  of  opinion  upon  the  part  of  the 
committee  of  the  necessity  of  disregarding  the  conclusions  furnished  in 
the  returns  of  the  said  judges.  The  fraud  in  the  precinct  is  admitted. 
The  only  question  of  difference  is,  as  to  the  proper  method  of  dealing 
therewith  so  as  to  relieve  the  injured  party  from  its  effects.  We  hold 
the  law  upon  this  point  to  be  clear,  that  where  fraud  is  shown  to  exist, 
the  poll  shall  not  be  rejected  unless  it  be  impossible  to  purge  it  of  the 
fraud.  We  do  not  believe  such  a  state  of  facts  exists  in  this  case.  We 
therefore  hold  that  said  poll  should  be  purged  of  its  fraudulent  and  ille- 
gal votes,  while  upon  the  other  hand  it  is  claimed  by  the  friends  of  con- 
testee that  the  whole  vote  of  the  precinct  should  be  rejected.  It  is  ad- 
mitted that  the  true  poll-list  of  this  precinct  is  in  evidence  before  this. 
The  proof  on  the  part  of  contestant  shows  that  but  a  short  time  before 
the  election  a  registry  list  was  made  out  by  four  partisan  friends  of 
contestee,  upon  which  some  eight  hundred  names  were  placed,  made  up 
in  part  of  the  names  of  men  who  had  formerly  lived  in  said  precinct  but 
were  then  dead,  and  of  others  who  had  moved  out  of  the  precinct  prior 
to  the  election,  and  lists  of  names  appear  from  the  proof  to  have  been 
taken  from  this  registry  and  used  by  the  supporters  of  contestee,  who 
were  furnishing  names  to  voters.  The  testimony  conclusively  shows  that 
lM>me  persons  voted  four  and  fives  times  each ;  that  others  voted  upon  the 
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names  of  men  then  dead ;  others  upon  the  names  of  men  who  had,  pre- 
vioas  to  the  election,  moved  out  of  the  precinct;  and  in  many  instances 
the  same  name  was  used  several  times.  One  man  offering  to  vote  for 
contestant  was  refused  because  his  name  and  residence  bad  already  been 
voted  on.  It  cannot  be  said  that  explanation  is  to  be  found  lu  a  simi- 
larity of  names,  for  in  each  case  the  residence  of  the  voter  was  deseribed 
by  the  number  of  the  house  and  street,  &c.  This  is  true  of  every  name 
on  the  poll-book.  Under  the  law  of  Illinois  no  voter  whose  name  is  on 
the  registry -list  is  required  to  make  any  affidavit  unless  challenged.  The 
law  also  requires  the  judges  of  election  to  allow  one  challenger  tor  each 
party  in  the  room  where  the  votes  were  received.  The  testimony  shows 
that  this  was  refused  to  the  party  of  contestant,  and  that  the  outside  chal- 
lengers of  the  opposition  (contestant's)  party  were  threatened,  assaulted, 
and  driven  off,  the  polls  taken  possession  of  and  controlled  by  a  set  of 
ruffians,  supporters  of  contestee,  whose  conduct  and  bearing  deprived  the 
election  in  that  precinct  of  every  semblance  of  fairness.  The  testimony 
taken  by  contestant  shows  that  about  three  hundred  of  the  names  on  the 
poll-book  (a  majority  thereof  being  on  the  said  registry-list),  are  not  legal 
voters,  for  the  reason  that  the  places  given  as  their  residences  were 
fictitious,  they  not  residing  there  at  all,  or  vacant  lots  or  unoccupied 
buildings,  or  the  names  used  belonged  to  men  then  dead  or  to  others 
who  had  moved  away ;  and  this  proof  is  generally  made  by  the  owners 
of  the  lots  or  buildings  voted  from,  and  old  residents  of,  and  thoroughly 
acquainted  with,  the  locality. 

The  names  and  alleged  residences  of  the  voters  are  given  by  oon- 
teatant  in  his  testimony.  The  contestee  is  clearly  precluded  from  ques- 
tioning this  proof,  he  having  failed  to  call  these  men  and  prove  tlieir 
residences,  as  claimed.  Of  the  whole  number  thus  named  by  witnesses 
for  contestant,  there  was  but  one  called  by  contestee.  The  evidence  of 
fraud  in  receiving  and  counting  these  illegal  yotes  is  irresistible.  The 
question  presents  itself,  <^  On  whose  behalf  was  this  fraud  committed  !  " 

Presumption  is  raised  against  contestee,  from  the  fact  of  his  receiving 
a  large  m^ority  in  the  precinct.  It  is  also  proven  that  one  person  wl^ 
was  furnishing  names  to  illegal  voters  was  providing  them  with  tickets 
bearing  contestee's  name,  and  that  the  four  men  who  made  out  tlibe 
fraudulent  registry,  who,  with  one  addition,  constituted  the  judges  and 
elerks  of  election,  all  voted  for  contestee.  All  the  testimony  proving 
illegal  voting  in  this  precinct  is  adduced  by  contestant.  The  contestee 
ttas  called  no  witness  nor  made  any  attempt  to  show  an  illegal  vote  in  the 
precinct,  nor  does  he  claim  that  there  was  any  fraud  practiced  thecein 
by  contestant,  but  in  his  answer  says  that  there  was  no  illegal  votes 
given  for  him  in  said  precinct,  and  only  asks  to  have  the  whole  vote  of 
the  precinct  thrown  out,  after  the  number  of  illegal  votes  proven  by  con- 
testant to  have  been  given  to  contestee  exceeds  his  (contestee's)  majority 
in  the  precinct.  Contestee's  majority  in  the  precinct  is  171.  The  num- 
ber of  illegal  votes  proven  to  have  been  given  him  in  the  precinct  is  252, 
so  that  a  r^ection  of  the  whole  poll  would  give  to  contestee  the  advantage 
of  the  difference  between  these  numbers,  or  81  votes.  ''No  man  sh^ 
be  allowed  to  take  advantage  of  his  own  wrong,"  is  one  of  the  plunest 
and  best  settled  of  legal  principles.  The  law  says,  ''A  wrongful  or  fraud- 
ulent act  shall  not  be  allowed  to  conduce  to  the  advantage  of  the  party 
who  committed  it."  The  old  rule  is,  '^At  law  fraud  destroys  righta.  If 
I  mix  my  corn  with  another's,  he  takes  all."  If  contestee  can  have  the 
whole  vote  of  this  precinct  r^ected  because  of  the  fraud  perpetrated  by 
his  own  supporters  and  in  his  own  interest,  as  proven  in  the  record  and 
not  denied,  then  be  is  rewarded  to  the  extent  of  81  votes  for  the  perpe. 
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tratioD  of  said  fraads.    The  proposition  appears  to  be  iaequitable  and 
illegal,  bordering  too  closely  upon  absurdity  to  admit  of  argument. 
By  the  law  of  elections  it  is  held  (American  Law  of  Elections,  sec.  304) : 

Nothing  short  of  the  impossibility  of  ascertaining  for  whom  the  majority  of  the  votes 
were  given  ought  to  vacate  an  election. 

Again,  sec.  305,  p.  231: 

It  is  the  first  daty  of  the  tribunal  trying  the  contest  to  purge  the  poll  of  the  illegal  votes, 
if  this  can  be  done. 

This  rule  is  particularly  applicable  in  a  case  where  it  is  proven  that 
illegal  votes  were  received  and  countedj  rather  than  in  cases  where  from 
the  proof  of  irregularities  upon  the  part  of  the  judges  it  was  to  he  pre- 
sumed that  the  count  and  returns  were  illegal.  The  method  used  in  this 
election  was  such  that  had  fairness  and  honesty  been  observed,  the  poll 
of  this  precinct  could  have  been  purged  with  certainty  and  without  diffi- 
culty. Every  voter's  name  was  entered  upon  the  poll-book  as  he  voted. 
Opposite  his  name  was  written  the  street  and  number  of  his  residence, 
as  given  by  himself;  also  a  poll-book  number,  and  the  testimony  of  the 
judges  shows  that  the  same  number  as  that  opposite  his  name  on  the 
poll  book  was  written  on  the  ballot  of  every  voter  before  it  was  put  into 
the  box,  so  that  when  proof  is  made  that  any  name  on  the  poll-book  i« 
ftctitious,  or  not  the  name  of  a  legal  voter,  it  is  only  necessary  to  select 
the  ballot  bearing  the  corresponding  number,  and  thus  identify  the 
candidate  from  whose  vote  the  deduction  should  be  made.  In  this 
case  the  proof  shows  that  after  the  election  was  closed,  the  ballot- 
box  was  taken  off  by  one  of  the  judges  to  the  house  of  a  candidate  on 
the  same  ticket  with  the  contestee,  and  there  left  for  two  days  befbre 
the  official  returns  were  made,  and  that  the  friends  of  contestee  having 
charge  thereof  withheld  their  returns  until  the  other  precincts  were 
beard  from ;  that  when  said  official  returns  were  made  the  ballots  were 
sealed  and  returned  to  the  county  clerk,  and  were  not  again  opened 
until  in  taking  the  testimony  in  this  case  they  were  produced  and  opened 
in  the  presence  of  the  parties  to  this  contest  or  their  attorneys  and  the 
officers  taking  the  testimony.  Then  great  irregularity  appeared  in  the 
numbering  of  the  ballots.  There  werefotrnd  1^  nmnea  en  the  poUrbook 
for  which  no  ballate  were  founds  198  ballots  of  duplicate  and  triplicate 
numbers.  There  were  only  073  names  on  the  poll-book,  but  there  are 
ballots  numbered  674, 675,  675, 676,  and  677.  It  is  clear  that  the  ballot- 
box  had  been  tampered  with,  but  it  must  be  remembered  that  the  box 
was  in  the  custody  of  the  Mends  and  supporters  of  contestee,  which 
raises  the  presumption  that  whatever  alterations  or  changes  were  made 
were  in  his  interest  and  to  his  advantage.  It  must  be  to  the  disad* 
vantage  oi  contestant  to  be  forced  to  purge  this  poll  of  A^udulent  or 
illegal  votes,  after  the  ballots  had  been  thus  manipulated  by  the  friends 
and  in  the  interest  of  contestee.  In  such  a  condition  of  things,  would 
it  be  inequitable  or  unfair  to  hold  that  whenever  an  illegal  vote  was 
proven  it  should  be  charged  to  contestee,  whether  a  ballot  bearing  a 
corresponding  number  was  found  for  him  or  not  f  In  the  case  of  Duffey^ 
4th  Brewster,  p.  531,  the  court  held,  ^'  U]K)n  notice,  &c.,  that  fraudulent 
votes  had  been  received,  the  burden  of  proof  falls  upon  the  candidate 
advantaged  by  the  count,  to  show  that  the  person  so  voting  was  a  legsd 
voter  or  voted  for  his  opponent ;  otberwine  it  will  be  presumeil  that  they 
were  polled  and  counted  for  him,  and  the  poll  will  be  purged  by  strik- 
ing the  whole  number  of  such  votes  from  his  count."  This  ruling  was 
no  doubt  based  upon  the  presumption  that  the  party  receiving  the  ma- 
jority is  responsible  for  the  fraud,  and  upon  which  presumption  the 
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court  felt  warranted  in  throwing  the  burden  of  proof  on  him,  and  thas 
pnrging  the  poll.  Bat  the  application  of  this  rale,  which  might  be 
claimed  to  be  stringent,  is  not  asked  or  contended  for  in  this  case.  Here 
it  is  only  proposed  to  deduct  from  the  returned  vote  of  the  contestee  the 
number  of  illegal  votes,  with  ballots  bearing  numbers  corresponding  to 
the  names  of  the  illegal  voters  proven  to  have  been  received  by  him  in 
this  precinct  (there  are  84  names  in  addition  to  these  proven  to  be  of 
illegal  voters,  for  which  there  are  no  ballots,  and  we  disregard  them), 
and  it  is  held  that  the  adoption  of  this  method  for  the  purging  of  said 
poll  will  necessitate  the  deduction  of  252  votes  from  the  returned  votes 
of  contestee.  Other  evidences  and  proofs  of  fraud  in  this  precinct 
might  be  cited,  such  as  the  purloining  of  the  poll-book  from  the  poisses- 
sion  of  the  county  clerk,  &c.  The  fact  that  the  returned  majority  for 
contestee  will  be  overcome,  and  the  contest  probably  determined  be- 
tween the  parties,  should  the  conclusions  herein  set  forth  be  concurred 
in,  must  be  accepted  as  the  explanation  for  dwelling  at  such  length  opon 
questions  involved  in  the  poll  of  this  precinct. 

Second  precinct j  twentieth  ward, — ^Gostestanfc  claims  to  have  proven 
12  illegal  votes  to  have  been  received  and  counted  for  contestee  in  the 
second  precinct  of  the  twentieth  ward  ;  10  are  admitted  upon  the  other 
side,  which  latter  number  is  allowed  him. 

Fifth  precinct  of  the  twentieth  ward. — In  the  fifth  precinct  of  the 
twentieth  ward  contestestant  has  proven  3  illegal  votes  for  contestee, 
which  are  admitted  upon  the  other  side,  and  which  we  allow  himT 

Third  precinct  of  eighteenth  ward, — In  the  third  precinct  of  the  eight- 
eenth ward  it  clearly  appears  from  the  testimony  that  after  the  election 
had  closed,  the  ballot-box,  together  with  the  ballots  and  all  the  papers 
pertaining  to  the  election,  were  left  open  over  night  in  a  drinkingsaloon, 
in  charge  of  no  one,  unless  it  was  the  keeper  of  said  saloon,  who  is  shown 
by  the  poll-book  to  have  been  a  supporter  of  contestee's,  and  who  was 
not  an  officer  of  election  in  said  precinct  nor  authorized  to  take  charge 
of  said  ballot-box  under  the  law.  Further,  it  is  shown  by  the  testimony 
that  on  the  day  after  the  election  some  of  the  officers  thereof,  together 
with  several  other  unauthorized  persons,  went  to  the  said  saloon,  took 
charge  of  the  ballot-t>ox  and  ballots,  and  made  a  count  thereof,  where- 
upon what  was  claimed  to  be  an  official  return  of  the  election  in  said 
precinct  was  made,  either  by  some  of  the  officers  present  or  by  their  un- 
authorized assistants,  showing  a  majority  in  said  precinct  of  14  votes  for 
contestee.  It  is  shown  by  the  testimony  of  one  witness  that  the  said 
majority  of  14  votes  for  contestee  was  stated  to  him  on  the  night  of  the 
day  of  election  by  some  of  the  officers,  after  a  count  of  the  ballots  had 
been  had  by  them,  and  that  he  reported  the  same  to  police  headquarters 
that  night;  but  it  clearly  appears  that  said  officers  did  not  regard  the 
count  had  or  report  given  thereon,  upon  the  night  of  election,  either  as 
final  or  official,  as  no  record  or  memoranda  thereof  was  made ;  and  upon 
the  following  day  they  proceed  to  the  canvass  of  the  said  poll  as  stated 
above,  and  from  such  count  made  out  that  which  purports  to  be  the  offi- 
cial returns  of  the  election  in  said  precinct.  Under  these  circumstances, 
although  it  does  not  change  the  result,  we  feel  constrained  to  regard  the 
returns  from  this  the  third  precinct  in  the  eighteenth  ward  as  wanting 
in  regularity  and  certainty,  and  think  they  should  be  rejected. 

Fourth  precinct  of  eighteenth  ward. — In  this  precinct  contestee  objects 
to  a  number  of  affidavits  furnished  by  non  registered  voters,  because  of 
their  not  being  signed  by  the  affiants,  though  properly  certified  to  by  the 
officer  taking  the  same.  We  hold  that  said  affidavits  are  cleiarly  8uffi> 
oient.    In  this  precinct  contestant  objects  to  7  affidavitiS  furnished  by 
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voters  for  contestee^  upon  the  ground  that  they  do  not  appear  to  have 
been  sworn  to  before  an>  officer.  There  is  no  jnrat  thereto;  it  is  agreed 
that  the  same  are  fatally  defective,  and  6  votes  therefore  should  l^  de- 
ducted from  coutestee.  In  this  precinct  it  is  proven  by  Hirsch  (witness 
for  coutestee)  that  13  voters  therein  given  to  contestee  were  from  vacant 
lots  or  persons  residing  out  of  the  precinct ;  that  number  should  be  de- 
ducted ft*om  contestee.  In  this  precinct  contestee  claims  to  have  proven 
10  illegal  votes  for  contestant,  becanse  of  non-residence,  while  it  is  not 
clear  that  more  than  6  are  so  proven  iu  the  record ;  we  therefore  deduct 
from  contestant  that  number,  viz,  6. 

PAUPERS. 

Garwood  Park. — At  this  precinct  the  contestee  received  51  and  con- 
testant 94  votes. 
The  contestee,  in  his  answer,  charges  : 

Third.  That  a  larfi^e  namber  of  illeji^l  votes,  to  wit,  over  one  hundred,  who  temporarilj 
were  inmates  of  the  poor-house  in  the  town  of  Norwood  Park,  and  who  were  not  legal 
voters  of  said  town,  were  allowed  to  cast  their  votes  for  you,  which  were  counted  and  re- 
turned for  yon. 

This  charge  is  very  vague  and  uncertain,  and  leaves  the  reader  in 
ignorance  of  any  other  objection  to  these  votes  than  the  simple  fact  that 
they  are  paupers.  But  as  the  law  of  Illinois  allows  paupers  to  vote,  it 
is  evident  that  the  objection,  as  disclosed  by  the  testimony  and  the  brief 
of  the  contestee,  is  to  the  residence  of  these  supposed  paupers.  On  this 
subject  the  contestee  examined  a  number  of  witnesses,  whose  testimony 
is  too  voluminous  for  this  report,  and  reference  is  hereby  made  to  the 
printed  record  for  the  same.  It  will  be  seen  the  contestee  seeks  to  show 
that  about  GO  voters  from  the  Cook  County  farm — the  poor-house — were 
paupers,  and  that  the  last  residence  of  these  alleged  paupers  before  they 
entered  the  poor-house  was  in  districts  outside  of  Norwood  Park,  the 
voting  precinct.  For  this  purpose  he  resorts  to  negative  evidence;  that 
is,  he  does  not  seek  to  prove  the  residence  of  each  voter,  but  introduces 
witnesses  to  prove  that  no  such  persons,  to  their  knowledge,  lived  in 
said  precinct  As  many  as  six  witnesses  are  examined  on  these  points. 
Why  resort  to  all  this  trouble,  expense,  and  uncertain  testimony,  when, 
if  they  had  been  paupers,  the  record  evidence  would  have  stared  him  in 
the  face  Y    The  Illinois  statute  says : 

The  keeper  of  the  poor-house  shall  keep  an  account  showing  the  name  of  each  person  ad- 
mitted to  the  county  poor-house,  the  time  of  his  admission,  the  place  of  his  birth,  and  shall 
each  year  file  with  the  county  clerk  of  his  county  a  copy  of  the  iame. 

So  that  if  these  voters  from  the  Oook  County  farm  had  been  paupers, 
the  record  evidence,  from  necessity,  was  right  at  hand  to  prove  it.  It 
(K>uld  not  have  been  forgotten ;  for  the  line  of  examination  of  Kimberly 
by  contestee's  counsel  went  to  the  point  of  the  rolls,  but  failed  to  go 
farther.  He  was  asked  for  his  pay-rolls.  He  was  asked  to  describe  the 
receiving-house,  and  he  answers : 

When  paupers  come  there,  thev  are  taken  to  this  man  in  this  house,  who  keeps  my  books 
and  has  charge  of  the  wards;  who  enters  Uuir  namest  and  are  sent  from  there  to  the  different 
wards. 

Why  not  at  that  point  have  asked  for  the  production  of  the  list  of 
paupers' names  thus  entered  at  the  receiviug-houne  f  Surely  it  was  not 
forgotten  when  attention  was  thus  directed  to  the  fact  that  rolls  were 
kept. 

Revised  statute  of  Itlinoisj  1874,  chapter  46,  section  65. 

Erery  person  having  resided  in  this  State  one  year,  in  the  county  ninety  days,  and  in  the 
election  matrict  thirty  days  next  preceding  any  election  therein,  who  was  an  elector  in  this 
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State  on  the  Ist  day  of  April.  A.  D.  1848,  or  obtained  a  certificate  of  natnraliaation  befure 
any  court  of  record  of  this  State  prior  to  the  first  daj  of  Janoary,  in  the  year  of  oar  Lord 
1870,  or  who  shall  be  a  male  citizen  of  the  United  States,  above  the  age  of  21  years,  shall  be 
entitled  to  vote  at  such  election. 

See  const.,  art.  7,  sec.  1. 

Sec.  66.  A  petTMinent  abode  is  neeestaiif  to  conttUute  a  reiidenee  wUkim  th$  meanimgoftki 
proeeding  Button, 

Sec.  67.  Whenever  at  anv  election  any  person  offering  to  vote  is  not  personally  known 
to  the  jndges  of  election  to  have  the  qnalifacations  mentioned  in  the  two  preceding  sections, 
if  his  vote  is  chaUeneed  by  a  legal  voter  at  snch  election,  he  shall  make  oath  and  subscribe 
an  affidavit  in  the  following  fortn,  which  shall  be  retained  by  the  judges  of  election,  and 
returned  by  them  with  the  poll-books : 

State  op  Illinois, 

County  of  Cook^  $$ : 

I  do  solemnly  swear  that  I  am  a  citizen  of  the  United  States ;  that  I  have  resided  in  this 
State  one  year,  in  this  county  ninety  days,  and  in  this  election-district  thirty  days  next  pre- 
ceding this  election,  and  that  I  have  not  voted  at  this  election.    (Formal  parts  omitted.) 
Subscribed,  &.c. 

Sec.  6vS.  In  addiUon  to  such  an  affidavit,  the  person  so  challenged  shall  produce  a  witness 
personally  known  to  the  judges  of  election,  and  resident  In  the  prednct,  or  who  shall  be 
pronred  by  some  legal  voter  of  such  precinct,  known  to  the  judgee  to  be  such,  who  shall  take 
the  following  oath : 

*'  I  do  solemnly  swear  that  I  am  a  resident  of  this ,  and  entitled  to  vote  at  this 

election,  and  that  I  have  been  a  resident  herein  for  one  vear  last  past,  and  am  well  ac- 
quainted with  the  person  whose  vote  is  now  offered,  and  that  he  is  an  actual  and  hamm-Jide 
resident  of  this  election-precinct  and  has  resided  herein  thirty  days,  and,  as  I  verily  believe, 
in  this  county  ninety  days,  and  in  this  State  one  year  next  preceding  this  election.** 

It  will  thus  be  aeen  that  no  man  in  Illinois  can  vote  who  is  challenged 
natil  he  takes  the  oath  prescribed  by  section  67,  and  also  prove  by  a 
legal  voter,  nnder  section  OS,  the  truth  of  all  that  the  voter  has  sworn. 
This  being  done,  it  is  the  duty  of  the  election-officers  to  record  his  vote. 
In  this  precinct  all  those  precaations  were  observed,  and  the  affidavits 
of  the  voters  and  the  witnesses  are  duly  filed  and  retnmed. 

No  fraud  being  proved,  or  attempted  to  be  proved,  in  the  offioers  who 
received  the  votes,  the  question  recurs,  what  d^^e  of  proof,  as  to  the 
illegality  of  these  voters,  ought  to  obtain  to  justify  this  committee  in 
exclitding  votes  thus  received,  counted,  and  duly  certified  Y 

In  the  celebrated  New  Jersey  cases,  1st  Bart.,  page  25,  the  committee 
say: 

li  ii  not  sufficient  that  there  should  exist  a  doubt  as  to  whe^er  the  vote  is  lawfiil  or  nol, 
but  conviction  of  its  illegality  should  be  readied  to  the  exclusion  of  all  reasonable  deabt 
before  the  committee  are  authorized  to  deduct  it  from  the  party  for  whom  it  was  received  at 
the  polls. 

In  Rogers's  Law  and  Practice  of  Election  Oommtttees,  page  116,  it  is 
said: 

So  in  petitions  against  candidates  on  the  ground  of  want  of  sufficient  qualificatioB, 
although  a  negative  is  to  be  proved,  it  is  the  usage  of  Parliament  that  the  party  attacking 
the  qualification  is  bound  to  oisprove  it. 

So  run  all  the  authorities,  that  a  vote  once  legally  cast  cannot  be  set 
aside  except  upon  proof  so  strong  as  to  produce  the  certain  moral  con- 
viction that  the  said  vote  was  illegal.  The  burden  of  proof  is  on  the 
party  assailing  the  vote.  See  Cessna  vs.  Myers  (McCreary,  page  426), 
wherein  Judge  Hoar,  in  behalf  of  the  committee,  says,  ''The  burthen 
of  proof,  when  either  party  insists  that  a  vote  should  be  deducted  from 
those  cast  and  returned  for  his  competitor,  is  upon  that  party  to  show 
the  person  whose  vote  is  in  question  voted,  and  that  he  voted  for  his 
competitor,  and  that  he  lacked  some  one  of  the  qualifications  to  consti- 
tute him  a  voter.'' 

Admit,  for  the  argument,  that  the  law  of  Illinois  disqualifies  paupers 
from  voting  in  that  State,  is  the  testimony  in  this  case  sufficient  to 
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satisfy  the  judgment  that  those  ^^  employes,"  as  they  were  called,  were 
jpaopers  t  We  think  not,  though,  secondarily,  the  weight  of  evidence 
is  that  they  were  a  class  employed  by  the  superintendent  of  the  poor- 
house  by  order  of  the  board  to  do  work  upon  the  county  farm  and  about 
the  premises,  and  to  receive  their  clothing  and  food  as  a  compensation. 
We  know  the  human  heart  revolts  at  being  called  a  pauper,  and  that 
there  are  many,  many  poor  persons  in  every  county  who  would  gladly 
work  the  remainder  of  their  days  for  their  food  and  clothing  rather  than 
be  called  paupers.  To  this  class,  it  seems  to  your  committee,  these 
voters  belong.  Therefore,  in  the  light  of  the  authorities  and  the  evi- 
dence, your  committee  could  not  strike  off  these  votes,  even  if  the  law 
prohibited  paupers  from  voting.  But  the  law  of  Illinois  does  allow 
paupers  to  vote,  and  the  con testee  attacks,  in  his  evidence  and  the  brief 
of  his  very  learned  and  able  counsel,  the 

BESIDENGE 

of  these  parties.  This  brings  us  to  consider  the  law  of  residence  within 
the  meaning  of  the  constitution  of  Illinois  so  as  to  allow  the  exercise  of 
the  election -franchise. 

!No  question  has  been  more  discussed  and  to  less  purpose  than  the 
definitions  of  ^'  residence  "  and  ^^  domicile."  No  two  authors  precisely 
agree  in  their  attempt  to  define  them.  But  all  agree  upon  the  universal 
principle  that  every  man  must  have  a  domicile.  We  can  well  un- 
derstand why  a  strict  rule  should  apply  in  the  definitions  of  these 
terms,  as  has  ever  been  and  will  be,  in  regard  to  domicile  where  the 
tights  of  property,  the  law  of  descent  and  distribution,  the  law  of  the 
duty  of  the  citizen  or  the  subject  to  his  government,  are  involved.  We 
can  as  readily  see,  in  regard  to  suflfrage,  why  the  strictness  of  the  rule 
should  not  apply  in  our  government.  While  the  extent  to  which  suf- 
firage  may  be  carried  is  under  the  control  of  the  law  power  of  the  several 
States,  conferred  by  their  constitutions,  yet  suffiragein  some  form  is  in- 
herent in  our  government  and  forms  its  very  basis.  Without  the  tree 
and  legitimate  exercise  of  this  right,  we  can  have  no  republican  govern- 
rnent ;  and  all  laws  passed  by  the  States  requiring  its  exercise  in  par- 
tieiilar  localities,  and  requiring  a  residence,  are  not  to  abridge  the  sacred 
right,  but  to  guard  and  protect  it  from  abuse  and  violation. 

As  we  said  above,  this  question  of  residence  has  been  much  discussed. 
Yattel  defines  domicile  to  be  '^  a  fixed  residence  in  any  place  with  an 
intent  of  always  staying  there."    Judge  Story  says : 

In  a  strict  and  legal  sense  that  is  properly  the  domicile  of  a  person  where  he  has  fixed  his 
tnie  permanent  home  and  establishment,  and  to  which,  whenever  he  is  absent,  he  has  the 
intention  of  retnmincf. 

Chief  Justice  Shaw,  5  Pick.,  234  : 

It  is  difficult  to  g^ve  an  exact  definition  of  habitancy.     *     *     *    It  is  manifest,  therefore 
that  it  embraces  the  fact  of  residence  at  a  place  with  the  intent  to  regard  it  his  home. 

In  the  late  edition  of  American  Cyclopedia  we  find  domicile  defined 
to  be — 

The  place  where  by  law  a  man  is  deemed  to  reside.    There  has  been  mach  oonfasion  and 
conflict  of  opinion  as  to  what  shall  constitute  a  man's  domicile,  which  is  not  necessarily  the 
same  as  his  residence.    The  term  residence  has  no  other  meaning  than  actual  residence  and 
engagement  in  business,  which  it  will  be  seen  does  not  per  st  constitute  a  domicile  in  respect 
to  other  legal  incidents. 

Bouvier  says : 

But  it  is  to  be  observed  that  circumstances  which  ought  to  beheld  sufficient  to  establlaK^. 
oiiinaciTcial  domicile  in  time  of  war,  and  a  matrimonial  domicile,  ot  iotexi'sva  Qrc^o\\\\<»\^<^\sv< 
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icile  in  time  of  peace,  might  not  be  such  as  would  establish  a  principal  or  testameniarj  dom- 
icile, for  there  is  a  wide  difference  in  applying  the  law  of  domicile  to  contracts  and  wills. 
(Phill.  on  Dom.,  11  Pick.,  410 ;  10  Mass.,  488 ;  4  Wash.  C.  C.  R..  514.) 

There  is  a  wide  difference  between  a  man's  residence  and  his  domicile.  He  may  have  a 
domicile  in  Philadelphia,  and  still  he  may  have  a  residence  in  New  York.  (Bobts.  Eoc 
E.,75.) 

A  resident  is  a  person  coming  to  a  place  with  the  intention  of  establishing  his  domicile  or 
permanent  residence  there,  and  who  in  consequence  actually  remains  there. 

We  will  now  review  all  the  cases  referred  to,  and  which  we  have  found 
directly  involving  the  right  of  paapers  to  vote  in  the  township  or  elec- 
tion-precinct to  which  they  were  removed,  and  whether  or  not  they  ac- 
quire a  residence  therein  within  the  meaning  of  the  election  laws. 

The  first  case  which  came  before  the  House  involving  this  question  is 
Monroe  V8,  Jackson  (1st  Bart.,  98),  from  New  York.  The  contestant 
alleged  that  163  paupers  and  upward  from  the  almshouse  and  hospital 
in  the  eighteenth  ward  voted  at  the  third  election-district  of  said  eight- 
eenth ward  for  the  sitting  member,  which  paupers  had  not  been  admitted 
to  said  almshouse  from  the  said  third  district  of  the  eighteenth  ward, 
and  that  9  others  of  said  paupers  voted  in  the  second  district  of  the 
twelfth  ward  who  did  not  reside  in  said  district  before  they  were  ad- 
mitted to  the  poor-house. 

The  committee,  a  majority,  in  their  report,  sa^"^: 

The  first  question  to  which  the  committee  think  it  necessary  to  turn  their  attention  is  that 
which  arises  under  the  law  of  New  York,  as  to  the  right  of  ii> mates  of  almshouses  and  hos- 
pitals to  vote.  The  law  provides  that  no  person  shall  be  de(  med  to  have  lost  or  ncquireda 
residence  *  *  *  by  being  in  a  poor-house,  almshouse^  hospital^  or  asylum^  in  which  he 
shall  be  maintained  at  the  public  expense.  TLe  plain  meaning  is,  that  he  ueither  loses  Uie 
residence  he  had  before  he  went  there  nor  acquires  a  new  one  by  going  there.  He  votes, 
therefore,  upon  his  former  residence — that  is,  in  the  district  or  ward  where  he  lived  before 
he  became  an  inmate  of  the  almshouse. 

The  minority  of  the  committee  reported  the  right  of  these  paupers  to 
vote,  and  denied  the  right  of  the  legislature  of  New  York  to  pass  a  law 
saying  they  could  not  acquire  a  residence  at  the  poor-house.  The  com- 
mittee deducted  the  pauper  vote  which  elected  the  contesteant  by  14 
votes,  and  offered  the  usual  resolutions  to  unseat  the  sitting  member 
and  seat  the  contestant.  The  minority  reported  in  favor  of  counting 
pauper  vote,  and  in  favor  of  the  sitting  member.  The  House,  com- 
posed of  a  majority  of  the  political  friends  of  the  contestant,  declared, 
by  a  vote  of  104  to  91,  the  seat  vacant,  and  referred  the  question  back 
to  the  people.  This  case  certainly  does  not  strengthen  the  pretension 
of  the  sitting  member,  for,  it  will  be  observed,  there  the  law  of  the  State 
expressly  provided  that  paupers  should  not  acquire  a  residence  in  the 
almshouse,  and  in  the  face  of  that  the  House  would  go  no  further  than 
to  so  far  doubt  as  to  express  no  opinion,  and  refer  the  whole  question 
back  to  the  people.  The  State  of  Illinois  has  no  such  law.  The  legisla- 
ture of  New  York  must  have  been  of  the  opinion  that  paupers  could 
acquire  a  residence  at  a  poor-house,  or  there  would  have  been  no  neces- 
sity to  pass  a  law  to  prevent  it.  The  weight  of  this  case,  aside  from  the 
New  York  statute,  is  clearly  in  favor  of  the  right  of  paupers  to  vote  at 
the  poor-house  precinct. 

The  next  case  is  that  of  Covode  vs.  Foster  (2d  Bart.,  600).  In  that 
case  the  House  met  the  question  fully  and  decided  that  paupers  acquired 
no  residence  at  the  poor-house,  and  that  they  could  not  vote  out  of  the 
district  from  which  they  went. 

Then  comes  Taylor  vs.  Beading  (2  Bart.,  661).  Both  of  these  last  cases 
were  from  the  State  of  Pennsylvania.  In  the  latter  only  three  votes 
were  claimed  by  contestant  as  paupers  voting  out  of  their  precinct. 
Under  the  influence  of  the  decision  of  Covode  vs.  Foster,  the  counsel 
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for  the  sitting  member  admitted  the  three  paaper  votes  to  be  bad,  so 
that  the  qaestion  of  the  right  of  paupers  to  vote  was  Dot  really  before 
the  committee,  and  was  not  passed  ou  by  the  Hoose.  As  authority,  it 
is  only  of  the  value  of  the  admission  of  the  attorney,  and  no  more.  Bat 
before  this  case  was  reported  to  the  House  a  contest  arose  in  the  senate 
of  Pennsylvania  involving  the  same  question  which  had  been  involved 
in  this  case.  Mr.  Randall,  from  the  minority  of  that  committee,  says^ 
in  his  report : 

Although  those  votes  (the  three  pauper  votes)  were  admUte<3  as  against  the  sitting  mem- 
ber in  his  brief,  jet  at  the  time  of  that  admission  the  conclusive  opinion  of  the  Hon.  B.  H. 
Brewster,  late  attorney-general  of  Pennsylvania,  had  not  been  promulgated.  On  the  adju- 
dication of  said  case,  the  opinion  of  Mr.  Brewster  was  accepted  as  determining  the  legally 
of  this  class  of  votes,  and  tne  votes  were  retained  as  legal. 

As  the  two  last  cases  referred  to  were  construed  by  the  law  of  Penn- 
sylvania, we  deem  it  proper  to  give  to  the  House  in  full  this  able  opinion. 
It  was  delivered  in  the  case  of  Scull  against  Findley.  Findley  was  the 
returned  member.  He  held  his  seat  by  virtue  of  a  poor-house  vote, 
which  voters  had  been  sent  there  from  other  districts. 

Ex-Attomey  Brewster  on  the  Findley-Scull  case  : 

Third.  Is  a  poor  man  T pauper  in  a  county  poor-house)  a  qualified  elector  in  the  poor-house 
election-district,  although  said  poor  man  (pauper)  had  been  sent  there  from  another  election* 
district,  provided  he  is  a  white  freeman,  a  citizen  of  the  United  States,  and  has  resided  in 
this  State  at  least  one  year,  and  in  the  election-district  where  be  offers  to  vote  at  least  ten 
days  immediately  preceding  such  election,  and  within  two  years  paid  a  State  or  county  tax, 
which  shall  have  oeen  assessed  at  least  ten  days  before  the  election,  and  has  been  regis- 
tered T 

Answer.  Such  a  person  is  a  qualified  elector  and  can  vote,  and  his  vote  cast  is  a  lawful 
vote,  and  as  good  as  any  man's  vote,  and  it  ought  to  be  so.  The  Constitution  establlshas 
this,  and  it  does  not  disqualify  him  because  he  is  poor.  That  does  not  deprive  him  of  bis 
freedom  or  his  citizenship. 

They  are  amenable  to  the  law,  and  being  so,  upon  the  very  fundamental  principles  of  oar 
government  have  a  right  to  be  represented  and  to  say  who  shall  make  the  laws.     It  is  not 

{)roperty  or  poverty  that  rules  here.  It  is  the  man,  responsible  to  God,  and  responsible  to  the 
aw.  To  say  otherwise,  would  make  poverty  worse  than  a  crime.  The  pauper  is  bound  by 
every  law  upon  the  statute-book,  and  is  protected  by  every  provision  of  the  constitution,  as 
much  so  as  the  wealthiest,  wisest,  or  most  successful  man  in  the  community.  Sickness,  the 
calamities  and  accidents  of  life,  mav  reduce  men  to  this^sad  condition.  That  is  bad  enou|j;h. 
The  law  never  intended  to  add  to  bis  miseries  by  making  him  the  only  slave  that  remains 
in  our  republic.  All  the  duties  of  life  bind  him  ;  he  can  make  a  contract ;  he  can  be  obliged 
to  testify;  he  can  marry;  he  c^n  sue  and  be  sued;  he  is  only  restrained  and  bound  by 
rules  as  every  one  is  who  lives  in  any  institution.  Persons  in  hospitals,  asvlums,  factories, 
homes  for  disabled  soldiers,  public  works,  government  shops,  and  all  kinds  of  public  an  1 
eleemosynary  institutions,  as  well  as  private  establishments,  are  bound  by  fixed  rules,  that 
are  enacted  for  the  preservation  of  good  order,  to  maintain  discipline,  and  carry  out  the  pur- 
poses of  the  establishments  This  is  all  that  he  is  subjected  to,  and  these  rules  and  the  re- 
straints of  the  house  he  can  relieve  himself  from  at  any  moment  by  asking  for  his  discharge. 
The  poor-house  is  his  residence;  it  would  be  there  that  process  of  law,  criminal  or  civil, 
would  be  served  upon  him  ;  and  it  is  from  that  residence  he  may  vote,  provided  he  has  lived 
there  ten  days  preceding  the  election  and  conformed  to  the  requirements  of  the  law.  If  to 
receive  public  support  would  be  legal  cause  of  disqualification,  we  must  not  forget  that 
even  now  a  large  number  of  white  and  black  citizens  of  the  southern  portion  of  this  nation 
are  still  receiving  and  levying  upon  the  supplied  bounty  of  the  government.  What  would 
be  their  condition  ?  For  some  of  those  who  have  received,  ana  still  receive,  that  bounty 
were  once  the  wealthiest  and  best  bred,  and  the  most  accomplished,  and  sometimes  reputed 
the  wisest,  people  in  this  region.  By  the  calamities  of  war  they  are  reduced  to  want ;  but 
God  forbid  that  they,  or  any  one,  should  by  any  calamity  be  stripped  of  their  right  of  man- 
hood, and  bmtaliz^  down  to  that  slavery  from  which  we  have  been,  by  God's  providence, 
all  emancipated. 

I  am,  respectfully, 

BENJAMIN  HARRIS  BREWSTER. 

The  case  of  Scull  vs.  Findley  was  referred  to  a  committee,  a  miyority 
of  whom  were  his  (BcqU's)  political  friends,  and  a  majority  of  the  com- 
mittee reported  in  favor  of  counting  the  pauper  vote  and  of  their  right 
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to  vote.  The  senate,  composed  of  a  majority  of  the  contestaDt's  politi- 
cal party,  Bustained  that  report,  and  confirmed  their  political  opponent 
in  his  seat  against  their  friend;  thus  giving  the  opinion  of  the  highest 
political  body  in  Pennsylvania  upon  the  trae  construction  of  their  own 
laws.  This  case  would  certainly  balance,  if  not  outweigh,  Oovode  v$. 
Foster. 

Next,  and  last,  is  the  case  of  Cessna  vs.  Myers.  This,  too,  was  from 
Pennsylvania,  and  involved  the  right  of  paupers  to  vote  in  the  precinct 
of  the  poor-house,  though  they  had  gone  there  from  other  districts. 
In  this  case  the  committee  unanimously  decided  the  residence  of  the 
pauper  was  the  poor-house^  and  that  he  had  a  right  to  vote  there  regard- 
less of  the  district  from  which  he  had  gone.  True,  the  committee  say 
it  is  unnecessary  to  decide  the  question,  yet  they  virtually  do  by  refus- 
ing to  strike  olf  the  pauper  vote  and  by  the  expression  of  the  opinion 
that  the  paupers  had  a  right  to  vote.  The  following  is  what  Judge 
Hoar  says  in  behalf  of  the  committee  in  that  case: 

Thf  case  of  the  paupers  presents  g^reater  difficulty.  Under  the  laws  of  Penusylvauia  it  is 
conceded  they  Diav  be  eutitled  to  vote.  lu  several  contested-election  cases  cited  by  the  con- 
testant, it  is  stated  by  the  committee  that  in  the  absence  of  statute  regulations  on  the  sub- 
ject, a  pauper  abiding  in  a  public  almshouse,  locally  situated  in  a  different  iistrict  from  that 
where  be  dwells  when  he  becomes  a  pauper,  and  by  which  he  is  supported,  away  from  bis 
original  home,  does  not  thereby  change  his  residence,  but  is  held  constructively  to  remain 
at  his  old  home. 

Monroe  vs.  Jackson,  2  Elect.  Cas.,  9S. 

Covode  V8.  Foster,  Forty-first  Congress. 

Taylor  vs.  Heading,  Forty-iirst  Congress. 

And  there  are  some  strong  reasons  for  this  opinion.  The  pauper  is  under  a  species  of 
confinement.  He  must  submit  to  regulations  imposed  by  others,  and  the  place  of  his  abode 
may  be  changed  without  his  consent.  Having  few  of  the  other  elements  which  ordinarily 
make  up  a  domicile,  the  element  of  choice  also,  in  his  case,  almost  wholly  disappears. 
There  are  also  serious  reasons  of  expediency  against  permitting  a  class  of  persons  who  are 
necessarily  so  dependent  upon  the  will  of  one  public  officer  to  vote  in  a  toWn  or  district  in 
whose  concerns  they  have  no  interest.  On  tne  other  hand,  the  pauper's  right  to  vote  is 
recognized  by  law.  It  can  practically  very  seldom  be  exercised  except  in  the  near  neigh- 
borhood of  the  almshouse.  In  the  case  of  a  person  so  poor  and  helpless  as  to  expect  to  be  a 
life-long  inmate  of  the  poor-house,  it  is,  in  every  sense  in  which  the  word  can  be  used,  really 
and  truly  his  residence — his  home.  And  it  is  important  that  these  constitutional  provisions 
as  to  suffrage  should  bt:  carried  out  in  their  simplest  and  most  natural  sense,  without  the  in- 
troduction of  artificial  or  technical  constructions.  It  will,  however,  be  unnecessary  to  de- 
termine this  question,  as  will  hereafter  appear. 

The  result  of  these  authorities  is  simply  this  :  Monroe  vs.  Jackson  de- 
cides nothing.  Covode  vs.  Foster  decides  squarely  that  paupers  acquire 
no  residence  at  a  poor-house,  and  therefore  cannot  vote  in  the  district 
of  the  poor-house,  unless  they  were  residents  therein  before  they  went 
there. 

Scull  vs.  Findley,  Pennsylvania  senate,  decides  just  the  opposite^  and 
that  decision  was  rendered  in  favor  of  a  political  opponent,  thus  giving 
to  it  a  much  greater  moral  weight. 

Cessna  against  Meyers.  The  committee  do  not  ask  the  House  to  de- 
cide the  question,  but  Judge  Hoar  in  their  behalf  expresses  the  unani- 
mous opinion  of  the  committee,  wherein  he  says : 

In  the  case  of  a  person  so  poor  and  helpless  as  to  expect  to  be  a  life-long  inmate  of  a 
poor-house,  it  is,  in  tvtry  sense  in  which  the  word  can  be  used,  reallg  and  truly  his  residemu — 
his  home.  And  it  is  important  that  these  constitmiional  provisions  as  to  suffrage  should  be 
carried  out  in  their  simplest  and  most  natural  sense,  without  the  introduction  of  artificial  or 
technical  constructions. 

Upon  this  brief  summary  of  these  case«,  it  is  evident  that  the  weight 
of  authority  is  to  the  point  that  paupers  at  a  poor-house  do  acquire 
there  a  reMdence  within  the  meaning  of  the  election-laws  prescribing  a 
residence  as  a  requisite  to  sufibrage. 
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We  are  referred  to  29  Illinois,  Paine  vs.  The  Town  of  Darham,  page 
125  ;  Freeport  vs.  Sapervisors,  4l8t  111.,  page  41.  They  do  decide,  auder 
the  pauper-law  of  Illinois,  paupers  do  not  lose  their  residence  in  the 
towns  from  which  they  went,  nor  do  they  acquire  a  residence  at  the 
poor-house.  The  mode  of  supporting  the  poor  of  the  State  is  purely 
within  the  control  of  the  legislature,  and  it  may  prescribe  any  regula- 
tions consistent  with  humanity  and  not  repugnant  to  public  policy, 
which  to  it  may  seem  wise  and  just.  The  law  of  Illinois  allows  each 
town  to  take  care  of  its  poor  in  their  respective  townships,  or  there  may 
be  a  county  poor  house,  which  becomes  a  receptacle  of  the  poor  of  all 
the  county  not  otherwise  provided  for.  If,  under  this  police  law,  pau- 
pers could  ac;quire  a  residence  within  the  meaning  of  that  law,  then  the 
town  in  which  the  poor-house  is  would  become  responsible  for  all  the 
paupers  of  the  county,  and  the  other  towns  go  free  from  any  contribu- 
tion. The  cases  referred  to  involved  these  questions  as  to  the  liability 
for  the  support  of  paupers  under  the  statute-law  of  Illinois,  and  we 
think  the  decisions  in  these  cases  were  eminently  wise.  In  regard  to 
panpers,  the  legislature,  as  it  had  a  right  to  do,  defines  what  shall  be 
considered  a  pauper's  residence.    Section  17,  ch.  107,  says : 

The  term  '*  residence  '*  mentioned  in  this  act  (the  pauper  act)  shall  be  taken  and  con* 
sidered  to  mean  the  actnal  renidence  of  the  party,  or  the  place  where  he  was  employed  ;  or 
in  case  he  was  in  no  employment,  then  it  shall  be  considered  and  held  to  be  the  place  where 
he  made  it  his  home. 

The  law  thus  defines  where  the  pauper's  residence  shall  be,  so  as  to 
attach  liability  of  counties  and  towns  for  his  support.  It  was  in  the 
intent  of  these  laws  those  decisions  were  had,  and  they  have  no  refer- 
ence or  bearing  upon  the  constitutional  provision  in  regard  to  suffrage. 
It  would,  indeed,  be  a  dangerous  precedent  to  allow  the  decisions  of  the 
courts,  upon  mere  matters  of  police,  changeable  at  the  will  of  the  legis- 
lature, to  control  the  fundamental  right  of  suffrage  guaranteed  by  the 
constitution  of  the  State  and  beyond  the  reach  of  the  legislature.  If  so, 
then  the  next  legislature  may  change  the  terms  to  constitute  residence 
nnder  the  panper-law,  and  of  course  the  courts  would  respect  and  fol- 
low that  change.  Hence  we  would  have  suffrage  expanding  and  con- 
tracting at  the  will  of  the  legislature  and  the  courts,  in  the  face  of  the 
constitution,  which  makes  it  uniform  for  all  time  and  for  all  places. 
Therefore  we  are  of  opinion  that  the  decisions  of  the  supreme  court  of 
Illinois,  in  construing  their  police-laws,  have  no  bearing  on  the  right  of 
persons  to  vote,  and  that  we  must  decide  this  question  on  entirely  dif- 
ferent grounds. 

Section  I,  article  7,  Illinois  constitution,  fixes  the  qualification  of 
suffrage  thus: 

Every  person  having  reiided  in  this  State  one  year,  in  the  county  ninety  days,  and  the 
election  district  thirty  days  (see  previous  page),  shall  be  entitled  to  vote. 

Then  the  legislature,  section  66,  chapter  46,  says : 

A  permanent  abode  is  necessary  to  constitute  a  residence  within  the  meaning  of  the  pre- 
ceding section. 

Certainly  it  will  not  be  contended  that  the  legislature  had  a  right  to 
change  the  constitution,  or  so  to  construe  it  as  to  enlarge  or  restrict  the 
right  of  voting.  It  can  do  neither,  and  their  act  on  the  subject  of  resi- 
dence is  null  and  void ;  and  we  must  decide  this  question  as  if  it  had 
never  passed,  and  look  alone  to  the  constitution  for  our  guide.  By  that 
constitution  we  find  ^^  every  person  having  resided^^  &c.  This  is  certainly 
putting  the  question  of  residence  in  its  mildest  form,  and  rebuts  the 
presumption  that  the  constitution  means  that  a  man^  betot^  Vi^  ^^\iNQ\A 
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in  Illinois,  mnst  have  a  domicile  in  the  sense  of  the  old  iand  strict  con- 
straction  of  that  word  when  applied  to  oontracts^  distribution^  &c.  In 
the  opinion  of  yonr  committee,  ^'having  resided"  simply  means  that  a 
man  shall,  in  good  faith,  have  lived  in  Illinois  for  twelve  months,  not 
as  a  mere  itinerant  or  visitor,  bnt  that  he  shall  have  been  substantially 
engaged  in  business  there  daring  that  time.  Oive  the  constraction  con- 
tended for  by  contestee,  then  there  is  a  very  large  class  in  that  State, 
who  do  not  dwell  in  poor-houses,  who  would  be  disfranchised.  The  law 
of  Illinois  is  rather  singular  in  this.  It  requires  the  relatives  of  a  poor 
person,  if  they  are  able,  first  to  support  them,  in  the  following  order: 
First,  children  shall  support  their  parents;  next,  parents  support  their 
children;  next,  brother^  and  sisters;  next,  grandchildren ;  next,  grand- 
parents. And  it  is  made  the  duty  of  the  State's  attorney  for  the  county 
to  apply  to  the  court  for  judgment  and  award  of  execution  against  such 
relative  for  the  support  of  his  pauper  kinsman ;  for  the  statute  recog- 
nizes all  persons  as  paupers  who  are  not  able  to  support  themselves. 
Will  it  be  contended  that  these  poor  persons,  living  in  the  family  of  their 
relatives,  do  not  acquire  a  homej  a  residence  there,  because  they  are  placed 
there  in  obedience  to  the  law  f  Surely  not.  If  so,  we  would  witness  the 
painful  spectacle  of  disabled  soldiers  and  some  of  the  most  intelligent  cit- 
izens disfranchised  because  of  poverty  and  because  they  live  in  the  family 
of  their  relatives,  away  from  the  town  in  which  they  had  previously  lived. 
This  is  as  much  their  poor-house,  under  the  law,  as  the  county  building 
is  the  poor-house  of  those  who  have  no  relatives  within  the  degree  able 
to  support  them.  If  the  home  of  the  family  in  which  he  lives  is  not  his, 
then  he  has  none — no  home  on  earth.  So  with  the  pauper  at  the  poor- 
house.  It  is  his  home,  his  residence;  he  has  none  other.  It  is  idle  to  say  his 
residence  is  a  restrained  one.  It  is  not.  He  can  leave  when  he  pleases. 
He  is  there  for  no  ofiense ;  paying  the  penalty  of  no  violated  law.  His 
only  crime  is  poverty,  and  he  is  there  to  receive  the  bounty  ot  his 
county  or  his  town,  as  the  most  convenient  place.  It  is  a  necessity  that 
compels  him  to  go  there,  but  it  is  not  the  necessity  of  duress  which  de- 
prives him  of  his  volition  and  his  intent.  Unlike  tli^  lunatic,  the  infant, 
and  feme  covert^  he  is  a  ft'ee  agent,  to  think  and  act  for  himself,  except 
so  far  as  he  is  restrained  by  poverty.  The  humblest  citizen  in  his  little 
hut,  living  perhaps  on  one  meal  a  day,  is  restrained  by  poverty^  yet  he  is 
a  freem4in  and  a  voter.  That  necessity  which  compelled  them  to  go  to 
the  poor-house  will  compel  them  to  remain  ;  and  if  there  be  one  class 
above  another  whose  homes,  whose  residences  are  fixed,  it  is  this  class  of 
persons.  We  presume  but  few  go  animo  revertendi,  but  they  go  wiUi 
the  expectation  of  spending  the  remainder  of  their  days  there.  Then 
admitting  these  persons  to  be  paupers — which  we  do  not — in  the  opinion 
of  this  committee,  their  home,  their  residence,  their  permanent  abiding- 
place  is  at  the  poor-house,  and  they  have  a  right  to  vote  in  the  ]S  or  wood 
Park  precinct,  in  which  the  poor  house  is. 

i;:;^  We  therefore  present  the  following  as  the  summary  of  the  vote  of  the 
district,  corrected  as  before  stated,  which  will  be  as  follows : 

Illegal  votes  for  the  contestee  rejected  in  the — 

First  precinct,  twentieth  ward 252 

Second  precinct,  twentieth  ward , 10 

Fifth  precinct,  twentieth  ward 3 

Fourth  precinct,  eighteenth  ward 18 

Defective  affidavitf  (no  Juratf  )^ 
Third  precinct,  eighteenth  ward ^      6 


DIGEST  OF  ELECTION  CASES.  42 1 

Returned  majority  for  contestee — 
Tlurd  precinct,  eighteenth  ward 14 

Total  gain  for  contestant 298 

Returned  majority  for  contestee  in  the  whole  district 186 

Illegal  votes  lor  contestant  rejected  in  the  fourth  precinct  of  the  eighteenth  ward..      6 

193 

Leaving  a  majority  of 106 

of  tbe  legal  votes  in  said  third  CongressioDal  district  of  Illioois  for  the 
eoDtestant. 

The  committee,  therefore,  agree  to  present  the  following  resolatiODS, 
to  wit: 

Resolved^  That  Charles  B.  Farwell  was  not  elected,  and  is  not  entitled 
to  a  seat  in  this  Honse  as  a  member  of  the  Fortyfoarth  Congress  from 
the  third  Congressional  district  of  Illinois. 

Resolved^  That  John  Y.  Le  Moyne  was  elected,  and  is  entitled  to  a 
seat  in  this  House  as  a  member  of  the  Forty-fonrth  Congress  from  the 
third  Congressional  district  of  Illinois. 

JOHN  T.  HAERIS. 

JO.  C.  8.  BLACKBURN. 

R.  A.  BE  BOLT. 

B.  F.  POPPLETON. 

G.  M.  BEEBE. 

We  concnr  in  the  resalt  reached  by  the  report  of  a  majority  of  the 
committee,  to  wit,  that  Le  Moyne  was  elected  and  that  Farwell  was 
not.  Bat  we  cannot  concur  in  that  portion  of  the  report  which  seeks  to 
purge  the  poll  at  precinct  No.  1  in  Twentieth  ward  of  Chicago.  The  con- 
duct of  the  officers  of  election  having  been  shown  to  be  grossly  fraud- 
ulent, and  the  integrity  of  their  returns  at  this  poll  having  been  thereby 
destroyed,  and  the  proof  having  shown,  also,  that  the  ballots  in  the 
box  had  been  tampered  with,  we  can  come  to  no  other  conclusion  than 
to  reject  the  entire  vote  at  this  precinct,  except  in  so  far  as  contestant 
and  contestee  have  established  by  proof  aliunde  the  number  of  votes 
they  received  at  this  poll  respectively. 

JNO.  F.  HOUSE. 

CHARLES  P.  THOMPSON. 


VIEWS  OF  THE  MINORITY. 

Mr.  William   R.  Brown,  from  the  Committee  of  Elections,  submitted 

the  following  as  the  views  of  the  minority : 

To  the  honorable  the  House  of  Representatives  of  the  United  States : 

The  undersigned,  a  minority  of  the  Committee  of  Elections,  in  the 
ease  of  J.  Y.  Le  Moyne,  contesting  the  seat  now  held  by  Hon.  C.  B. 
Farwell,  of  the  State  of  Illinois,  respectfully  report :  That  the  district 
eonsists  of  a  portion  of  the  county  of  Cook  and  the  county  of  Lake,  and 
that  the  official  returns  elect  Mr.  Farwell  by  a  majority  of  one  hundred 
and  eighty-six,  which  the  contestant  claims  to  overcome  by  proof  of  illegal 
votes  and  fraudulent  practices  to  his  prejudice  sufficient  to  change  the 
result.  His  charges  as  made  in  his  notice  of  contest  are  somewhat  uncer- 
tain, but  as  developed  by  his  argument  and  the  evidence  go  to  the  fol- 
lowing extent:  Illegal  votes  for  Mr.  Farwell  in  the  fit^l  p\<ic\Vi^\»  qI  XXil^ 
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tweotieth  ward,  three  hundred  and  seventeen ;  in  the  fourth  precinct  of 
the  eighteenth  ward,  thirteen ;  in  the  second  precinct  of  the  twentieth 
ward,  twelve;  in  the  fifth  precinct  of  the  twentieth  ward,  three.  Also, 
that  seven  unregistered  persons  voted  for  Mr.  Farwell  in  the  fourth  pre- 
cinct of  the  eighteenth  ward  who  failed  to  make  the  requisite  affidavits, 
no  officer  having  signed  the  jurats.  That  the  entire  returns  of  the  third 
precinct  of  the  eighteenth  ward,  which  gave  Mr.  Farwell  a  majority  of 
fourteen,  be  excluded  because  the  ballo^box  was  left  unprotected  in  a 
grocery-store  prior  to  the  time  the  official  count  was  made. 

The  sitting  member  on  his  part  claims  that  ten  illegal  votes  were  cast 
for  Mr.  Le  Moyne  in  the  fourth  precinct  of  the  eighteenth  ward ;  and 
that  forty  one  nnregistered  persons  voted  at  the  same  precinct  without 
signing  the  affidavits  required  by  law,  and  that  fifty-nine  illegal  votes 
were  cast  for  Mr.  Le  Moyne  by  paupers  at  the  Norwood  Park  precinct 

The  evidence. in  the  case  fully  proves  that  in  the  second  precinct  of 
the  twentieth  ward  Mr.  Farwell  received  ten  illegal  votes;  that  in  the 
fourth  precinct  of  the  eighteenth  ward  Mr.  Farwell  received  twelve,  and 
Mr.  Le  Moyne  eleven ;  that  in  the  same  precinct  five  persons,  M.  Ryder, 
McNary,  Mclnerney,  Smith,  and  McCarty,  whose  affidavits  bad  no 
signatures  of  officers  to  the  jurats,  voted  for  Mr.  Farwell,  and  that  John 
Weber  and  John  Duffy,  under  similar  circumstances,  voted  for  Mr.  Le 
Moyne.  There  is  no  ballot  numbered  316,  the  number  on  the  poll-list 
opposite  the  name  of  Bernhard  Burns,  and  the  name  Rasmus  H.  Hanson 
does  not  appear  on  the  poll-list.  In  the  fifth  precinct  of  twentieth  ward 
three  illegal  votes  were  cast  for  Mr.  Farwell.  We  agree  with  the  ma- 
jority of  the  committee  in  reference  to  the  unsigned  jurats,  holding  them 
clearly  sufficient.  And  the  only  questions  left  for  us  to  consider  are, 
the  disposition  to  be  made  of  the  first  precinct,  twentieth  ward,  the 
third  precinct  of  the  eighteenth,  and  Norwood  Park. 

FIRST  PRECINCT,   TWENTIETH  WARD. 

In  reference  to  this  precinct  the  committee  are  all  agreed  that  the 
election  was  thoroughly  corrupt ;  that  an  organized  effort  was  made  to 
commit  fraud,  commencing  with  a  false  registration-list  and  ending  in 
the  polling  of  hundreds  of  illegal  votes.  Unless  these  votes  can  be 
eliminated  and  the  poll  purged,  we  must  reject  the  entii*e  returns,  as  the 
number  of  fraudulent  votes  cast  was  clearly  sufficient  to  change  the 
majority.  We  clearly  recognize  the  duty  to  follow  the  rule,  that  the 
exclusion  of  an  entire  poll  is  the  very  last  resort,  and  that  it  must  never 
be  done  where  there  is  any  rational  means  by  which  the  illegal  votes 
can  be  eliminated  and  we  be  enabled  to  arrive  at  the  truth.  In  this  case 
no  such  means  exists.  The  evidence  clearly  shows  not  only  fraud,  but 
that  the  judges  of  the  election  were  parties  to  it,  that  they  were  corrupt 
and  dishonest,  and  so  conducted  the  election  that  frauds  might  be  and 
were  committed.  They  would  not  respect  challenges  nor  allow  chal- 
lengers in  the  room ;  they  numbered  the  ballots  so  that  no  one  can  tell 
who  cast  them,  although  under  the  Illinois  law  it  was  their  duty  to  place 
on  the  ballot  cast  by  each  voter  a  number  corresponding  to  that  oppo- 
site his  name  on  the  poll-list;  and  when  the  ballots  were  produced  from 
the  clerk's  office,  it  was  found  not  only  that  the  ballots  were  not  so 
numbered,  but  that  on  a  count  there  was  a  discrepancy  of  forty-eight 
against  Farwell  between  the  returns  of  the  officers  and  a  count'of  the 
ballots.  These  facts  destroy  the  prima  facie  character  of  the  returns, 
the  judges  are  impeached,  and  their  returns  become  as  blank  paper. 
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Mr.  McCrary,  in  the  American  Law  of  ElectiouB,  section  442,  states  the 
rale  as  follows : 

It  is  sometimes  a  difficult  matter  to  decide  whether  misconduct  on  the  part  of  election- 
officers  is  to  be  regarded  as  constituting^  fraud  or  as  only  the  result  of  carelessness,  ignorance, 
or  negligence.  If,  however,  such  misconduct  has  the  effect  to  destroy  the  integrity  of  the 
returns,  and  avoid  the  prima  facie  character  which  they  ought  to  bear,  such  returns  will  be 
rejected  and  other  proof  demanded  of  each  vote  relied  on.  And  this  is  the  rule  concerning 
such  miscondnct,  whether  it  be  shown  to  have  been  fraudulent,  that  is  to  say,  prompted  by 
a  corrupt  purpose,  or  whether  it  arise  from  a  reckless  disregard  of  the  law  or  from  ignorance 
of  its  requirements. 

Betorns  which  are  impeached  are  good  for  no  purpose  whatever ;  they 
prove  nothing;  and  to  us  the  resnit  seems  inevitable  :hat  if  it  is  admit- 
ted, as  it  is  by  every  member  of  the  committee,  that  the  judges  of  the 
election  were  corrupt  and  the  election  fraudulent,  that  then  the  whole 
of  the  return  becomes  valueless,  does  not  import  verity,  and  can  be  used 
for  no  purpose  whatsoever.  The  rule  of  the  law, /a/«u«  in  unofalsus  in 
omnibusj  applies  and  we  have  no  middle  course  except  to  admit  all  or 
reject  all ;  and  we  shall  not  attempt  to  argue  the  absurdity  of  taking 
ballots  from  the  same  source,  numbered  by  the  same  hands,  and  which 
are  proved  to  be  numbered  wrongfully,  and  from  these  numbers  and 
ballots  determine  who  the  illegal  voters  cast  their  ballots  for.  The  rule 
is  a  safe  one ;  no  one  is  injured  by  it ;  it  deprives  no  one  of  a  single  legal 
vote;  for  when  returns  are  excluded,  it  is  always  in  the  power  of  the 
candidate  who  believes  he  has  a  majority  of  the  legal  votes  to  call  the 
voters  and  prove  whom  they  cast  their  ballots  for. 

Rejecting  the  returns  and  going  to  the  evidence,  we  find  that  Mr.  Le 
Moyne,  during  the  first  forty  days  he  took  testimony,  proved  sixteen 
legal  votes,  and  Mr.  Farwell  proved,  while  taking  his  testimony,  three, 
which  we  allow  to  each  party. 

The  eleven  votes  proved  for  Mr.  LeMoyne  during  the  last  ten  days  of 
taking  testimony  we  do  not  allow,  as  not  being  properly  in  rebuttal. 
The  statute  provides  that  during  these  ten  days  the  contestant  may 
take  evidence  in  rebuttal  only.  During  the  first  forty  days  he  offered 
evidence  attacking  this  poll ;  he  proved  that  the  officers  were  corrupt, 
and  successfully  impeached  their  returns.  If,  having  done  this,  he  de- 
sired any  further  advantage,  it  was  his  privilege  to  call  the  voters  and 
prove  how  they  voted.  This  he  did  to  the  extent  of  sixteen  votes.  The 
sitting  member  then  had  a  chance  to  meet  the  testimony  by  proof  of 
legal  votes  for  himself,  but  did  so  only  incidentally  and  to  the  extent  of 
three  votes  only  ;  and  here,  in  our  opinion,  the  case  must  rest,  except 
that  the  contestant  may  disprove  the  facts  attempted  to  be  proved  by 
oontestee,  but  he  cannot,  when  the  mouth  of  the  contestee  is  closed, 
produce  new  facts  and  other  votes  for  himself.  That  certainly  is  be- 
yond the  intent  and  language  of  the  statute. 

In  reference  to  the  third  precinct  of  the  eighteenth  ward,  we  do  not 
believe  the  evidence  will  warrant  the  rejection  of  the  entire  returns. 
The  evidence  shows  that,  on  the  night  of  the  election,  the  votes  were 
counted  and  the  result  announced,  but  the  official  returns  were  not 
made  till  the  next  day.  That  night  the  ballot-box  was  left  in  a  saloon 
unprotected,  the  ballots  in  it  strung  but  the  box  not  sealed.  Clifford, 
clerk  of  the  election,  testifies  that  after  the  count  was  made,  the  night 
of  the  election,  the  result  was  announced  and  the  result  sent  to  police 
headquarters,  and  that  he  thinks  the  official  result  on  Congressman 
agreed  with  the  count  made  the  night  of  the  election.  Mr.  Fisher  tes- 
tifies he  took  the  returns  that  night  to  the  police  headquarters.  While 
the  leaving  of  the  ballot-box  that  night  was  culpable  negligence,  which, 
if  the  ballots  had  not  been  counted  the  night  before^  ^o\\\\\.  \iv;^>(yift:<OL 
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gufficieot  to  have  based  the  rejection  of  the  poll  upon,  yet  when  we 
have  the  positive  evidence  of  Glififord  that  the  ballots  were  coanted 
that  night,  the  evidence  that  he  thinks  there  was  no  discrepancy  on  the 
CJongressional  count,  the  evidence  that  Fisher  took  the  returns  to  head- 
qnartersy  the  universal  custom  of  daily  papers  in  cities  to  publish  elec- 
tion-returns the  morning  after  election,  and  the  ease  with  which  con- 
testant could  have  shown  a  discrepancy,  if  any  had  existed,  fully,  in  our 
opinion,  rebuts  the  presumption  of  tampering  with  the  box  during  the 
time  it  was  exposed,  and  leads  us  to  believe  the  returns  should  be  con- 
sidered. 

NOBVirOOD  PARK. 

In  this  precinct  the  sitting  member  claims  that  a  large  number  of 
illegal  votes  were  cast  for  contestant  by  paupers  at  the  Cook  County 
poor- farm,  situated  in  the  precinct.  As  our  determination  of  this  ques- 
tion settles  this  case,  it  deserves  careful  consideration.  The  evidence 
establishes  beyond  a  question  that  the  poor-form  is  situated  in  this  pre- 
cinct, and  that  a  large  number  of  persons  were  kept  there — probably 
one  thousand.  On  election-day,  in  1874,  fifty-four  unregistered  persons 
voted  at  this  precinct,  who  gave  their  residence  in  their  affidavits  at 
Cook  County  farm,  and  four  at  the  insane  asylum,  making,  in  all,  fifty- 
eight.  '^ These  persons  were  carried  to  the  voting- place  in  the  poor- 
farm  ambulance  and  in  wagons,  were  a  hard-looking  crowd,  a  good  many 
appearing  to  betoo  old  and  infirm  to  be  workiugmen;  some  were  lame 
and  one  blind ;  they  certainly  were  not  farmers  at  Norwood  Park." 
None  of  the  witnesses  recognized  any  of  them  as  residents  of  Norwood 
Park,  though  the  witnesses  called  were  old  residents  and  officials  in  the 
town,  and  men  who,  from  their  position,  must  have  known  who  were  resi- 
dents there.  This  evidence,  to  be  sure,  is  negative,  but  we  submit  that 
under  the  circumstances  no  evidence  could  be  stronger.  Norwood  Park 
is  a  small  country  precinct,  casting  outside  the  poor-farm  only  eighty- 
four  votes.  In  such  a  precinct  every  man  knows  and  is  acquainted 
with  his  neighbor,  and  especially  is  this  true  of  the  officers  and  busi- 
ness men  in  such  a  place;  and  when  these  come  up  and  testify  that  they 
do  not  know  these  men,  and  have  never  known  them  there,  the  evidence 
seems  to  us  very  conclusive.  In  speaking  of  this  class  of  testimony  Mr. 
McCray  says,  American  Law  of  Elections,  section  356 : 

This  kind  of  evidence  is  ftdinissible  for  what  it  is  worth,  bat  it  is  manifest  its  valne  most 
depend  upon  circumstances.  If  the  district  or  territory  within  which  the  voter  resides  is 
large  or  very  populous,  and  the  witness  has  not  an  intimate  and  extensive  acquaintance  with 
the  inhabitants,  the  evidence  will  be  of  little  value,  and,  standing  alone,  will  avoii  nothing. 
But  on  the  other  hand,  if  such  district  or  territory  be  not  large  or  populcus,  and  if  the  wit- 
ness shows  his  acquaintance  with  the  inhabitants  is  such  that  he  coula  scarcely  fail  to  know 
any  person  who  may  have  resided  therein  long  enough  to  become  a  voter,  his  evidence  may 
be  quite  satisfactory,  especially  if  it.  further  appears  that  soon  after  the  election  the  alleged 
non-resident  voter  cciuld  not  be  found  in  the  district  within  the  limits  of  which  all  voters 
must  reside.  Proof  of  this  character  must  at  least  be  regarded  sufficient  to  shift  the  burden 
upon  the  party  claiming  that  the  vote  of  such  alleged  non-resident  be  counted  and  require 
him  to  show  affirmatively  that  he  Is  a  bona  fide  resident. 

The  evidence  in  this  case  of  Winsbip,  justice  of  the  peace;  Corse, 
town  clerk  ;  Pennoyer,  an  old  resident  of  ten  y^iars ;  Ball,  who  had  lived 
in  the  town  since  it  was  organized  and  had  been  through  it  three  times 
within  two  years  in  assessing  and  collecting  taxes,  and  of  Stockwell, 
certainly  is  sufficient  to  change  the  burden  of  proof  and  throw  upon  Mr. 
Le  Moyne  the  duty  of  showing  such  prior  residence.  But  instead  of 
attempting  this,  Mr.  Kimberly,  the  warden  of  the  poor-farm  and  Mr.  Le 
Moyne's  only  witness,  directly  testifies  that  he  does  not  know  that  these 
men  had  been  residents  of  Norwood  Parkland  if  corroborative  evidence 
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was  Dec3€S8ary  that  they  had  no  residence  in  the  town  except  at  the  poor- 
farm  it  is  found  in  the  fact  that  John  Walsh,  deputy  warden  of  the  poor- 
farm,  signs  all  the  affidavits  as  witness,  showing  in  itself  that  the  men 
were  not  acquainted  in  the  town.  Now  if  these  men  had  no  prior  resi- 
dence at  Norwood  Park,  could  they  have  obtained  one  by  being  inmates 
of  the  poor-house  f  To  us  the  answer  is  plain,  that  as  employes  they 
eoold ;  as  paupers  they  could  not.  In  the  case  of  Covode  vs.  Foster  this 
role  was  laid  down  as  follows : 

We  think  thk  tbe  legal  as  well  as  the  ordinary  meaning  of  the  term  residence,  and  that 
accordinglj  tbe  soldier  who  occupies  a  place  at  the  command  of  his  military  superiors,  the 
criminal  who  does  ^he  same  thing  while  in  custody  in  the  hands  of  the  criminal  authorities, 
and  tbe  pauper  who  is  placed  and  supported  in  the  county  poor-house  at  public  expense, 
gains  no  residence  in  tbe  town  of  his  enforced  stay. 

And  American  Law  of  Elections,  section  42 : 

In  the  absence  of  statute  regulations  tbe  general  rule  seems  to  be  that  a  pauper  abiding  in 
a  public  almshouse  locally  situated  in  a  different  district  from  that  where  he  dwells  when  he 
beeomes  a  pauper,  and  by  which  he  is  supported,  does  not  acquire  a  residence  in  the  alms- 
house for  tne  purpose  of  voting. 

In  Cessna  against  Myers  the  case  was  argued  pro  and  eon,  but  the 
committee  expressly  refrained  from  deciding  the  point.  So,  to  our  mind, 
the  general  weight  of  authority  is  as  indicated.  But  the  statute  of  lUi- 
Bois  is  somewhat  peculiar  and  requires  tk  permanent  abode  to  constitute 
a  residence  for  the  purpose  of  voting.  The  constitution  of  tbe  State 
merely  requires  a  residence  of  one  year  in  the  State,  ninety  days  in  tbe 
county,  and  thirty  in  tbe  township,  to  constitute  a  man  a  voter.  Of 
course  the  legislature  of  the  State  has  no  right  to  change  the  qualifica- 
tions of  voters,  but  it  has  tbe  right  in  a  reasonable  way  to  define  the 
meaning  of  terms,  and  its  definition  in  this  case  seems  plain,  reasonable, 
and  in  accordance  with  tbe  true  import  of  the  term.  A  permanent  resi- 
dence is,  then,  necessary  to  constitute  a  person  a  voter  in  Illinois;  and 
ean  a  pauper  obtain  one  by  being  an  inmate  of  a  poor-house  f  It  is  a 
rale  which  should  be  followed — 

That  the  House  of  Representatives  of  the  United  States  in  construing  a  State  law  will 
follow  the  construction  given  it  by  the  authorities  of  the  State,  whose  duty  it  is  to  construe 
and  execute  it.  Where  a  g^ven  construction  has  been  adopted  and  acted  upon  by  the  State 
aathorities  the  Federal  Government  should  abide  by  and  follow  it.  It  was  so  held  by  the 
Hoase  of  Representatives  in  the  matter  of  election  from  the  State  of  Tennessee,  the  report  in 
which  case  states,  **It  is  a  well-established  and  most  salutary  rule  that  when  the  proper 
anihorities  of  the  State  government  have  given  a  construction  to  their  own  constitutions  or 
statutes,  that  construction  will  be  followed  by  the  Federal  authorities."  (Amer.  Law  of 
Elections,  sec.  313.) 

Now,  in  this  case  we  have  from  the  State  of  Illinois  a  decision  of  tbe 
rapreme  court  on  tbe  subject  of  residence,  and  although  it  arose  in  a 
case  for  the  support  of  paupers,  and  not  of  an  election,  yet  it  fully  sanc- 
tions and  sustains  tbe  general  rule,  and  is  broad  enough  in  its  language 
to  cover  this  case — the  Town  of  Freeport  vs.  Superiors  of  Stephenson 
Goanty,  41  Illinois,  491 — tbe  syllabus  oi  which  case,  which  is  fully  sus- 
tained by  the  text,  states : 

And  persons  who  were  residents  of  a  town,  and  had  been  sent  to  the  poor-farm,  •  •  • 
did  not  thereby  lose  their  residence  or  cease  to  have  it  in  the  town  from  which  they  were 
sent,  or  become  residents  of  the  town  in  which  tbe  poor>farm  was  situated.  As  a  general 
rule,  persons  under  legal  disability  or  restraint,  persons  of  non-sane  memory  or  want  of  free- 
dom, are  incapable  of  gaining  or  losing  a  residence  by  acting  under  tbe  control  of  others ; 
without  the  intent  the  residence  cannot  be  changed,  and  a  pauper  maintained  at  the  poor- 
farm  is  not  an  exception  to  the  rule. 

It  will  not  do  to  say  that  this  decision  is  not  in  point,  stating  the  rule 
so  strongly  in  defining  the  term  residence,  and  what  constitutes  a  resi- 
dence. We  believe  both  the  general  rule  in  such  cases,  and  this  decision 
in  Illinois,  settle  our  duty  in  this  matter.    Now,  were  these  men  paupers  ? 
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BleveD  of  them  evidently  were  not,  as  the  proof  shows  that  O'Neill, 
Myers,  Cummin^s,  Sullivan,  Hamer^  Haffey,  Rossman,  Moore,  Mallens, 
McFarland,  and  Beatty,  were  regular  employes.  Warner  and  Richards, 
also  shown  to  be  regular  employes,  did  not  vote,  and  the  warden  and 
deputy  warden  were  registered  and  voted  without  taking  affidavits. 
These  embrace  every  name  Kimberly  claims  as  regular  employes,*  and 
leave  forty-seven  persons  unaccounted  for ;  and  we  must,  from  the  evi- 
dence, determine  their  status.  Two  of  them,  Fleming  and  Perry,  are 
evidently  paupers.  Several  of  the  others  stated  that  they  were  paupers 
at  the  time  they  voted.  <' Thomas  Johnson  stated  that  he  was  sup- 
ported by  the  county  and  not  paid  wages.  John  Mathews,  Patrick 
McGomick,  Daniel  Boyle,  and  Daniel  McFarland  made  the  same  state* 
ment.  Wm.  Fleming,  a  blind  man,  stated  that  he  was  a  pauper  in  the 
poor-house,  as  also  M.  A.  Kinsella."  (Record,  page  293.)  Corse  testi- 
fied that  the  parties  who  voted  numbers  52,  54, 55, 58, 59,  73,  78,  91,  and 
92,  said  that  they  were  paupers,  supported  by  the  county,  and  the  most 
of  them  had  not  been  in  the  county-house  over  thirty  days.  (Record, 
296.)    These  voters  were — 

52.  Thomas  Sage.  54.  William  Clancy. 

55.  Hugh  Gallagher.  58.  John  Walsh. 

59.  Thomas  Monk.  73.  I.  A.  Hepwell. 

78.  Daniel  McFarland.  91.  John  Campbell. 

92.  Wm.  Fleming. 

These  men  made  the  statements  in  spite  of  strenuous  efiforts  on  the 
part  of  the  warden  to  prevent  their  disclosing  whether  or  not  they  were 
paupers.    (Record,  291.) 

In  reference  to  the  following-named  persons,  the  evidence  of  Mr. 
Kimberly  is  very  indefinite ;  he  does  not  know  their  status,  whether 
employes  or  not : 

29  James  Banks.  48  Jno.  Gelman. 
35  Stephen  W.  Heam.  77  Jno.  Walsh. 
92  Wm.  Fleming.                                 31  Dennis  Ryder. 

40  John  Fehlen.  84  John  Donlen. 

30  Michael  Carroll.  45  Michael  Mayler. 
100  Geo.  Heyden.  106  Jno.  Hatch. 
112  Jas.  Brumdege.                              59  Thos.  Monk. 
108  Jno.  Conneil.  54  Wm.  Clancy. 
106  Ed.  Perry. 

The  following,  he  swears,  were  employees,  employed  by  him  by  virtue 
of  authority  of  the  board  of  charity : 

85  W.  B.  Perkins.  72  Jacob  Stackhouse. 

103  Michael  Kinsella.  91  Jno.  Campbell. 

73  I.  A.  Hipwell.  28  Dan'l  McFarland. 

20  Jas.  O'Connell.  Ill  Martin  Doyle. 

52  Thos.  Sage.  38  Wm.  Wallace. 
87  Dan'l  Boyle.  101  Alf.  Stephens. 

53  Jas.  Love.  83  Eugene  Meade. 

25  Jas.  O'Brien.  49  Michael  Cavanaugh. 

39  Martin  Maguire.  27  Edward  Lamb. 

73  Wm.  McDermott.  88  Jere  McCartney. 

81  Jere  Carroll.  79  Thos.  Dwyer. 

47  Jno.  Kibblin.  50  Michael  Gelbraith. 

55  Hugh  Gallagher.  44  Fred.  Mohr. 

41  Chris.  Wright.  86  Lewis  Dempsey. 
58  Jno.  Walsh.  82  Thos.  Howard. 


DIGEST   OF   ELECTION   CASES.  427 

We  believe  every  rule  of  evidence  would  require  us  to  come  to  the 
conclusiou  that  tbe  seventeen  men  whom  Mr.  Kimberly  will  not  attempt 
to  prove  to  be  employes  were  paupers;  for  certainly  their  place  of  resi- 
dence, their  appearance,  the  manner  in  which  they  were  brought  to  the 
polls,  and  the  manner  in  which  they  were  voted  would  raise  that  pre* 
sumption,  and,  in  the  language  of  Mr.  MeOrary,  at  least  shift  the  bur- 
den of  proof  upon  the  contestant. 

Were  the  others  not  also  paupers!  Mr.  Kimberly,  the  warden  of  the 
poor-farm,  testifies  that  they  belonged  to  a  class  of  employes  '*  to  whom, 
in  lien  of  money,  I  allow  payment  in  the  way  of  extra  clothing,  board, 
and  accommodation  and  liberties" — persons  who  were  not  on  the  pay- 
rolls, but  employed  as  ^^  assistants  in  the  bakery,  cooks  in  the  kitchen, 
men  in  the  wash-house  and  soup-house,  men  in  care  of  the  wards  of  the 
almshouse,  nurses,  teamsters,  men  in  care  of  the  stock,  and  men  on  the 
farm — gardeners,"  They  are  paid  in  '^  extra  board,  accommodations, 
clothing,  and  are  allowed  small  perquisites,  liberty."  The  same  witness 
stated  that  he  could  not  state  where  the  men  came  from,  but  presumes 
*^  most  of  them  were  convalescent  patients  from  the  hospital,  and  that 
they  came  on  physicians'  certificates  in  the  city,  and  that,  as  a  general 
thing,  they  came  to  the  institution  as  paupers;"  that,  ^^  generally,  this 
extra  employment  was  given  to  the  inmates  of  the  institution."  He 
also  states  the  regular  corps  of  employes  consisted  of  twenty-one  men 
and  twenty-three  women.  We  submit  that  this  evidence  of  Mr.  Kim- 
berly is  conclusive  that  these  men  were  paupers,  and  came  there  mostly 
from  the  city.  The  manner  in  which  such  institutions  are  usually  con- 
ducted is,  to  have  a  regular  force  of  persons  hired  and  paid  to  t^ke  charge, 
and  that  the  assistants  are  always  paupers ;  that  the  very  object  of  hav- 
ing such  an  institution  on  a  farm  is  to  furnish  such  employment  as  the 
inmates  may  be  capable  of  performing,  so  that  they  may,  in  part,  make 
the  institution  self-supporting ;  and  we  do  not  understand  that  the  mere 
fact  that  paupers  labor,  that  a  system  of  rewards  is  established  to  en- 
courage them  to  labor,  that  thereby  their  status  is  changed.  The  very 
evidence  of  Kimberly  calling  their  pay  '*  extras"  shows  that  without 
this  employment  they  would  receive  ordinary  fare.  Notice  his  language : 
**  Extra  board,"  "  extra  clothing,"  "  privileges  at  first  table,"  *'  extra 
diet ; "  *Mn  the  winter-time,  an  extra  meal ;"  "  extra  allowance  of  cloth- 
ing ; "  "  privilege  of  selecting  their  own  ward ;"  '*  small  perquisites." 
The  evidence  is  so  convincing  that  we  hardly  feel  that  we  need  go  be- 
yond Kimberly's  testimony  to  show  that  these  employes  were  paupers 
from  the  city ;  but  we  have,  besides,  conclusive  evidence  as  to  their 
status.  Comparing  the  lists  we  have  made  of  persons  who  called  them- 
selves paupers  and  those  whom  Kimberly  calls  employes,  we  find  that 
the  names  of  Thomas  Sage,  Hugh  Gallagher,  Daniel  McFarland,  I.  A. 
Hipwell,  John  Campbell,  Daniel  Boyle,  and  M.  A.  Kinsella  appear  on 
both  lists,  showing  that  these  men  did  not  conceive  these  extras  changed 
their  status,  and  that  they  were  not  paupers,  supported  by  the  county, 
as  they  stated  they  were.  If  ever  a  witness  was  contradicted,  Mr.  Kim- 
berly is,  by  the  very  facts  he  testifies  to,  and  by  the  statements  of  the 
very  men  whom  he  claims  as  his  employes.  The  conclusion,  to  our 
mind,  is  irresistible,  that  these  persons  were  never  residents  of  Norwood 
Park,  and  were  paupers ;  and  we  reject  the  votes  of  each  and  all  of  the 
forty-seven  voters  named  on  our  two  lists.    Of  these,  two  voted  for  Mr. 
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Farwell,  and  forty-five  for  Mr.  Le  Moyne ;  and  henoe,  to  recapitulate,  we 
find  that  the  following  votes  must  be  subtracted  from  Mr.  Farwell : 

First  preciuct,  twentieth  ward,  total  majority 171 

Sieeood  precinct,  twentieth  ward,  illegal  votes lO* 

Fourth  precinct,  eighteenth  ward,  illegal  Totes 12 

Fourth  precinct,  eighteenth  ward,  unsigned  jurats 5 

Fifth  precinct,  twentieth  ward,  illegal  votes 3 

Norwood  Park,  pauper  votes 2 

Total  reduction 203 

To  wliich  we  add  the  proved  votes  for  Mr.  Le  Moyne  in  first  precinct,  twentieth  ward . .     16 

Total  for  LeMo>ne 219 

The  following  most  be  subtracted  from  Mr.  Le  Moyne : 

Fourth  precinct,  eighteenth  ward,  illegal  votes 11 

Fourth  precinct,  eighteenth  ward,  unsworn  jurats 2 

Norwood  Pork,  pauper  votes 45 


Total  reduction 58 

To  which  we  add  Mr.  Farwell's  official  majority 186 

Votes  for  Mr.  Farwell,  first  precinct,  twentieth  ward 3 

247 

Electing  Mr.  Farwell  by  a  majority  of  28. 

Should  the  House  count  the  votes  cast  for  Mr.  Le  Moyne  as  proved  dur- 
ing the  last  ten  days  of  bis  taking  testimony  in  the  first  precinct,  twen- 
tieth ward,  and  reject  the  returns  from  the  third  precinct  of  the  eight- 
eenth ward,  it  would  still  elect  Mr.  Farwell  by  a  majority  of  three. 

The  undersigned,  therefore,  recommend  the  adoption  of  the  following 
resolutions : 

Beaolvedj  That  John  Y.  Le  Moyne  was  not  elected  and  is  not  entitled 
to  a  seat  in  this  House. 

Besolvedy  That  Charles  B.  Farwell  was  elected  and  is  entitled  to  a  seat 
in  this  House. 

WM.  R.  BROWN. 
Q.  WILEY  WELLS. 
JNO.  H.  BAKER. 

Mr.  Martin  L  Townsbnd,  a  member  of  the  Committee  of  Elections, 
18  absent,  but  is  understood  by  his  colleagues  signing  the  above  to  agree 
with  them  in  these  views. 


COX  vs.  STRAIT.— SECOND   CONGRESSIONAL   DISTRICT  OF 

MINNESOTA. 

This  case  devolved  upon*  the  extent  and  hoondary  of  territory  comprising  the  Cod- 
ffiessional  district,  and  charges  were  made  that  election  districts  had  been  illegally  estab- 
lished. 

The  committee  held  that  Che  legislature  had,  nnder  the  State  constitution,  the  authority 
to  consolidate  counties  and  establish  representative,  senatorial,  and  Congressional  districts. 
A  State  legislature  has  supreme  power  of  legislating,  except  where  it  is  restricted  by  the 
constitution. 

Charges  of  bribery  on  the  pari  of  contestant  were  made,  but  the  evidence  submitted  was 
wholly  insufficient  to  sustain  the  charge. 

The  county  commissioners  having  designated  and  established  election  districts  at  a  special 
meeting,  and  not  in  accordance  with  the  provisions  of  the  State  law,  the  committee  held 
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that  the  action  of  the  coaimissionerB  was  without  authoritj,  and  null  and  yoid,  and  no  legial 
election  could  be  held  at  taid  districta. 

Report  adopted  June  23,  1876. 

Authorities  referred  to :  Constitution  of  Minnesota,  sec.  I.  art.  11 ;  election  law  of  Mmne- 
sotA,  sec.  40. 

April  12, 1876. — Mr.  John  T.  Harris,  from  tbe  Committee  on  Elections, 

submitted  the  following  report : 

The  Committee  on  ElectioTU,  to  ichom  tra«  referred  the  case  of  E,  81.  Julien 
Cox^  claiming  to  be  admitted  to  the  seat  from  the  second  Congressional 
district  of  Minnesotay  respectfully  report : 

The  State  board  of  canvassers  found  a  majority  for  the  contestee  of 
221  votes  in  this  district.  But  the  contestant  claims  that  he  in  fact  re- 
ceived a  majority  of  the  legal  votes  cast  at  the  election  November  3, 1874, 
and  alleges  that  a  large  number  of  votes  were  wrongfully  canvassed 
for  the  contestee. 

It  will  not  be  necessary  to  a  full  understanding  of  this  case  to  set 
forth  the  notice  of  contest  and  answer  thereto  in  full,  but  it  will  be  suf- 
ficient to  state  the  grounds  taken  by  the  parties  at  the  hearing  before 
the  committee. 

The  contestant  claimed  that  the  following  votes  were  wrongfully  can- 
vassed for  tbe  contestee : 

First.  All  the  votes  given  in  that  part  of  what  is  now  called  Kandi- 
yohi County,  which  was  formerly  the  county  of  Monongalia,  which  gave 
a  majority  of  188  for  the  contestee. 

Second.  Tbe  votes  from  Southeast,  Blaen  Avon,  Michigan,  South, 
Ceresco,  East,  and  Northeast  voting  precincts,  in  the  county  of  Lyon, 
which  gave  111  majority  for  contestee. 

Third.  The  votes  at  West  Newton  precinct,  in  the  county  of  Nicollet, 
which  gave  61  majority  for  the  contestee. 

Fourth.  The  votes  in  tbe  town  of  Hawk  Creek,  in  the  county  of  Ren- 
ville, which  gave  the  contestee  a  majority  of  97  votes. 

Fifth.  The  votes  in  the  town  of  Sacred  Heart,  which  gave  the  con- 
testee a  majority  of  144  votes. 

Sixth.  The  contestant  also  claims  that  200  votes  were  obtained  for  the 
contestee  through  bribery,  and  tbat  the  same  ought  to  be  deducted  from 
the  contestee's  majority,  making  in  all  801  votes,  which  will  make  the 
majority  for  the  contestant  580 instead  of  221  for  contestee. 

The  contestee  denies  all  the  allegations  of  the  contestant  relative  to 
said  votes,  and  alleges  that  the  same  were  rightfully  canvassed  for  him. 
The  contestant  claims  that  tbe  votes  oast  by  the  voters  residing  upon 
the  territory  which  was  formerly  the  county  of  Monongalia  ought  not 
to  be  canvassed,  for  the  reason  that  Monongalia  County  was  in  fact  in 
existence  as  a  separate  county  on  the  3d  day  of  November,  1874,  not- 
withstanding the  legislature  had,  in  1870,  undertaken  to  consolidate  the 
counties  of  Monongalia  and  Kandiyohi  and  form  one  county  under  the 
name  of  Kandiyohi,  and  that  as  all  the  territory  of  the  State  not  in- 
cluded in  the  first  and  second  districts  was  included  in  the.  third  district, 
and  as  the  first  and  second  districts  were  made  up  of  specified  counties, 
Monongalia  County,  not  being  included  in  either  the  first  or  second 
district,  must  be  included  in  the  third  district.  The  only  ground  taken 
by  the  contestant  entitled  to  serious  consideration  why  Monongalia 
should  now  be  regarded  as  having  been,  in  November,  1874,  a  separate 
and  independent  county,  is  tbat  the  legislature  had  not  the  power  to 
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consolidate  the  two  coauties  of  Monongalia  and  Kandiyohi,  owing  to  a 
prohibition  which,  it  is  alleged,  exists  in  the  constitution  of  Minnesota 
in  regard  to  the  original  counties,  those  existing  at  the  adoption  of  the 
constitution,  in  1857. 
Section  1,  article  11,  constitution  of  Minnesota,  is  as  follows : 

The  legislature  may  trom  time  to  time  establish  and  orfj^anize  new  connties,  bat  no  new 
county  shall  contain  less  than  fonr  hundred  miles ;  nor  shall  any  county  be  reduced  below 
that  amount ;  and  all  laws  changing  county-lines  in  counties  already  organized,  or  for  re- 
moving county-seats,  shall,  before  taking  effect,  be  submitted  to  the  electors  of  the  county 
or  counties  to  be  affected  thereby,  at  the  next  general  election  after  the  passage  thereof,  and 
be  adopted  by  a  majority  of  such  electors.  Counties  now  established  may  be  enlarged,  but 
not  reauced  below  four  hundred  square  miles. 

The  contestant  claims  that  the  clause  which  prohibits  the  reducing  of 
the  counties  then  existing  l>elow  four  hundred  square  miles,  and  the  pro- 
vision that  counties  then  existing  may  be  enlarged,  but  not  reduced  below 
four  hundred  square  miles,  prohibit  the  extinguishing  of  the  county  of 
Monongalia  by  consolidating  it  with  the  county  of  Kandiyohi,  and  that 
the  act  of  the  legislature  of  Minnesota  consolidating  those  counties  is 
unconstitutional  and  void,  and  that  Monongalia  is  now  in  fact  a  county, 
and  not  being  included  by  name  in  either  the  first  or  second  district, 
belongs  to  the  third  district  instead  of  the  second.  It  appears  that  the 
object  sought  to  be  accomplished  by  that  section  of  the  constitution  is 
to  prevent  the  reducing  of  the  original  counties  below  four  hundred 
square  miles,  and  the  formation  of  new  counties  with  a  less  amount  of 
territory  than  four  hundred  square  miles,  and  to  prevent  the  changing 
of  county-lines  in  counties  then  organized  without  the  consent  of  the 
electors  of  the  counties  to  be  affected  thereby.  The  legislature  certainly 
has  the  right  to  consolidate  counties  formed  subsequent  to  the  adoption 
of  the  constitution.  There  is  no  direct  prohibitiou  to  the  consolidating 
of  original  counties  and  thereby  forming  a  new  county.  The  only 
direct  prohibition  is  that  the  county  so  formed  shall  not  contain  less 
than  four  hundred  square  miles.  The  power  to  form  new  counties 
without  specifying  the  territory  out  of  which  they  may  be  formed  cer- 
tainly gives  the  right  to  form  a  new  county  by  consolidating  coun- 
ties, whether  original  or  otherwise,  unless  the  prohibition  relative  to 
reducing  the  original  counties  below  four  hundred  square  miles  shall 
be  held  to  forbid  the  extinguishment  of  a  county  by  consolidating  it 
with  another  county.  This  does  not  seem  to  be  the  mischief  designed 
to  be  remedied.  In  fact,  the  consolidating  of  counties  might  be  a  remedy 
for  the  evil,  and  in  manifest  furtherance  of  the  object  of  this  constitu- 
tional provision,  viz,  to  avoid  the  existence  of  small  counties.  Consti- 
tutional restriction  upon  legislation  must  be  plain  and  certain.  A 
State  legislature  has  supreme  power  of  legi^latiug  except  where  it  is 
restricted  by  the  constitution  ;  and  everything  will  be  presumed  in  favor 
of  the  power  of  the  legislature.  The  courts  will  not  declare  an  act  un- 
constitutional unless  it  is  clearly  made  so  by  an  express  provision  of  the 
constitution.  Your  committee  are  strongly  of  the  opinion  that  the  act 
consolidating  those  counties  is  constitutional,  but  have  not  deemed  it 
necessary  todecide  thatquestion  in  this  case.  The  real  question  is,  What 
territory  was  included  in  the  second  district  I  The  representative  dis- 
tricts are  formed  of  contiguous  territory.  In  1872  the  legislature  of  Min- 
nesota set  off  a  certain  amount  of  territory  as  the  first  district,  a  cer- 
tain amount  of  territory  for  the  second  district,  and  then  enacted  that 
all  the  territory  of  the  State  not  included  within  the  first  and  second 
districts  should  compose  the  third  district.  The  legislature  designated 
the  territory  to  be  comprised  in  the  second  district  by  naming  the  coun- 
tiee  to  be  included  in  it,  and  it  must  be  assumed  that  it  included  the 
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territory  which  the  legislatare  itself  had  determined  belonged  to  said 
ooanties.  The  legislatare  passed  the  act  of  1870  consolidating  Monon- 
galia and  Kandiyohi  Counties,  and  the  same  was  made  effectual  by  the 
methods  provided  in  the  act.  The  consolidation  of  the  counties  was 
recognized  in  the  division  of  the  State  into  senatorial  and  representa- 
tive districts  in  1871  (chap.  20),  and  it  is  plain  that  the  legislatare 
when  it  designated  the  county  of  Kandiyohi  as  a  part  of  the  second 
district  designated  it  as  it  was  formed  by  itself  and  did  include  in  it 
the  territory  which  formerly  composed  the  coonty  of  Monongalia. 
Your  committee,  therefore,  find  that  the  majority  of  188  votes  canvassed 
for  the  sitting  member  was  rightly  canvassed,  and  ought  not  to  be  de- 
ducted from  his  majority  of  221. 

Second.  It  is  provided  (page  220,  Statutes  at  Large,  sec.  19)  that  the 
board  of  commissioners  siiall  meet  at  the  county-seat  of  their  respect- 
ive counties,  for  the  purpose  of  transacting  such  business  as  may  de- 
volve upon  or  be  brought  before  them,  on  the  first  Tuesday  of  January 
and  September  in  each  year,  and  may  hold  such  extra  sessions  as  they 
deem  necessary  for  the  interest  of  the  county ;  such  extra  sessions  shall 
be  called  by  a  majority  of  the  board,  and  the  clerk  shall  give  at  least 
ten  days'  notice  thereof  to  the  commissioners,  but  no  regular  session 
shall  continue  longer  than  six  days,  and  no  extra  session  longer  than 
three  days. 

Page  233,  sec.  31 :  The  commissioners  of  such  county  (any  county 
not  divided  into  towns)  shall,  at  their  stated  meetings  in  January  and 
September,  upon  the  petition  of  not  less  than  ten  legal  voters  not  resid- 
ing within  ten  miles  of  any  established  election-district,  create  and  es- 
tablish within  said  county  an  election-district  at  such  point  as  will  be 
most  convenient  for  the  persons  so  petitioning;  but  no  place  of  holding 
elections  shall  be  located  in  said  election-districts  within  ten  miles  of 
any  other  place  of  holding  elections  previously  established,  nor  shall  the 
commissioners  create  any  election-district  except  at  the  time  of  their 
stated  meetings,  and  then  only  in  compliance  with  the  request  of  ten  or 
more  legal  voters  residing  not  less  than  ten  miles  from  any  established 
election-district.  The  election-districts  of  Southeast,  Blaen  Avon, 
Michigan,  South,  Ceresco,  East,  and  Northeast  were  not  established  at  a 
stated  meeting  of  the  county  commissioners,  but  at  a  special  meeting 
holden  October  5, 1874(pages  50, 51,  record),  and  were  therefore  not  legally 
established.  The  action  of  the  county  commissioners  was  without  au- 
thority of  law,  and  null  and  void,  and  no  legal  election  could  be  held  at 
either  of  said  districts ;  therefore,  111  votes  must  be  deducted  from  the 
majority  reported  for  the  contestee — that  being  the  majority  he  received 
in  said  districts  which  wad  wrongfully  canvassed  for  him. 

Third.  The  sixth  specification  in  the  contestant's  notice  of  contest  is 
as  follows : 

Sixth.  That  in  the  town  of  West  Newton,  in  the  coantj  of  Nicollet  6d  votes  were  returned 
as  cast  for  you  and  7  votes  were  returned  as  voted  and  cast  for  me,  at  said  election  for  mem> 
ber  of  Congress,  and  which  were  counted  and  included  by  said  State  board  of  canvassers  ia 
the  official  canvass  of  votes  for  member  of  Confess  of  said  district  at  said  election,  which 
was  wronf^ul  and  illegal,  because  the  judges  of  election  of  said  town  closed  the  polls  on  said 
election-day,  and  adjourned  the  election  and  refused  to  receive,  and  did  not  receive,  votes 
for  about  the  space  of  one  hour,  contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided. 

To  which  the  contest ?e  answers: 

With  regard  to  your  sixth  charge  and  specifications  thereunder  and  the  several  subdivis 
ions  thereof,  I  deny  the  same,  and  each  and  every  part  thereof,  except  the  number  of  votes 
cast,  for  whom  cast,  the  points  at  which  said  votes  were  cast,  and  that  said  votes  were  in- 
cluded in  said  canvass,  and  as  to  these  latter  averments  I  have  no  knowledge  or  InformiatvcyQL 
'Whatever. 
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It  appears  that  the  election  in  this  town  was  holden  in  one  of  the 
rooms  of  a  public  honse.  The  judges  of  the  election  adjoamed  at  12 
o'clock  until  1  o'clock,  and  took  dinner  with  the  clerks  of  election  in 
the  same  house  and  in  an  adjoining  room  to  that  in  which  the  election  was 
held,  leaving  the  family  who  occupied  the  honse,  viz,  Johannes  Junker, 
his  wife  and  children,  in  the  room  where  the  election  was  held.  The 
judges  of  election  left  the  ballot-box  on  their  table  in  this  room.  It  ap- 
pears that  the  ballot-box  was  not  sealed,  nor  in  any  way  guarded  or  pro- 
tected. It  is  not  certain  whether  other  persons  than  the  family  of 
Junker  entered  the  room  while  the  ballot-box  was  thus  unguarded. 
Many  persons  were  about  the  building,  and  could  have  gone  into  the 
room  if  they  had  desired  so  to  do. 

Johannes  Junker  testified  thus  (p.  26) : 

March  2,  1675. 

J.  JcKKER,  a  witnesfi  of  lawful  afi^,  prodaced  bj  the  Hon.  E.  St.  Julien  Cox,  and  beiii^ 
duly  sworn  according  to  law,  deposes  and  says : 

Question.  Where  do  you  reside  f — ^Answer.  At  West  Newton,  county  of  Nicollet  and  State 
of  Minnesota. 

Q.  Were  you  there  at  the  election  held  at  that  place  November  3,  1874  f — A.  I  was. 

Q.  Were  you  acquainted  with  the  judges  of  election  on  that  day  f — ^A.  I  was. 

Q.  Where  was  the  election  held  f — A.  At  my  house. 

Q.  At  what  time  were  the  polls  open  on  that  day  7 — A.  It  was  after  9  o'clock  a.  m.  ^f 
that  day. 

Q.  Did  the  judges  of  election  adjourn  at  noon  on  that  day  and  close  the  polls  T — A.  They 
did,  at  12  o'clock,  and  opened  it  again  after  1  p.  m.  of  that  day. 

S.  Did  the  judges  of  election  leave  the  room  when  they  adjourned  where  the  polls  wan 
t— A.  They  did. 

Q.  Do  you  know  where  they  went  to  f — ^A.  They  all  went  into  another  room  to  eat  their 
dinner. 

Q.  What  did  they  do  with  the  ballot-box  during  the  adjournment  f — A.  Left  it  on  t^ 
table  in  the  room  ii^bere  they  held  the  polls. 

Q.  Were  the  clerks  of  election  at  dinner  with  the  judges  at  that  time?— A.  They  were. 

Q.  Was  there  any  one  in  the  room  where  they  had  been  voting  while  the  judges  and  clerks 
were  at  dinner  f — ^A.  There  was ;  myself,  wife,  and  children  were  there,  and  others  might 
have  been  there  for  what  I  know.    The  room  was  open. 

Q.  Did  you  see  the  ballot-box  in  the  room  at  the  time  you  were  in  the  room  f — A.  I  did. 

Q.  Was  it  in  char||;e  of  any  one  at  that  time  7 — A.  It  was  not 

Q.  Who  were  the  judges  of  election  on  that  day  f — A.  Barney  Beimeller,  Joseph  Brandel, 
and  Joseph  Stitz. 

Q.  What  time  were  the  polls  closed  that  evening  f — A.  Before  5  o'clock  that  evening. 

Q.  During  the  time  that  the  board  adjourned  between  12  and  1  o'clock,  for  dinner,  now 
many  persons  were  around  and  in  the  building  at  that  time  f — A.  More  than  forty  or  fifty. 

Cross  examined,  under  protest,  by  contestee : 

Q.  What  did  they  do  with  the  ballot-box  heretofore,  when  they  went  to  dinner  f — A.  They 
lefe  it  on  the  table,  the  same  as  they  did  this  last  time. 

p  Q.  Did  your  wife  and  family  always  have  access  to  the  room  where  the  ballot-box  was 
when  the  judges  went  to  dinner  heretofore  f — A.  Yes,  sir: 

Q.  Did  you,  or  family,  or  any  other  person,  ever  touch  the  ballot-box,  or  any  of  the  papen 
connected  with  the  election,  when  left  alone  in  the  room  f — A.  Not  to  my  knowledge. 

Q.  Was  there  any  other  person  but  you  and  family  went  into  the  room  where  the  ballot- 
box  was  left  during  the  adjournment  at  the  last  election-day  7 — A.  I  think  there  was  some, 
but  don't  know  who. 

Q.  How  were  the  ballots  received  ;  by  the  voters  going  into  the  room,  or  delivering  them 
through  a  window  7 — A.  I  know  of  no  one  except  myself  who  voted  in  the  room ;  the  othen, 
or  most  of  them,  voted  through  the  window. 

Redirect  examination  by  St.  Julien  Cox  : 

Q.  Did  you  see  the  ballot-box  used  that  last  election -day  at  West  Newton  aforesaid  f 

(Contestee  objects  to  the  question  for  the  reason  that  no  complaint  was  made  in  the 
notice  of  contest  of  the  kind  or  character  of  ballot  box  used.) 

A.  I  did. 

Q.  What  kind  of  a  box  was  it  7 — A.  A  wooden  box. 

Q.  Was  there  any  lock  on  it  f — A.  There  was  none. 

Q.  Was  there  any  fastening  on  the  box  7— A.  There  was  a  string  around  U  with  a  sealM 
H,  before  tbev  eommenced. 

Q.  What  kind  of  a  seal  f— A.  A  sUmg  around  it  fastened  with  sealing-wax. 
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Q.  Was  there  an  outiiide  door  to  this  room  where  they  held  the  election  7 — A.  Yes,  sir. 

Q.  Was  the  oatside  door  locked  f — A.  I  am  not  sure.  I  went  out  when  they  were  eating^ 
dinner,  and  it  was  not  locked. 

Q.  Did  you  lock  the  door  when  yon  went  out? — A.  I  did  not. 

Q.  Was  there  much  of  a  crowd  standinf?  around  outside  at  that  time^ — A.  There  was. 

Q.  Was  there  anything  to  prevent  the  crowd  from  going  into  that  room  at  that  time  f — A, 
Not  that  I  know  of. 

Q.  How  long  were  you  in  the  room  at  that  time  f — A.  I  only  went  through  the  room. 

Q.  Was  there  anybody  else  but  you  in  the  room  at  the  time  of  the  adjournment  f — ^A.  My 
children  and  wife. 

Q.  Was  there  a  food  deal  of  excitement  there,  that  day,  over  election  7 — A.  Lots  of  it. 

Q.  During  the  adjournment,  and  while  the  judges  were  absent  from  the  polls,  did  yon  se« 
any  men  coming  out  of  the  room  where  the  polls  were  held,  other  than  the  judges  or 
clerks  f — A.  I  did  see  lots  of  men  other  than  the  judges  or  clerks  of  election. 

Recross  examination : 

Q.  Who  did  you  vote  for  on  the  last  election  ?— A.  I  voted  fo'  E.  St.  Jnlien  Cox. 

JOHANNES  JUNKER. 

James  Newton  testifies  as  follows  (p.  30) : 

March  2,  1875. 

James  Newton,  a  witness  of  lawful  age,  produced  by  Hon.  E.  St.  Julien  Cox,  and  being 
duly  sworn  according  to  law,  deposes  and  says : 

(At  the  request  and  demand  of  the  respondent,  and  pursuant  to  the  act  of  Congress  of 
March  10,  187.3,  in  such  case  made  and  provided,  Christ.  Langguth,  esq.,  a  notary  public, 
residing  in  said  second  district,  is  associated  with  C.  R.  Davis,  the  notary  public  heretofore 
directed  by  the  contestant  to  take  these  depositions. ) 

Question.  Where  do  you  live  f — Answer.  In  the  town  of  West  Newton.  Nicollet  County, 
Minnesota. 

Q.  Were  yon  at  the  polls  at  the  town  of  West  Newton,  aforesaid,  at  the  time  of  the  last 
general  election,  held  on  the  3d  of  November,  1874  ;  and,  if  so,  at  what  hour  in  the  day  f — 
A.  I  was,  and  came  there  about  8|  o'clock  a.  m. 

Q.  Did  you  see  anybody  around  there  that  day  who  was  not  a  resident  of  that  townf — 
A.  I  did. 

Q.  For  whom  was  he  electioneering  for  member  of  Congress  T 

(Objected  to  by  respondent  on  the  ground  of  its  being  incompetent  and  immaterial.) 

A.  For  H.  B.  otrait  for  Congressman. 

Q.  Who  was  it  that  was  so  electioneering  f 

(Objected  to  by  respondent  as  being  incompetent  and  immaterial.) 

A.  He  was  a  nephew  of  one  Beusnian. 

Q.  Were  the  polls  closed  at  noon  on  that  day  f — A.  They  were. 

Q.  Do  you  know  personally  of  any  money  or  other  consideration  being  used  for  the  elec 
tion  of  H.  B.  Strait  tor  member  of  Congress  in  that  town  on  that  day  f — A.  I  do  not  per* 
sonally. 

Q.  Have  you  received  any  information,  or  have  you  been  informed,  or  have  you  learned 
of  the  use  of  money  or  other  means  at  the  last  general  election  in  the  town  of  West  Newton 
for  the  purpose  of  inducing  voters  to  vote  for  B.  H.  Strait  for  member  of  Congress  in  the 
seeood  district  at  or  prior  to  the  time  of  such  election  f 

(Objected  to  by  respondent  for  that  it  is  irrelevant  and  immaterial,  and  inadmissible  under 
any  allegation  in  the  notice  of  contest.) 

A.  There  was  not. 

Q.  Was  there  other  means  used  than  stated  in  above  question  f 

(Objected  for  same  reason.) 

A.  There  was,  if  liquor  constitute  means. 

Q.  Was  liquor  freely  used  around  those  polls  that  day  7 — A.  There  was,  decidedly. 

Q.  In  whose  favor  i — A.  By  a  friend  of  H.  B.  Strait's. 

Q.  How  long  did  you  remain  around  those  polls  f — A.  I  remained  until  about  1  o'clock 
p.  m. 

Q.  Do  you  know  whether  the  bar  was  kept  open  on  that  day  at  the  Traveler's  Home  of 
West  Newton  f — A.  It  was  when  I  come  down  in  the  forenoon. 

Thomas  Morgan  also  testified  (p.  31) : 

March  2,  1875. 

Thomas  Morgan,  a  witness  of  lawful  age,  produced  by  E.  St.  Julien  Cox,  and  being  duly 
fiwom  according  to  law,  deposes  and  says  : 

(Respondent  objects  to  the  taking  any  testimony,  for  the  reason  stated  in  the  commence- 
ikient. ) 

Question.  Were  yon  the  clerk  of  election  at  the  last  general  election  held  at  West  New- 
ton, in  said  county  t — Answer.  I  was. 

Q.  What  time  were  the  polls  opened  at  that  place  on  that  day  1 
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(Objected  to  by  respondeDt,  on  the  frronnd  that  there  is  no  complaint  in  the  notice  of  con- 
test ot  the  time  of  opening  the  polls  in  the  said  town  of  West  Newton.) 

A.  About  20  minutes  after  9  in  the  morning. 

Q.  What  time  did  they  close  that  evening  f — A.  At  5  o'clock  p.  m. 

Q.  Was  there  any  adjournment  at  noon  of  that  day  f — A.  There  was,  for  one  hour. 

Q.  The  polls  were  open  from  20  minutes  past  9  a.  m.  until  12  m.,  closed  from  12  m.  to  1 
p.  m.,  and  open  from  I  p.  m.  until  5  p.  m.,  when  they  closed  f — A.  Yes. 

Q.  What  Kind  of  a  ballot-box  was  there  used  at  that  election  f 

(Objected  to  for  reasons  as  before.) 

A.  A  small  wooden  box  without  a  lock. 

Q.  What  was  the  vote  of  that  town  on  that  day  for  judges  of  the  supreme  court,  and  for 
Congressman  for  the  second  district  ? — A.  One  majority  (Republican)  for  judgf«  of  the  su- 
preme court,  and  Hon.  H.  B.  Strait  had  61  maiority  for  Congressman  (Republican). 

Q.  At  ^e  adjournment  at  12  m.,  what  was  done  with  the  ballot-box  f — A.  We  left  it  on 
the  table  where  we  voted. 

Q.  Was  the  room  locked  where  you  left  the  ballot-box  7 — A.  The  outside  door  was  fast- 
ened with  hasp  or  catch. 

Q.  Was  there  access  to  the  room  where  the  ballot-box  was  from  the  inside  of  the  house  ?— 
A.  There  was. 

Q.  Do  you  know  of  any  one  going  in  and  out  of  the  room  where  the  ballot-box  was  left 
during  the  adjournment  f — A.  Junker  and  wife  went  in,  and  I  know  of  none  other. 

Q.  Were  there  many  persons  around  the  house  at  that  time  f— A.  Yes ;  quite  a  number. 

Q.  What  is  the  usual  status  of  the  vote  in  that  town? — A.  About  a  tie,  and  sometimes -a 
Democratic  majority. 

Q.  Was  there  any  one  left  in  charge  of  the  ballot-box  while  you  and  the  judges  were  at 
dinner  f — A.  No  one. 

Cross-examination  by  L.  M.  Brown,  attorney  for  respondent,  under  protest : 

Q.  Was  there  any  regular  announcement  made  about  the  adjournment  at  12  oVlock  f — 
A.  There  was.  by  one  of  the  judges  publicly  declaring  it. 

Q.  Do  you  know  how  many  names  there  are  on  your  poll-list  f — A.  About  one  hundred 
and  thirty-three. 

Q.  Was  there  any  fastening  on  the  ballot-box  f — A.  Yes ;  it  was  tied  with  a  string  and 
had  no  sealing-wax  on  it. 

Redirect : 

Q.  Was  there  any  paper  pasted  over  the  hole  in  the  ballot-box  when  you  went  to  dinner 
during  the  adjournment  f — A.  No ;  there  was  not. 

THOS.  MORGAN. 

Your  committee  regard  the  couduct  of  the  jadges  of  election  at 
this  place  in  leaving   the  ballot-box  for  the  space  of  an  hour  un- 
sealed and  unguarded  as  highly  reprehensible.     It  is  of  the  high- 
est importance  that  the  ballot-box  should  be  guarded  and  protected 
in  the  most  careiul  manner;    that  all  the  provisions  of  law  mad^ 
for  the  security  of  the  ballot  should  be  strictly  ol^eyed.    There  should 
not  be  the  least  opportunity  for  tampering  with  the  ballots.    It  is  cer- 
tainly a  serious  question  whether  such  an  irregularity  as  this  oughts 
not  to  vitiate  the  election;   but  your  committee  under  all  the  circum- 
stances have  not  felt  compelled  to  reject  this  entire  poll,  there  being' 
no  evidence  that  the  ballot-box  was  actually  tampered  with,  but,  on  tha 
contrary,  there  is  some  negative  testimony  showing  that  it  was  not^ 
tampered  with.    Your  committee  would,  were  there  any  facts  tending' 
to  show  that  the  ballot-box  had  been  tampered  with,  have  decided  to- 
reject  the  returns  from  this  poll.    The  adjournment  for  dinner  has  fre- 
quently been  decided  not  to  be  sufficient  to  vitiate  an  election.    Th& 
law  of  the  State  of  Minnesota  provides  that  no  election-returns  shall  b^ 
refused  where  there  has  been  a  substantial  compliance  with  the  law. 

Section  40,  election  law  of  Minnesota: 

Sec.  40.  No  election-returns  shall  be  refused  by  any  auditor  for  the  reason  that  the  sam 
are  returned  or  delivered  to  him  in  any  other  than  the  manner  directed  herein;  nor  shall  th 
canvassing-board  of  the  county  refuse  to  include  any  returns  in  their  estimate  of  votes  fo; 
any  informality  in  holding  any  election  or  making  returns  thereof,  but  all  returns  shall 
received  and  the  votes  canvassed  by  such  canvassing-board  and  included  in  the  abstracts 
provided  there  is  a  substantial  compliance  with  the  provisions  of  this  chapter. 
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The  fact  oaght  also  to  be  considered,  in  determiDiDg  what  shoald  be 
done  with  the  votes  at  this  place,  that  the  contestaDt  did  not  in  his 
notice  oif  contest  claim  that  the  ballot-box  was  tampered  with,  or  even 
left  unguarded,  but  rested  his  claim  to  have  the  vote  excluded  upon  the 
sole  and  untenable  ground  of  the  adjournment  of  the  judges  of  election 
for  an  hour  at  noon.  The  contestant  claims  that  the  vote  of  Hawk 
Creek,  in  the  county  of  Kenville,  ought  not  to  be  canvassed,  for  the  rea- 
son that  the  election  was  adjourned  for  an  hour  at  noon  and  the  ballot- 
box  not  properly  guarded.  The  evidence  is  as  follows  (Jesse  Wynu,  p. 
48): 

March  12,  1875. 

Jesse  Wymn,  a  witness  produced  by  E.  St.  Julien  Cox,  and  bein^  duly  sworn,  says : 

Qaestiou.  Where  do  you  reside  f — Answer.  In  Benville  County,  State  of  Minnesota, 
town  of  Hawk  Creek,  and  was  present  at  the  last  general  election  held  at  that  town  in  No- 
vember last 

Q.  At  whose  house  were  said  election-polls  held? — A.  At  a  school-house. 

Q.  Do  you  know  at  what  time  the  polls  were  opened  on  that  day  ? — A.  Cannot  tell  tha 
exact  time. 

Q.  Were  the  polls  closed  at  noon  at  that  place  and  at  that  election  f — A.  They  were,  for 
the  space  of  one  hour  at  least. 

Q.  Was  the  ballot-box  left  and  no  votes  received  by  the  judges  and  clerk  of  said  election 
during  said  hour  ? — A.  It  was  left  in  the  room  were  the  polls  were  held  during  said  huu% 
and  thejudges  and  clerks  were  out  and  around  said  school- house. 

Q.  Was  anybody  in  charge  of  said  ballot-box  f — A.  I  did  not  see  anybody  in  particular. 

Q.  Was  the  ballot-box  sealed  up  during  this  hour  f — A.  It  was  not. 

Q.  Was  there  much  of  a  crowd  in  and  around  the  room  where  the  ballot-box  was  during- 
ihis  hour?— A.  There  was;  from  twenty-five  to  filtv. 

Q.  Did  the  crowd  have  access  to  the  ballot-box  during  that  hour  f — A.  They  did. 

Q.  Was  there  anything  or  person  to  prevent  them  from  putting  as  many  ballots  as  they 
desired  into  that  ballot-box  during  that  hour  7 — A.  I  think  not. 

Cross-examined  under  protest : 

Q.  How  came  the  judges  to  adjourn  the  election  at  that  time  f — A.  I  suppose  for  dinner 
Q.  Did  you  see  all  of  the  judges  and  all  oi  the  clerks  out  of  that  room  during  said  tim& 

hi  any  one  time  ? — ^A.  I  can't  say  that  I  did. 
Q.  Can  you  say  that  you  saw  all  of  the  judges  out  at  anyone  time? — I  can*t  say 

[>ositive. 

Redirect : 

Q.  Did  you  see  the  ballot-box  during  said  hour  at  any  time  without  any  of  thejudges  oc 
:lerks  near  it  or  around  it  ?— A.  I  did. 

Recross : 

Q.  What  was  the  size  of  the  school-room? — A.  About  25  by  30  feet. 

JESSE  WYNN. 

This  evidence  does  not  show  snch  a  state  of  facts  as  will,  under  th& 
^ale  applied  in  the  case  of  the  town  of  West  Newton,  vitiate  the  poll, 
ibd  the  returns  must  stand  as  made  by  the  officers  of  the  election. 

Fifth.  The  contestant  claims  that  the  vote  of  Sacred  Heart,  in  the 
ouDty  of  Kenville,  should  not  be  canvassed,  for  the  reasons  that  the 
^allotbox,  for  an  hour  or  an  hour  and  a  half  at  noon,  was  unsealed  y 
hat  unnaturalized  persons  voted,  and  the  election-returns  were  con- 
eyed  from  the  board  of  town  canvassers  to  the  county  auditor  by  au 
mauthonzed  person,  and  unsealed ;  and  that  there  was  an  irregularity 
d  the  appointment  of  two  of  the  supervisors  of  election.  The  evidence 
s  to  this  town  is  from  one  E.  B.  Hale,  and  is  as  follows  (p.  49): 

March  12,  1875. 

£.  B.  Hale,  a  witness  produced  by  E.  St.  Julien  Cox,  and  being;  duly  sworn,  deposes 
ad  says : 

Question.  Where  do  you  reside  ? — Answer.  Town  of  Sacred  Heart,  county  of  Eenville, 
(iunesota. 

Q.  Were  you  the  clerk  of  the  election  held  at  said  town  at  the  last  general  election,  1874  ? — 
^.  I  was. 
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Q.  Was  there  any  adjournment  or  closing;  of  said  polls  at  noon  of  said  eleciion-daj  f — A. 
There  was,  at  noon,  for  the  space  of  one  hour  or  an  hour  and  one-half,  during  which  time  no 
votes  were  received  by  the  jiidees  of  said  election. 

Q.  Was  the  ballot-box  sealed  up  during  said  adjournment  f — A.  It  was  not. 

Q.  Did  the  judges  of  election  on  that  dapr,  who  were  first  sworn  as  such  judges,  act  as 
judges  of  said  election  durine  the  whole  of  said  day  f — A.  They  did. 

Q.  Did  the  supervisors  of  that  town  act  as  judges  of  that  election  on  that  day  f — A.  Two  of 
them  did  and  one  did  not,  he  being  appointed  by  the  other  two  supervisors  and  not  chosen 
by  the  electors  present. 

Q.  Do  you  know  of  any  minors  or  unnaturalized  persons  voting  at  that  election  on  that 
day? 

(Objected  to,  for  the  reason  that  their  names  do  not  appear  in  the  notice,  and  no  notice 
has  been  given  of  illegal  votes  by  contestant. ) 

A.  I  do. 

Q.  How  were  the  returns  conveyed  from  the  board  of  town  canvassers  to  the  county  au- 
ditor, and  were  they  sealed  or  not  f — A.  They  were  unsealed,  and  rolled  up  in  a  newspaper 
and  tied  with  a  piece  of  yarn,  and  I  conveyed  them. 

Cross-examined  under  protest : 

Q.  Did  you  deliver  the  returns  to  the  county  auditor  just  as  you  received  them  from 
the  town  canvassers  T — A.  I  did. 

£.  B.  HALE. 

It  does  not  appear  from  the  evidence  that  the  ballot-box  was  not  all 
of  the  time  in  sight  of  some  one  of  the  election-ofiicers  during  the  ad- 
journment for  dinner,  and  we  apply  the  same  rule  here  as  in  the  case  of 
the  town  of  West  Newton.  It  does  not  appear  that  any  unnaturalized 
person  voted,  and  the  oflBcers  who  presided  at  the  election  were  de  facto 
officers,  and  there  is  nothing  shown  which  so  impeaches  their  action  as 
to  vitiate  the  poll  on  that  account.  The  returns  should  have  been  con- 
veyed to  the  county  auditor  by  one  of  the  judges  of  the  election  sealed, 
but  were  conveyed  by  the  witness,  an  unauthorized  person,  and  were 
unsealed.  This  is  a  grave  irregularity,  but  the  evidence  is  that  he  de- 
livered  the  returns  to  the  county  auditor  just  as  he  received  them  from 
the  town  canvassers,  and  this  testimony  is  not  impeached.  The  com- 
mittee do  not,  therefore,  reject  the  returns  from  this  town. 

Sixth.  The  contestant  claims  that  200  votes  given  for  the  contested 
should  be  deducted  for  bribery.    The  evidence  shows  that  Ph.  Stelzec 
received  a  check  for  $25  in  a  letter  which  purported  to  be  from  the  con— 
testee,  and  requesting  Stelzer  to  use  his  iutiuence  in  the  election  for  th^ 
contestee  (pp.  38,  39) ;  also  Julius  Christianson  received  $2  from  one  J.* 
B.  Sackett  the  day  before  electiou,  and  was  promised  $2  on  election-day, 
**  to  peddle  Kepublican  tickets  with  H,  B.  Strait's  name  on.''    The  $25 
promised  was  paid  the  day  after  election.    A.  J.  Lamberton  testified- 
that  "common  report  was  that  J.  B.  Sackett  and  William  Beckel  wer^ 
distributing  a  great  deal  of  money  for  the  purpose  of  buying  and  influ- 
encing votes  for  H.  B.  Strait  for  member  of  Congress.''    But  he  had  n<^ 
personal  knowledge  of  a  dollar  having  been  spent  for  that  purpose^ 
Your  committee  find  the  evidence  wholly  insufficient  to  establish  th^ 
charge  of  bribery. 

The  contestee  makes  counter-charges,  alleging  irregularities  in  a  larg^ 
number  of  voting-precincts  which  gave  a  majority  for  the  contestants 
These  voting-precincts  are  in  the  counties  of  Carver,  Le  Sueur,  Sibley^ 
and  Dakota,  but  the  irregularities,  where  any  are  shown  to  exist,  relat^^ 
to  the  manner  of  returning  the  votes,  the  swearing  of  the  election  - — 
officers  and  adjournment  for  dinner,  and  are  not  of  that  nature  and  char'  — 
acter  and  extent  which,  unaccompanied  with  fraud,  will  vitiate  the 
turns.    In  fact,  fraud  is  not  alleged,  except  as  to  West  Saint  Paul,  i: 
the  county  of  Dakota.    The  contestee  claims  that  actual  fraud  was  coor^  - 
mitted  at  West  Saint  Paul  precinct,  and  that  several  persons  voted  wlmo 
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were  not  legal  voters  of  this  precinct.  The  only  witness  who  gave  any 
evidence  entitled  to  any  weight  in  one  Robert  Hare.  He  says  that  four 
Ctermans  and  one  Swede  who  lived  in  Mendota,  another  preciDCt  in  the 
same  county,  voted  at  this  precinct.  He  conld  not  give  their  names, 
and  did  not  know  how  they  voted.  He  also  testified  that  he  knew  three 
men  who  voted  at  this  precinct,  but  resided  in  the  city  of  Saint  Paul, 
Ramsey  County.  He  does  not  know  how  they  voted.  His  testimony 
fails  to  establish  fraud,  neither  does  he  show  himself  possessed  of  such 
knowledge  with  reference  to  the  residences  of  these  parties  as  to  entitle 
his  evidence  to  sufficient  weight  to  establish  the  fact  that  they  were  not 
legal  voters  in  the  precinct,  and  the  committee  have  therefore  decided 
to  let  the  returns  of  the  judges  of  election  stand  unchanged.  The  com- 
mittee do  not  make  any  deductions  from  the  votes  of  the  contestant, 
and  only  deduct  from  the  contestee  the  majority  of  111  votes  which 
were  canvassed  for  him  in  those  precincts  in  Lyon  County  which  were 
not  legal  voting-precincts.  The  returns  as  corrected  give  Horace  B. 
Strait  110  majority,  instead  of  221.  Your  committee  find  that  he  was 
elected  by  that  majority,  and  recommend  the  passage  of  the  following 
resolution: 

Resolved^  That  Horace  B.  Strait  was  duly  elected,  and  is  entitled  to 
retain  the  seat  which  he  now  holds  from  the  second  Congressional  dis- 
trict of  Minnesota. 


SPENCER    vs.    MOREY— FIFTH   CONGRESSIONAL   DISTRICT 

OF  LOCISIANA. 

Charges  of  fraad  and  irregularity  in  the  conduct  of  election,  and  unlawful  count  of  ballots 
bj  the  commissioners  of  election. 

The  ballot-box  at  one  of  the  precincts  was  removed  to  a  distant  point  from  where  the  elec- 
tion was  held,  and  the  count  proceeded  with,  with  the  assistance  of  tally-keepers  who  were 
not  sworn  officers.  It  was  held  that  the  removal  of  the  ballot-box  gave  opportunity  for 
firaod,  and  the  returns  were  excluded  from  the  count. 

The  ballot-box,  tally-sheets,  «&c.,  at  one  of  the  election  precincts  were  unaccounted  for, 
and  no  evidence  of  the  records  or  ballots  cast  were  in  the  possession  of  the  clerk  of  the  court . 
no?  hiid  he  any  knowledge  of  their  whereabouts.    A  copy  of  the  return  produced  by  one  of 
the  election-officers  at  the  precinct  was  not  regarded  as  a  valid  return. 
Majority  and  minority  report  submitted. 

Minority  report  rejected  May  31, 1876.    Yeas,  76  ;  nays,  101 ;  not  voting,  112. 
Majority  report  adopted. 
William  B.  Spencer  sworn  in  June  8,  1876. 

Authorities  referred  to:  American  Law  of  Elections,  sec.  291,  sec.  441,  sees.  305,  306,sec. 
274,  sec  174,  pages  126,  127,  200 ;  Chrismau  vs.  Anderson,  1  Bartlett,  328 ;  Adams  rs. 
Barnes,  2  Bartlett,  760,  768 ;  Goggin  vs.  Gilmore,  1  Bartlett,  70 ;  Little  vs.  Bobbins,  1  Bart- 
lett, 130;  Lionisiana  Election  Laws,  sec.  43;  supreme  court  of  Louisiana,  Burton  tt  ah  vs. 
Hicks  et  aZ.,page  156;  Hall  and  Clark,  116;  Biddle  and  Richard  vs.  Wing  (C.  and  H., 
^) ;  Draper  vs.  Johnson  (C.  and  H.,  703) ;  Mallory  vs.  Menall  (C.  and  H.,  328) ; 
Brigfatley's  Election  Cases,  page  571,  sec.  551  ;  Augustin  vs.  Eggleston,  12  Annals,  356 ; 
9th  Ann's,  537  ;  10th  Ann's,  732;  Act  of  1873,  page  18 ;  House  Reports,  Adams  vi.  Wilson, 
Clark  and  Hall,  375 ;  State  rs.  Steers,  Brightley*s  Contested  Cases,  page  303 ;  Colden  v«. 
Sisrpe  (C.  and  H.,  369);  Weaver  vs.  Given,  Brewster's  Reps.,  pages  144-'5;  Flanders  vs. 
Hskn,  1  Bartlett,  438 ;  McHenry  vs.  Yeaman,  1  Bartlett,  550 ;  Blair  vs.  Barrett,  1  Bartlett, 
315. 
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April  27, 1876. — ^Mr.  House,  from  the  Committee  on  Elections,  Rabmit 

ted  the  following  report : 


William  B.  Spencee  ^  Qontested  election. from  fifth  district  of  Louis- 
Feank  Moeey. 


i  lana. 


The  Ctyinmittee  on  ElectionSj  to  whom  wa%  referred  the  above  case,  report : 

The  fifth  congressional  district  of  Louisiana  is  composed  of  fourteen 
parishes. 

It  is  admitted  by  Morey,  the  contestee,  that  in  nine  of  said  parishes, 
to  wit,  Caldwell,  Catahoula,  Claiborne,  Franklin,  Jackson,  Lincoln,  Kich- 
land.  Union,  and  Tensas,  Spencer,  the  contestant,  received  majorities 
aggregating  3,944. 

It  is  conceded  by  Spencer,  the  contestant,  that  in  four  of  said  parishes, 
to  wit,  Madison,  Morehouse,  Ouachita,  and  Concordia  (excluding  ward 
No.  5,  in  the  latter  parish,  which  is  contested),  Morey,  the  contestee,  re- 
ceived majorities  amounting  to  2,548. 

The  whole  of  Carroll  Parish  and  ward  No.  5  of  Concordia  Parish  are 
contested,  and  no  other  part  of  the  district. 

It  resulta  from  the  admissions  and  agreement  of  the  parties  that  Spen- 
cer, the  contestant,  enters  the  contested  territory  with  a  majority  or 
1,396  votes  in  his  favor. 

We  will  take  up  the  contested  points  in  the  district  in  the  order  ia 
which  the  parties  have  presented  them  in  their  arguments  before  tha- 
committee. 

1.  Fifth  ward  of  Concordia  Parish. 

The  contestant  claims  that  the  returning  board  unlawfully  conni 
tbe  returns  from  this  ward ;  that  the  parish  supervisor  unlawfully  re- 
turned the  votes  of  said  poll ;  that  the  commissioners  at  said  poll  or  wt 

refused  to  count  the  votes  at  tbe  voting-place,  as  by  law  they  were  re^ 

<]uired  to  do,  but,  on  the  contrary,  carried  the  ballot-box,  late  at  nighty 
a  distance  of  fifteen  miles  to  Yidalia,  the  county-site  of  Carroll  Parish^^ 
went  into  a  private  apartment  and  counted  the  votes,  not  in  the  pres— ;2 
ence  of  the  public,  and  made  no  returns  thereof  for  two  days;  all  ol 
which  he  claims  is  presumptive  evidence  of  ft*aud  and  wrong. 

Morey,  the  contestee,  replies  in  general  terms  that  he  is  entitled 
the  number  and  majority  of  votes  with  which  the  returns  of ,  the  com^ — 
missiouers  of  election  and  the  State  returningboard  credit. 

Tbe  election-laws  of  Louisiana  seem  fram^  with  a  view  to  prevent^ 
as  far  as  may  be,  the  possibility  of  frauds,  and  are  much  more  specific 
in  their  details  and  stringent  in  their  requirements  than  those  of  man; 
other  States  of  the  Union.    A  brief  outline  of  the  system,  in  view  of  thi 
questions  arising  in  this  case,  may  not  be  deemed  inappropriate.' 

Three  commissioners,  selected  from  different  political  parties,  and  o^ 
good  standing  in  the  party  to  which  they  severally  belong,  are.  to  pr^-^ 
side  over  and  conduct  tbe  election — one  of  their  number  to  be,  by  theum  -« 
selected  to  act  as  clerk.  Before  entering  upon  their  duties,  each  one  <^^ 
them  is  to  take  and  subscribe  an  oath  that  he  will  '*  faithfully  and  dil  ^^' 
gently  perform  the  duties  of  a  returningofficer  as  prescribed  by  law'^  > 
that  he  will  ^'carefully  canvass  and  compile  tbe  statements  of  tlm^ 
votes,  and  make  a  true  and  correct  return  of  the  election." 

Tbey  are  to  receive  tbe  ballots  of  all  legal  voters,  and  deposit  tl3^ 
same  in  tbe  ballot-box,  and  this  tbey  are  to  do  '^  in  the  full  and  convav:i- 
JeDt  view  of  the  voter  bimaellL'"    E»afcVi  ^oter  has  "  the  right  to  deposit 
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his  own  vote  in  the  ballot-box  with  his  own  hand.''  It  is  made  a  misde- 
meanor for  any  commissioner  to  receive  a  ballot  from  any  other  hand 
than  that  of  the  voter  himself,  or  for  any  other  person  than  the  voter 
himself  to  hand  a  ballot  to  a  commissioner.  A  list  of  persons  voting  is 
to  be  kept,  nnmbered  from  one  to  the  end,  said  list  to  be  signed  and 
sworn  to  by  the  commissioners  before  leaving  the  place  or  opening  the 
ballot-box.  The  votes  are  to  be  counted  by  them  immediately  after  the 
close  of  the  election,  withoat  moving  the  box  from  the  place  where  the 
election  was  held,  and  the  counting  mast  be  done  in  the  presence  of  any 
by-8tander  or  citizen  who  may  be  present.  Tally-lists  of  the  coant  are 
also  required  to  be  kept,  and,  after  the  count,  the  ballots  counted  are  to 
be  put  back  into  the  box  and  preserved  until  after  the  next  term  of  the 
criminal  or  district  court,  as  the  case  may  be.  They  are  to  make  a  list 
of  the  names  of  all  persons  voted  for;  the  offices  for  which  they  were 
supported ;  the  number  of  votes  received  by  each;  the  number  of  bal- 
lots contained  in  the  box,  and  the  number  rejected,  and  the  reasons 
therefor.  They  are  then  to  make  out  duplicates  of  such  lists,  to  be 
signed  and  sworn  to  by  them ;  one  of  said  duplicates  to  be  delivered  to 
the  supervisor  of  registration  of  the  parish,  and  the  other  to  the  clerk 
of  the  district  court  of  the  parish,  and  this  is  to  be  done  by  all  or  one 
of  the  commissiouers  in  person,  within  twenty-four  hours  after  the  clos- 
ing of  the  polls. 

To  the  supervisor  of  registration,  as  we  have  seen,  one  of  the  dupli- 
cate returns  is  to  be  delivered  within  twenty-four  hours  after  the  clos- 
ing of  the  polls.  This  supervisor  of  registration,  when  the  returns  from 
the  different  wards  in  the  parish  are  made  to  him,  is  required,  within 
twenty-four  hours  thereafter,  to  compile  or  consolidate  the  same,  and 
this  consolidated  return  is  to  be  certified  as  correct  by  the  clerk  of  the 
district  court.  The  supervisor  is  then  to  forward  these  consolidated 
returns,  together  with  the  originals  received  by  him  from  the  commis- 
sioners, to  the  State  retuming-board,  the  same  to  be  inclosed  in  an 
envelope  of  strong  paper  or  cloth,. securely  sealed,  and  sent  by  mail. 

The  State  returning-board  is  to  be  composed  of  five  persons,  selected 
from  all  political  parties.  They  are  to  meet  in  New  Orleans  within  ten 
days  after  the  election,  to  canvass  and  compile  the  statements  of  votes 
made  by  the  commissioners  of  election,  and  make  returns  of  the  elec- 
tion to  the  secretary  of  state — the  returns  to  be  compiled  in  duplicate; 
one  copy  to  be  filed  with  the  secretary  of  state,  and  of  the  other  they 
are  to  make  public  proclamation  by  printing  in  the  official  journal  and 
such  other  newspapers  as  they  deem  proper,  declaring  the  result  of  the 
election.  These  returns  of  the  State  returuingboard  are  made  prima- 
facie  evidence  of  election. 

There  are  various  and  specific  provisions  in  reference  to  disorder,  in- 
timidation, illegal  voting,  and  fraud,  to  some  of  which  are  affixed  heavy 
penalties — all  Intended  to  protect  the  elector  in  a  fair  and  untrammeled 
exercise  of  his  right  to  vote,  and  to  guard  the  ballot-box  from  improper 
influences. 

The  first  section  of  the  act  containing  these  election  laws  says  that 
elections  '^  shall  be  held  in  the  manner  and  form  and  subject  to  the  regu- 
lations hereinafter  prescribed,  and  no  other J^ 

In  view  of  the  specific  requirements  of  the  law  upon  the  subject,  it 
rnast  be  admitted  that  the  conduct  of  the  commissioners  in  totally  dis- 
regarding its  plain  provisions  is  somewhat  extraordinary.  The  law  re- 
<][aired  them  not  to  remove  the  ballot-box  from  the  place  where  the  elec- 
tion was  held  until  they  had  counted  every  vote  in  it  in  the  presence  of 
^uch  of  the  voters  as  saw  fit  to  be  present  and  witu^^  VXi^  ^Qwci\lvQL^% 
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This  couDtJDg  they  were  reqaired  to  commence  immediately  on  the  close 
of  the  polls,  and  their  retarns  were  to  be  made  out  and  delivered  to  the 
Bapervisor  of  registration  within  twenty-four  hours  after  the  voting 
leased. 

Instead  of  doing  this,  after  the  close  of  the  election,  between  six  and 
seven  o'clock  in  the  evening,  they  took  the  ballot-box  and  started  with 
it  to  Yidalia,  the  parish  site,  a  distance  of  some  sixteen  miles  from  the 
voting-place.  Dameron,  one  of  the  commissioners,  who  is  sworn  by 
both  parties,  in  his  testimony  says  when  the  polls  were  closed  the  box 
was  locked,  and  he  took  the  key  and  gave  the  box  to  Eobert  H.  Colum- 
bus, another  commissioner.  They  started  to  Yidalia  on  horseback,  and 
when  they  arrived  at  the  store  of  one  Withersi)oou,  the  suggestion  was 
made  that  Dameron  should  get  into  a  buggy  with  one  Irviue  and  take 
the  ballot-box  in  the  buggy  with  him.  They  then  proceeded  to  Yidalia, 
one  of  the  commissioners  riding  in  front  and  the  other  in  rear  of  the 
buggy,  on  horseback.  They  reached  Yidalia  between  eleven  and  twelve 
o'clock  that  night,  and  finding  the  court-house  occupied  by  the  officers 
of  election  at  Yidalia,  they  went  up-stairs  into  the  room  of  the  tax-col- 
lector, opened  the  box,  and  commenced  counting  the  votes.  They 
counted  until  half  past  two  o'clock  that  night,  when,  being  fatigued, 
they  adjourned  for  the  night.  When  the  box  was  closed,  Dameron  says 
he  locked  it  and  gave  the  key  to  Columbus,  and  took  the  box  himself 
with  him  to  the  hotel,  where  he  and  William  C.  Yorger,  United  States 
supervisor,  occupied  the  same  room  for  the  balance  of  the  night.  The 
box  was  placed  under  the  bed  during  the  night.  The  next  morning, 
Dameron  says,  he  took  the  box  with  him  to  the  table  when  he  went  to 
breakfast.  After  breakfast  they  again  met  in  the  up-stairs  room  of  the 
court-house,  opened  the  box,  and  commenced  counting,  and  after  count- 
ing there  awhile  went  down  into  the  cour^room.  They  completed 
their  returns  on  Wednesday  night,  November  3,  between  ten  and  eleven 
o'clock,  and  made  their  returns  to  the  supervisor  of  the  parish  on  the 
next  day,  4th  November,  between  12  m.  and  1  o'clock  p.  m.  Dameron 
further  says  that  during  the  time  they  were  counting  the  votes  in  the 
tax-collector's  office  there  were  several  spectators  present ;  the  tax-col- 
lector's office  was  considered  a  public  office^  says  when  he  went  to  his 
meals,  during  the  counting,  he  left  the  box  in  the  court-room  in  charge 
of  his  co-commissioner  Columbus,  and  took  the  key  himself,  and  when 
Columbus  went  to  his  meals  he  took  the  key,  leaving  the  box  in  Dame- 
ron's  custody.  Columbus  and  Jefi'erson,  the  other  two  commissioners, 
being  colored  men,  did  not  take  their  meals  at  the  same  place  Dameron 
did. 

Waiving  for  the  present  the  minute  circumstantiality  with  which 
Dameron  relates  the  strict  and  scrupulously  conscientious  guard  kept 
over  the  ballot-box  from  the  time  they  left  the  voting  place  until  they 
reached  Yidalia,  and  until  the  votes  were  counted,  one  of  the  commis- 
sioners riding  in  front  of  the  buggy  and  the  other  in  the  rear  (why  this 
singular  disposition  of  forces  was  made  not  being  explained),  one  taking 
the  key  and  the  other  the  box  after  they  got  to  Yidalia,  and  at  no  time 
after  their  arrival  there  the  ballot-box  and  the  key  being  suffered  for  a 
moment  to  remain  in  the  hands  of  the  same  persou,  although,  on  the  way 
to  Yidalia,  Dameron  seems  to  have  had  both  box  and  key  in  his  ride  in 
the  buggy  with  Irviu ;  waiving  all  this,  let  us  come  at  once  to  the  cause 
assigned,  to  the  reason  given,  for  the  total  disregard  of  the  law  in  leaving 
the  voting  place  without  counting  the  votes,  and  making  a  nocturn^ 
trip  of  sixteen  mile8,  riding  till  midnight  and  counting  the  votes  at  a 
place  different  from  that  designated  by  law  for  them  to  be  counted. 
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On  this  poiDt  Dameron  says : 

When  the  polls  were  closed  the  other  two  commissioners  refused  to  open  and  count  the  votes 
tu  the  poUs^  they  saying  the  box  ou(|;ht  to  be  taken  to  Vidalia  and  the  votes  counted  there. 
Not  having  the  book  of  instructions  for  holding  the  elections,  I  acquiesced  in  their  wishes. 

It  is  very  clear  from  the  statement  of  Dameron  that  the  qoestiou  was 
discQssed  as  to  whether  the  votes  should  be  counted  at  the  polls  or  not, 
and  that  Dameron  had  the  idea  that  they  should  be  counted  there,  but 
was  overruled  by  the  other  two  commissioners,  who  refused  to  count 
them  there.  But  the  other  two  commissioners  flatly  contradict  Dame- 
ron, and  say  that  they  did  not  refuse  to  count  the  vote  at  the  voting 
place.  B.  H.  Columbus  says  he  has  carefully  examined  Dameron's 
statement  and  fully  confirms  the  same,  with  this  exception :  ^'  I  made  no 
objection  to  the  opening  and  counting  the  votes  at  the  polls." 

E.  D.  Jefferson,  the  other  commissioner,  confirms  Dameron  in  every 
particular  except  the  following :  '^Imade  no  objection  to  opening  and  count- 
ing the  votes  at  the  polls j  but  stated  I  had  served  as  commissioner  of  elec- 
tion before,  and  always  took  the  boxes  to  Vidalia  to  count  them,  and  we 
had  no  instruction-book  to  guide  us,  and  I  did  not  know  what  else  to  do, 
believing  that  to  be  the  law.  I  had  left  the  instruction- book  at  home, 
having  forgotten  to  take  it  with  me." 

Now,  Dameron  says  that  both  Jefferson  and  Columbus  ^^ refused^  to 
open  and  count  the  votes  at  the  polls,  and  not  having  any  instruction- 
book  he  yielded  to  their  wishes.  They  both  deny  having  made  any  such 
refusal.  Just  what  the  precise  truth  is  on  this  point,  it  is  difficult  to  de- 
termine with  certainty.  For  the  present,  let  us  assume  that,  in  ignorance 
of  the  law  and  without  bad  faith,  the  ballot-box  was  transported  six- 
teen miles  in  the  nighttime,  and  the  votes  counted  at  a  place  different 
from  where  they  were  cast,  and  not  in  the  presence  of  such  of  the  voters 
as  saw  fit  to  witness  the  counting.    Were  they  correctly  counted  f 

Dameron  says  (and  his  statements  are  confirmed  in  every  respect  by 
his  two  co-commissioners,  Columbus  and  Jefferson,  except  in  the  par- 
ticular already  noticed),  ^'In  counting  the  votes,  the  tally-lists  were 
kept  by  different  persons — part  of  the  time  by  Mr.  Connell,  part  of  the 
time  by  Mr.  Joyce,  and  part  of  the  time  by  Mr.  Nutt.  The  tally-sheets 
were  kept  under  the  direction  and  supervision  of  the  commissioners. 
There  were  in  said  box,  and  returned  by  said  commissioners,  441  votes 
for  Frank  Morey  for  member  of  Congress  for  fifth  district,  and  37  votes 
for  William  B.  Spencer  for  member  of  Congress  for  fifth  district  of 
Louisiana.  •  •  I  am  neither  a  Democratn  or  Republican,  but  am  an 
Old-Line  Whig.  The  other  two  commissioners  were  Eepublicans.  I  was 
not  considered  to  be  a  Eepublican.  The  labor  of  counting  the  votes  was 
very  considerable,  as  it  was  a  general  election,  and  quite  a  number  of 
caodidates  voted  for.  I  only  heard  two  candidates  make  objection  to 
our  mode  and  manner  of  counting.  No  objection  by  anybody  else  was 
made  to  me.  ♦  ♦  ♦  I  don't  think  the  tally-lists  were  very  regularly 
kept,  as  we  had  no  regular  tally-keepers  and  bad  to  pick  them  up  as  we 
could  get  them.  I  believe  the  tally-lists  were  kept  as  correctly  as  they 
coald  have  been  kept  under  the  circumstances."  Witness  further  says 
he  voted  for  Spencer  for  Congress. 

Whatever  may  be  thought  as  to  whether  those  portions  of  the  law 
are  mandatory  or  directory  which  require  the  votes  to  be  counted  at  the 
place  where  they  are  polled,  without  removing  the  ballot-box,  in  the 
presence  of  such  voters  as  may  see  fit  to  witness  the  count,  and  the 
commissioners  to  make  their  return  to  the  supervisor  of  the  parish  in 
twenty-four  hours  after  the  close  of  the  polls — all  of  which  provisions 
were  intentionally  violated  or  ignorantly  disregarded  by  the  commis- 
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sioners — we  assume  that  there  can  be  no  two  opinions  on  the  proposi- 
tion that  that  part  of  the  law  which  reqaires  the  commissionem  to  make 
a  correct  count  of  the  votes  cast  is  certainly  imperative.  Before  enter- 
ing upon  their  duties,  as  we  have  seen,  they  are  required  to  swear  that 
they  will  "carefully  and  honestly  canvass"  the  votes.  How  were  the 
votes  at  this  box  counted  f  How  did  these  commissioners  discharge 
their  duty  in  this  respect  T 

The  keeper  of  the  tally-list,  to  all  intents  and  purposes,  makes  the 
only  record  from  which  the  votes  can  be  counted.  If  his  list  is  correct, 
the  number  of  votes  cast  can  be  correctly  ascertained;  if  his  list  is 
erroneous,  the  returns  based  on  it  are  necessarily  incorrect.  The  tally- 
keeper  is,  then,  the  party  who  counts  the  votes. '  The  marks  he  makes 
on  the  paper  determine  how  many  votes  each  candidate  has  received. 
It  is  not  pretended,  and  indeed  cannot  be,  that  these  commissioners  had 
any  other  mode  or  means  of  determining  the  result  of  the  election  than 
from  the  tally-sheets  kept  by  parties  "  picked  up  " — to  use  Dameron's 
expression — at  random  in  the  court-house  to  tally  the  vote.  Can  sworn 
commissioners,  whom  the  law  places  around  the  ballot-box  as  guardians 
of  its  purity,!  and  charges  with  the  duty  of  "carefully  and  honestly '^ 
canvassing  the  votes  at  an  election,  delegate  to  unsworn  and  irresponsi- 
ble parties  the  delicate  task  which  the  law  imposes  upon  them  alonef 
The  law  of  Louisiana  expressly  requires  tally-sheets  to  be  kept ;  and 
when  properly  kept  they  are  authority  upon  the  state  of  the  vote.  Says 
McOrary,  in  his  Law  of  Elections,  sec.  291 : 

"  In  the  case  last  named,  it  was  held  that  the  tally-sheet  Icept  by  the 
officers  of  the  election  is  competent  evidence,  in  an  election  contest,  to 
show  the  true  state  of  the  vote.  It  is  good  until  impeached,  and  afif<^8 
prima-facie  evidence  of  the  votes  cast  for  such  candidate."  This  gives 
to  the  tally-sheet  kept  by  offi/iers  of  tlie  election  the  same  dignity  and 
authority  as  the  returns  themselves,  and  properly  so ;  for  the  returns 
are  based  on  the  tally-sheets,  and  unless  the  latter  are  correct  the 
former  cannot  possibly  be  so,  or  import  verity.  Who  were  Gonnell, 
Joyce,  and  Nutt,  the  three  parties  picked  up  in  the  court-house  to 
work  upon  these  tally-sheets  ?  All  we  know  of  them  is  their  names. 
They  were  not  officers  of  the  election,  and  were  not  sworn  to  discharge 
their  duties  faithfully.  By  the  law  of  Louisiana  it  is  made  a  felony 
for  any  person  i^ot  an  officer  of  election  to  assume  to  act  as  such  in 
receiving  or  counting  votes,  or  doing  any  other  act  toward  the  holding 
or  conducting  elections,  or  making  returns  thereof;  clearly  prohibiting 
all  unofficial  hands  from  touching  anything  connected  with  holding  elec- 
tions or  counting  the  votes.  No  legal  presumption  of  correctness  at- 
taches to  their  acts.  If  the  tally-sheets  kept  by  them  can  stand  at  all, 
they  must  stand  on  extrinsic  evidence  of  their  truth,  as  they  can  lean 
on  no  legal  presumption  for  support.  It  is  no  extenuation  of  such  a 
proceeding  as  this  for  witnesses  to  swear,  as  Dameron  does,  that  the 
election  was  all  fair.  Of  what  avail  is  a  fair  election  with  a  dishonest 
or  uncertain  count  of  the  votes!  In  vain  may  the  law  require  illegal 
votes  to  be  excluded,  a  correct  list  of  voters  to  be  kept,  intimidation 
and  bribery  to  be  punished,  if,  after  a  fair  election  has  been  held,  and 
each  voter  has  exercised  his  high  privilege  of  voting  accordiug  to  his 
own  choice,  the  sworn  officers  of  the  election  shall  be  allowed  to  turn 
over  to  idle  loungers  the  duty  of  keeping  the  tally-sheet,  where  fraud 
can  be  so  easily  committed  and  with  such  difficulty  detected.  The 
election-law  which  would  tolerate  such  a  proceeding  would  be  a  mock- 
ery, and  such  conduct  on  the  part  of  officers  of  election,  if  sanctioned, 
would,  in  the  opinion  of  this  committee,  open  wide  the  door  to  fraud 


DIGEST   OF   ELECTION   CASES.  443 

and  be  a  dangerons  precedent.  Bat,  in  addition  to  ttie  absence  of  any 
legal  presumption  to  snpport  snch  a  coant,  Dameron  says,  in  positive 
disparagement  of  the  manner  in  which  the  tally-sheets  were  kept,  ^^  I 
don't  think  the  tally-lists  were  very  regularly  kept,  as  we  had  no  regular 
tally-keepers,  and  had  to  pick  them  up  as  we  could  get  them.  I  believe 
the  tally-liots  were  kept  as  correctly  as  they  could  have  been  kept  under 
the  circumstances."  Not  '*rery  regularly  kept,''  but  "1  believe^  they 
were  "  as  correctly  kept  as  they  could  have  been  kept  under  the  circum- 
stances !  "  The  law  required  him  and  his  co-commissioners  to  keep  them 
regularly.  They  had  been  sworn  to  do  so,  and  they  were  required  to 
know  of  their  own  personal  knowledge  that  they  were  correctly  kept, 
and  yet  this  sworn  officer  admits  they  were  not  very  regularly  kept,  but 
excuses  the  irregalar  manner  in  which  they  were  kept  by  saying  the 
commissioners  Aod  to  pick  up  such  persons  as  they  could  get  to  keep 
them.  Why  did  they  have  to  pick  up  anybody  to  discharge  a  duty 
which  the  law  imposed  on  them  and  them  alone  f  And  he  believes  they 
were  as  correctly  kept  as  they  could  have  been  under  the  circumstances. 
Under  what  circumstances  f  He  must  mean  as  correctly  as  Dick,  Tom, 
and  Harry,  the  idlers  about  the  room,  would  be  likely  to  perform  such 
a  task.  It  is  true  Dameron  says  these  tally-sheets  were  kept  by  the 
direction  and  under  the  supervision  of  the  commissioners.  But  it  is 
very  clear  from  his  admission  that  he  has  no  knowledge  as  to  whetber 
those  tally-sheets  spoke  the  truth  or  not.  He  does  not  pretend  to  say 
whether  the  number  on  the  tally-sheets  corresponded  with  the  number 
of  ballots  in  the  box,  and  much  less  could  he  have  told  whether  the 
keepers  of  the  tally- sheets  correctly  credited  each  candidate  with  the 
votes  he  received.  No  effort  whatever  was  made  to  verify  the  tally- 
sheets;  and  the  men  who  kept  them,  Oonnell,  Joyce,  and  Nutt,  are  not 
even  called  to  prove  that  they  did  their  work  correctly.  It  is  very  clear 
from  Dameron's  statement  that  the  work  of  tallying  the  votes  was  con- 
fided to  the  irresponsible  men  called  by  the  commissioners  to  do  it,  and 
that  no  such  supervision  as  the  commissioners  seeing  and  knowing  for 
tl^emselves  that  the  tally-sheets  were  correctly  kept  was  exercised  by 
them.  It  is  true  Dameron  further  says :  "  I  only  heard  two  candidates 
make  objections  to  our  mode  and  manner  of  counting."  But  it  can  make 
no  difference  how  many  candidates  he  may  have  heard  object  to  it.  The 
commissioners  disregarded  an  imperative  provision  of  the  law  without 
the  observance  of  which  there  can  be  no  safety  or  certainty  in  elections. 
The  integrity  of  their  returns  and  thevc prima-facie  character  are  there- 
fore destroyed.  There  being  no  proof  outside  of  the  returns  of  the  vote 
of  this  ward  or  poll,  it  must  be  excluded  from  the  count. 

CARROLL  PARISH. 

Generally,  in  reference  to  the  election  in  this  parish,  contestant  al- 
leges that  at  none  of  the  voting  places  in  said  parish  were  the  votes 
correctly  counted  or  returns  made  and  sworn  to  as  the  law  directs,  but, 
on  the  contrary,  the  partisans  of  contestee  at  once  seized  upon  all  the 
ballot-boxes,  with  the  ballots,  lists  of  voters,  and  other  papers,  con- 
cealed, and  still  conceal  them,  in  order  to  facilitate  their  unlawful  pur- 
pose of  falsifying  the  same.  Other  and  specific  charges  are  made  in 
reference  to  particular  wards  in  the  parish,  which  will  be  noticed  more 
appropriately  in  the  separate  consideration  hereafter  to  be  given  to  such 
wards. 

Contestee  in  general  terms  claims  to  have  received  the  majority  of 
votes  credited  to  him  in  Carroll  Parish  by  the  board  of  returning  oflB- 
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cers;  that  the  election  in  said  parish  was  condocted  according  to  law, 
and  that  whatever  irregularities  may  have  occorred  in  the  election 
in  said  parish,  they  were  not  of  a  character  to  vitiate  or  avoid  the 
election. 

Contestant  offers  in  evidence  in  this  canse,  a  record  in  the  canse  of 
Burton  et  aL  v.  Hicks  et  a/.,  a  proceeding  instituted  by  certain  parties 
who  were  voted  for,  the  State  or  county  officers  at  the  election  in 
Carroll  Parish  on  2d  November,  1874,  to  test  the  validity  of  said  elec- 
tion. To  this  suit  neither  contestant  nor  contestee  is  a  party.  Con- 
testee  objects  to  the  introduction  of  said  record  in  this  cause  because  it 
is  r€8  inter  alios  acta.  It  is  true  the  validity  of  the  same  election  at  which 
contestant  and  contestee  were  voted  for  is  involved  in  the  cause,  yet 
neither  of  them  being  parties  to  the  same  can  be  bound  thereby.  We 
therefore  sustain  the  objection  to  the  introduction  of  the  record,  and 
exclude  it  as  evidence  in  this  case. 

First  ward. 

The  only  returns  produced  of  the  election  at  this  poll  is  a  paper  pur- 
porting to  be  signed  and  sworn  to  by  the  three  commissioners,  David 
Jackson,  T.  B.  Ehodes,  and  E.  M.  Spann.  This  paper  is  produced  by 
the  witness,  B.  K.  Anderson,  on  his  examination,  who  seems  to  have 
been  a  commissioner  of  election  at  ward  3,  in  Carroll  Parish,  and  to 
have  had  no  connection  whatever  with  ward  No.  1.  Says  he  received 
it  from  the  clerk  of  the  court.  How  the  clerk  came  to  give  it  to  him, 
how  long  he  had  it  in  his  custody,  are  questions  on  which  Mr.  Anderson 
furnishes  no  information,  and  on  which,  strange  to  say,  neither  the  con- 
testant nor  contestee  ask  him  to  furnish  any.  The  election  took  place  iu 
November,  1874.  As  has  been  already  seen,  it  was  by  law  made  the 
duty  of  the  commissioners  of  election  within  twenty-four  hours  after 
the  close  of  the  polls  to  deposit  the  ballot-box  containing  the  ballots,  and 
also  to  deposit  the  returns  of  the  election,  in  the  office  of  the  clerk  of 
the  district  court.  How  Anderson  happened  to  have  the  paper  produced 
by  him  in  April,  1875,  nearly  six  mouths  after  the  election,  when  his 
deposition  was  taken,  neither  he  nor  any  other  witness  explains,  or 
is  asked  by  either  party  to  explain,  except  the  mere  statement  of  An- 
derson that  he  received  it  from  the  clerk.  E.  M.  Spann,  one  of  the 
commissioners,  is  asked  what  was  done  with  the  ballot-box,  the  returns, 
and  other  papers  pertaining  to  the  election.  He  says  that  he  and 
David  Jackson,  another  commissioner,  took  them  to  Providence,  the 
parish  site,  and  deposited  them  in  the  office  of  the  clerk  of  the  court, 
all  except  the  returns,  one  copy  of  which  was  left  with  the  cleric  of  the 
courts  and  another  given  to  the  supervisor  of  registration  of  the  parish. 
David  Jackson,  it  will  be  noted,  was  himself  the  clerk  of  the  court,  in 
whose  office,  according  to  Spann's  statement,  the  ballot-box  and  other 
papers  were  deposited,  and  with  whom  one  copy  of  the  returns  was  left. 

T.  I.  Galbreth  says  he  has  been  the  principal  deputy  clerk  of  that 
court,  and  as  such  has  had  entire  control  of  the  office  since  July  26, 
1873.  He  swears  there  have  never  been  on  deposit  in  that  office  any 
ballot-boxes,  returns,  or  other  papers  pertaining  to  the  election /rom  any 
of  the  wards  in  the  entire  parish^  except  a  tally-sheet  handed  to  him  by 
a  commissioner  of  the  First  ward,  which  was  afterward  taken  out  of  his 
office  and  carried  away.  He  further  says  that  diligent  search  has  been 
made  by  himself  and  others  for  those  ballot-boxes  and  papers,  but  they 
cannot  be  found,  and  he  does  not  know  where  they  are. 

This  is  certainly  a  most  extraordinary  state  of  affairs,  that  for  not  a 
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single  ward  in  an  entire  parish  can  the  evidence  that  an  election  was 
held  in  the  parish  be  foand  in  the  office  where  the  law  says  such  evi- 
dence shall  be  deposited.  It  suggests  a  demoralization  and  laxity,  to 
use  no  stronger  terms,  on  the  part  of  sworn  officials  most  discouraging 
to  contemplate. 

Can  the  testimony  of  Spann,  the  commissioner,  and  Galbreth,  the 
deputy  clerk,  be  harmonized  f  One  swears  that  the  ballot-box  from 
this  district  was  deposited  in  the  clerk's  office,  and  the  other  that  no 
such  deposit  was  ever  made.  If  such  a  deposit  was  made,  Jackson,  one 
of  the  commissioners,  and  the  clerk  of  the  court,  certainly  knew  it;  for 
Spann  says  he  and  Jackson  went  together  to  the  office  and  left  the  bal- 
lot-box and  papers  pertaining  to  the  election  there.  It  is  possible  that 
Jackson  may  have  abstracted  the  ballot-box  and  papers  from  the  office 
before  Galbreth  saw  them,  and  never  communicated  to  his  deputy  the 
fact  that  they  had  been  placed  in  the  office.  This  hypothesis  would 
reconcile  the  conflicting  statements  of  Spann  and  Galbreth,  but  it  is  only 
a  hypothesis.    The  proof  is  silent  on  the  point. 

The  deposition  of  Jackson  is  taken  in  the  case,  and  not  a  word  is 
asked  him  by  either  party  about  the  ballot-box  and  returns  from  this  or 
any  other  poll  in  the  parish :  nor  is  he  asked  what  he  did  with  the 
duplicate  return  from  ward  JSo.  1,  which  was  left  in  his  possession  by 
Spann  at  the  time  the  ballot-box  and  election-papers  were  deposited  in 
the  office.  The  failure  to  interrogate  Anderson  as  to  when  or  where  or 
for  what  reason  Jackson,  the  clerk,  gave  him  the  paper  which  he  pro- 
duced on  his  examination  as  the  duplicate  return  of  ward  No.  1,  or  to 
interrogate  Jackson  as  to  what  became  of  the  return  from  said  ward 
left  in  his  possession  by  Spann,  or  of  the  ballot-box  and  election  papers 
which  Spann  says  he  and  Jackson  together  deposited  in  Jackson's  office, 
is  exceedingly  strange. 

But  we  must  proceed  as  best  we  can  by  the  light  given.  The  paper 
produced  by  Anderson  seems  on  its  face  to  be  in  due  and  proper  form 
as  a  return.  The  names  of  the  persons  voted  for,  the  number  of  votes 
received  by  each,  the  position  for  which  each  was  supported,  the  whole 
number  of  votes  cast,  the  number  rejected,  and  the  reasons  given  there- 
for, are  all  stated,  and,  as  before  shown,  the  paper  duly  signed  and  sworn 
to  by  the  three  commissioners.  The  depositions  of  Spann,  lihodes,  and 
Jackson,  the  commissioners,  are  taken,  the  paper  produced  by  Ander- 
son exhibited  to  them,  and  they  all  swear  positively  that  the  paper 
shown  them  is  the  original  of  one  of  the  duplicate  returns  made  out 
and  sworn  to  by  them  after  the  election,  and  that  it  contains  a  true 
statement  of  the  result  of  that  election. 

The  question  arises,  can  this  paper  be  received  and  treated  as  a  legal 
return  of  the  election  held  at  this  ward  on  the  facts  disclosed  in  the 
record,  some  of  which  have  been  already  adverted  to,  and  some  of  which 
will  be  noticed  hereafter  ? 

If  we  assume,  according  to  the  statement  of  Spann,  that  the  ballot- 
box  and  election-papers  were  properly  deposited  in  the  office  of  the 
clerk,  it  would  seem  a  hardship  to  make  the  candidates  for  office  suffer 
the  consequences  of  a  loss  by  fraud,  in  which  they  had  no  agency,  and 
for  which  they  are  not,  therefore,  responsible.  On  the  other  hand,  it 
might  appear  dangerous  to  allow  a  paper  to  stand  as  a  valid  return 
which  comes  from  the  pocket  of  a  party  not  entitled  to  its  custody,  his 
possession  of  it  unexplained,  and  the  paper  unaccompanied  by  its  legal 
companions,  the  ballots,  tally-sheets,  &c.,  and  no  account  given  of  their 
whereabouts,  or  how  they  happened  to  disappear  entirely,  while  the 
returns  are  permitted  to  see  the  light  when  an  election  contest  comes 
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up.  The  law,  as  before  shown,  requires  that  after  the  ballots  are 
counted  they  shall  be  replaced  in  the  box,  aud  the  returns  and  the  bal- 
lot-box shall  be  deposited  in  the  clerk's  office.  By  the  ballots  the  troth 
of  the  returns  can  be  tested  and  their  correctness  verified.  A  paper 
purporting  to  be  the  returns  comes  to  light  unexpectedly  from  a  de- 
pository unauthorized  by  law,  but  the  written  evidence  provided  by  law 
to  test  its  accuracy,  in  case  oif  a  dispute  or  a  contest,  is  missing.  But 
there  are  other  iudrmative  considerations  which  enter  into  the  ques- 
tion as  to  whether  this  paper  shall  be  received  and  treated  as  a  legal 
return. 

Burton,  the  ex-sherifif  of  Carroll  Parish,  swears  that  he  detected  David 
Jackson,  the  commissioner  who  received  the  ballots  from  the  voters  on 
the  day  of  election,  changing  the  votes  handed  him  by  the  electors  for 
others  which  he  put  into  the  box  instead  of  the  ballots  of  the  vo'ers. 
He  says  he  charged  him  with  it  and  complained  to  him  of  its  unfair- 
ness. ^^  He  (Jackson)  tried  to  bluff  me  out  of  it,  but  I  showed  him  the 
tickets  he  had  dropped  lying  on  the  floor."  On  cross-examination, 
Burton  eays  he  could  not  swear  to  more  than  one  ticket,  which  he 
saw  Jaclsju  change,  but  there  was  another  on  the  floor  in  the  same 
position,  but  he  does  not  know  that  this  one  was  changed.  Jackson 
is  not  recalled,  nor  did  contestee  ofi'er  to  recall  him  to  deny  this  state- 
ment 

Cs^ar  Jones  and  Noah  Lane  both  swear  that  they  saw  Jackson  hand 
greenbacks  out  at  the  window  to  voters.  Lane  says  he  saw  him  do  it 
several  times.  Jones  says  he  saw  him  pass  money  out  to  voters  sev- 
eral times  with  their  registration  tickets  as  they  were  returned.  Jack- 
son denies  having  handed  out  any  money  to  voters,  and  swears  be 
would  not  believe  Caesar  Jones  on  oath.  But  J.  C.  Purdy,  a  merchant 
of  Providence,  Carroll  Parish,  on  being  asked  whether  he  knew  Csesar 
Jones,  and  what  his  character  is,  replies,  ^'  Yes ;  I  know  him  well,  and 
have  known  him  well  for  seven  years.  I  consider  him  as  honest  a  man 
as  there  is  in  the  parish,  aud  a  truthful  man."  Andrew  Cunningham 
also  sustains  the  good  character  of  Caesar  Jones.  Burton  stands  unim- 
peached ;  so  does  Lane  and  so  does  Johnson,  except  by  the  testimony 
of  Jackson,  to  whose  corrupt  conduct  Johnson  had  testified.  If  the 
wrong-doer  or  criminal  can  elude  detection  or  punishment  by  swearing 
that  he  would  not  believe  the  witness  who  inculpates  him,  on  oath,  the 
way  of  escape  would  be  made  easy. 

It  is  true  the  other  two  commissioners  and  some  of  the  bystanders 
swear  that  the  election  was  fair  and  free  from  fraud ;  but  none  of  them 
are  asked  and  none  of  them  speak  of  or  deny  the  specific  facts  testified 
to  by  Johnson,  Lane,  and  Burtou — except  Spann  says  he  does  not  rec- 
ollect hearing  Burton  making  any  charge  of  unfairness  while  the  voting 
was  in  progress,  but  that  Burton  complained  of  being  defrauded  of  a 
few  votes  while  the  counting  was  going  on.  So  far  as  the  testimony  of 
bystanders  to  the  fairness  and  freedom  from  fraud  of  the  election  is  con- 
cerned, it  will  be  seen  hereafter  that  it  was  conducted  in  a  manner  not 
very  favorable  for  the  detection  on  the  part  of  spectators  of  any  fraud 
that  a  commissioner  might  see  fit  to  perpetrate.  Furthermore,  in  refer- 
ence to  this  man  Jackson,  it  is  incredible  that  all  the  returns  and  ballot- 
boxes  from  the  entire  parish  of  Carroll  could  have  disappeared  without 
his  knowledge  or  connivance.  We  cannot  suppose  that  all  the  commis- 
sioners in  the  entire  parish  failed,  in  total  disregard  of  the  law,  to  carry 
the  25  ballot-boxes  aud  returns  to  the  office  of  the  clerk.  He  was  the 
clerk.  He  fails  to  state  in  his  testimony  anything  whatever  about  the 
ballot-boxes  or  returns  from  the  different  wards  which  the  law  required 
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to  be  deposited  in  his  ofQce;  and  the  retarns  from  ward  No.  1,  which  is 
proven  to  have  been  iu  his  custody,  he  is  proven  to  have  given  to  a  party 
not  entitled  to  its  custody.  Under  these  circumstances  his  name  can 
add  no  validity  to  any  returns  on  which  it  may  be  found,  but  stands 
dishonored.  McCrary,  in  his  Law  of  Elections,  says  (section  441),  *^  If, 
for  example,  an  election-officer,  having  charge  of  a  ballot-box  prior  to 
or  daring  its  canvass,  is  caught  in  the  act  of  abstracting  certain  ballots 
and  substituting  others,  although  the  number  shown  to  have  been  ab- 
stracted be  not  sufficient  to  change  the  result,  yet  no  confidence  can  be 
placed  in  the  contents  of  a  hallothox  which  lias  been  in  his  custody.^  It  may 
be  said  that  the  names  of  the  other  two  commissioners  being  to  the 
return  makes  it  sufficient  and  valid  as  a  return.  It  is  true,  as  a  general 
rule,  when  the  law  requires  a  certificate  to  be  made  by  a  board  of  offi- 
cers composed  of  three  or  more  persons,  it  is  sufficient,  if  a  majority  of 
such  board  joiu  in  the  certificate;  but  this  rule  was  never  intended  to 
be  applied,  nor  could  it  be  properly  applied,  to  a  case  where  one  of  them 
had  been  guilty  of  fraudulent  acts.  Who  can  tell  how  far  the  fraudu- 
lent acts  of  Jackson  entered  into  that  election  ?  It  is  impossible  to  tell;. 
JQst  as  impossible  as  it  would  be,  if  poison  were  dropped  into  a  basin  of 
water,  to  select  the  drops  infected  from  those  that  remained  pure.  The 
good  faith  of  the  other  two  commissioners  cannot  purge  the  ballot-box 
of  Jackson's  fraud.  It  is  for  this  reason  that  the  law  holds,  and  wisely 
and  justly  holds,  that  fraud  vitiates  everything  into  which  it  enters.  It 
is  for  this  reason  that  McCrary  says  that  no  confidence  can  be  placed 
in  the  contents  of  a  ballot-bOx  which  has  been  in  the  custody  of  an  offi- 
cer detected  in  the  perpetration  of  a  deliberate  fraud.  This  position  is 
strengthened  in  this  case  from  the  fact  that  the  ballot-box,  for  a  great 
portion  of  the  day,  was  placed  in  a  room  through  the  window  of  which 
the  votes  were  received.  This  window  was  six  feet  from  the  ground. 
The  weight  of  proof  shows  that  the  voter  could  not  see  what  became  of 
his  ballot  when  he  reached  it  up  to  the  window  to  the  commissioner 
with  his  hand  or  on  the  end  of  a  stick,  nor  could  the  commissioners  see 
the  voter.  The  law  required  that  the  commissioner  should  put  the  bal- 
lot in  the  box  in  plain  view  of  the  voter.  Tbe  object  of  this  provision 
was  to  prevent  just  such  fraud  as  Jackson  was  detected  in  perpetrating. 
The  law  further  gives  the  voter  the  right  to  deposit  his  ballot  in  the 
box  with  his  own  hand.  This  box  was  placed  beyond  his  reach,  and  he 
was  practically  denied  thereby  this  right.  The  law  not  only  contem- 
plated that  the  voter  should  see  the  commissioner,  and  what  he  did  with 
the  ballot  when  handed  to  him,  but  that  the  commissioner  should  see 
the  voter  iu  order  to  prevent  another  species  of  fraud  which  is  shown 
to  have  been  practiced  at  this  box.  Burton  says  he  saw  one  Cain  Sar- 
tain,  a  candidate  for  the  legislature,  hand  up  four  or  five  ballots  to  the 
commissioner.  He  spoke  to  Sartaiu  about  it,  when  he  claimed  that  he 
handed  the  ballots  up  at  the  request  of  voters,  and  said  he  could  pro- 
duce the  men  who  had  requested  him  to  hand  up  their  votes,  and  went 
off  as  if  in  search  of  them,  but  did  not  return.  Sartaiu  is  not  introduced 
to  contradict  this  statement  of  Burton.  It  is  very  clear,  if  commis- 
sioners are  allowed  to  hold  an  election  out  of  sight  of  the  voters,  that 
such  frauds  could  be  perpetrated  to  any  extent.  One  man  might  obtain 
the  proxy  of  fifty  and  put  fifty  ballots  in  the  box  without  tbe  knowledge 
of  commissioners  who  were  situated  where  they  could  not  see  him. 
Upon  the  whole,  we  conclude  that  the  paper  produced  by  Anderson  can- 
not be  received  as  a  valid  return,  and  therefore  reject  it  as  such.  There 
being  no  proof  aliunde  of  the  vote  at  this  poll,  it  must  be  excluded. 
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Second  tcard. 

No  retaro  whatever  seems  to  have  been  made  from  this  poll.  W.  W. 
Benham,  one  of  the  commissioners,  swears  that  the  retarn  was  made  oat, 
duly  signed,  and  sworn  to  by  the  commissioners.  Mr.  Montgomery,  an- 
other commissioner,  swears  that  he  signed  and  swore  to  the  polMist,  bat 
did  not  sign  or  swear  to  any  returns  at  all.  Murray,  the  other  commis- 
sioner, does  not  testify  at  all.  What  purported  to  be  returns  from  this 
poll  was  placed  before  the  State  returning-board  at  New  Orleans,  are 
duly  signed  and  sworn  to  by  the  commissioners.  Montgomery  says  his 
name  to  said  returns  is  a  forgery,  as  he  never  signed  any.  Lackey,  the 
parish  supervisor  of  registration,  says  that  said  returns  were  not  placed 
before  said  board  by  him  or  by  his  authority.  Benham  admits  that  he 
delivered  said  returns  to  the  State  board.  He  was  the  clerk  of  Lackey, 
the  supervisor,  and  is  clearly  the  author  of  the  forged  returns  which 
were  sent  to  the  State  board.  The  evidence  leaves  no  doubt  that  all  the 
commissioners  at  this  poll  failed  to  sign  any  returns  at  all.  ^^  If  the  proper 
officers  omit  altogether  to  sign  a  return,  though  it  may  be  otherwise  for- 
mal, it  is  void  and  proves  nothing.''  (McCrary  on  Elections,  sec.  274, 
sec.  174;  Chrisman  vs.  Anderson,  1  Bartlett,  328;  Adams  vs.  Barnes,  2 
Bartlett,  760.)  The  result  of  the  election  at  this  ward  must  then  be 
sought  from  other  sources  than  the  returns. 

The  polMist  was  duly  signed  and  sworn  to  by  the  commissioners.  It 
therefore  furnished  the  names  of  the  voters^  and  their  depositions  could 
have  been  taken  to  show  how  each  man  voted.  But  not  a  single  voter 
is  called  to  prove  for  whom  he  voted.  Benham,  the  author  of  the  forged 
returns  that  were  placed  before  the  State  board,  swears  that  "upon 
summing  up  the  tally -sheers  on  the  Congressional  vote,  there  was  found 
to  be  three  or  four  votes  less  on  the  Congressional  vote  than  the  number 
of  votes  shown  by  the  list.  The  vote  for  Spencer  was  either  forty-nine 
or  fifty,  and  the  balance  of  the  vote,  less  the  three  or  four  who  did  not 
vote  for  Congress,  was  the  vote  received  by  Frank  Morey,  six  hundred 
and  sixty  or  six  hundred  and  sixty-one.^  Benham  called  the  votes  from 
the  tickets  from  which  the  tally-sheets  were  kept.  He  says,  "  Blount, 
the  Democratic  United  States  supervisor  of  election,  stood  over  the  bal- 
lot-box with  me  and  saw  by  the  tickets  as  I  held  them  in  my  hand  that 
they  were  called  just  as  they  were  printed  or  written.''  Blount  says  the 
statement  of  Benham  is  not  correct.  He  says,  "  I  was  absent  about 
half  an  hour  of  the  time  on  Tuesday  morning.  When  we  first  com- 
menced counting  the  votes  I  watched  it  very  closely  for  an  hour  or  two; 
afterwards  I  remained  in  the  room,  but  did  not  all  the  time  inspect  the 
votes  as  they  were  called."  He  says  he  does  not  know  whether  Benham 
called  the  votes  correctly  or  not.  Blount  further  says  he  was  not  per- 
mitted to  see  the  tally-sheets,  votes,  or  returns  of  Carroll  Parish ;  that 
he  waited  around  the  office  of  the  supervisor  of  registration  and  asked 
many  times  to  see  them,  but  did  not  succeed  in  getting  to  see  them  at 
all.  He  says  he  saw  the  talleysheets  of  ward  No.  2,  on  Tuesday  night, 
after  the  votes  in  the  box  were  called,  and  figured  out  from  them  sixty- 
five  votes  for  Spencer,  but  says  he  thinks  from  the  list  of  voters  and 
his  knowledge  of  the  persons  voting  that  Spencer  got  more  than  sixty- 
five  votes. 

W.  B.  Dickey  says  he  thinks  the  entire  number  of  votes  cast  at  this 
poll  was  719.  Spencer  received  49,  and  Morey  664  or  665.  Benham 
says  there  were  713  votes  cast  in  all,  as  shown  by  the  list  of  voters. 
B.  H.  Lanier  says,  according  to  the  best  of  his  recollection,  the  entire 
vote  for  Congressional  candidate  was  something  over  700.     He  thinks 
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Spencer  received  48,  49,  or  50  votes,  and  Morey  the  balance  of  the  total 
vote. 

Montgomery,  one  of  the  commissioners,  does  not  remember,  and  does 
not  undertake  to  state  the  number  of  votes  received  by  either  Spencer 
or  Morey.  The  above  is  all  the  evidence  to  show  the  result  of  the  election 
at  this  poll.  Although  not  differing  very  widely  in  their  figures,  no  two 
of  the  witnesses  agree  as  to  the  number  of  votes  cast  or  the  number  re- 
ceived by  each  candidate.  The  uncertain  memory  of  two  or  three  wit- 
nes^s  as  to  the  result  of  an  election  six  months  after  it  took  place  cannot 
be  permitted  to  take  the  place  of  the  testimony  of  the  voters  themselves, 
and  in  this  case,  to  the  firailty  of  memory  are  added  the  uncertainty  and 
unreliability  of  the  source  from  which  the  facts  to  be  remembered  were 
derived.  Montgomery  says  W.  B.  Dickey,  M.  A.  Sweet,  J.  D.  Therrell, 
and  8.  T.  Austin  kept  the  tally-list,  by  consent  and  request  of  the  com- 
missioners, alternately,  while  keeping  the  lists  to  relieve  each  other. 
The  habit  of  ofiQcers  of  election  in  calling  in  unsworn  by-standers  to  keep 
tally-lists,  and  thus  virtually  to  count  the  vote  has  been  already  alluded 
to  and  animadverted  upon  in  considering  the  vote  at  poll  5,  Concordia 
Parish,  and  need  not  be  here  repeated.  Benham,  who  is  contradicted  in 
several  essential  particulars  in  the  testimony  given  in  this  cause,  and 
who  is  shown  to  be  the  author  of  the  forged  returns  that  were  delivered 
to  the  State  board,  occupied  the  important  position  of  calling  out  the 
votes  from  the  tickets  to  unsworn  tally-keepers,  and  it  is  from  this  source 
that  Dickey  and  other  witnesses,  who  speak  of  the  result  of  the  election, 
get  their  information.  There  are  other  objections  made  to  the  vote  at 
this  poll,  but  as  enough  has  already  been  stated  to  show  that  there  are 
no  reliable  data  from  which  the  result  can  be  ascertained,  it  is  deemed 
unnecessary  to  further  prolong  the  examination.  The  vote  cannot  there- 
fore be  counted. 

Third  ward. 

This  poll  is  also  without  any  returns.  It  seems  from  the  testimony  of 
R.  K.  Anderson  that  the  returns  were  not  made  in  duplicate  at  this  poll, 
but  only  one  set  was  made  out,  which  was  delivered  to  the  supervisor 
of  registration,  at  Providence,  the  parish  site.  What  became  of  the 
returns  afterward  is  not  disclosed.  He  says  his  recollection  is  there 
were  550  votes  cast  in  all;  7  were  cast  for  Spencer,  two  blanks  as 
to  members  of  Congress,  and  the  balance  for  Morey.  This  witness 
Anderson  is  the  same  individual  who  produced  from  his  pocket  what 
purported  to  be  the  returns  from  ward  No.  1,  of  Carroll  Parish,  and 
whose  testimony  is  referred  to  in  that  portion  of  this  report  relating  to 
ward  No.  1.  The  deposition  of  Dubb  Anderson,  another  commissioner, 
is  not  taken.  11.  K.  Anderson  says  the  election  at  this  poll  was  peace- 
able and  fair,  and  generally  conceded  by  both  parties  to  be  so.  P. 
Jones  York  says  the  election  was  peaceable  and  orderly,  and  as  fair  an 
election  as  he  ever  saw  ;  does  not  recollect  the  exact  number  of  votes 
cast,  but  there  were  between  five  and  six  hundred  cast;  says  they  were 
nearly  all  cast  for  Morey,  and  Spencer  got  only  a  part  of  the  democratic 
votes  cast.  This  witness  does  not  undertake  to  state  more  definitely  the 
result.  John  Scott,  another  witness  for  contestee,  was  asked  if  the  elec- 
tion was  not  conducted  fairly  at  this  poll ;  he  answers,  '^  It  was ;  all  but 
two  things  which  I  did  not  think  was  right,  to  wit,  that  the  tickets  of 
some  of  our  men,  the  Gla  men,  were  taken  away  from  them  and  torn  up 
by  the  Benham  men  ;  and  Captain  Anderson,  one  of  the  commissioners, 
opened  the  tickets  and  looked  at  them  before  putting  them  in  the  box^ 
sometimes  pushing  them  in  the  box  with  the  iuk.  ewOi^  avi^  ^Q!V!(\^W\ci^^ 
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irith  the  other  end  of  his  pen."  Says  there  were  two  factions  of  the  Be- 
publican  party,  the  Ola  and  Benham  factions.  Says  he  believes  most 
of  both  factions  supported  More}'. 

E.  M.  Bagley,  another  witness  for  contestee,  and  one  of  the  commis- 
sioners at  this  poll,  says  the  election  was  conducted  very  loosely ;  that 
the  law  in  many  instances  was  not  complied  with ;  that  there  were  many 
charges  of  unfairness  which  he,  as  a  commissioner,  attempted  to  correct, 
but  was  overruled;  there  was  some  disturbance  between  contending 
parties,  especially  among  the  constables,  who  were  very  partisan,  all 
belonging  to  the  same  side ;  candidates  were  allowed  to  keep  the  tally- 
sheets  ;  but  he  says  the  tally-sheet  which  he,  witness,  kept  was  the  one 
from  which  the  return  was  made  up;  says  parties  were  allowed  to  vote 
who  were  under  age,  and  others  who  had  not  proper  registration  cer- 
tificates ;  saw  one  man  have  nearly  all  his  clothes  torn  off  by  parties 
endeavoring  to  get  him  to  vote  as  they  wished.  The  man  afterwards 
told  witness  he  would  have  voted  differently,  but  was  afraid.  Witness 
says  he  saw  in  the  ofiQce  of  the  State  returning-board  his  name  to  what 
purported  to  be  returns  of  poll  No.  3  of  Carroll  Parish,  and  his  signature 
thereto  was  a  forgery  ;  says  he  does  not  remember  the  vote  of  Morey 
and  Spencer  well  enough  to  swear  to  it.  Witness  is  asked  if  he  did  not 
make  affidavit,  which  affidavit  was  before  the  State  returuing-board,  in 
which  he  stated  the  exact  number  of  votes  given  for  Morey  and  Spencer 
at  poll  No.  3 ;  says  he  knows  he  made  an  affidavit  before  the  returning- 
board,  and  thinks,  though  he  is  not  positive,  that  he  stated  therein  the 
vote  for  Morey  and  Spencer ;  that  his  statement  in  that  affidavit,  what- 
ever it  was,  is  correct.  An  affidavit  made  by  Bagley  before  the  clerk 
of  third  district  court  of  New  Orleans  is  given  at  pages  76-7  of  the 
record,  in  which  he  swears  that  on  the  28th  November,  1874  (the  affida- 
vit bearing  the  same  date),  he  was  present  before  the  State  returning- 
board,  and  saw  his  name  to  what  purported  to  be  a  return  of  the  elec- 
tion of  poll  No.  3  of  Carroll  Parish,  and  his  signature  thereto  is  a  forg- 
ery. This  affidavit  contains  no  statement  of  the  vote  of  Morey  and 
Spencer. 

Mr.  Aroyo,  in  the  protest  which  he  filed  to  the  action  of  the  return- 
ing-board in  receiving  the  returLS  from  Carroll  Parish,  recites  that  B. 
M.  Bagley  made  an  affidavit  before  the  returning-board  that  Morey  re- 
ceived 510  votes,  and  Spencer  7.  Mr.  Aroyo  in  bis  deposition  says  that 
Spencer, Montgomery,  and  Bagley  read  affidavits  before  the  board,  stat- 
ing the  number  of  votes  cast  in  their  respective  polls,  and  if  there  was 
any  other  statement  it  was  false,  and  their  signatures  thereto  forgeries. 
F.  C.  Zacherie  also  says  that  the  above  three  commissioners  made  affi- 
davits, swearing  that  *'  such  and  such  results  had  been  the  issue  of  the 
election  held  at  their  polls." 

Now,  it  will  be  seen  that  B.  K.  Anderson  is  the  only  witness  who 
undertakes  to  state  the  result  of  the  vote  at  this  poll.  He  says  his 
recollection  is  there  were  550  votes  cast  in  all ;  says  he  speaks  fron 
memory  as  to  the  total  vote  cast,  but  is  positive  as  to  Spencer  having 
received  only  7  votes;  that  there  were  two  blanks,  and  that  Morej 
received  the  balance.  If  he  does  not  speak  from  memory  also  in  regard 
to  the  vote  of  Spencer  and  Morey,  he  fails  to  disclose  what  other  means 
he  had  of  knowing  it. 

Bagley  does  not  know  whether  he  stated  the  number  of  votes  for 

Spencer  and  Morey  or  not  in  his  affidavit  before  the  board.    Aroyo,  in 

his  protest,  says  he  did ;  and  Zacherie  says  the  three  commissioners" 

Spann,  Montgomery,  and  Bagley — made  affidavits,  stating  its  result 

at  their  respective  polls,  but  lie  does  not  give  what  their  affidavits  stated 
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the  result  to  be.  If  Bagley  made  sacb  an  affidavit  at  all — which  in  not 
free  from  doubt — certainly  the  affidavit  itself  is  the  best  and  most  re- 
liable evidence  of  what  it  contains,  and  not  Mr.  Aroyo's  recollection  of 
its  contents.  No  sach  affidavit  is  prodnced,  and  no  reason  given  for  its 
non-production.  Being  ex  parte^  it  is  by  no  means  certain  that  it  conld 
be  looked  to  by  the  committee  as  evidence  in  this  case.  But  taking  the 
statement  of  Aroyo  as  to  the  contents  of  the  affidavit,  to  wit,  that  Morey 
received  510  votes  and  Spencer  7,  let  us  see  how  this  agrees  with  the 
recollection  of  Anderson  as  to  the  vote  received  by  Morey  and  Spencer  at 
this  poll.  He  says  there  were,  according  to  his  recollection,  550  votes 
cast  in  all.  Of  this  number  Spencer  received  7;  there  were  two  blanks, 
and  Morey  received  the  balance.  This  would  give  Morey  541  votes — 
31  votes  more  than,  according  to  Aroyo,  Bagley's  affidavit  before  the 
retnrniogboard  gave  him.  This  illustrates  the  danger  of  accepting 
the  uncertain  recollection  of  witnesses  as  to  the  result  of  an  election 
months  after  it  has  transpired,  when  the  voters  themselves  could  have 
been  called  to  testify  and  show  the  result  with  certainty.  The  com- 
mittee do  not  hold  that  the  testimony  of  the  voters  is  the  only  evidence 
of  the  result  of  an  election  in  the  absence  of  returns,  but  decide  that  the 
testimony  adduced  in  this  case  to  show  the  vote  at  ward  No.  3  is  in- 
sufficient for  that  purpose,  and  that  the  vote  there,  therefore,  and  per 
haps  for  other  reasons  also,  cannot  be  counted. 

Fourth  ward. 

Some  objections  were  made  to  the  entire  correctness  of  the  returns 
oh  file  in  the  returningboard  as  to  this  ward,  but  as  they  have  not  been 
seriously  pressed  in  argument,  and  as  the  result  cannot  be  changed  by 
this  vote,  we  deem  it  unnecessary  to  encumber  this  report  with  a  dis- 
cussion of  the  points  made,  and  therefore  count  the  vote  as  stated  iu 
the  returns,  which  give  Morey  167  and  Spencer  74  votes. 

Fifth  tcard. 

There  seems  to  be  no  evidence  impeaching  the  return  at  this  ward, 
which  gives  Spencer  108  and  Morey  9G  votes. 

STATE>IENT  OF  THE  RESULT. 

We  have  already  seen  that,  excluding  the  contested  territory,  Spen- 
cer had,  by  agreement  of  the  parties,  a  majority  of  1,396.  The  fifth 
ward  of  Concordia  Parish,  and  the  first,  second,  and  third  wards  of 
Carroll  Parish,  being  excluded  by  this  report,  that  majority  still  stands, 
to  be  affected  only  by  the  vote  at  the  fourth  and  fifth  wards  of  Car- 
roll Parish.  Adding  to  the  majority  (1 ,396)  with  which  Spencer  entered 
the  contested  territory,  the  majority  of  12,  which  he  received  at  the 
fifth  ward,  would  make  his  majority  1,403,  from  which  is  to  be  deducted 
93  votes,  the  majority  received  by  Morey  at  the  fourth  ward,  thus 
electing  Spencer  by  a  majority  of  1,315  votes. 

The  committee,  therefore,  recommend  the  adoption  of  the  following 
resolutions : 

Besolvedy  That  Frank  Morey  was  not  elected  and  is  not  entitled  to  a 
seat  in  the  House  of  Representatives  of  the  Forty-fourth  Congress  frdm 
the  fifth  district  of  Louisiana. 
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Resolved^  That  Win.  B.  Speocer  was  elected  and  is  entitled  to  a  seat 
in  the  House  of  Representatives  of  the  Forty-fonrtb  Congress  from  the 
fifth  district  of  Lonisiana. 

JNO.  F.  HOUSE. 

GEO.  M.  BEEBE. 

JOHN  T.  HARRIS. 

CHARLES  P.  THOMPSON. 

JO.  C.  S.  BLACKBURN. 

E.  F.  POPPLETON. 

R.  A.  DeBOLT. 


VIEWS  OF  THE  MINORITY. 

Mr.  G.  Wiley  Wells,  from  the  Committee  on  Elections,  submitted  the 
following  as  the  views  of  the  minority  : 

The  undersigned,  a  minority  of  the  Committee  on  Elections  in  the  case  of 
William  B.  Spencerj  contesting  the  seat  note  held  by  Frank  Mor'ey,  of 
the  State  of  Louisiana^  respectfully  report  : 

That  upon  an  examination  of  the  evidence  in  this  case  we  find  that 
the  contest  between  contestant  and  contestee  is  narrowed  down  to  two 
single  parishes  in  the  fifth  Congressional  district,  viz  : 

Concordia  Parish,  poll  5,  and — 

Carroll  Parish  entire. 

We  are,  therefore,  relieved  from  any  investigation  outside  of  these 
two  parishes.  We  find  that  the  fifth  district  is  composed  of  fourteen 
parishes.  The  vote,  by  majorities,  outside  of  these  two  parishes,  as  con- 
eeded  by  contestant  and  contestee,  is  as  follows: 

Majority  for  Spencer  in — 

Caldwell  Parish 139 

Cataboala ^ 

Claiborne •. 7''^ 

Franklin 4(6 

Jackeon 440 

Lincoln ; , 389 

Richland 293 

Union 716 

Tensas 754 

Which  gives  Spencer  a  total  majority,  as  conceded,  of 3. 944 

It  is  further  conceded  that  Morey^s  majority  in  Madison  Parish  is 56<) 

Morehonse  Parish 3^^ 

Ouachita 943 

To  which  must  be  added  Concordia  Parish ' 7(^ 

Which  is  the  majority  conceded  by  Spencer,   but  which,  on  the  count,  excludes 
poll  5  of  Concordia  Parish,  which  givee  Morey  a  conceded  majority  of 2,54<^ 

Take  from  the  majority  conceded  Spencer,  viz,  3,944,  the  total  major 
ity  conceded  Morey,  viz,  2,548,  and  it  will  leave  a  majority  for  Spencer 
of  1,396. 

This  leaves  for  the  committee  outside^  as  before  stated,  to  decide 
what  vote  was  polled  at  the  fifth  poll,  Yaucluse,  in  Concordia  Parish, 
Bad  w/iat  rote  was  polled  in  Carroll  Parish,  and  whether  they  shall  be 
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eoaoted  or  rejected.  Id  examioin^  the  case  and  discassing  the  same, 
^6  shall  proceed  in  the  order  in  which  the  couDsel  presented  the  same 
to  the  committee,  and  therefore  first  consider  the  fifth  poll,  Vaucluse, 
Concordia  Parish. 

The  grroands  claimed  by  contestant,  in  his  notice,  for  excluding  the 
ifth  poll  of  Concordia  Parish,  are :  **  The  election  laws  of  Louisiana  re- 
qaire  that  the  ballot-boxes  shall  be  opened  at  the  polling  places  as  soon 
aa  the  voting  is  over,  in  presence  of  the  public,  and  the  votes  counted 
pabllcly,  and  returns  made  within  twenty-four  hours  after  the  closing  of 
tbe  polls.  At  said  fifth  poll  the  commissioners  of  election  refused  to 
open  and  count  the  votes  at  the  polling-place,  but,  on  the  contrary,  they 
took  the  ballot-box  late  at  night  and  carried  it  away  to  Yidalia,  a  dis- 
tance of  15  miles,  and  went  into  a  private  apartment,  and  counted  the 
votes  out  of  the  presence  of  the  public,  and  made  no  returns  thereof  for 
two  days  after  the  election,  all  of  which  constitute  presumptive  evi- 
dence of  fraud  and  wrong." 

The  contestee,  in  his  answer,  claims  "  That  he  received  the  number  of 
votes  and  the  majority  of  votes  which,  by  the  returns  of  the  commis- 
sioners of  election  of  poll  5,  parish  of  Concordia,  and  by  the  returns  of 
the  board  of  returning-officers  of  the  election  [he]  is  credited  with 
having  received.  •  •  •  And,  further,  [he]  claims  that  whatever 
may  have  been  informal  and  irregular  in  the  instances  specified  in 
[Spencer's]  notice  relative  to  the  matter  of  registration  and  the  conduct 
of  the  election  held  November  2, 1874,  in  the  district  aforesaid,  such 
informalities  or  irregularities  were  not  in  [his]  interest,  but  adverse,  and 
they  were  not  of  a  character  to  vitiate  the  election  nor  to  prevent  a 
fair  election ;  nor  did  they  materially  and  injuriously  affect  the  num- 
ber of  votes  received  by  contestant,  nor  lead  to  a  larger  count  of  votes 
for  [him]  than  [he]  received  and  was  entitled  to  be  credited  with ;  and 
all  of  which  facts  he  alleges  are  susceptible  of  proof." 

We  find  that  all  the  evidence  adduced  by  contestant  and  contestee 
in  reference  to  poll  5,  Concordia  Parish,  is  found  on  pages  25  and  27 
of  record,  and  is  as  follows : 

As  to  fifth  poll,  parish  of  Concordia,  we  give  all  the  testimony  taken 
relating  thereto : 

Testimony  of  John  F,   Dameron  (p.  25). 

John  F.  Da5IERon,  sworn  for  both  parties,  says: 

At  the  general  election  held  on  2d  Novembeff  1874, 1  was  at  the  Vaucluse  poll,  fifth  ward, 
Concordia  Parish,  and  acting  at  said  poll  as  a  commissioner  of  election.  Robert  H.  Colam> 
bus  and  Thomas  E.  D.  Jefferson  were  the  other  two  commissioners  at  said  poll,  and  Will- 
iam  C.  Yarger  United  States  supervisor  at  that  poll.  When  the  polls  were  closed  on  that 
day,  between  6  and  7  o^clock  p.  m.,  the  box  was  locked;  I  look  the  key  in  my  possession^  giv- 
ing the  box  to  Robert  H,  Columbus.  We  started  for  Vidalia,  the  parish-seat  of  Concordia,  dis- 
tant about  sixteen  miles.  Upon  reaching  the  store  of  T.  C.  Witherspoon,  on  tbe  road  to  Vida- 
lia, tbe  suggestion  was  made  that  I  should  take  tbe  box  and  ride  in  a  buggy  from  there  to 
Vidalia,  which  suggestion  I  acceded  to,  and  came  on  to  Vidalia  in  company  with  Irvine,  in 
his  bnggj,  one  of  the  other  commissioners  riding  in  front  and  one  in  rear  of  the  buggy  on 
horseback.  Coming  on  without  auy  interruption,  we  reached  Vidalia  between  1 1  and  12 
o'clock  that  night,  and  proceeded  to  the  office  of  Burnett  Hitchcock,  tax-collector,  upstairs 
in  tbe  court-house  at  Vidalia.  We  then  and  there  opened  tbe  box,  and  proceeded  to  the 
connting  of  tbe  votes,  up  to  half  past  2  o'clock  a.  m.  of  the  3d  of  November.  IVhen  we 
dosed  the  boxj  I  locked  t/,  and  gave  the  key  to  Thomas  H.  Columbus^  taking  the  box  with  me, 
in  company  with  fVUliam  C,  Yarger^  United  States  supervisor^  to  the  hotel  in  yidalui.  Putting 
the  box  under  my  bed  in  the  room  of  the  hotel,  we  went  to  sleep  and  slept  till  about  7^  or  8 
o'clock  in  the  morning.  We  then  got  up  to  breakfast,  I  taking  the  box  with  me  to  tbe  table. 
After  finishing  breakfast,  we  went  to  the  court*honse,  to  Mr.  Hitchcock's  room,  again. 
Opening  the  l^x,  we  proceeded  again  to  count  the  votes.  After  thus  counting  some  time  in 
Mr.  Hitchcock's  room,  we  closed  the  box  and  moved  down  stairs  into  the  court-room,  where 
we  proceeded  until  the  count  was  completed.  The  reason  we  did  not  go  to  the  conrt-^oom  at 
Jirst  was  that^  on  arriving  at   Fidalia,  tee  found  the  court-room  occupied  by  the  commissioners 
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•oftht  Vidalia  icard  or  prteinet.  We  completed  our  returns  on  the  night  of  the  3d  Noveni 
ber,  between  10  and  II  o'clock,  and  made  our  returns  to  supervisor  oi  the  parish  on  the  next 
daj,  4tb  November,  between  12  m.  and  1  o*clockp.  m.  In  counting  the  votes  the  tally-lists 
were  kept  by  different  persons,  part  of  the  time  by  Mr.  Connell,  part  of  the  time  by  Mr.  Joyce, 
and  part  of  the  time  by  Mr.  Nutt.  The  tally-lists  were  kept  under  the  direction  and  super- 
vision of  the  commissioners.  There  were  in  said  box  and  returned  by  said  commissioners 
441  votes  for  Frank  Morey  for  member  of  Congress  for  fifth  district,  and  37  votes  for  ffilliam 
£,  Spencer  for  member  of  Congress  for  fifth  distrUt  of  Louisiana. 

During  the  nig^ht  of  2d  November,  when  we  were  counting  the  votes  in  Mr.  Hitchcock*fl 
iroom,  there  were  present,  besides  the  commissioners,  several  persons,  among  whom  was  a 
candidate  for  police  juror  and  a  candidate  for  magistrate  of  the  fifth  ward.  Mr.  Hitchcock's 
office  was  considered  a  public  office,  and  any  person  during  the  time  we  were  counting  was 
privileged  to  come  in.  It  was  not  a  public  office  except  for  purposes  of  tax-collecting ;  and 
5lr.  Anlt,  the  deputy  collector,  gave  us  permission  to  use  it.  When  I  went  to  my  meoU  dmring 
the  time  of  countings  I  Uft  the  court-room  in  charge  of  Mr.  Columbus,  one  of  the  commissioners, 
and  took  the  key  myself  and  when  he  iceut  to  his  meals^  he  took  the  key  and  left  me  in  charge 
of  the  box*  The  other  commissioners  did  not  take  their  meals  at  the  same  house  with  me, 
they  being  colored  men.  I  am  neither  a  Democrat  nor  a  Republican,  but  am  an  old-line  Whig, 
The  other  two  commissioners  were  Republicans.  /  was  considered  to  be  a  Republican.  The 
labor  of  counting  the  votes  was  very  considerable,  as  it  was  a  general  election  and  quite  a 
number  of  candidates  voted  for.  I  only  heard  two  candidates  make  objection  to  our  mode 
and  manner  of  counting.  No  objection  by  anybody  else  was  made  to  me.  The  votes  cast 
■at  this  fifth-ward  box  were  counted  and  returned  by  the  supervisor,  as  between  all  the  can* 
didates  at  said  election.  I  don't  think  the  tally-lists  were  very  regularly  kept,  as  we  had  no 
regular  tally-keepers,  and  had  to  pick  them  np  as  we  could  get  them.  I  believe  the  tallj- 
lists  were  kept  as  correctly  as  they  could  have  been  kept  under  the  circumstances. 

1  omitted,  in  commencing  my  statement,  to  mention  the  circumstances  under  which  the 
box  was  removed  from  the  polling-place  and  the  vote  not  there  counted.  When  the  polls 
closed,  the  other  two  commissioners  refused  to  open  and  count  the  votes  at  the  polls,  the§ 
saying  that  the  box  ought  to  be  taken  to  f^idalia  and  the  votes  counted  there.  Not  having  the 
book  of  instructions  for  holding  the  elections,  J  aa/aiesced  in  their  wishes.  I  will  further  state 
that  the  reason  why  we  suspended  the  counting  of  the  votes  on  the  night  of  2d  November 
was  that  the  commissioners  were  tired  and  very  much  exhausted  by  the  labors  of  the  day 
and  the  long  ride  that  night.  I  voted  at  said  election  for  Mocum  for  treasurer,  Spencer  for 
Congress,  and  some  Republicans  for  other  offices.     Said  election  was  free  and  fair, 

JNO.  F.  DAMERON. 

Sworn  to  and  subscribed  before  mo  at  Vidalia  this  6th  March,  1875. 

J.  R.  MENG, 

Parish  Judge. 

TESTIMONY   FOR  CONTESTANT. 

Tistimony  of  William  C.  Yeager, 

William  C.  Yeager,  sworn  for  plaintiff,  says : 

I  was  United  States  supervisor  on  2d  November,  1874,  at  fifth- ward  box,  in  Concordia 
Parish.     /  have  carefully  read  the  testimony  of  John  F,  Dameron,  this  day  taken  and  hereinbe- 
fore written,  and  I  fully  cof^rm  the  same,  as  containing  a  true  and  correct  statement  of  the 
facts  relative  to  the  matters  stated  therein.    As  United  States  supervisor  aforesaid,  I  made  a  re* 
port,  setting  forth  in  substance  the  same  facts,  to  F.  A.  Woolfley,  United  States  supervisor 
for  the  State  of  Louisiana,  immediately  after  said  election. 

W.  C.  YEAGER. 

Sworn  to  and  subscribed  before  me  at  Vidalia,  La.,  this  25th  March,  1875. 

J.  S.  MENG, 

Parish  Judge. 
TESTIMONY   FOR  CONTESTEE. 

Testimony  of  R,  H.  Columbus. 

RuHEUT  H.  Columbus,  sworn  for  defendant,  says : 

I  have  carefully  examined  the  testimony  of  John  F.  Dameron,  taken  this  day  in  th^ 
cause,  and  hereinbefore  written,  and  I  fully  confirm  his  statement  of  the  facts  relative  to  tfav- 
election  at  fifth- ward  poll  of  Concordia  on  2d  November,  1874,  with  the  following  exception 
/  made  no  objection  to  the  opening  and  counting  of  the  votes  at  the  polls.  Said  election  wasfn 
and  fair. 

R.  H.  COLUMBUS. 

Sworn  to  and  subscribed  before  me  this  2Gth  March,  187.5,  at  Vidalia,  La. 

J.  S.  MENG. 

Parish  Judge^ 
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Testimony  of  Thomas  E.  D.  Jefferson , 

Thomas  £.  D.  Jeffkrson,  sworn  for  defendant,  says  : 

I  have  carefallj  ezamioed  the  testimony  of  John  F.  Dameron,  taken  this  day  in  this 
caose,  and  hereinbefore  written,  and  I  fallj  confirm  his  statement  of  the  facts  relative 
to  the  election  at  fifth-ward  ^oll,  Concordia  Parish,  on  2d  Noyember,  1874,  with  the 
foUowing  ^n&lification  and  exception,  to  wit :  /  made  no  objection  to  opening  and  counting 
the  roUs  at  the  poiU,  but  stated  I  had  served  as  commissioner  of  election  before^  and  always  took 
the  h«Tts  to  Vidalia  to  count  them ;  and  we  had  no  instruction-book  to  guide  us,  and  I  did  not 
know  what  else  to  do^  beiieving  that  to  be  the  law,  I  had  left  the  instraction-book  at  home, 
haying  foreotten  to  take  it  with  me.     The  election  on  that  day  was  free  and  fair. 

THOS.  E.  D.  JEFFERSON. 

Sworn  to  and  subscribed  before  me  at  Vidalia  this  SGth ,  1675. 

J.  S.  MENG, 

Parish  Judge. 

Upon  an  examination  and  analysis  of  this  evidence,  we  find  that  there 
is  no  evidence  of  frand  or  irregularity  as  to  the  votes  polled  at  this  poll, 
or  as  to  the  conduct  of  the  officers  at  said  polls  up  to  the  time  of  closing 
the  polU  at  six  or  seven  o'clock,  which  would  in  any  way  taint  it  by  mis- 
conduct or  irregularities.  But,  on  the  contrary,  all  the  witnesses  swear 
positively  that  the  election  was  free  and  fair  and  houestly  conducted  ; 
Dor  was  it  urged  by  contestant  that  any  suspicion  attached  to  this  poll 
op  to  the  hour  of  closing  the  same.  It  is,  however,  urged  by  contestant 
that  the  removal  of  the  box  from  the  voting-place,  before  the  counting 
of  the  ballots  and  the  making  out  of  the  returns,  is  sufficient  to  cause 
this  poll  to  be  excluded  or  rejected.  The  evidence  establishes  the  fact, 
as  claimed  by  contestant  in  his  notice,  that  the  boxes  were  removed 
from  Yancluse  to  Vidalia,  the  parish-seat  of  Concordia  Parish.  The 
evidence  shows  that,  when  the  polls  were  closed,  the  box  was  locked, 
the  key  given  into  the  possession  of  the  commissioner,  who  was  not  a 
Bepublican,  and  who  was  a  friend  of  contestant,  and  voted  for  him; 
that  the  box  was  placed  in  the  custody  of  one  of  the  other  commission- 
ers (Mr.  Columbus),  and,  in  company  with  the  third  commissioner,  the 
commissioners  started,  with  the  box  and  ballots,  to  Vidalia,  the  parish- 
seat.  On  their  reaching  a  store  on  the  route  to  Vidalia,  the  suggestion 
was  made  that  Dameron,  Spencer's  friend  should  take  the  box  and  ride 
in  the  buggy,  with  a  Mr.  Irvine,  to  Vidalia.  Whether  Dameron  retained 
the  key  or  not  is  left  to  conjecture.  There  is  no  evidence  whether  he 
retained  it  or  whether  he  exchanged  the  key  with  Columbus  for  the  box. 
However,  this  is  immaterial,  for  the  reason  that  Dameron  was  contest- 
ant's friend,  and  would  have  no  interest  in  changing  or  altering  the  vote 
or  perpetrating  a  fraud,  excepting  in  the  interest  of  contestant.  Neither 
has  contestant  charged,  or  attempted  to  prove,  that  Dameron  was  in  any 
way  guilty  of  any  fraud  in  connection  with  the  ballots.  After  Dameron 
had  taken  the  box  into  the  buggy  from  the  other  commissioner,  Mr. 
Columbus,  who  was  on  horseback,  they  then  proceeded  to  Vidalia,  the 
parish  seat,  and,  in  a  public  office,  in  presence  of  whoever  might  de- 
sire to  observe  the  counting,  proceeded  to  count  the  ballots.  The  evi- 
dence shows  that  the  box  was  removed  under  a  misapprehension  of  law. 
Dameron  says  that  the  other  commissioners  refused  to  open  and  count 
the  votes  at  the  polls,  they  saying  that  the  box  should  be  taken  to  Vi- 
dalia, and  the  votes  counted  there.  Both  of  the  commissioners  contra- 
dicted this  statement  of  Dameron.  Jefterson  says  that  he  made  no  objec- 
tion to  opening  and  counting  the  votes  at  the  polls,  but  stated  that  he 
had  served  as  commissiouerof  election  before,  and  that  he  always  took  the 
boxes  to  Vidalia  to  count  the  ballots;  that  he  had  no  book  of  instruc- 
tions to  guide  him,  and  did  not  know  what  else  to  do,  believing  that  to  be 
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tbe  law.  This  evidently  was  concnrred  in  by  Dameron,  Jefferson,  and 
Colambas,  and  no  other  presaraption  can  arise  out  of  this  evidence  than 
that  they  supposed  and  believed  the  law  required  them  to  go  to  Yidalia, 
the  parish-seat,  and  there  count  the  votes,  and  that  this  was  done  by 
them  in  order  to  conform  with  the  law,  as  they  supposed  it  to  be,  and 
not  with  the  intent  to  commit  fraud  in  connection  with  the  election; 
especially  when  we  understand  that  the  election  laws  of  Louisiana,  in 
force  at  the  last  election  prior  to  this  one,  and  for  some  time  prior 
thereto,  provided  that  ^^  at  the  conclusion  of  the  election,  at  each  poll, 
the  boxes  containing  the  ballots  shall  be  securely  locked  and  sealed^ 
and  taken  immediately  by  the  commissioners  of  election  to  the  parish- 
seat,  where  they  shall  be  counted  out  by  the  said  commissioners,  in  the 
presence  of  the  supervisors  of  registration  and  election  of  the  parish.'^ 
It  certainly  would  be  a  violent  presumption  to  presume  anything  else 
than  this  from  the  evidence  before  us.  There  is  not  a  scintilla  of  evi- 
dence proving  fraud  of  any  kind,  nor  is  any  attempt  made  to  prove 
fraud  by  contestant,  ncr  was  it  urged  in  argument  that  any  fraud  was 
committed;  but  it  was  urged  that  the  mere  fact  of  removing  the  box 
gave  an  opportunity  for  fraud. 

The  evidence  shows  that  the  box  was  never  out  of  the  hands  of  tbe 
lawful  custodians  until  the  votes  were  counted  and  the  returns  made. 
Until  the  contestant  proves  some  act  showing  fraud  on  the  part  of  the 
commissioners,  or  some  one  of  them,  or  some  act  from  which  fraud  will 
be  presumed,  the  law  is  that  their  acts  must  be  taken  as  having  been 
honestly  performed.  The  legal  presumption  is  against  fraud  on  the  part 
of  the  officers  of  election,  and  that  nothing  but  the  most  unequivocal 
proof  can  destroy  the  credit  of  official  returns^  (8ee  Goggin  vs.  Gilmore, 
1  Bart.,  70;  Little  t;^.  Bobbins,  same,  p.  130.)  Tbe  burden  of  proof  is 
upon  contestant  to  prove  the  fraud.  We  do  not  deem  it  necessary  to 
cite  authorities  to  establish  this  legal  proposition.  We  conclude  there- 
fore that,  as  there  is  no  evidence  proving  fraud,  or  any  evidence  from 
which  fraud  can  be  presumed  in  connection  with  this  box,  the  committee 
will  not,  in  the  absence  of  such  proof,  conclude  that  because  there  was 
an  opportunity  for  fraud  that  therefore  fraud  was  committed.  Certainly 
this  would  be  a  monstrous  violation  of  the  legal  presumption  in  regard 
to  legal  acts,  viz,  that  all  persons  are  presumed  innocent  until  proven 
guilty;  that  officers  are  presumed  to  have  performed  their  duties,  and 
to  have  performed  them  honestly,  and  that  the  mere  opportunity  to  com* 
mit  a  crime,  in  the  absence  of  other  evidence,  will  not  be  taken  as  a  pre- 
sumption  to  establish  the  fact  that  a  person  committed  the  crime.  Tbe 
evidence  regarding  this  box,  taken  all  together,  does  not  even  raise  tbe 
presumption  of  fraud. 

It  is  further  urged  by  contestant,  however,  that  the  fact  that  the  tally- 
keepers  were  not  sworn  officers  throws  suspicion  upon  the  count.  All 
the  evidence  on  this  subject  is  as  follows :  Dameron  says,  *^  I  do  not 
think  the  tally-lists  were  very  regularly  kept,  as  we  had  no  regular  tally- 
keepers,  and  had  to  take  them  about  as  we  could  get  them.  I  believe  tbe 
tally-lists  were  kept  as  correctly  as  they  could  have  been  kept  under  tbe 
circumstances.''  It  cannot  be  urged  that  this  statement  would  throw 
suspicion  upon  or  impeach  the  returns,  for  Dameron  swears  that  they 
proceeded  to  make  out  the  returns  and  tally-lists  in  accordance  with  lavr. 
The  law  of  Louisiana  requires  that  the  election-returns  shall  be  sworn 
to  by  the  commissioners,  and  Dameron  and  the  other  commissioners  took 
and  subscribed  to  the  following  oath :  "Personally  appeared  before  me^ 
the  undersigned  authority,  duly  appointed  and  qualified,  commissioners 
of  election  of  poll  No. ,  election- precinct  of  the  parish  of ,  for  tbe 
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general  election  beld  November  2, 1874,  who,  being  duly  sworn,  depose 
and  say  that  they  received  the  ballots  cast  at  the  said  poll  of  the  said 
precinct,  and  that  the  above  is  a  trne  retarn  of  tbe  vote  cast  at  the  said 
poll  on  the  said  day/'  It  is  not  presumed  that  Mr.  Dameron  would  be 
willing  to  swear  and  subscribe  to  that  which  was  untrue.  And  it  is  a 
conclusive  legal  presumption  that  he  was  satisfied  at  the  time  when  the 
return  was  made  that  it  contained  a  correct  statement,  as  he  swore.  Nor 
does  Mr.  Dameron  swear  that  the  return  is  not  correct,  nor  is  there  any 
evidence  tending  to  disprove  the  return.  The  return,  therefore,  stands, 
taking  all  the  evidence  in  regard  to  it,  as  unimpeached.  The  law  is  well 
established,  and  this  House  has  repeatedly  held,  that  the  introduction 
of  persons  who  were  not  sworn  to  assist  in  holding  tbe  election  will  not, 
of  itself,  vitiate  the  return  of  the  officers,  without  evidence  of  fraud. 
(Eggleston  vs.  Strader,  2  Bart.,  897.)  The  evidence  in  this  case  proves 
that  all  the  officers  were  regularly  appointed  and  sworn,  but  that  the 
commissioners  requested  some  by-standers  to  assist  in  keeping  tally-lists 
while  counting  the  vote.  It  cannot  l)e  maintained  for  one  moment  that, 
in  the  absence  of  any  proof  of  fraud  or  irregularities,  the  legal  re- 
tarns  should  be  rejected  for  this  reason.  There  remains  but  one  other 
ground  that  can  be  urged  against  the  receiving  and  counting  of  these 
returns  from  this  box,  viz,  the  removing  of  the  box  from  the  i>oll  before 
the  vote  was  counted.  Taking  the  evidence  altogether  we  are  of  the 
opinian  that  it  established  only  an  irregularity,  and  the  mily  question 
to  be  determined  in  regard  to  this  poll  is,  whether  the  ballots  cast  at  this 
poll  shall  be  thrown  out  on  account  of  the  votes  not  having  been  counted 
at  the  poll  before  it  was  removed.  Tbe  election  law  of  Louisiana,  in 
foree  at  this  election,  section  43,  is  as  follows : 

SBCnON  1.  Be  it  enacted  by  the  senate  ani  house  of  representatives  of  the  St^te  of  Louisiana 
in  general  nssemtfiy  convened,  That  all  electiuDS  for  State,  parish,  aDQ  judicial  officers,  mem- 
bers of  the  ffeneral  assembly,  and  for  members  of  Conpfress,  shall  be  held  on  the  first 
Monday  in  November ;  and  said  election  shall  be  styled  the  general  elections.  They  shall 
be  held  in  the  manner  and  form  and  subject  to  the  regulations  hereinafter  prencribcd,  and  no 
other. 

Skc  43.  Be  it  further  enacted  j  if'e.,  That  immediately  npon  tbe  close  of  the  polls  on  the  day 
of  election,  the  commissioners  of  the  election  at  each  poll  or  voting-place  shall  proceed  to 
count  the  votes,  as  provided  in  section  thirteen  of  this  act,  and  alter  they  shall  have  80 
counted  the  votes  and  made  a  list  of  the  names  of  all  the  persons  voted  for,  and  the  offices 
for  which  they  were  voted  for,  and  the  number  of  votes  received  by  each,  the  number  of 
ballots  contained  in  the  box,  and  the  number  rejected,  and  the  reasons  therefor,  duplicates  of 
snch  lists  shall  be  made  out,  sicned,  and  sworn  to  by  the  commissioners  of  election  of  each 
poll,  and  such  duplicate  lists  shall  be  delivered,  one  to  the  supervisor  of  rejristration  of  the 
parish,  and  one  to  the  clerk  of  the  district  court  of  the  parish,  and  in  the  parish  of  Orleans 
to  the  secretary  of  state,  by  one  or  all  such  commissioners  in  person,  within  twenty-four 
hours  after  the  closings  of  the  polls.  It  shall  be  the  duty  of  the  supervisors  of  re^^istration , 
within  twenty-four  hours  after  the  receipt  of  all  the  returns  for  the  different  polling-places, 
to  consolidate  such  returns  to  be  certified  as  correct  by  the  clerk  of  the  district  court,  and 
forward  the  consolidated  returns  with  tbe  originals  received  by  him  to  the  returning-officers 
provided  for  in  section  two  of  this  act,  the  said  report  and  returns  to  be  inclosed  in  an  en- 
velope  of  strong  paper  or  cloth,  securely  sealed,  and  forwarded  by  mail.  He  shall  forward 
a  copy  of  any  statement  as  to  violence  or  disturbance,  bribery  or  corruption,  or  other 
o^Dses  specified  in  section  twenty-six  of  this  act,  if  any  there  be,  together  with  all  memo- 
randa and  tally>lists  used  in  making  the  count  and  statement  of  the  vote. 

Section  13  is  as  follows : 

Sec.  13.  Be  it  further  enacted^,  ^*c..  That  it  shall  be  the  duty  of  the  commissioncs  of  elec- 
tion at  each  poll  or  voting-place  to  keep  a  list  of  the  names  of  the  persons  voting  at  such 
poll  or  voting- place,  which  list  shall  be  numbered  from  one  to  the  end  ;  and  said  list  of  voters, 
with  their  names  and  numbers  as  aforesaid,  shall  be  signed  and  sworn  to  as  corrected  by  the 
commissioners  immediately  on  closing  tlie  polls,  and  before  leaving  the  place,  and  before 
opening  the  box.  If  no  judge,  or  justice  or  the  peace,  or  other  person  authorized  to  ad- 
minister such  oath,  be  present  to  ao  so,  it  may  be  administered  by  any  voter.  The  votes 
shall  be  counted  by  the  commissioners  at  each  voting>place  immediately  aCi«\  c\oWvtv^\\v^  ^^^- 
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tion  and  without  moving  the  boxes  from  the  place  where  the  votes  were  receiyed,  aad  the 
coantin^  must  be  done  in  the  presence  of  any  by-stander  or  citizen  who  may  be  present. 
Tally-lists  shall  be  kept  of  the  count,  and  after  the  count  the  ballots  counted  shall  be  put 
back  into  the  box  and  preserved  until  after  the  next  term  of  the  criminal  or  district  court,  as 
the  case  may  be ;  and  in  the  parishes,  except  Orleans,  the  commissioners  of  election,  or  any 
one  of  them  selected  for  that  purpose,  shall  carry  the  box  and  deliver  it  to  the  clerk  of  the 
district  court,  who  shall  preserve  the  same  as  above  required;  and  in  the  parish  of  Orleans 
the  box  shall  be  delivered  to  the  clerk  of  the  first  district  court  for  the  parish  of  Orleans, 
and  be  kept  by  him  as  above  directed. 

Is  tbe  failure  of  the  commissioners  to  comply  with  this  law  safficieot 
to  warrant  the  committee  in  throwing  out  the  vote  polled  at  this  poll! 
This  is  the  only  question  in  regard  to  this  box  which  remains  to  he  an- 
swered. Starting  out  with  the  proposition  that  the  State  law  in  Federal 
elections  is  the  rule  adopted  and  governs  Federal  elections,  and  that 
the  interpretations  of  the  State  laws  by  the  supreme  court  of  the  State 
are  taken  as  binding  authority,  we  are  first  to  notice  the  statute  of  tbe 
State  where  the  election  was  held  :  next  to  ascertain  whether  there  has 
been  an  adjudication  by  the  supreme  court  of  the  State  construing  the 
provisions  of  the  law  providing  the  forms  as  to  how  the  election  shall  be 
conducted,  and  whether  the  terms  employed  in  such  law  are  mandatory 
or  directory.  If  the  State  courts  have  not  adjudicated  or  construed 
these  provisions  of  the  law,  then  we  understand  the  rule  to  be  that  the 
committee  will  determine  for  themselves  whether  such  clauses  of  the 
law  as  regulate  the  manner  of  holding  the  elections  are  mandatory  or 
directory.  If,  however,  the  question  has  been  adjudicated,  the  com- 
mittee will  look  no  further  than  to  the  adjudication  in  order  to  ascertain 
the  construction  given  to  the  State  laws  by  the  courts  of  the  State.  The 
question  therefore  arises.  Have  the  election  laws  of  Louisiana  been  con- 
strued by  the  supreme  court  of  the  State  ?  By  examining  the  decision 
of  the  supreme  court  of  the  State  of  Louisiana,  Burton  et  aU  vs.  Hicks 
€t  aLj  page  156  record,  we  find  that  the  supreme  court  of  Louisiana  has 
interpreted  and  construed  the  election-laws  governing  this  election.  We 
quote  the  opinion  in  that  case  in  full : 

It  has  oflen  been  decided  that  the  failnre  to  comply  with  the  dirutor^  clauses  of  an  elec* 
tion-law  will  not  annul  an  election.  Courts  cannot  affix  to  the  omission  a  consequence 
which  the  legislature  has  not  affixed.     (9  An.,  &57 ;   10  An.,  732 ;  act  of  1^3,  p.  18.) 

There  is  an  essential  difference  between  the  act  of  voting  and  the  police  provisions  to  se* 
cure  the  evidence  of  the  act  If  the  votes  be  deposited  the  object  of  tne  election  is  attained, 
and  its  validity  cannot  be  affected  by  the  non-observance  of  the  directory  provisions.  (l>l 
An.,  301.)  The  act  of  1873,  No.  98,  provides  for  the  punishment  of  those  who  violate  its 
provisions,  and  the  criminal  courts  of  the  State  have  cognizance  of  such  matters.  The  law 
does  not  authorize  the  election  to  be  set  aside  except  for  fraud,  intimidation,  violence,  or 
corrnption  at  or  before  the  election,  and  then  only  wnen  such  fraud,  violence,  intimidatioo, 
<&c.,  bad  the  effect  to  change  the  result  of  the  election. 

**£rrors  of  judgment  are  inevitable,  but  fraud,  intimidation,  and  violence  the  law  can  and 
should  protect  against."  (Cooley's  Limitations,  p.  6*21.)  The  same  author  says :  '*  When 
an  election  is  thus  rendered  irregular,  whether  the  irregularity  shall  avoid  it  or  not,  must 
depend  generally  upon  the  effect  the  irregularity  may  have  had  in  obttnuting  the  compUie 
erprcision  of  the  popular  willt  or  the  production  of  satisfactory  evidence  thereof.  Election 
statutes  are  to  be  tested  like  other  statutes,  but  with  a  leaning  to  liberality,  in  view  of  tbe 
great  public  purposes  which  they  accomplish,  and,  except  where  they  specifically  provide 
that  a  thing  shall  be  done  in  the  manner  indicated,  and  not  otherwise,  their  provisions,  de- 
signed merely  for  the  information  and  guidance  of  the  officers,  must  be  regarded  as  directory 
only,  and  the  election  will  not  be  defeated  by  a  failure  to  comply  with  them,  provided  tbe 
iiregularity  has  not  hindered  any  who  were  entitled  from  exercising  the  right  of  suffrage,  or 
rendered  doubtful  the  evidences  from  which  the  result  was  to  be  declared*'  (618);  and  it 
was  said  in  People  vs.  Cook  (14  Barb.,  257,  and  8  N.  Y.,  67).  *'  that  any  irregularity  in  coo- 
ducting  an  election  which  does  not  deprive  a  legal  voter  of  his  vote,  or  admit  a  disqualified 
voter  to  vote,  or  cast  uncertainty  on  the  result,  and  has  not  been  occasioned  by  the  agency 
of  a  party  seeking  to  derive  a  benefit  from  it,  should  be  overlooked  in  a  proceeding  to  try  the 
right  to  an  office  depending  on  such  election.  This  rule  is  an  eminently  proper  one,  and  it 
furnishes  a  very  satisfactory  test  as  to  what  is  essential  and  what  is  not  in  election-laws. 
And  when  a  party  contests  an  election  on  the  ground  of  these  or  any  similar  irregularities, 
he  ought  to  aver  and  be  able  to  $how  that  the  result  was  affected  by  them,^*  (Cooley's  C.  Lim., 
p.  619;  13  An.,  175.) 
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It  will  be  observed  that  tbe  supreme  coart  of  Louisiana  have  decided 
that  the  provisions  in  sections  1,  13,  and  43,  prescribing  regulations  as 
to  the  manner  of  conducting  and  holding  an  election,  are  directory. 
Even  without  the  opinion  of  the  supreme  court,  we  are  satisfied  that 
the  law  in  contested  elections  sustains  us  in  asserting  that  these  clauses 
are  directory  and  not  mandatory,  and  must  be  interpreted,  in  view  of 
the  evidence,  as  directory  in  this  particular  case,  for  the  reason  that  the 
evidence  does  not  tend  to  show  that  the  actual  merits  of  the  election 
were  affected  by  a  non  compliance  with  their  provisions. 

McCrary,  in  his  Election  Law,  says : 

If  the  statute  expressly  declares  aoj  particular  act  to  be  essential  to  the  validity  of  tbe 
election,  or  that  itj»  omission  should  render  the  election  void,  all  the  courts  whose  duty  it  is 
to  euforce  said  statutes  must  so  hold,  whether  the  particular  act  in  question  goes  to  the  mer- 
its or  affects  the  result  of  tbe  election  or  not.  But  if,  as  in  most  cases,  the  statute  simply 
provides  that  acts  or  things  shall  be  done  within  a  particular  time,  or  in  a  particular  way, 
and  does  not  declare  that  their  performance  is  essential  to  the  validity  of  the  election,  then 
they  will  be  regarded  as  mandatory  if  they  do,  and  directory  if  they  do  not,  affect  the  actual 
results  of  the  election.  •  *  *  Those  provisions  which  affect  the  time  and  place  of  hold- 
ing elections  and  the  legal  qualifications  of  the  electors  are  generally  of  the  substance  of 
the  election,  while  those  touching  the  record  and  the  returns  of  the  votes  received  are  di- 
rectory. The  principle  is  that  irregularities  which  do  not  tend  to  affect  the  results,  are  not 
to  defeat  the  will  of  the  majority.  The  will  of  tbe  majority  is  to  be  recognized  even  when 
irregularly  expressed.    (McCrary,  126-127.) 

The  same  author  says : 

It  is  mainly  with  K^ference  to  these  two  results  that  the  rules  for  conducting  elections  are 
prescribed  by  legislative  power.  To  hold  that  these  rules  are  mandatory  is  to  subordinate 
the  substance  to  the  form,  the  end  to  the  means.    ( P.  200. ) 

Further  on  the  same  author  says  : 

Bear  in  mind  that  irregnlaritiee  are  generally  to  be  disregarded,  unless  the  statute  ex- 
pressly declares  that  they  shall  be  fatal  to  tbe  election,  or  unless  they  are  such  in  themselves 
as  to  change  or  render  doubtful  tbe  result.     (P.  200.) 

In  the  case  of  David  Bard  (Hull  and  Clark,  ILG),  the  committee 
held— 

That  even  where  the  law  required  that  the  returns  should  be  made  on  the  15th  day  of  No- 
vember, and  the  commissioners  of  election  did  not  make  the  return  until  the  1st  of  May,  then 
this  irregularity  would  not  defeat  the  election. 

In  the  case  of  Biddle  and  Richard  vs.  Wing  (C.  &  H.,  506),  the  com- 
mittee said : 

When  the  people,  in  the  exercise  of  their  constitutional  rights,  have  gone  through  the  pro- 
cess of  an  election  according  to  the  prescribed  rules  of  law,  they  ought  not  to  be  deprived  of 
the  advantage  accrnin|^  therefrom  but  for  the  most  substantial  reasons.  Indeed,  nothing 
short  of  the  impossibility  of  ascertaining  for  whom  the  majority  of  votes  have  been  cast 
ought  to  vacate  the  election. 

A^aiu,  this  House,  in  the  case  of  Draper  rj>^.  Johnson  (C.  &  H.,  703), 
decided  that — 

The  law  requiring  votes  to  be  returned  within  a  limited  time  is  directory  only,  and 
if  they  are  not  returned  by  that  time,  tbe  election  is  not  vitiated.  They  may  be  received 
afterward. 

Again,  in  tbe  case  of  Mallory  vs.  Menall  (C.  &  H.,  328),  where  the 
presiding  officer  of  the  election,  whose  duty  it  was,  by  law,  to  return 
the  votes  sealed  up,  returned  them  unsealed,  they  were,  iu  tbe  absence 
of  any  evidence  of  fraud,  allowed  to  be  received.  Also,  that,  "  votes 
fairly  given  to  a  party  may  be  counted  in  his  favor  though  they  have 
never  been  returned  to  the  proper  authorities."  To  the  same  effect  see 
Brightly 's  Election  Cases,  page  571. 

McCrary,  sec.  305,  says  : 

If  the  voice  of  the  electors  can  be  made  to  appear  from  the  returns  with  reasonable  clear 
ness  and  certainty,  then  the  election  shall  stand. 
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The  burden  of  proof  is  upon  the  contestaDt  that  noncompliance  in  the 
particular  above  mentioned  affected  the  actual  merits  of  the  election. 
This  he  has  failed  to  do,  and,  guided  by  the  principles  of  law  governing 
election  cases,  the  official  returns  on  page  130,  record,  Ex.  25,  mnst  be 
presumed  to  be  honest  and  correct  until  the  contrary  is  made  to  appear. 

The  burden  of  proof  is  always  upon  the  contestant  or  the  party  attacking  the  official 
return  or  certificate.  The  presumption  is  that  the  officers  of  the  law  having  charge  bare 
discharged  their  duty  faithfully.    (McCrary,  306.) 

We  therefore  conclude  that  the  return,  which  is  as  follows,  should  be 
counted : 

Exhibit  25. — StaUment  of  votes  at  poll  No.  5^  parish  of  Concordia, 

Statement  of  votes  cast  at  poll  No.  5,  of  election-precinct  No.  5,  of  the  parish  of  Concordia, 
for  members  of  Congress,  State  and  parish  officers,  at  the  general  election  November  2, 
1874,  in  accordance  with  law. 


Names  of  penong  voted  for. 

For  office  of— 

Nnmber  of  votes. 

• 

Frank  Moray 

P.  Morey 

• 
ConffraPt.  fifth  divt..... 

* 

(440)  fbor  hnndfod  and  forty. 
(I)  one.                      * 
(3«)  thlrty-sIx. 

(1)  one. 

* 

(3)  tbrae. 

ConsraM  fifth  dist 

W.  B.  Spencer 

Conrren.  fifth  dbt 

Wm.  Scencer  

Conflrreu.  fifth  dint 

• 
A.  B.  Boner 

* 
GonflTeu.  fifth...... ......... 

■  -^  

Statement  of  votes — Continned. 


Number  of  ballots  in  box. 

Nnmber  of  ballots  rejected. 

Reasons  for  rt-JecUon  of  ballots. 

(498)  four  hundred  and  ninety  eight. 

None. 

State  Louisiana,  Parish  of  Concordia : 

Personally  appeared  before  me,  the  undersigned  authority,  John  F.  Dameron,  R.  H.  Co- 
lumbus, and  T.  £.  D.  Jefferson,  duly  appointed  and  qualified  commissioners  of  election  of 
poll  No.  5,  election-precinct  of  the  parish  of  Concordia,  for  the  general  election  held  Novem* 
ber  2,  1874,  who,  being  duly  sworn,  depose  and  say  that  they  received  the  ballots  cast  at  the 
said  poll  on  the  day  above  mentioned,  that  they  have  made  a  true  and  lawful  count  of  said 
ballots,  and  that  the  foregoing  is  a  true  and  correct  statement  of  the  votes  cast  at  said  poll 
on  said  day. 
Sworn  aud  subscribed  to  before  me  this  4th  day  of  November,  A.  D.  1874. 

JNO.  A.  WASHINGTON, 

Svpervisor  of  Registration' 
JNO.  F.  DAMERON. 
THOS.  E.  D.  JEFFERSON, 
R.  H.  COLUMBUS, 
Commissioners  of  Election^  Poll  No,  5,  Parish  of 

Office  op  Secretary  of  State, 

New  OrleanSt  La,^  April  5,  1675. 

I  certify  the  foregoing  to  be  a  true  copy  of  the  original  document  filed  in  my  office  bj 
the  board  of  retuming-officers  of  the  State  of  Louisiana,  in  so  far  as  it  relates  to  Frank 
Morey,  F.  Morey,  W.  B.  Spencer,  Wm.  Spencer,  and  A.  B.  Boner. 

[SEAL.]  N.  DURAND, 

Assistant  Secretarff  of  State. 

This  gives  to  Morey 447 

Spencer 31 

Which  gives  Morey  a  majority  of 404 

Which,,  added  to  majority  stated 2,54b 

Gives  Moray  a  majority  of 2,962 

Which,  taken  from  Spencer's  conceded  majority  of 3, 944 

Would  leave,  exclusive  of  Carroll  Parish,  Spencer  a  majority  of 99sl 
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Carroll  Parish. 

The  first  question  that  presents  itself  for  decision  in  reference  to  this 
parish  is  the  objection,  found  on  page  31,  to  the  admission  of  the  record 
in  the  case  of  Burton  vs.  Hicks.  We  think  it  will  nee<l  no  argument  to 
satisfy  the  committee  that  this  evidence  should  be  excluded.  We  are 
of  the  opinion  that  it  should  be  excluded  on  the  grounds  assigned  by 
contestee,  that  it  is  '^  res  inter  alios  acta^  (p.  331,  record). 

The  next  matter  to  be  considered  i'^  the  objection,  found  on  page  8 
of  record,  made  by  contestee  to  the  evidence  offered  by  contestant  of 
-Charles  Cavanac  and  F.  G.  Zachary. 

The  objection  is  as  follows  in  both  cases : 

Objected  to  by  Mr.  Frank  Morej,  on  tbe  ground  that  Mr.  Cavanac  was  in  no  way  offi- 
cially connected  with  tbe  election  in  the  fifth  Congrewiopal  district;  was  not  a  memoer  of 
the  retuminff-board  to  whom  the  returns  of  election  were  returned  ;  is  not  a  resident,  and 
was  not  in  the  fifth  Congressional  district  during  tbe  time  of  election  on  the  2d  day  of  Novem- 
ber, ]tf74  ;  has  not  had  official  charge  or  custody  of  any  election- returns  in  the  fifth  Con- 
gressional district ;  and,  as  I  understand,  has  no  evidence  to  give  of  his  own  knowledge  as 
to  what  transpired  at  the  election  in  the  fifth  Congressional  district  on  the  2d  day  of  Novem- 
ber, J874. 

The  evidence  given  by  bath  of  these  parties  is  entirely  hearsay, 
and  certainly  is  wholly  incompetent,  they  not  being  officers  of  the 
returning-board,  having  no  custody  of  any  of  the  official  papers  or 
returns  in  connection  with  the  election,  and  not  having  been  present  at 
any  of  the  polls  in  Carroll  Parish  on  the  day  of  election,  and  possess- 
ing no  knowledge  of  their  own  in  regard  to  any  fact  connected  with 
said  election  in  Carroll  Parish.  We  are  of  the  opinion  that  the  evidence 
should  be  excluded,  and  therefore  sustain  the  objection  made  by  the 
contestee. 

The  grounds  upon  which  the  contestant  claims  that  the  polls  in  this 
parish  should  be  rejected  are  numerous,  and  he  asks  that  the  entire  vote 
in  this  parish  shall  not  be  counted.  The  contestee  denies  each  and 
every  allegation  contained  iu  the  contestant's  notice,  and  asks  that  the 
vote  in  this  parish  shall  be  counted.  The  first  question  which  arises  is, 
was  there  a  legal  election  held  in  this  parish  on  November  2, 1874  f  In 
order  to  determine  this  question,  it  will  be  but  necessary  to  refer  to  the  stat- 
ute of  Louisiana,  No.  98,  which  provides  that  the  election  for  members 
of  Congress  shall  be  held  on  the  first  Monday  of  November.  That  there 
was  an  election  held  in  Carroll  Parish,  of  the  State  of  Louisiana,  on  the 
first  Monday  of  November,  1874,  there  can  be  no  question.  No  evi- 
dence has  been  introduced  to  prove  the  contrary;  but  all  the  evidence 
introduced  by  the  contestant  and  contestee  proves  that  there  was  an 
election  held  on  that  day.  There  is  no  evidence  to  show  but  that  all  the 
officers  of  election  were  duly  and  regularly  appointed,  in  compliance 
with  the  law  of  the  State  of  Louisiana,  for  Carroll  Parish.  All  tbe  evi- 
dence introduced  by  contestant  and  contestee  proves  that  the  officers 
in  Carroll  Parish  were  regularly  appointed,  the  commissioners  being 
taken  from  opposite  political  parties,  and  proceeded  regularly  to  hold 
the  election,  and  that  at  the  election  held  on  that  day  in  Carroll  Parish, 
at  the  various  precincts  thereof,  the  ballots  were  received  and  counted 
by  the  various  commissioners  at  the  respective  polls  in  accordance  with 
law ;  that  at  the  conclusion  of  said  election  the  ballots  so  cast  at  the  re- 
spective polls  were  counted  out  by  the  commissioners  at  the  polling- 
places  without  removing  the  boxes.  Tally-lists  were  made  and  com- 
pleted by  or  under  the  supervision  and  direction  of  the  commissioners  ; 
that  the  returns  of  said  election,  with  the  tally-sheets,  and  in  compli- 
ance with  law,  were  thereupon  made,  and,  as  well  as  the  list  of  voters. 


I 


462  DIGEST   OF   ELECTION   CASES. 

were  signed  by  the  commissioners  dnlj  autborized  to  bold  tbe  election 
and  sign  said  returns. 

We  therefore  conclade  that  there  was  a  legal  and  valid  election  held 
in  Carroll  Parish  on  November  2, 1874.  The  law  of  Loaisiana  provides 
that  tally-lists  shall  be  kept  of  the  count,  and  after  tbe  connt  the  ballots 
counted  shall  be  put  back  into  the  box  and  preserved  nntii  after  the 
next  term  of  the  criminal  or  district  court,  as  the  case  may  be ;  and  tbe 
commissioners  of  election,  or  any  one  of  them  selected  for  that  purpose, 
shall  carry  the  box  and  deliver  it  to  the  clerk  of  the  district  court,  who 
shall  preserve  the  same  as  above  required. 

And  contestant,  in  order  to  establish  the  fact  that  this  law,  whicb  has 
been  clearly  shown  to  be  directory,  was  not  complied  with,  proves  by 
one  Galbraith,  deputy  clerk,  that  there  were  not,  at  the  time  said  evi- 
dence was  taken,  April  27, 1875,  on  deposit  in  the  ofSce  of  the  clerk, 
either  the  ballots  or  ballot-boxes,  returns  or  other  papers,  connected  with 
the  election  held  on  November  2,  1874,  in  Carroll  Parish.  This  is  not 
denied  by  the  evidence  of  contestee,  and  must  be  taken  as  admitted. 
Galbraith  (and  he  is  the  only  witness  n[)on  this  point)  also  swears  that 
no  ballot-boxes,  ballots,  or  returns  have  been  deposited  in  the  clerk's 
office  since  November  2,  1874  (p.  28,  record.)  By  examining  R.  M. 
Spann's  evidence  (on  page  45,  record),  you  will  find  that  he  swears  posi- 
tively as  follows : 

Q.  After  the  retams  were  made  out,  what  was  done  with  them  and  the  other  papers  per- 
taining to  the  election  at  that  poll,  and  with  the  ballot-box  contaiuinfj^  the  ballots  cast  at 
that  poll? — A.  David  Jackou,  another  commissioner,  and  mjself  took  them  to  Providenoe, 
the  parish-site,  and  deposited  them  in  tbe  office  of  the  clerk  of  the  conrt,  all  except  the  re- 
turns, one  copy  of  whicb  was  left  with  tbe  clerk  of  tbe  court  and  another  given  to  tbe  sup- 
ervisor of  registration  of  tbe  parish. 

Thus  directly  contradicting  Galbraith  in  reference  to  the  boxes  not 
having  been  deposited  in  the  clerk's  office. 

There  is  no  evidence  on  the  part  of  the  contestant  that  the  law  was 
not  fully  complied  with  in  the  particular  of  depositing  the  ballot-boxes 
in  the  clerk's  office  except  that  of  Galbraith,  who  is  contradicted  iu 
regard  to  it.  When  this  evidence  was  taken,  a  term  of  the  district  court 
had  been  held,  as  is  shown  by  the  following  testimony  of  R.  K.  An- 
derson : 

Q.  Has  or  not  a  term  of  the  district  court  been  held  in  this  parish  since  the  election  in 
November  last? — A.  There  was  a  session  commencing  on  the  first  Monday  in  December 
last,  I  think. 

R.  K.  ANDERSON. 

Sworn  to  and  subscribed  before  me  this  3d  daaj  of  Maj,  A.  D.  1875. 

S.  DUNCAN  GLENN, 

Notary  Public. 

It  is  not  surprising  that  there  were  no  ballots  to  be  found  in  tbe  clerk's 
office  cast  at  this  election,  since  we  find,  by  referring  to  Exhibit  D,  which 
is  as  follows : 

Exhibit  D.— Carroll  Parish.— S.  Duncan  Olrnn,  Notary  Public. 

Rooms  of  Grand  Jury, 
Thursday,  December  10,  A.  D.  1874. 

To  the  Hon  Wade  H.  Hough,  judge  of  tbe  13th  district  court  of  Louisiana,  holding  sessioM 

in  and  for  the  parish  of  Carroll : 

Tour  grand  jurors,  impaneled  for  the  present  term  of  jour  honorable  court,  beg  leave  to 

submit  tbe  following  report : 

•  •••••• 

Quite  a  number  of  irregularities  are  reported  in  the  conduct  of  the  recent  elections  in  tbift 
parish,  but  upon  investigations  we  do  not  find  them  to  be  of  such  a  character  as  require  tbe 
Action  of  the  grand  jury. 

A.  C.  RHOTEN, 

Foreman. 
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Office  of  Clerk  op  13th  Judicial  District  Court. 
State  of  Louisiana, 

Parish  of  Carroll: 

I  hereby  certify  that  the  above  and  foregoind^  is  a  trne  and  correct  copy  of  the  report  or 
the  grand  jary  so  far  as  it  appertains  to  the  election  held  in  this  parish  on  the  2d  day  of  No- 
vember, A.  D.  Ih74. 

Given  under  my  hand  and  seal  of  office  this  6th  day  of  May,  A.  D.  1875. 

[SEAL.]  T.  J.  GALBRUT. 

Deputy  Clerk. 

that  an  investigation  had  been  had  in  regard  to  this  election  by  the 
grand  jnry  of  Carroll  Parish  during  the  session  of  the  district  court  in 
December,  1874.  The  evidence  in  this  case  was  taken  after  the  term 
of  the  district  court  had  been  held  and  the  investigation  had.  There 
is  no  law  compelling  the  retention  of  the  ballots  after  the  first  term  of 
the  district  court.  It  will  be  seen,  by  the  report  of  this  grand  jury,  that 
complaints  were  made  in  reference  to  the  election  held  in  Carroll  Parish, 
but  that,  after  a  full  investigation,  the  grand  jury  report  that,  upon 
investigation,  "  We  do  not  find  them  to  be  of  such  a  character  as  to 
require  the  action  of  the  grand  jury.^  (Exhibit  D,  page  164,  Record.)  In 
connection  with  the  action  of  the  grand  jury  above  referred  to,  it  is  proi>er 
that  we  should  consider  what  offenses,  connected  with  the  elections, 
they  had  cognizance  of.    The  law  is  as  iollows : 

Sec.  45.  Be  it  further  enacted^  ^c,  That  any  civil  officer  or  other  person  who  shall  assume 
or  pretend  to  act  in  any  capacity  as  a  commissioner  or  other  officer  of  election  to  receive 
or  count  votes,  to  receive  returns  or  ballot-boxes,  or  to  do  any  other  act  toward  the  holding^ 
or  conducting  of  elections,  or  the  makinf?  returns  thereof,  in  violation  of  or  contrary  to  the 
provisions  of  this  act,  shall  be  deemed  ((uilty  of  a  felony,  and,  upon  conviction  thereof^  shall 
be  punished  by  imprisonment  in  the  penitentiary  for  a  term  not  to  exceed  three  years  nor 
leas  than  one  year,  and  by  a  fine  not  exceeding  three  hundred  dollars  nor  less  than  one  hun- 
dred dollars. 

8bc.  57.  Be  U  further  enacted,  cf-c.  That  any  person,  not  authorized  by  this  law  to  receive 
or  count  the  ballots  at  any  election,  who  shall,  during  or  after  any  election,  and  before  the 
votes  have  been  counted,  disturb,  displace,  conceal,  destroy,  handle,  or  touch  any  ballot 
after  the  same  has  been  received  from  the  voter  by  a  commissioner  of  election,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  shall,  upon  conviction  thereof,  be  punished  by  a  fine 
of  not  less  than  one  hundred  dollars,  or  by  imprisonment  for  not  less  toan  six  months,  or 
both,  at  the  discretion  of  the  court. 

Sec.  58.  Be  ii  further  enacted^  ^c.  That  any  person  not  authorized  by  this  law  to  take 
charge  of  the  ballot-boxes  at  the  close  of  the  election,  who  shall  take,  receive,  conceal,  dis- 
place, or  in  any  manner  handle  or  disturb  any  ballot-box  at  any  time  between  the  hour  of 
the  closing  of  the  polls  and  the  transmission  of  the  baljot-box  to  the  clerk  of  the  district 
court,  or  during  such  transmission,  or  at  any  time  prior  to  the  counting  of  the  votes,  shall 
be  deemed  guilty  of  a  felony,  and,  on  conviction  thereof,  shall  be  punished  by  a  fine  of  not 
less  than  five  hundred  dollars,  or  by  imprisonment  in  the  penitentiary  for  not  less  than  one 
year,  or  both,  at  the  discretion  of  the  court. 

Sec.  10.  Be  a  further  enacted,  S^c,  That  in  all  cases  the  vote  of  the  person  offering  to 
vote  shall  be  taken  from  the  hand  of  the  voter  by  one  of  the  commissioners  of  election ; 
and  any  commissioner  of  election  receiving  a  vote  from  the  hands  of  any  person  other  than 
the  voter  shall  be  deemed  guilty  of  a  misdemeanor,  and,  upon  conviction  thereof,  shall  be 
fined  not  less  than  one  hundred  dollars  nor  more  than  three  hundred  dollars;  and  any 
person  taking  a  vote  from  a  voter  for  the  purpose  of  handing  the  same  to  the  commis- 
sioner of  election  shall  he  deemed  guilty  of  a  misdemeanor,  and,  upon  conviction  thereof, 
shall  be  fined  not  less  than  one  hundred  dollars  nor  more  than  three  hundred  dollars :  Pro- 
vided, That  any  voter  shall  have  the  right  to  deposit  his  own  vote  in  the  ballot-box  with  his 
own  hand 

And  this  report  is  signed  by  Mr.  Ehoten,  the  foreman  of  the  grand 

That  the  character  of  this  grand  jury  for  intelligence  and  integrity 
was  beyond  question  is  not  disputed  by  contestant,  and  is  proven  by 
contestant's  witness,  Thomas  F.  Montgomery,  a  Democrat,  who  swears 
as  follows  (p.  70,  Eecord) : 

Cross-examination  by  contestee : 
Q.  Are  you  acquainted  with  the  members  of  the  grand  jury  vjV\\c\i  licrj^^  «X  ^^  \*«X 
term  of  the  district  court  in  the  parish,  in  December  lastl     Xxid,  \1  fto,  «X«.Xa  Vqy*  tc^^t^i 
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were  white,  how  many  were  colored,  how  nianj  were  Democrats,  and  how  many  were  Repub 
lican,  80  far  as  you  know. — A.  I  was  not  a  member  of  the  grrand  jury  myself,  bat  I  was  in 
the  court-house  when  the  ^rand  jury  was  drawn.  I  was  acquainted  with  the  foreman,  Mr. 
Rhoten,  Mr.  Shelby,  Mr.  William  ra^,  Paul  Le  Fevre.  These  were  all  white  men,  and 
the  three  first,  I  believe,  w^ere  Democrats.  The  fourth,  I  don*t  know  his  politics.  All  the 
balance  of  the  sixteen  grand  jurors  were  colored  men,  and,  I  suppose,  Repuhlicans.  I  don't 
recollect  their  names. 

Q.  Is  or  not  Mr.  Khoten,  who  is  the  foreman  of  said  grand  jury,  a  large  planter  and 
a  leading  and  respected  citizen  of  the  parish  f — A.  He  is  a  good  citizen  and  a  large 
planter. 

Mr.  Rboten,  the  foreman  of  the  grand  jary,  was  a  Democrat,  a  leading 
aud  respected  citizen  of  the  parish,  and  a  large  planter  in  the  same.  It 
cannot,  therefore,  be  contended  that  this  report  was  made  by  either  igno- 
rant persons  or  partisans  of  contestee. 

As  further  evidence  that  Galbraith  was  either  wholly  ignorant  regard- 
ing this  matter,  or  that  his  testimony  is  wholly  unreliable,  it  will  be  bat 
necessary  to  refer  to  the  election-law  prescribing  the  duties  of  the  super- 
visors of  registration,  which  is  as  follows: 

Sec.  43.  Be  it  further  enacted^  *  *  *  It  shall  be  the  duty  of  the  supervisors  of  regisira' 
tion,  within  twenty-four  hours  after  the  receipt  of  all  the  returns  for  the  different  polUng-pJAces' 
to  consolidate  such  returns  to  be  certified  as  correct  by  the  clerk  of  the  district  court,  and 
forward  the  consolidated  returns,  with  the  originals  received  by  him,  to  the  returning-officers 
provided  for  in  section  2  of  this  act,  the  said  report  and  returns  to  be  inclosed  in  an  envelope 
of  strong  paper  or  cloth,  securely  sealed,  and  forwarded  by  mail. 

By  an  examination  of  Mr.  Lackey's  evidence  (contestant's  witness),  it 
will  be  observed  that  he  testifies  as  follows : 

Q.  Were  the  returns  which  you  signed  correctly  made  up  from  the  returns  of  commis- 
sioners of  election  t— A.  Yes. 

Q.  Did  you  discharge  the  duties  of  your  office  honestly  and  fairly  according  to  the  best  of 
yo'.r  ability? — A.  I  did. 

Showing  conclusively  that  the  commissioners  from  the  various  polls 
must  have  filed  with  supervisors  andtheclerkof  the  court  their  returns, 
for  it  will  be  observed  that  Mr.  Lackey  swears  that  he  discharged  his 
duties  ^'  honestly  and  fairly,"  showing  inferentially  that  the  clerk  of  the 
district  court  must  have  certified  to  the  return  made  up  by  him,  as  be 
says,  ^'correctly  from  the  returns  of  the  commissioners  of  election  for 
Carroll  Parish."  The  law  above  quoted  distinctly  defines  the  duty  of 
the  clerk  to  be  to  certify  to.  the  correctness  of  the  returns,  which  are  to 
be  consolidated  by  the  supervisors  of  registration.  The  legal  presump- 
tion is  that  the  clerk  did  his  duty.  Lackey  could  not  have  discharged 
his  duty  properly  in  this  connection  unless  the  clerk  certified  to  tbe 
correctness  of  the  returns,  and  the  clerk  could  not  have  certified  to  the 
returns  unless  he  had  said  returns  on  deposit  in  his  ofiice.  In  the  same 
section  of  the  law  is  found  the  following: 

He  shall  forward  a  copy  of  any  statement  as  to  violence  or  disturbance,  bribery  or  cor* 
rnption,  or  other  offenses  specified  in  section  26  of  this  act,  if  any  there  be,  together  with 
all  memoranda  and  tally-lists  used  in  making  the  count  and  statement  of  the  votes. 

Section  20,  referred  to,  is  as  follows: 

Sec.  26.  Be  it  further  enacted,  ^'c-y  That  in  any  parish,  precinct,  ward,  city,  or  town,  la 
which,  during  the  time  of  registration  or  revision  of  registration,  or  on  any  day  of  election, 
there  shall  be  any  riot,  tumult,  acts  of  violence,  intimidation  and  disturbance,  bribery  or 
corrupt  influences,  at  any  place  within  said  parish,  or  at  or  near  any  poll  or  voting- place,  or 
place  of  registration  or  revision  of  registration,  which  riot,  tumult,  acts  of  violence,  intimi* 
uation  and  disturbance,  bribery  or  corrupt  influences,  shall  prevent,  or  tend  to  prevent,  a 
fair,. free,  peaceable,  and  full  vote  of  all  the  qualified  electors  of  said  parish,  precinct,  ward, 
city,  or  town,  it  shall  be  the  duty  of  the  commissioners  of  election,  if  such  riot,  tumult,  acts 
of  violence,  intimidation  and  disturbance,  bribery  or  corrupt  influences,  occur  on  the  day  of 
election,  or  of  the  snpervision  of  registration  of  the  parish,  if  they  occur  during  the  time  o^ 
registration  ov  revision  of  registration,  to  make  in  duplicate  and  under  oath  a  clear  and  fall 
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statement  of  all  the  facts  relating  thereto,  and  of  the  effect  produced  bj  sach  riot,  tumult, 
acts  of  violence,  intimidation  and  disturbance,  briberj  or  corrupt  influences,  in  preventing  a 
fair,  free,  peaceable,  and  full  refi^istration  or  election,  and  of  the  number  of  qualified  electors 
deterred  by  such  riots,  tumult,  acts  of  violence,  intimidation  and  disturbance,  bribery  or 
corrupt  influences,  from  registering  or  voting,  which  statement  shall  also  be  corroborated  un- 
der oath  by  three  respectable  citizens,  qualified  electors  of  the  parish.  When  such  state- 
ment  is  made  bj  a  commissioner  of  election  or  a  supervisor  of  registration,  he  shall  forward 
it  in  duplicate  to  the  supervisor  of  registration  of  the  parish,  if  in  the  city  of  New  Orleans  to 
the  secretarv  of  state,  one  copy  of  which,  if  made  to  the  supervisor  of  registration,  shall  be 
forwarded  by  him  to  the  retuming-oflScers  provided  for  in  section  2  of  this  act,  when  he 
makes  the  returns  of  election  in  his  parish.  His  copy  of  said  statement  shall  be  so  annexed 
to  his  returns  of  elections  by  paste,  wax,  or  some  adhesive  substance,  that  the  same  can  be 
kept  together,  and  the  other  copy  the  supervisor  of  registration  shall  deliver  to  the  clerk  of 
the  court  of  his  parish  for  the  use  of  the  district  attorney. 

There  is  no  evidence  produced  by  contestant  that  any  statement  of 
fraad  or  irregalarity  of  any  kind  was  made  by  any  commissioner  of 
election  in  his  retams  to  the  supervisor  of  registration,  or  that  said 
supervisor  of  registration  made  any  such  return  of  fraud  or  irregularity 
to  the  said  returning-board.  It  will  be  observed  that  the  last  clause  of 
said  section  26  reads  as  follows :  '^  His  copy  of  said  statement  shall  be 
so  annexed  to  his  returns  of  election  by  paste,  wax,  or  some  adhesive 
substance  that  the  same  can  be  kept  together,  and  the  other  copy  the 
supervisor  of  registration  shall  deliver  to  the  clerk  of  the  court  of  his 
parish  for  the  use  of  the  district  attorney." 

The  legal  presumption  is  that  the  officer  did  his  duty  in  this  regard. 
He  also  swears  that  he  did  his  duty  ''honestly  and  fairly."  This,  taken 
in  connection  with  the  fact  that  the  grand  jury  found  no  irregularity 
worthy  of  notice,  conclusively  rebuts  the  contestant's  charge  that  the 
election  in  Carroll  Parish  was  characterized  by  ''gross  frauds,  irregu- 
larities, intimidation,  and  violence." 

We  now  proceed  to  the  discussion  of  the  manner  of  holding  the  elec- 
tion at 

Poll  No.  1,  Carroll  Parish. 

The  majority  of  witnesses  testify  that  the  election  at  this  poll  was 
conducted  fairly  and  honestly ;  that  the  count  was  correctly  made ;  that 
the  law  was  <  omplied  with  in  every  essential  particular  by  the  commis- 
sioners. Bartholemy  (page  36,  Record)  says  he  saw  tbe  commissioners 
sign  returns ;  that  he  kept  a'memorandum  of  the  votes  counted,  and  they 
agreed  with  the  returns  signed  by  Spann,  the  Democratic  commissioner, 
and  Rhodes  and  Jackson,  the  other  two  commissioners,  and  that  the 
vote  at  this  poll  was  as  follows:  Morey,  669;  Spencer,  33. 

This  evidence  is  confirmed  by  Anderson  (page  37),  who  produces  one 
of  the  original  returns,  which  is  identified  by  Bartholemy.  Said  return 
is  found  on  page  140,  record.  David  Jackson,  commissioner  of  election 
at  poll  No  1  (page  38,  record),  swears  to  the  return  on  page  140  of  the 
record,  and  swears  that  it  was  signed  by  him  and  the  other  commission- 
ers in  his  presence.  He  also  swears  that  Morey  received  569  and  Spencer 
33  votes*  T.  B.  Rhodes,  commissioner  at  poll  No.  1,  swears  that  ne  was 
there  all  day;  that  everything  was  fair,  the  vote  honestly  counted,  and 
returns  accurately  made  out ;  that  Spencer  received  33  and  Morey  re- 
ceived 569  votes.  E.  M.  Spann,  the  Democratic  commissioner,  swears 
that  he  assisted  in  calling  oS  the  votes ;  that  the  tallies  did  not  at  first 
agree;  that  the  votes  were  countea  over  again,  and  the  tallies  then  kept 
did  agree;  that  he  signed  the  returns  in  presence  of  the  others,  and 
identifies  return  on  page  140  as  one  of  the  original  returns  made  by  the 
three  commissioners,  sworn  and  signed  by  himself,  and  that  they  were 
duly  deposited  with  the  elerk,  the  lawful  custodian.  The  return  on  \)a^<^ 
140  is  as  follows : 

30  B  o 
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APPENDIX  TO  TESTIMONY  TAKEN  IN  CARROLL  PARISH— EXHIBIT  A — CARROLL  PARISH.— 

S.  DUNCAN  GLENN,  NOTARY  PUHLIC. 

Statement  of  votes,  poll  No,  1,  election-precinct  of  the  parish  of  Carroll, 

Statemeot  of  votes  cast  at  poll  No.  1,  election  precinct  of  the  parish  of  Carroll,  for  senators 
and  representatives,  State  and  parish  officers,  at  the  general  election  held  November  4, 
]b72,  under  the  provisions  of  **An  act  to  regulate  the  conduct  and  to  maintain  the  freedom 
and  purity  of  elections,"  &,c.,  approved  March  16,  1870. 


Names  of  penons  voted  for. 

For  office  of— > 

Namber 
of  Toteiu 

Antoine  Dnbnclet. .............................. 

State  treaMorer . ............................ 

560 

J.  C.  Moocnre 

«• 

21 

Prank  Morey  ................................... 

Member  of  Cooffri^M.  Sth  dlwtrict- ........... 

569 

W.  B.  Spencer 

****** 

««        ti         ti          it        tt 

****** 

33 

* 

Number  of  balloti  In  box. 

Number  of  balloti  rejected. 

Reaioni  for  rejection  of  ballot, 

Six  hundred  and  four  (604) 

One 

Registration  papers  not  properly 
filled  out.— Henry  Wahhington. 

• 

State  op  Louisiana, 

Parish  of  Carroli^  ss  : 

Personally  appeared  before  me,  the  undersigmed  authority,  David  Jackson,  £.  M.  Spaoo, 
and  T.  B.  Rhodes,  duly  appointed  and  qualified  commissioners  of  election  of  poll  No.  I, 
election- precinct  of  the  parish  of  Carroll,  for  the  general  election  held  November  4,  1872, 
who,  being  duly  sworn,  depose  and  say  that  they  received  the  ballots  cast  at  the  said  poll 
on  the  day  above  mentionea ;  that  they  have  witnessed  the  counting  of  the  ballots,  and  (h»t 
the  foregoing  is  a  true  and  correct  statement  of  the  votes  cast  at  said  poll  on  said  day. 

DAVID  JACKSON. 
E.  M.  SPANN, 
T.  B.  RHODES, 
Commissioner  of  Election  Pull  No.  1,  Election  Precinct  of  the  Parish  of  Carroll. 

Sworn  to  and  subscribed  before  me  this  fourth  (4th)  day  of  November,  1874 

t.  J.  GALBRAITH, 
Deputy  Clerk  VSth  Otsf.  CouH. 

Office  of  Clerk  of  Court  Parish  of  Carroll, 

Providence,  La.  f  May  4,  1875. 

And  this  return  is  certified  to  by  this  identical  Oalbraith  as  being  a  correct  transcript  of 
so  much  of  the  original  on  file  in  my  office  as  relates  to  the  votes  cast  for  State  treasurer  aD<I 
for  member  of  Congress. 
Given  under  my  official  signature  and  seal  of  office  this  4th  day  of  May,  A,  D.  1875. 

T.  J.  GALBRAITH, 

Deputy  Clerk. 

The  return  being  certified  to  by  Galbraith  as  a  correct  transcript  from 
the  records  of  his  office,  and  being  identified  by  the  commissioDers, 
Spann,  Bhodes,  and  Jackson,  as  one  of  the  returns  made  out  by  then) 
and  sworn  to,  it  becomes  necessary  for  contestant  to  impeach  said  re- 
turn. This  he  does  not  do.  There  is  not  a  scintilla  of  evidence  tend- 
ing to  disprove  the  return  introduced  by  the  contestee,  nor  is  there  any 
evidence  contradicting  Spann,  Jackson,  Moss,  or  Bhodes ;  and  even 
Galbraith,  contestant's  principal  witness  (pages  28,  29,  record),  is  forced 
to  admit  the  following  in  regard  to  this  poll,  being  present  when  the  vote 
was  counted : 

Q.  Did  the  tally-list  that  you  saw  made  out  give  a  correct  statement  of  the  votes  as  the/ 

were  counted  from  the  ballot-box  ? — A.  If  the  man  calling  the  names  from  the  tickets  csileo 

the  names  correctly,  the  taUy-\\stalaft&\&\Advu'mAk\ng  were  correct. 
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Q.  Was  there  rdj  fraud  or  uDfairness  in  coantiD^  the  votes  or  making  oat  the  tally- 
lists,  that  jou  saw  or  were  aware  of  7 — A.  There  was  not 

Q.  Who  called  off  the  votes  when  the  tally-lists  were  made  out  that  you  assisted  in  mak- 
ing ? — A.  I  think  E.  M.  Spann  called  off  for  a  couple  of  hours,  and  then  T.  B.  Rhodes. 
They  were  commissioners  of  election. 

Q.  Were  there,  or  not,  a  number  of  spectators  present  during  the  counting? — A.  There 
was. 

We  therefore  have  the  actaal  retarn  made,  which  is  the  best  evidence 
of  the  vote  cast  at  this  poll.  But  the  retara  is  supported  by  three  wit- 
nesses. Goutestaut  has  whoUy  failed  to  show  any  legal  reason  why  this 
return  should  be  rejected. 

It  may  be  argued  that  because  the  return  was  found  in  the  possession 
of  an  unauthorized  person,  therefore  it  should  be  rejected.  This  cer- 
tainly cannot  be  urged  or  supported  upon  any  legal  principle  govern- 
ing contested  elections.  The  officers  discharged  tbeir  duties,  made  their 
returns,  and  deposited  them  in  compliance  with  law.  It  certainly  would 
not  be  contended,  if  a  thief  had  invaded  the  office  of  the  clerk  and 
abstracted  the  returns,  and  they  were  found  afterward  in  the  possession 
of  some  person  unauthorized,  that  it  would  be  as  much  a  return  as 
before  it  was  stolen,  provided  the  officers  who  made  the  return  should 
swear  to  its  identity.  But,  further,  on  pages  111  and  112  of  record,  E. 
M.  Spann,  the  Democratic  commissioner,  on  November  23,  1874,  makes 
an  affidavit,  in  which  be  gives  the  actual  vote  cast,  and  in  that  affidavit 
he  states  that  Morey  received  569  and  Spencer  33  votes,  corroborating 
in  every  particular  the  return,  as  well  as  the  parole  evidence  of  Jackson 
and  Ebodes.  But  the  evidence  before  us  does  not  leave  us  in  any  doubt 
as  to  where  this  return  came  from.  B.  K.  Anderson  (p.  49,  record)  swears 
that  he  received  this  return  from  the  clerk  of  the  court,  and  Galbraith, 
as  before  stated,  certifies  to  that  fact.  The  return,  the  moment  that  it 
is  fully  identified  as  one  of  the  originals  made  by  the  board,  becomes 
the  highest  evidence  that  can  be  adduced  as  to  the  result,  and  must  be 
received  as  such  until  impeached  by  evidence.  We  therefore  accept 
the  return  as  giving  the  correct  result  at  poll  No.  1,  Carroll  Parish,  of 
the  votes  cast  for  members  of  Congress.    The  return  is  as  follows : 


APPENDIX  TO  TESTIMONY  TAKEN  IN  CARROLL  PARISH.— EXHIBFT  A.— CARROLL  PARISH.— 

DUNCAN  GLENN,  NOTARY  PUBLIC. 

StaUment  of  votes,  poll  No.  1,  dection-precinct  of  the  parish  of  Carroll, 

Statement  of  votes  cast  at  poll  No.  1,  eIection> precinct  of  the  parish  of  Carroll,  for  senators 
and  representatives.  State  and  parish  officers,  at  the  fl^neral  election  held  November  4th, 
1872,  under  the  provisions  of  **An  act  to  rerulate  the  conduct  and  to  maintain  the  free- 
dom and  poritj  of  elections,*'  &.C.,  approved  March  16th.  1870. 


Namei  of  perioiu  voted  for. 


Antoino  Dubadet 

J.  C.  Mooeure 

Prank  Morey   

W.  B.  Spencer 

♦  *  *  •  *  * 


For  office  of— 


State  treaanrer. 

•« 

Member  of  Congregg,  5th  dint 


Number 
of  vot«g. 


560 
91 

560 
33 


Statement  of  votes — Continued. 


Komber  of  ballotg  in  box. 


Six  bnndred  and  four  (604) 


Namber  of  ballots  rejected. 


One 


ReagoDg  for  rejection  of  ballots. 


A 


Registration  papers  not  prop* 
erly  filled  out. — U^uc'^  ^waJs^.- 
VntsV>i\. 
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State  of  Louisiana. 

Parish  of  Carroli,  ss  : 

Personally  appeared  before  me,  the  undersigned  anthoritj,  David  Jackson,  E.  M.  Spann, 
and  T.  B.  Rhodes,  duly  appointed  and  qualified  commissioners  of  elect'on  of  poll  No.  one, 
election  precinct  of  the  parish  of  Carroll,  for  the  general  election  held  November  4th,  1872, 
who,  bein^  duly  sworn,  d<»pose  and  say  that  they  received  the  ballots  cast  at  the  said  poll 
on  the  day  above  mentioned ;  that  they  have  witnessed  the  counting  of  the  ballots,  and  that 
the  foregoing  is  a  true  and  correct  statement  of  the  votes  cast  at  said  poll  on  said  day. 

DAVID  JACKSON, 
E.  M.  SPANN, 
T.  B.  RHODES, 
Commissionirs  of  Election,  Poll  No.  1,  Election  Precinct  of  the  Parish  of  Carroll, 

Sworn  to  and  subscribed  before  me  this  fourth  (4th)  day  of  November,  1874. 

T.  J.  GALBRAITH, 
Deputy  Clerk  \'Mk  Dist,  Conrt. 

Office  of  Clekk  of  Court,  Parish  of  Carroll, 

Providence f  La,,  May  4,  J 875. 

I  certify  that  the  forefroing  is  a  correct  transcript  of  so  much  of  the  original  on  file  in  mj 
oflfice  as  relates  to  the  votes  cast  for  State  treasurer  and  far  member  of  Congress. 
Given  under  my  official  signature  and  seal  of  office  this  4th  day  of  May.  A.  D.  1875. 

T.  J.  GALBRAITH, 

Deputy  Clerk, 

Id  addition  to  the  positive  testimony  of  the  commissioners  of  election 
nnd  the  returns  as  to  the  vote  actnally  polled  at  the  poll  No.  1,  we  find 
the  following  cumulative  evidence,  which  clearly  shows  that  nearly  all 
the  votes  cast  at  poll  1  were  cast  for  Morey  ;  that  he  was  supported 
by  both  wings  of  the  Republican  party,  there  being  no  Democratic 
ticket  voted,  and  there  being  but  a  few  Democrats  living  in  the  ward  and 
voting  at  this  poll.  We  give  all  the  testimony  not  heretofore  quoted  on 
this  point.    J.  E.  Burton,  for  contestant,  p.  32,  record,  testifictt: 

Cross-examined  by  contestee : 

Q.  Please  state  whether  or  not  there  were  two  factions  of  the  Republican  party  in  Carroll 
Parish  t — A.  There  were. 

Q.  Did  or  did  not  both  factions  generally  support  and  vote  for  the  constitutional  amend- 
ments, for  Dubuclet  for  treasurer,  and  for  Frank  Morey  for  Congress  from  this  district  f 

(Objected  to  by  contestant.) 

A.  They  did. 

Q.  Were  you  acquainted  with  the  sentiment  politically  throughout  the  parish,  and  were 
you  or  not  one  of  the  leaders  of  the  wings  of  the  Republican  party  in  this  parish  ? — A.  I  was 
well  acquainted,  and  was  one  of  the  leaders,  as  stated. 

Q.  Did  you,  either  before  or  since  the  election,  hear  or  know  of  any  Republicans  who  sop* 

}>orted  or  voted  for  William  B.  Spencer  for  member  of  Congress  at  the  election  iu  November 
ast? 
(Objected  to  by  contestant.) 
A.  1  know  of  but  two ;  have  heard  of  no  others. 

N.  Burton,  for  contestant,  p.  58,  testifies: 

*  Q.  Whose  name  for  member  of  Congress  was  on  the  regular  tickets  of  both  wings  of  the 
Republican  party  at  that  poll  f — A.  The  name  of  Frank  Morey  was  printed  on  the  regale 
ticket  of  both  wings.  But  on  a  good  many  of  these  tickets  William  B.  Spencer's  name  in 
print  on  a  slip  was  pasted  over  the  name  of  Frank  Morey. 

Q.  Do  you  know  of  your  own  knowledge  that  any  of  these  tickets  with  Spencefs  name 
pasted  on  them  was  voted  at  poll  No.  1  ?  And,  if  so,  state  how  many  and  by  whom  the/ 
were  cast. 

(Question  objected  to  by  contestant.) 

A.  I  know  that  some  ot  them  were  voted  ;  I  do  not  know  the  number,  but  can  state  some 
of  the  names  who  voted  them,  to  wit,  J.  G.  Lynch,  who  says  he  was  never  a  Democrat,  bat 
was  an  old-line  Whig  before  the  war,  and  who  now  calls  himself  a  Conservative:  three  of 
the  Bernds,  who  are  Conservatives ;  the  two  Movers,  Jacob  Stein,  all  of  whom  are  clashed 
as  Conservatives.  These  were  all  I  can  name,  but  I  know  of  some  others  whose  names  I 
do  not  recollect.    The  Conservatives  voted  the  **  pasted  ticket.'* 

Q.  How  many  of  the  leaders  of  the  Gla  wing  were  there  who  had  this  feeling  that  p^ 
8peak  of  against  Mr.  Morey  f — A.  There  were  five  of  them  that  I  know  of,  to  wit:  J-^* 
GIBj  Ed,  Burton,  Nicholas  BuTlon,  David  Klng^  Ed.  Jackson,  and  Henry  Atkins. 
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Q.  Do  700  know  that  anj  of  these  did  not  snpport  Mr.  Morej  for  Congress,  and  did  not 
the  61a  wing*  generally  support  him  f — A.  I  know  three  of  them  who  did  support  and  vote 
for  him  notwithstanding  this  feeling,  and  two  of  the  others  told  me  they  did  the  same,  and 
the  61a  wing  generally  supported  Mr.  Morey. 

Judge  G.  E.  Morse,  for  cootestee,  p.  35,  testifies : 

Q.  Do  70a  know  about  what  number  of  votes  were  cast  at  said  poll  on  said  day  7 
(Contestant  objects  to  this  question  on  the  ground  that  the  election  returns  are  the  cnly 
proper  evidence  of  the  votes  cast.) 
A.  At  5  o'clock,  when  I  left,  there  were  five  hundred  and  fifly-two  votes  cast. 
Q.  Can  yon  tell  about  how  many  votes  had  been  cast  at  poll  No.  1  for  Morey  and  Spencer, 
eaodidatea  for  Congp'ess,  up  to  the  time  when  you  left  ? 
(Contestant  objects,  on  same  grounds  as  last  above  stated,  to  this  question.) 
A  Nearly  all  the  votes  were  for  Morey.    Mr.  Morey  was  supported  by  both  factions  of 
the  Repnblican  party  at  that  box,  and  there  were  but  four  Democrats  in  that  part  of  the  par- 
i«h  and  voting  at  that  box.     I  did  not  know  of  or  hear  of  any  Republicans  voting  for  Spen* 
oer  or  against  Morey  at  that  box.    Morey*s  name  was  on  tickets  of  both  wings  of  the  Re- 
pablican  party. 

We  now  pass  to  consider  the  objection  made  by  contestee  to  the  in- 
trodactiou  of  certain  evidence  as  to  the  charge  of  irregularities  aud  fraad 
at  this  poll.  Upon  an  examination  of  the  evidence  it  will  be  foQDd  that 
the  contestant  failed  to  introduce  any  evidence  as  to  irregularities,  frauds 
or  misconduct  at  this  poll,  during  the  time  allowed  him  by  law  (or  by 
agreement  thereunder  by  the  parties  to  this  contest),  as  evidence-in- 
chief.  Bat  all  the  evidence  affecting  this  poll,  as  to  irregularities,  fraud, 
or  misconduct,  was  introduced  by  contestant  in  rebuttal.  The  objection 
is  found  on  page  56,  record,  as  follows: 

Q.  Did  yon  or  not  see  persons  hand  up  at  difiiBrent  times  more  than  one  ballot  7 

(Objected  to  by  contestee  on  the  ground,  first,  that  contestant  made  no  attempt  or  failed 
to  produce  any  evidence-in-chief  on  this  point ;  and  second,  that  this  question  or  the  answer 
thereto  is  not  and  cannot  be  in  rebuttal  or  any  evidence  produced  for  contestee. ) 

Q.  Did  yon  see  any  one  of  the  commissioners  change  ballots  handed  to  him  to  be  put  in 
the  box  and  put  in  a  different  ticket,  and  who  was  that  commissioner? 

(Contestee  makes  the  same  objection  to  this  question  as  above. ) 

Q.  Did  yon  or  not  then  and  there  remonstrate  with  him  against  such  conduct  f 

(Same  objection  by  contestee.) 

Q.  Could  or  not  the  commissioners  of  election,  where  they  sat  while  receiving  votes 
through  the  window,  identify  and  see  who  the  person  was  who  handed  in  his  ticket  ? 

(Same  objection  by  contestee  as  above. ) 

Although,  singularly  enough,  contestant  withheld  all  evidence  of  cer- 
tain irregularities,  fraud,  and  misconduct,  claimed  in  his  notice,  as  to 
this  poll,  until  contestee  had  consumed  his  time,  and  thereby  prevented 
contestee  from  introducing  evidence  to  impeach  or  explain  the  evidence 
of  this  witness,  and  thereby  not  affording  contestee  the  opportunity  to 
which  he  was  by  fairness  entitled  of  attacking  the  character  and  evi- 
dence of  the  witness,  the  manner  of  introducing  this  evidence  subjects  it 
to  very  grave  suspicion.  We  are  inclined  to  the  opinion  that  the  evi- 
dence is  rebuttal,  and  therefore  overrule  the  objection,  but  are  of  the 
opinion  that  the  evidence  is  not  entitled  to  as  much  weight  as  it  would 
have  had,  had  the  contestant  followed  the  usual  rule  and  introduced  the 
evidence  of  this  witness  in  chief. 

We  now  come  to  consider  theevidence  introduced  to  sustain  the  charge 
of  irregolarities  at  this  poll.  The  evidence  of  both  contestant  and  con- 
testee agrees  that  the  election  was  held  in  a  log  building;  that  when  the 
voting  commenced  the  box  was  placed  at  the  door,  and  that  strips  were 
nailed  across  the  door  to  keep  the  crowd  from  entering  the  room ;  that 
the  crowd  was  so  great  that  it  broke  the  slats  which  were  so  nailed,  and 
it  was  then  suggested  that  the  ballot-box  should  be  removed  to  a  win- 
dow ;  that  the  window  had  bars  running  up  and  down  three  inches 
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apart.    All  the  evitli^nco  regarding  the  removal  of  the  box  from  the  door 
to  the  wiudow  is  given  by  T.  B.  Ehodes^  and  is  as  follows : 

Q.  Pleane  state  how  the  ballot-box  at  that  poll  happened  to  be  placed  at  a  window. — A. 
We  commenced  voting  at  the  door  of  the  building  in  toe  morning,  and  nailed  stripe  across 
the  door  to  keep  the  crowd  out.  The  crowd  became  so  noisy  and  so  eager  to  vote  that  in 
pressiiie  against  the  strips  they  broke  them  off.  Some  one  then  proposed  that  the  box  be 
removed  to  the  window.  It  was  then  placed  on  a  table  by  the  window,  so  that  the  top  of 
the  box  was  above  the  window-sill. 

Q.  Was  there  any  objection  on  the  part  of  the  Democratic  commissioner  or  any  party  pres- 
ent to  placing  the  box  at  the  window  f — A.  There  was  no  objection,  but  it  was  suggested 
by  some  one  that  each  voter  had  a  right  to  place  his  ballot  in  the  box  with  his  own  nand. 
So  we  caused  it  to  be  proclaimed  that  any  one  who  wished  to  place  his  ballot  in  the  ballot- 
box  himself  could  come  in  the  room  and  do  so ;  and  accordingly  many  did  do  so. 

Q.  Could  the  ballot  box  at  the  window  be  seen  by  the  voters  outside? — A.  It  could  be 
seen  by  the  voters  all  the  time  from  the  outside. 

The  height  of  this  window  from  the  ground,  as  testified  to  by  varioas 
witnesses,  is  as  follows : 
Nicholas  Burton,  contestant's  witness,  p.  57,  record,  swears: 

Q.  You  said  the  window  was  about  6  feet  from  the  ground.  Are  you  positive  that  it  wai 
more  than  5  feet  10  inches  7 — A.  I  measured  it  and  made  it  a  little  over  6  feet ;  about  one 
inch  and  a  half  over  it. 

D.  S.  Vincent,  contestant's  witness,  p.  65 : 

The  voting,  while  I  was  at  the  poll,  was  done  by  handing  the  tickets  or  the  ballots 
through  the  window.  From  my  observation,  without  having  measured  it,  the  window  was 
between  6  and  7  feet  from  the  ground,  where  the  voters  stood.  The  window  had  slats  across 
it,  up  and  down,  about  3  inches  apart 

A.  Cunningham,  contestant's  witness,  p.  63 : 

The  votes  were  received  by  the  commissioners  at  a  window,  about  6  or  7  feet  from  the 
ground. 

Koah  Lane,  contestant's  witness,  p.  65 : 

Q.  Did  you  vote  and  see  others  at  said  poll ;  and,  if  so,  where  and  how  did  they  vote  T— 
A.  I  voted  there  and  saw  others  vote.  The  door  of  the  house  was  closed  against  us,  and  we 
voted  at  a  window  which  was  so  high  that  I  had  to  lift  another  man  up  to  vote. 

Caesar  Johnson,  contestant's  witness,  p.  67 : 

Q.  State  where  and  how  the  voters  voted  at  said  noil  while  you  were  there,  and  how  it 
was  managed. — A.  I  voted  at  the  window,  and  all  others  who  voted  with  me  at  the  sime 
time  did  the  same.  I  voted  by  the  assistance  of  Noah  Lane,  who  caught  me  under  jnj  arin, 
and  assisted  me  up  so  I  could  reach  the  window. 

This  same  witness,  on  cross-examination,  testifies: 

Q.  Are  you  a  short  man  ?— A.  I  am  about  5  feet  2^  inches. 

Q.  When  Lane  helped  you  to  put  up  your  ballot,  did  he  lit^  you  off  the  ground,  or  did  he 
stretch  you  up  by  assi8ting  you  oy  one  arm  f — A.  He  assisted  me  by  lifUug  one  arm,  I  at 
the  same  time  helping  myself  up  against  the  side  of  the  house. 

While  T.  B.  Ehodes,  witness  of  contestee,  p.  43,  testifies: 

Q.  How  high  was  the  window  from  the  ground  f — A.  I  measured  it,  and  my  recollection 
is  that  it  was  between  5  feet  b  inches  and  5  feet  10  inches  from  the  ground. 

This  is  all  the  evidence  adduced  in  re^rd  to  height  of  the  window. 
It  was  urged  hy  contestant  in  his  argument  and  brief  that  this  window 
was  so  high  that  it  was  impossible  for  the  voters  to  hand  in  their  votes. 
Tpking  the  evidence  altogether,  it  shows  that  the  window  was  not  so 
high  but  that  all  persons  desirous  of  handing  in  their  votes  coaM 
have  done  so,  and  did  so  hand  them  in.  Certainly  the  fact  of  the  bal- 
lot-box being  placed  at  the  window,  rather  than  at  the  door,  after  tbe 
guards  had  been  broken  down,  goes  to  show  that  it  was  placed  there 
in  the  interest  of  fairness  and  good  order,  and  in  order  that  the  com- 
aiasionera  would  not  be  interrupted  while  the  voting  was  going  oo» 
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This  evidence  does  not  tend  to  prove  that  any  voter  was  deprived  of 
his  right  to  vote  by  the  box  being  taken  from  the  door,  and  placed  at 
the  window,  or  that  the  actnal  resnlt  of  the  election  at  this  poll  was  af- 
fected by  snch  change.  The  evidence  both  of  contestant  and  contestee 
establishes  the  fact  beyond  contradiction  that  during  the  whole  election 
the  candidates  upon  the  dififerent  political  tickets,  as  well  as  the  sworn 
United  States  supervisors  of  both  political  parties,  were  admitted  to  the 
room  where  the  ballot-boxes  were  kept,  and  were  where  they  could  ob- 
serve and  scrutinize  the  acts  of  the  commissioners.  T.  B.  Ehodes,  one 
of  the  commissioners  iat  the  said  poll,  testifies  that  no  objection  was 
made  by  the  Democratic  commissioner  or  any  party  present  to  the 
placing  of  the  box  at  the  window.  If  the  facts  were  such  as  to  have 
caused  any  suspicion  that  the  moving  of  the  box  from  the  door  to  the 
window  would  have  worked  injustice,  the  Democratic  commissioner  or 
some  of  the  candidates  would  have  objected.  We  are  satisfied  that  the 
objection  made  against  the  box  for  this  reason  is  an  afterthought  of  a 
defeated  candidate  and  is  technical.  Some  one  suggested  that  each 
voter  had  a  right  to  place  his  ballot  in  the  box  with  his  own  hand,  and 
thereapon  the  commissioners  caused  it  to  be  proclaimed  that  any  one 
who  wished  to  place  his  ballot  in  the  ballot-box  himself  could  come  into 
the  room  and  do  so,  and  accordingly  many  did  so.  This  witness  also 
rays  that  the  ballot-box  at  the  window  could  be  seen  by  voters  outside 
all  the  time  the  voting  was  going  on.  There  is  no  contradiction  of 
Rhodes  in  the  particular  that  this  proclamation  was  made  except  by  Bur- 
ton, who  says  many  did  come  into  the  room  and  vote,  thereby  confirm- 
ing Bhodes's  testimony  that  this  announcement  was  made,  but  one  party 
eame  in  to  vote,  and  it  was  objected  to,  but  they  allowed  him  to  Vote. 
He  does  not  swear  that  any  other  person  attempted  or  requested  to 
enter  the  room  to  deposit  his  own  vote,  nor  is  there  any  testimony  to 
prove  this  fact.  Burton  says,  however,  that  he  did  not  hear  any  such 
proclamation.  Certainly  this  is  no  evidence  to  contradict  the  positive 
statement  of  Rhodes  that  said  proclamation  was  made.  It  is  merely 
Dejp^ative  evidence.  The  next  objection  to  the  votes  being  counted  at 
this  poll  nrged  by  contestant  in  his  notice  and  argument  is  that  votes 
were  handed  up  on  sticks.  We  cite  all  the  evidence  bearing  on  this 
branch  of  the  subject.  The  evidence  produced  by  contestant  on  this 
subject  in  regard  to  this  method  of  voting  is  as  follows : 
Nicholas  Burton,  page  56,  record,  testifies: 

Q.  State  what  jou  know  as  to  the  manner  in  which  said  election  was  held  at  that  poll 
bow  the  voting  was  done,  and  where. — A.  In  the  morning  of  the  election-day  the  ballot 
box  was  at  the  door  of  the  house.    It  was  kept  there  about  two  or  three  hours  ;  then  they 
took  it  and  carried  it  to  a  window,  about  6  feet  above  the  ground,  and  closed  the  doors  of 
tbe  bouse.    The  window  had  wooden  bars  across  it,  up  and  down.    After  the  box  was  moved 
to  tbe  window,  about  three-fourths  of  the  votes  polled  were  handed  up  on  sticks  from  the 
ground.     The  others  voted  by  reaching  up  with  their  hands.     Those  voting  at  the  window 
could  not,  a  man  of  them,  see  what  was  done  with  their  tickets.    At  first  the  box  was 
placed  about  2  feet  from  the  window-sill  on  a  table,  but  the  voters  on  the  outside  ran  their 
iticks  so  fiar  as  to  annoy  the  commissioners,  and  they  then  moved   the  box  about  4  feet 
from  the  window.    This  moving  of  the  box  back  rendered  it  still  more  difficult  for  the  voter 
to  see  what  became  of  the  ballot. 

Upon  cross-examination,  p.  57,  he  testifies : 

Cross-examined  by  contestee : 

Q.  Yoa  stated  that  those  who  did  not  vote  on  sticks  reached  up  their  own  ballots.  Could 
sot  all  of  the  voters  have  done  the  same,  had  they  chosen  to  do  so,  and  waited  for  their 
opportunity  T — A.  I  think  they  could  if  they  had  waited  and  taken  their  turn,  provided  they 
were  men  of  ordinary  height. 

D.  S.  Yincent,  contestant's  witness,  testifies,  p.  63: 

Q.  Did  yoa  vote  on  that  occasion,  and  why  not  T — ^A.  I  did  not  vote,  though  I  could  haye 
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done  80  ;  there  was  nothing  preventing  me,  except  I  did  not  want  to  wait.    There  was  ne 
trouble  that  I  saw  about  the  poll ;  everything  was  peaceable  and  quiet. 

Q.  How  long  were  jou  present  at  the  poll  T — A.  Between  half  an  hour  and  one  heor. 

Upon  cross-examination,  p.  63,  he  says : 

Q.  How  many  voters  did  jou  see  voting  on  sticks  f — A.  While  I  was  there  I  did  not  see 
more  than  two  or  three.  If  I  had  been  going  to  vote,  I  think  I  would  have  voted  that  way 
myself,  as  I  could  have  done  so  more  quickly  than  to  have  waited  to  have  got  closer  to  the 
window. 

Noah  Lane,  another  of  contestant's  witnesses,  p.  65,  testifies : 

Q.  What  time  of  day  was  it  when  you  went  to  the  polls  f — A.  I  went  to  the  polls  about 
12  o'clock  and  staid  until  night. 

Q.  Were  you  near  where  the  voting  was  going  on  while  you  were  there  t — A.  Yes  ;  I  was 
out  in  front  of  the  window  most  of  the  time. 

Q.  Did  you  see  any  voting  on  sticks  ? — A.  I  did  not  see  or  notice  any. 

Q.  How  far  were  you  standing  from  the  window  f — A.  Probably  lU  or  20  yards,  as  near 
as  I  can  come  at  it. 

Q.  Then  all  the  voters  that  you  noticed  voted  with  their  hands,  did  they  ? — A.  Yes,  sir. 

Q.  Who  took  their  tickets  7 — A.  David  Jackson  took  their  tickets  in. 

Q.  How  many  people  do  you  think  voted  while  you  were  there  / — A.  I  can't  tell;  there 
were  a  good  many  of  them  ;  they  kept  voting  until  night. 

The  witnesses  called  by  contestee,  in  regard  to  this  matter,  testify  as 
follows:  Chas.  E.  Moss,  pp.  43,  44,  record^  says: 

Judge  Charles  E.  Moss  recalled  for  contestee,  Frank  Morey : 

Question.  State  what  you  know  of  the  matter  of  voting  on  sticks  at  poll  No.  1. — Answer. 
This  voting  was  done  at  a  negro  cabin.  There  was  a  large  crowd  around  the  window,  and 
some  voters  who  could  not  approach  the  window,  in  order  that  they  might  vote  earlier, 
placed  their  ballots  on  sticks  and  passed  them  up  to  the  commissioner.  There  were  perhaps 
sixty  or  seventy  votes  cast  in  this  way. 

David  Jackson,  p.  39,  testifies : 

Q.  Did  the  voters  generally  hand  yon  their  ballots  7— A.  They  did. 

Q.  Was  or  not  there  a  large  crowd  about  the  voting-place  at  certain  portions  of  the  dayr 
who  were  anxious  to  vote  without  much  delay  f — A.  There  was. 

Q.  Did  or  not  a  portion  of  this  crowd  try  to  vote  ahead  of  others,  out  of  their  "  turn,"  as 
it  is  called  f  And,  if  so,  state  how  it  was  done. — A.  A  good  many  would  crowd  up  to  the 
window,  where  the  box  was,  and  try  to  vote  one  before  the  other.  Some  of  them  had  short 
sticks,  with  the  ends  split,  to  which  they  stuck  their  ballots  and  handed  up  to  the  commis- 
sioners, ahead  of  others  who  were  nearer  to  the  ballot-box. 

T.  B.  Ehodes,  one  of  the  election  commissioners,  p.  43,  testifies : 

Q.  Was  any  one  compelled  at  that  poll  to  pass  his  ballot  up  to  the  commissioner  on  a 
stick  7 — A.  No  one  was. 

Q.  Could  not  every  elector  have  voted  with  his  hand  from  the  ground  T — A.  All  could 
have  done  so. 

Q.  Was  any  one  permitted  to  vote  at  that  poll  who  did  not  present  the  proper  registra- 
tion-papers f — A.  Not  that  I  know  of. 

Q.  Was  there  any  Democrat  present  during  the  election  at  that  poll  T — A.  There  was ;  Mr. 
Spann,  a  commissioner,  was  present. 

Q.  Did  he  take  exception  to  anything  that  was  doae  in  the  conduct  of  the  election  T— A. 
He  did  not. 

This  concludes  all  the  evidence  that  has  been  introduced  on  this  sab- 
Ject.  This  does  not  establish  the  fact  that  any  of  the  mandatory  provis- 
ions of  the  law  were  violated. 

Taking  all  the  evidence  introduced  by  contestant,  and  even  excluding 
all  the  evidence  offered  by  contestee.  upon  this  subject,  it  disproves  the 
assertion  made  by  contestant  in  his  argument,  that  ^^  only  the  tall  ones,, 
by  getting  close  up,  could  reach  their  tickets  up  into  the  window ;  ^  but 
establishes  the  fact,  beyond  controversy,  that  all  of  the  electors  who 
desired  could,  and  nearly  all  did,  vote  by  handing  their  votes  to  the 
commissioners,  out  of  their  own  hands,  and  that  the  voting  by  placing 
their  votes  upon  sticks  did  not  arise  from  any  necessity  owing  to  the 
position  of  the  ballot-box.  but  because  some  few  voters  were  unwilling 


DIGEST   OF   ELECTION   CASES.  473 

to  wait  their  turn  in  line.  Nor  is  there  any  evidence  tending  to  show 
that  the  placing  the  bars  upon  the  window  had  a  tendency  in  any  man- 
ner to  obstruct  the  voting,  or  that  the  contestant  was  injured  by  any  of 
the  irregularities,  or  that  any  of  the  irregularities  affected  the  result  or 
prevented  the  free  and  full  expression  of  the  electors  at  this  poll ;  but, 
on  the  contrary,  taking  all  the  evidence  together,  it  proves  positively 
and  distinctly  that  not  a  single  voter  was  prevented  from  voting.  And 
the  voting  on  sticks  certainly,  as  shown  from  the  evidence,  did  not 
tend  to  render  the  poll  fraudulent  or  uncertain.  In  regard  to  this 
matter  we  cannot  express  ourselves  better  than  by  adopting  the  lan- 
guage of  the  supreme  court  of  Louisiana  in  reference  to  this  identical 
election,  as  to  these  identical  irregularities  at  this  poll,  which  is  as  fol- 
lows: ''That  it  is  evident  from  the  foregoing  evidence  that  the  irregu- 
larities shown  did  not  in  any  manner  affect  the  result  of  the  election. 
The  voting  on  sticks,  and  at  a  high  window  where  the  voter  had  to 
reach  up  to  hand  his  ballot  to  the  commissioner,  was,  certainly,  novel ; 
but  the  excuse  for  this  is  given  In  the  evidence  cited,  and  the  evidence 
leaves  no  doubt  that  the  ballots  were  fairly  deposited  in  the  ballot-box^ 
that  no  fraud  was  perpetrated  at  the  election.  The  fact  that  the  ballot- 
box  could  not  be  seen  by  those  voters  who  stood  near  the  window  can- 
not be  a  cause  to  annul  the  election.'^  In  the  case  of  Augustin  r«.  Eg- 
gleston,  12  Annals,  356,  the  court  held  that  the  mere  position  of  the 
ballot-box,  without  any  resultant  injury,  does  not  void  an  election, 
and,  as  it  has  been  often  decided  in  this  State,  that  the  failure  to  com- 
ply with  the  directory  clauses  of  the  election-law  will  not  annul  the 
election.  The  courts  cannot  affix  to  the  omission  a  consequence  which 
the  legislature  has  not  affixed:  9th  Ann's,  537;  10th  Ann's,  '^32,  act  of 
1873,  p.  18.  Again,  quoting  the  decision  in  Burton  vs.  Hicks,  the  court 
held  as  follows:  "There  is  an  essential  difference  between  the  act  of 
voting  and  the  police  provisions  to  secure  the  evidence  of  the  act  If 
the  votes  be  deposited,  the  object  of  the  election  is  attained,  and  its  va- 
lidity cannot  be  affected  by  non-compliance  with  the  directory  provis- 
ions. The  act  of  1873,  No.  98,  provides  for  the  punishment  of  those 
who  violate  its  provisions,  and  authorizes  the  election  to  be  set  aside 
only  for  fraud,  violence,  intimidation,  or  corruption  at  or  before  the 
election,  and  that  only  when  such  fraud,  violence,  intimidation,  &c.,  had 
the  effect  to  change  the  result  of  the  electiou."  In  this  case  the  con- 
testant has  introduced  no  evidence  tending  to  show  that  the  result  of 
the  election  was  affected  or  changed  by  any  of  the  omissions  to  comply 
with  the  directory  provisions  of  the  election-laws  at  this  poll.  But,  on 
the  contrary,  the  weight  of  evidence  proves  conclusively  that  the  elec- 
tion at  this  poll  was  fair  and  free,  and  that  there  was  an  honest  expres- 
sion of  the  will  of  the  voters.  Democi;ats  and  Republicans  alike  testify 
to  this  fact.  There  is  but  one  witness.  Burton,  who  attempts  to  charge 
fraud.    His  evidence  is  as  follows : 

Q.  Did  joa  or  not  see  persons  hand  np  at  different  times  more  than  one  ballot  f 

(Objeoted  to  by  contestee  on  the  ground,  first,  that  contestant  made  no  attempt  or  failed 
to  produce  any  eridence-in-chief  on  this  point ;  and,  second,  that  this  c^uestion  or  the  an- 
awer  thereto  is  not  and  cannot  be  in  rebuttal  of  any  evidence  produced  tor  contestee.) 

A.  I  saw  one  person  hand  up  four  or  five  ballots. 

Q.  Did  yoa  see  any  one  of  the  commissioners  change  ballots  handed  to  him  to  be  put  in 
the  box,  and  put  in  a  different  ticket,  and  who  was  that  commissioner  T 

(Contestee  makes  same  objection  to  this  question  as  above  ) 

A.  I  did  see  a  commissioner  at  said  poll  so  do,  and  that  commissioner  was  David  Jackson. 

Q.  Did  you  or  not  then  and  there  remonstrate  with  him  against  such  conduct  T 

(Same  objection  by  contestee.) 

A.  I  did,  and  said  to  him  that  *'that  was  not  fair  to  drop  my  tickets  and  put  in  his.*'  He 
tried  to  bluff  me  out  of  it,  but  I  showed  him  the  ticket  he  oad  dropped  lying  on  the  floor. 
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Q.  Could  or  not  the  commissioners  of  election,  where  they  sat  while  receivine  votes 
through  the  window,  identify  and  see  who  the  person  was  who  handed  in  his  ticket  T 

(Same  objection  by  contestee  as  above.) 

A.  The  commissioners  could  not  have  done  so  without  g^ttin^  up  and  ^oing  to  the  win- 
dow, which  they  did  not  do  over  one-tenth  of  the  time. 

Q.  You  said  that  the  door  was  closed  after  the  removal  of  the  box  to  the  window,  and  the 
voters  were  excluded  from  the  room  ;  do  you  mean  to  say  that  the  commissioners  allowed 
nobody  to  come  into  or  remain  in  the  room  af^er  that  time  ? — A.  They  allowed  myself,  who 
was  sheriff,  and  other  officers,  such  as  constables,  United  States  supervisors,  and  other  offi- 
cers, to  remain  in  the  room,  but  excluded  those  who  were  voting^,  so  that  all  miffht  vote  at 
the  window  ;  but  I  f^t  three  of  my  friends  in  throui;h  the  favor  of  the  officer  at  the  door,  all 
of  whom  voted  while  inside.  While  the  last  one  of  these  three  was  votings,  David  Jackson 
objected  to  it,  and  I  said,  "  Let  this  one  vote,  and  I  will  brings  no  more  inside.'* 

Q.  Were  you  not  inside  of  the  room  a  g^reater  part  of  the  day  7 — A.  I  was. 

Q.  Were  yon  watching  the  election  pretty  closely  T^A.  I  was  trying  to,  but  they  rather 
got  away  with  me. 

Q.  How  many  ballots  do  vou  know  were  exchanged  by  David  Jackson  for  others  T — A. 
I  could  swear  to  only  one,  which  I  saw  him  change,  but  there  was  another  lying  on  the  floor 
in  the  same  position,  but  I  do  not  know  that  this  one  was  changed. 

Q.  What  difference  was  there  in  the  two  ballots  that  were  so  exchanged  7 — A.  Mine  was 
a  white  ticket  and  his  was  what  we  called  a  **  calico  back ;"  they  had  the  names  of  differ- 
ent candidates  on  them  for  State  senator,  members  of  the  house  of  representatives  of  the 
State,  sheriff,  parish  judge,  and  other  minor  officers;  they  both  had  the  same  name  for  State 
treasurer  and  member  of  Conp^ess  on  them.  Both  tickets  had  the  name  of  Frank  Morey 
for  member  of  Congress  on  them. 

Q.  Who  handed  up  the  four  or  five  ballots  which  you  spoke  of  as  having  been  handed  by 
one  person? — A.  Cain  Sartain,  a  candidate  for  the  house  of  representatives  on  the  Benham 
ticket. 

Q.  Did  he  not  hand  them  up  for  voters  who  desired  him  to  do  so  t — A.  He  said  so  after  I 
stopped  him.  He  said  he  could  show  the  men  whose  tickets  he  handed  up,  and  started  off 
to  find  them,  but  did  not  come  back.  I  do  not  know  that  he  did  not  hand  up  these  tickets 
at  the  request  of  voters,  but  I  did  not  believe  he  did. 

Q.  Did  atnybody  complain  that  Cain  Sartain  handed  up  tickets  for  them  without  their  con- 
sent T — A.  I  heard  no  such  complaint. 

Q.  Was  not  the  registration-papers  of  the  voter  always  handed  up  with  the  ballot  ? — A.  I 
believe  they  were. 

Q.  Do  you  know  of  any  other  person,  except  Cain  Sartain,  who  handed  up  the  ballot, 
either  by  hand  or  on  a  stick,  whom  you  knew  was  not  the  party  named  in  the  registration- 
paper  which  accompanied  the  ballot  7 — A.  Not  to  my  own  knowledge 

He  was  introduced  in  rebuttal,  and  gives  details  not  before  brought 
out  and  nowhere  to  be  found  in  the  record  except  as  alleged  in  contest- 
ant's notice  of  contest.  Contestee  had  no  opportunity  to  disprove  the 
statements  Burton  makes.  He  (Burton)  was  the  candidate  for  sheriff 
and  was  defeated;  and  he  had  contested  this  same  election  and  had 
been  defeated  after  the  same  had  been  carried  to  the  supreme  court  of 
the  State.  His  evidence  shows  him  to  be  a  strong  partisan.  Taylor,  in 
his  excellent  work  on  evidence,  in  regard  to  partisan  witnesses,  says : 
"  They  being  zealous  partisans,  their  belief  becomes  synonymous  with 
faith  as  defined  by  the  apostle,  and  it  too  often  is  but  the  substance  of 
things  hoped  for,  the  evidence  of  things  not  seen";  and,  to  adopt  the 
language  of  Lord  Campbell,  *' Partisan  witnesses  come  with  such  bias 
in  their  minds  to  support  the  cause  in  which  they  are  embarked  that 
hardly  any  weight  should  be  given  to  their  evidence.''  Burton  is  di- 
rectly and  positively  contradicted  by  Judge  C.  B.  Morse,  pp.  35,  43,  44, 
record ;  also  by  Oalbraith,  pp.  28,  29.  Spann,  the  Democratic  commis- 
sioner, says  that  he  does  not  recollect  hearing  Nicholas  Burton  make 
any  complaints  of  unfairness  to  the  commissioners  or  other  persons 
while  the  voting  was  going  on. 

Is  it  not  strange  that,  with  a  Democratic  supervisor  in  the  room  ob- 
serving all  that  was  done  at  that  poll,  and  with  a  Democratic  commis- 
sioner, Mr.  Spann,  assisting  in  receiving  the  votes,  with  candidates  on 
different  political  tickets  in  the  room,  that  this  man  Burton  is  the  only 
person  in  that  room  who  observed  any  misconduct  on  the  part  of  Jack- 
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SOD,  and  that  do  one  bat  Barton  shoald  have  knowD  of  or  heard  the  al- 
tercation which  Barton  says  took  place  between  him  and  Commissioner 
Jackson  f  K  this  evidence  were  trae,  certainly  sach  a  conversation  as 
Barton  speaks  of  conld  not  have  taken  place  withoat  having  been  over- 
heard by  the  other  commissioners,  or  by  some  one  who  was  in  the  room. 
Very  little  weight  will  be  given  to  the  evidence  of  Barton  when  it  is 
understood  that  the  following  is  the  evidence  of  Bhodes  and  Spann, 
which  shows  that  the  charges  made  by  Barton  were  an  after-thoaght, 
not  occnrring  to  him  nntil  some  days  after  the  election  had  been  holden. 
Bhodes'  evidence  is  as  follows  (p.  46,  record) : 

T.  B.  Rhodes  recalled  for  coDtestant. 

Qnestion.  Have  jouhad  any  conversation  since  the  election  on  2d  November,  1874,  with 
Nicholas  Barton  regarding  the  fairness  of  tho  election  held  on  that  day  at  poll  No.  IT  If 
80,  please  state  it. — Answer.  The  first  conversation  I  had  with  him  was  the  day  after  the 
election — the  day  we  signed  the  returns.  Burton  was  claiming  to  be  United  States  commis- 
sioner at  the  polL  He  said  he  thought  we,  the  commissioners,  acted  fair  in  the  matter.  I 
wrote  or  dictated  a  certificate  on  the  tally-roll  that  Mr.  Mayer,  the  other  United  States  com- 
missioner,  kept.  The  certificate  stated,  in  substance,  that  the  election  was  perfectly  fair, 
and  that  the  tally-sheet  exhibited  the  true  result  of  the  election  at  that  poll.  Mr.  Mayer  and 
Mr.  Burton  both  signed  the  certificate.  I  had  a  conversation  with  Nicholas  Burton  again 
about  a  week  after  the  election.  He  had  just  received  the  news  of  the  election  of  Gla  as 
State  senator.  Gla  was  a  candidate  on  the  same  ticket  as  Burton.  They  were  both  colored 
men  and  nominees  of  the  same  wing  of  the  Republican  party.  He  said  that  he  was  satisfied 
that  his  wing  of  the  party  was  overwhelmingly  defeated  in  the  parish,  but  was  satisfied,  as 
Gla  was  elected  senator  from  this  district.  He  further  said  that  the  commissioners  at  poll 
No.  1  should  have  given  him  thirteen  more  ballots  than  they  did,  for  the  last  count  gfave 
him  that  many  less  than  the  first  count  did.  He  expressed  bis  dissatisfaction  in  no  other 
respect. 

Also,  E.  M.  Spann  (pp.  45,  46)  testifies : 

Question.  Do  you  know  Nicholas  Burton  f — Answer.  I  do. 

Q.  State  whether  or  not  he  was  present  in  the  room  with  the  commissioners  frequently 
during  the  day  of  election,  watching  how  it  was  conducted,  and  whether  or  not  he  made  any 
complaint  of  unfairness  to  the  commissioners  or  other  persons,  so  far  as  you  know  or  heard. — 
A.  He  was  present  the  greater  part  of  the  day  in  the  commissioners*  room,  and  seemed  to 
be  watching  the  voting  very  closely.  I  do  not  recollect  of  hearing  him  make  any  com- 
plaints while  the  voting  was  going  on.  He  complained  of  being  defrauded  of  a  few  votes 
between  the  first  and  second  counts. 

I  now  pass  to  the  consideration  of  the  evidence  wherein  it  is  stated 
that  greenbacks  were  handed  ont  from  the  window  at  poll  Ko.  1  by 
Commissioner  Jackson  when  he  handed  back  the  registration  papers  to 
the  voters.  There  are  bat  two  witnesses,  viz,  Caesar  Johnson  and  Noah 
Lane,  who  testify  in  regard  to  this  matter.  I  give  all  their  testimony 
upon  the  subject,  which  is  as  follows  (pp.  65-67,  record) : 

Testimony  of  Noah  Lane. 

Noah  Lane,  sworn  for  contestant,  testifies  as  follows : 

Question.  State  your  name,  residence,  and  occupation,  and  where  you  were  on  2d  of 
November  last,  the  day  of  the  general  election. — Answer.  My  name  is  Noah  Lane ;  Tran- 
sylvania plantation,  Carroll  Parish  ;  and  was  at  poll  No.  ]  on  the  election  day. 

Q.  Did  you  vote  and  see  others  voting  at  said  poll ;  and,  if  so,  where  and  how  did  they 
Tote  T — A.  I  voted  there,  and  saw  others  vote.  The  door  to  the  house  was  closed  against 
ns,  and  we  voted  at  a  window  which  was  so  high  that  I  had  to  lift  another  man  up  to  vote. 

Q.  Did  you  see  David  Jackson  or  other  person  at  said  poll  hand  money  out  or  the  win- 
dow to  persons  on  the  outside  ?  State  what  you  saw. — A.  I  did  see  David  Jackson  hand 
money  to  voters  outside  of  the  window ;  saw  him  do  it  several  times.  When  I  saw  him 
doing  it  I  said,  **  O,  by  God,  look  at  the  greenbacks.  Let's  wait  and  see  if  we  can*t  get 
some  of  them.'*  Csesar  Johnson  then  said,  '*  No ;  perhaps  they  are  running  an  independ- 
ent ticket." 

Cross-examined  by  contestee : 

Q.  Can  yon  read  or  write  ? — A.  No,  I  cannot ;  I  am  only  a  laborer. 

Q.  Did  you  get  any  of  the  greenbacks  or  money  that  was  handed  out  t — A.  I  did  not. 

Q.  Did  your  fiiend  Csesar  Johnson  g^t  any  t — A.  No,  sir. 
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Q.  Why  didn't  you  get  some  T — A.  Becanse  I  was  not  voting^  the  same  ticket. 

Q.  Do  you  meaii  the  independent  ticket  7 — A.  I  mean  I  did  not  vote  the  independent 
ticket.     I  voted  the  Ola  Republican  ticket. 

Q.  Where  was  David  Jackson  standing  T — A.  In  the  house,  near  the  window,  where  the 
voting  was  going  on. 

Q.  Was  he  taking  the  ballots  fiom  the  voters  as  they  were  handed  in  7— A.  Yes,  sir  ;  he 
was. 

Q.  Did  he  take  Cse<<ar  Johnson's  ticket  when  you  raised  him  up  to  the  window  ? — A.  He 
did.    I  saw  him  take  it. 

Q.  Could  you  see  him  plainly  7 — A.  Yes,  sir.  He  came  to  the  window,  and  I  could  see 
him  plainly  from  his  waist  up,  and  he  could  see  me. 

Q.  What  time  of  day  was  it  when  you  went  to  the  polls  t — A.  I  went  to  the  polls  about 
12  o'clock,  and  staid  until  night. 

Q.  Were  you  near  where  the  voting  was  going  on  while  yon  were  there  ? — A.  Yes  ;  I  was 
out  in  front  of  the  window  most  of  the  time. 

Q.  Did  you  see  any  voting  on  sticks  7 — A.  I  did  not  see  or  notice  any. 

Q.  From  where  you  stood  would  you  not  have  been  likely  to  have  seen  the  voting  on 
sticks,  if  there  had  been  any  f — A.  Probably  if  I  had  been  noticing  I  would ;  but  I  did  not 
notice,  and  there  was  such  a  crowd  standing  around  the  window. 

Q.  How  far  were  you  standing  from  the  window  f — A.  Probably  10  or  20  yards,  as  near 
as  I  can  come  at  it. 

Q.  Then  all  the  voters  that  you  noticed  voted  with  their  hands,  did  they  ? — A.  Yes,  sir. 

Q.  Who  took  their  tickets  ?— A.  David  Jackson  took  their  tickets  in. 

Q.  Did  Cfesar  Johnson  ^o  to  the  polls  with  you  f — A.  Ue  started  when  I  did,  but  did  not 
get  there  as  soon  as  I  did.  I  was  there  when  he  came  up.  He  and  I  went  home  to- 
gether. 

Q.  How  many  people  do  yon  think  voted  while  you  were  there  T — A.  I  can't  tell ;  there 
were  a  good  many  of  them  ;  they  kept  voting  until  night. 

Q.  Do  you  think  there  were  five  hundred  voted  while  you  were  there  ?— A.  That  would  be 
hard  for  me  to  say,  because  I  do  not  know  that  there  were  five  hundred  there  in  all  or  not. 

Q.  Give  the  names  of  all  those  whom  you  saw  get  greenbacks. — A.  I  did  not  know  the 
men  ;  they  were  strangers  to  me.  I  did  not  know  any  of  the  men  on  the  ground  except 
Csesar  Johnson. 

Q.  How  much  money  did  each  of  the  men  receive  T — A.  I  could  not  tell,  but  there  were 
sometimes  three  or  four  bills. 

Q.  Was  there  never  more  than  three  or  four  bills  7 — A.  I  never  saw  any  more  than  three 
or  four  bills,  as  the  men  would  take  them  and  put  them  up  so  quick. 

Q.  How  many  men  were  there  that  you  can  swear  you  saw  get  greenbacks  T — A.  I  saw 
about  ten,  as  near  as  I  can  come  at  it. 

M  Q.  Now,  how  many  of  those  men  got  as  many  as  three  bills  f — A.  I  couldn't  tell.  Some 
of  them  came  out  in  registration  paper.  I  saw  two  of  them  that  had  that  money,  and  one 
of  the  bills  was  larg^  enough  for  a  dollar  or  a  five-dollar  bill. 

Q.  Now,  don't  you  know  that  it  was  Mr.  Mayer  that  handed  out  all  the  registration  pa- 
pers 7 — A.  No,  sir;  I  don't  know  that ;  I  know  that  he  didn't  hand  me  mine. 

Q.  How  manv  kinds  of  tickets  were  voted  there  that  day  ? — A.  I  saw  but  two  kinds.  I 
cannot  read.  There  was  a  white  ticket,  U.  S.  Grant ;  that  is,  with  Grant's  picture  on  it, 
and  I  voted  that  kind.  The  other  was  a  kind  of  bluish  curtain- colored  ticket  on  the  back 
side. 

Re-examined  by  contestant : 

Q.  What  do  you  mean  by  the  independent  ticket? — A.  I  moan  the  Benham  Republican 
ticket. 

his 

NOAH  -f-  LANE. 

mark. 

Sworn  to  and  subscribed  before  me  this  7th  day  of  May,  A.  D.  1875. 

8.  DUNCAV  GLENN, 

iVotory  Public, 
Tesiimonff  of  Casar  Johnson, 

CjESAR  Johnson,  sworn  for  contestant,  testified  as  follows : 

Question.  State  your  name,  residence,  and  occupation,  and  where  you  were  on  the  2d  of 
November  last,  the  day  of  the  general  election. — Answer.  My  name  is  Csesar  Johnson ;  I 
live  in  Carroll  Parish ;  am  a  farmer,  leasing  land  from  Mr.  Tilford ;  was  at  poll  No.  1. 

Q.  State  where  and  how  the  voters  voted  at  said  poll  while  you  were  tnere,  and  how  it 
was  managed. —A.  I  voted  at  the  window,  and  all  otners  who  voted  with  me  at  the  same 
time  did  the  same.  I  voted  by  the  assistance  of  Noah  Lane,  who  caught  me  under  my  arm 
and  assisted  me  up  so  I  could  reach  the  window.  I  don't  think  a  man  standing  on  the 
ground  near  the  window  could  bee  the  ballot-box.     I  could  not,  I  know. 
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Q.  Did  you  or  not  see  money  passed  out  of  the  window  to  the  voters  with  their  registra- 
tion-papers; and,  if  so,  who  did  it? — A.  I  saw  money  passed  out  with  registration-papers 
by  Darid  Jackson ;  I  saw  him  do  it  several  times. 

Q.  Did  anybody  speak  to  you  about  it  at  the  time  it  was  being  done,  and  what  did  he 
say  f — A.  Yes,  sir ;  Noah  Lane  spoke  to  me  about  it  at  the  time,  and  said,  *'  O,  Johnson, 
look  at  the  grreenbacks ;  let's  turn.**  I  said,  **0,  no.**  He  said,  **Why7'*  and  I  said, 
**  May  be  they  are  running  an  independent  tickeL"  I  voted  the  Gla  Republican  ticket,  on 
white  paper. 

Cross-examined  by  contestee : 

Q.  Did  you  hear  one  man  cry  out,  **  O,  Jackson,  greenbacks ;  **  and  who  was  that  man  7 
— A.  I  did  hear  a  man  so  cry  out,  but  do  not  know  the  man. 

Q.  What  kind  of  a  looking  man  was  he  7 — A.  He  was  a  black  man,  but  I  did  not  notice 
his  features. 

Q.  Was  he  a  tall  man  T— A.  He  was  about  the  common  height. 

Q.  Was  he  an  old  man  ? — A.  No.  sir. 

Q.  Did  you  notice  particularly  his  age  7 — A.  He  lookeil  quite  young  to  me. 

Q.  Was  he  a  fat  man  f — A.  No,  sir ;  he  didn*t  look  very  tat. 

Q.  Was  he  a  well-dressed  man  7 — A.  He  looked  to  me  to  be  poorly  dressed. 

Q.  How  far  were  yon  from  him  when  he  cried  out,  **  O,  Jackson,  gp-eenbacks7  *' — A. 
About  10  feet. 

Q.  Did  he  cry  it  out  more  than  once  7 — A.  No,  sir. 

Q.  Can  you  read  7 — A.  A  little ;  coarse  readiug. 

Q.  Or  write  ? — A.  I  can  scratch  a  little. 

Q.  Are  you  a  shoit  man  ? — A.  I  am  about  5  feet  2|  inches. 

Q.  IVhen  Lane  helped  you  to  put  up  your  ballot,  did  he  lift  you  off  the  ground,  or  did  he 
stretch  you  up  by  assisting  you  by  one  arm  T — A.  He  assisted  me  by  lifting  one  arm,  I  at 
the  same  time  helping  myself  up  against  the  side  of  the  house. 

Q.  Was  there  a  pretty  large  crowd  present  when  you  got  to  the  polls? — A.  Yes,  sir;  a 
pretty  large  crowd. 

Q.  Did  they  all  vote  before  you  came  away  ? — A.  No,  sir ;  I  left  them  voting. 

Q.  How  many  do  you  think  voted  while  you  were  there  ? — A.  There  was  a  pretty  larg^ 
crowd,  but  I  cannot  tell  how  many  voted  while  I  was  there. 

C^SAR  JOHNSON. 

Sworn  to  and  subscribed  before  me  this  7th  day  of  May,  187.5. 

8.   DUNCAN  GLENN, 

Notary  Public, 

There  is  not  a  word  other  thau  the  evidence  here  cited,  in  regard 
to  thiH  matter.  We  cannot  believe  that  this  evidence  needs  any  serious 
consideration,  as  it  will  be  regarded  as  not  only  extraordinary,  but  re- 
markable, that,  at  a  public  election,  with  crowds  surrounding  the  place, 
and  in  full  view  of  the  voters,  greenbacks  should  be  hande<l  out  by  the 
commissioner  with  the  registration -papers,  after  the  voters  had  deposited 
their  ballots,  and  that  no  person  at  that  election  should  have  been  able 
to  have  detected  the  fact  or  observed  this  conduct  except  these  two 
colored  witnesses.  To  our  mind  it  is  extraordinary  that,  out  of  all 
that  crowd  of  500odd  persons,  with  the  candidates  at  the  polls,  watch- 
ing the  commissioners,  not  a  single  person  other  than  Cseaar  Johnson 
and  Noah  Lane  could  be  found  to  testify  to  such  misconduct.  The 
evidence  of  Johnson  and  Lane  is  of  such  a  character,  taken  as  a  whole, 
that,  in  our  opinion,  it  would  be  discredited  in  any  court  of  justice ;  and 
taken  in  connection  with  the  circumstances  surrounding  the  case,  I  can- 
not believe  this  committee  is  willing  to  say  that  it  is  worthy  of  serious 
consideration.  It  will  be  observed  these  men  do  not  testify  that  they 
received  any  greenbacks  themselves,  but  that  they  saw  them  given  to 
others;  but  what  is  most  remarkable,  they  cannot  designate  any  per- 
son who  received  them,  and  no  person  is  produced  who  did  receive  any 
greenbacks.  T.  B.  Rhodes,  one  of  the  commissioners  at  this  poll,  testi- 
fies as  follows  (p.  46,  record) : 

Q.  Do  you  know  a  colored  voter  named  Carson  Johnson,  and  did  you  hear  that  he  re- 
ported that  *'fpreenbacks'*  were  handed  out  at  the  window  at  poll  No.  I  T  And,  if  so,  state 
what  you  know  uf  him  and  of  the  story,  and  of  the  facts  in  the  case. — A.  I  know  him  and 
heard  him  gve  his  evidence  to  the  effect  stated  before  the  district  court.    I  know  nothing 
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of  him  personally,  but  I  do  know  that  his  statemeat  that  David  Jackson,  one  of  the  com* 
missionere,  rolled  up  greenbacks  in  the  regitftration-papers  and  handed  them  back  to  the 
voters,  is  untrue ;  because  the  tickets  or  ballots,  to^pether  with  the  registration-papers,  were 
handed  up  to  David  Jackson,  who  t<iok  the  ballot  and  handed  the  registration-papers  to  me, 
which  I  indorsed  "voted.**  Jackson  then  put  the  ballot  in  the  box,  and  I  handed  the  reg- 
istration-paper to  Mr.  Mayer,  who  was  acting  as  Democratic  United  States  supervisor,  and 
who  hanaea  it  out  to  the  voter.  I  never  heard  this  report  from  any  other  source,  and  I  donU 
believe  it  was  possible  to  be  true  without  my  having  some  knowledge  of  it. 

While  David  Jackson  (p.  39)  denies  emphatically  the  statement  of  John- 
son and  Lane.    His  evidence  npon  the  subject  is  as  follows : 

Q.  Who  handed  back  the  registration-papers  to  the  voters  after  they  were  indorsed  by  the 
commissioners  f — A.  They  were  handed  back  by  myself  or  by  Mr.  £.  Mayer,  who  claimed 
to  be  acting  as  the  Democratic  deputy  United  States  supervisor. 

Q.  Was  there  or  not  any  money  handed  back  by  yourself  or  any  other  person  with  the 
registration-papers? — A.  There  was  not. 

Q.  Did  or  not  you  hear  of  any  such  report  or  charge  being  made  during  the  day  of  election 
by  any  member  of  either  political  party  7 — A.  I  did  not.  I  would  must  likely  have  heard 
any  such  report  had  it  been  made. 

Is  it  not  remarkable  that,  out  of  eleven  witnesses  called  in  reference 
to  this  poll,  comprising  the  United  States  supervisor  of  election,  the 
commissioners  of  the  polls,  and  candidates  upon  the  opposition  ticket, 
only  two  witnesses  coald  be  found  who  knew  anything  in  regard  to  this 
extraordinary  conduct  of  Jackson  f  We  dismiss  this  subject  from 
further  discussion,  believing  it  too  preposterous  for  further  comment. 

We  now  pass  to  the  fairness  of  the  election.  We  give  all  the  evidence 
on  this  subject,  to  wit : 

A.  Cunningham,  for  contestant,  p.  64,  testifies : 

Cross-examined  by  contestee : 

Q.  How  do  you  class  yourself  politically  1 — A.  I  take  no  part  in  politics,  but  suppose  I 
would  be  ranked  as  a  Democrat. 

Q.  How  long  did  you  remain  at  poll  No.  1  on  the  day  of  the  election  f — A.  I  suppose  I 
was  there  about  three  hours. 

Q.  Was  or  not  the  election  quiet,  peaceable,  and  fair  while  you  were  present? — ^A.  I  heard 
no  Tussing,  but  there  was  considerable  rushing  and  confusion  around  the  window,  caused,  as 
I  suppos^,  by  their  anxiety  to  vote  early. 

T.  J.  Galbraith,  for  contestee,  pp.  28,  29,  testifies : 

Q.  Were  you  present  during  the  entire  day  at  the  election  held  at  ward  No.  1,  held  oi 
8d  November  7 — A.  I  was. 

Q.  Did  you  pay  strict  attention  to  the  manner  in  which  the  election  was  condacted  as  to 
its  fairness  or  unfairness  f — A.  I  did,  and  thought  it  a  fair  election. 

Q.  Did  you  hear  any  charges  of  unfairness  made  by  either  party  during  the  day? — A.  I 
did  not. 

Re-examined : 

Q.  Were  you  or  were  you  not  inside  the  room  most  of  the  day  where  the  commissioners 
were,  and  therefore  not  in  a  position  to  know  what  was  going  on  outside  f — A.  I  think  I  was 
in  and  out  of  the  room  about  equally  during  the  day. 

Judge  C.  E.  Moss,  for  contestee,  pp.  35,  43,  14,  testifies : 

Judge  C.  £.  Moss,  sworn  for  contestee,  Frank  Morey,  testifies  as  follows : 

Question.  Please  state  your  name,  residence,  and  occupation. — Answer.  My  name, 
Charles  E  Moss,  jr. ;  my  residence,  Carroll  Parish ;  mv  occupation  is  parish  judge. 

Q.  Where  were  you  during  the  election  on  the  2d  of  November,  1874,  and  what  do  yon 
know  about  the  election  T — A.  I  was  at  poll  No.  1  on  that  day.  I  was  there  from  daylight 
until  5  o'clock  in  the  evening,  being  myself  a  candidate  for  parish  judge  and  a  nominee  of 
one  wing  of  the  Republican  party,  there  being  two  wings  of  the  Republican  party  in  this 
parish.  I  belonged  to  what  was  known  as  the  Benham  wing.  I  was  very  active  all  dav 
about  the  polls,  and  if  I  had  seen  anything  that  was  wrong  or  unfair  I  would  have  objected, 
being  interested  in  having  the  election  fairly  held.  At  the  time  of  the  election  I  heard  no 
charges  of  unfairness  made,  and  it  was  generally  conceded  that  the  election  was  fairly  held.  • 
I  heard  no  quarreling  or  unkind  words,  and  everything  seemed  to  pass  off  pleasantly.  Some 
time  after,  when  the  suit  of  Burton  vs.  Hicks  was  about  being  brought,  I  heard  charges 
made  of  great  frauds  at  that  poll.  I  know  of  my  own  knowledge  that  these  charges  were 
alse. 
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David  JacksoD,  for  cootestee,  pp.  38,  39,  testifies: 

Q.  Did  jou  have  a  ^ood  opportunity  to  see  and  to  know  how  the  election  was  conducted 
at  that  poll?  And,  if  so,  state  what  you  know  of  it. — A.  I  had  a  gfood  opportunity.  The 
election  was  conducted  peaceably,  and  as  fairly  as  an  election  could  be ;  I  heard  no  ch argues  of 
unfairness  made  by  anybody ;  every  voter  had  a  chance  to  vote  as  he  saw  fit.  Mr.  Spann, 
the  Democratic  commissioner,  kept  the  list  of  votes  ;  Mr.  Rhodes,  the  Republican  commis* 
sioner,  kept  the  tally-list,  and  I  took  the  votes  a<9  they  were  handed  in  by  the  voters  and  put 
them  in  the  ballot-box.  The  various  candidates  and  others  had  access  to  our  room  in  which 
we  received  the  votes,  so  that  they  could  see  that  the  election  was  conducted  fairly.  There 
was  no  dissatisfaction  expressed  by  any  one  as  to  the  manner  in  which  the  election  was  con- 
ducted. 

D.  S.  ViDoent/ for  coutestaiit,  p.  63,  testifies : 

Q.  Did  you  vote  on  that  occasion,  and  why  not? — A.  I  did  not  vote,  though  I  could  have 
done  so ;  there  was  nothing  preventing  me,  except  I  did  not  want  to  wait.    There  was  no- 
trouble  that  I  saw  about  the  poll ;  everything  was  peaceable  and  quiet. 

Cross-examined  by  contestee : 

Q.  How  do  you  rank  yourself  politically  7 — A.  I  am  a  Democrat,  dyed  in  the  wool. 

Q.  How  long  have  you  resided  in  this  parish? — A.  Twenty-five  vears. 

Q.  Are  you  not  generally  recognized  in  the  community  as  a  good,  substantial  citizen  7 — 

A.  So  far  as  I  know  *,  I  have  heard  nothing  to  the  contrary. 

T.  B.  Rhodes,  for  contestee,  pp.  42,  43,  46,  47,  testifies: 

T.  B.  Rhodes,  sworn  for  contestee,  Frank  Morey,  testifies  as  follows : 

Question.  What  is  your  name,  residence,  and  occupation*? — Answer.  My  name  is  Thomas- 

B.  Rhodes ;  my  residence  is  in  Carroll  Parish  ;  my  occupation,  a  planter. 

Q.  Were  you  a  commissioner  of  election  at  poll  No.  J ,  Carroll  Parish,  at  the  election  2d 
November,  1874  T — A.  I  was. 

Q.  Were  you  present  at  said  poll  during  the  entire  day  of  the  election  T — A.  I  was. 

Q.  Did  you  see  any  fraud  or  ill-practices  at  the  election  held  at  that  poll  ? — A.  I  did  not.. 

Q.  Did  you  bear  of  any  at  that  time  t — A.  I  did  not. 

Q.  Did  you  take  part  in  counting  the  votes  7 — A.  I  assisted  in  counting  the  votes. 

Q.  Were  the  votes  fairly  counted,  and  were  the  tally- lists  and  returns  accurately  made 
out  T — A.  They  were,  so  far  as  I  know. 

Q.  Was  any  one  permitted  to  vote  at  that  poll  who  did  not  present  the  proper  registration- 
papers  T — A.  Not  that  I  know  of. 

Q.  Was  there  any  Democrat  present  during  the  election  at  that  pollT — A.  There  was; 
Mr.  Spann,  a  commissioner,  was  present. 

Q.  Did  he  take  exception  to  anything  that  was  done  in  the  conduct  of  the  election  T — A.. 
He  did  not. 

E.  M.  Spann,  Democratic  commissioner,  for  contestee,  pp.  45,  46,  tes- 
tifies: 

Q.  Did  the  commissioners  of  election  at  that  poll  give  the  voters  reasonable  opportunity 
to  vote,  and  was  it  or  not  generally  admitted  that  the  election  was  conducted  fairly  ? — A.  I 
think  they  had  ample  opportunity  to  vote.  1  heard  no  complaint  against  its  fairness  until 
after  the  election  was  over. 

Without  going  into  further  detail,  taking  all  the  testimony  that  has 
been  adduced  in  regard  to  this  poll,  we  are  satisfied  that  it  cannot  be 
rejected  for  any  legal  reason,  but  are  of  the  opinion  that  it  should  be 
counted.  This  poll  gives  Morey  a  majority  of  536,  which  taken  from 
Spann's  majority  of  ^2,  would  leave  Spencer  a  majority  of  456. 

We  now  proceed  to  consider  the  second  poll  of  Carroll  Parish.  It  is 
admitted  by  both  parties,  contestant  and  contestee,  that  as  to  this  ward 
there  are  no  official  returns,  ballots  or  ballot-box,  to  be  found,  except  a 
polMist.    Tbey  have  been  either  abstracted  or  destroyed. 

The  first  question  to  be  determined  is,  what  evidence  is  necessary  to- 
establish  the  vote  cast  at  this  poll  T  We  are  of  the  opinion  that  the 
best  evidence  to  establish  the  actual  vote  cast  at  this  poll  is  the  evi- 
dence of  the  commissioners  of  election,  and  if  it  cannot  be  established 
by  them,  then  by  such  other  evidence  as  can  be  procured,  and  we  are 
clearly  of  the  opinion  that  the  commissionern'  evidence  as  to  the  vote 
cast  at  this  poll  is  competent.    We  are  sustained  in  this  opinion  by  the 
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Action  of  this  House  in  the  case  of  Ailams  vs.  Wilson,  Clark  and  Hall, 
375,  decided  December  8, 1823,  wherein  the  committee  and  the  House 
held  ^'that  the  testimony  of  the  board  of  inspectors  is  competent,  and 
ought  to  be  received  to  correct  any  mistakes  that  may  have  occurred  in 
returning  the  votes  given  at  said  election."  If  the  commissioners'  evi- 
dence is  competent  to  alter  or  change  the  returns,  certainly  their  evi- 
dence is  competent  to  establish  what  the  returns  were  at  the  poll.  The 
best  evidence,  viz,  the  returns,  having  been  lost  or  destroyed,  second- 
ary evidence  is  then  admissible  to  establish  what  were  the  contents  of 
the  written  instrument,  viz,  the  returns.  We  understand  the  rule  govern- 
ing the  admissibility  of  secondary  evidence,  with  respect  to  documents,  to 
be  that  proof  of  their  contents  may  be  established  by  secondary  evidence, 
first,  when  the  original  writing  is  lost  or  destroyed;  secondly,  when 
its  production  is  a  physical  impossibility,  or  at  least  highly  inconven- 
ient. Before,  however,  secondary  evidence  can  be  introduced  there  must 
be  evidence  showing  that  the  documents  once  existed,  and  are  lost  or 
destroyed.  In  this  case  the  proof  establishes  the  fact  that  a  search  for 
the  returns  has  been  made  where,  by  law,  they  ought  to  have  been 
found,  and  that  the  search  has  been  unsuccessfully  made.  This  evidence 
was  introduced  by  contestant,  and  the  testimony  of  Galbraith,  deputy 
clerk,  shows  that  the  returns  from  Carroll  Parish,  poll  2,  are  not  on  file 
in  the  clerk's  oflfice,  the  legal  depository  of  them.  Taylor,  in  his  excel- 
lent work  on  evidence,  says  (section  401):  '^If  the  instrument  ought 
to  have  been  deposited  in  a  public  office  or  other  particular  place,  it 
will  generally  be  deemed  sufficient  to  have  searched  that  place,  without 
calling  the  party  whose  duty  it  was  to  have  put  it  there,  or  any  other 
person  who  may  have  had  access  to  it."  Again  (sec.  405) :  <^The  law 
does  not  require  that  the  search  should  have  been  recent  or  made  for 
the  purposes  of  the  cause,  and  therefore  where  a  search  was  made 
among  the  proper  papers  three  years  before  the  trial  this  was  held 
sufficient.-'  But  in  this  case  Galbraith's  testimony  (page  28,  record)  is 
as  follows : 

Q.  Have  yoa  not  been  the  principal  deputy-clerk  of  the  court,  and  as  snch  havinj!^  the  en- 
tire control  of  the  said  office  during  your  occupancy  ? — A.  I  have,  since  July  26,  1873.  This 
election  was  held  November  2,  1874.  This  evidence  was  ^iven  April  27,  1875.  In  answer, 
whether  any  of  the  tally-sheets,  returns,  ballot-boxes,  or  other  le^ral  documents  relating  to 
the  election  had  been  on  file  or  were  on  deposit  at  that  time  in  the  clerk's  office,  he  says: 
*' There  have  been  none,  except  the  tally-sheet  handed  me  by  the  commissioner  for  the  other 
ward,  which  tally -sheet  was  afterward  taken  out  of  my  office  and  carried  away.'* 

The  next  interrogatory  propounded  to  the  witness  is  to  this  effect : 

Q.  Has  dilig^ent  search  been  made  for  these  ballot-boxes  by  yourself  and  others  7— A. 
There  has  been. 

Q.  Do  you  know  where  these  ballot-boxes  and  papers  are  7 — A.  I  do  not. 

Certainly,  under  the  rule  governing  the  admissibility  of  secondary 
evidence,  this  testimony  establishes  the  fact  that  proper  search  has  been 
made  for  them  in  the  place  where  they  should  have  been  found,  and 
that  the  inquiry  and  search  made  tailed  to  obtain  any  information  in  re- 
gard to  them.  Therefore  it  is  clear  that,  in  order  to  establish  what  the 
vote  was  which  was  cast  at  poll  2,  there  is  no  other  method  left  to  ascer- 
tain that  fact  than  by  secondary  evidence.  What  are  these  returns  f 
The  answer  naturally  suggests  itself  that  they  are  simply  the  record  of 
the  number  of  votes  cast  at  the  poll  by  the  electors  and  the  list  of 
names  voting  at  said  poll ;  or,  in  other  words,  it  is  a  record  to  secure  the 
evidence  of  the  act  of  the  voters.  By  whom  is  this  evidence  compiled 
and  by  whom  is  the  record  of  the  evidence  authenticated  f  It  will  not 
be  denied  that  the  evidence  is  compiled  by  the  commissioners  of  elec- 
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tion,  RDd  this  evidence  is  aatbenticated  by  them.  Then,  if  the  evidence 
of  the  voters  is  compiled  by  them  and  the  record  is  completed  by  their 
acts,  what  better  evidence  is  attainable  than  that  of  the  commissioners 
themselves  as  to  what  the  evidence  is  that  this  record  contains!  As  be- 
fore stated,  the  returns  are  bat  the  evidence  of  the  act  of  the  voters, 
viz,  as  to  the  number  of  votes  cast  at  the  poll  and  for  whom  said  votes 
were  cast.  We  are  not  left,  however,  to  secondary  evidence  as  to  the 
number  of  votes  cast  at  this  poll,  for  the  polMist  is  in  evidence,  properly 
authenticated  and  identified,  giving  the  full  number  of  votes  cast  at 
this  poll,  sworn  to  by  the  three  commissioners  authorized  by  law  to  hold 
the  election  at  the  said  precinct,  and  is  as  follows : 


Exhibit  C— Carroll  Parish.—S.  Duncan  Glenn,  Notary  Public. 
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18. 
19. 
20. 
21. 
22. 
23. 
24. 
25. 
26. 
27. 
28. 
29. 
30. 
31. 
32. 
33. 
34. 
35. 
:36. 
37. 
38. 
39. 
40. 
41. 
42. 
43. 
44. 
45. 
46. 
47. 
48. 
49. 
50. 
51. 
52. 
53. 


S.  P.  Hartley. 
Abbe  Richard. 
Jo.  Leddj. 
Wm.  A.  Blount. 
Andrew  Hammond. 
James  Leddy. 
Jasper  Haj^hes. 
Elias  Smith. 
B.  M.  Brorder. 
Arthur  Richardson. 

B.  J.  Fowler. 
Sam.  Hogan. 
Richd.  Rowlett. 
Geo.  C.  Ben  ham. 
Jno.  Spinnetti. 
J.  W.  Dunn. 
Griffin  Kellej. 
Ben.  Fleming^. 
Baker  Smith. 
Richd.  Collins. 
Anderson  Murray. 
Willis  Hamilton. 
George  Green. 
Chas.  Fox. 
Jerry  Travis. 
Harrison  Johnson. 
A.  W.  Roberts. 
Lewis  Warren. 
Ned.  Richardson. 

C.  Ed.  Shearer. 
Edmund  Davis. 
Esau  Johnson. 
London  Peterson. 
Zeke  Christmas. 
Henry  Anderson. 
David  Katler. 
Ons.  Silvie. 
Dick  Stewart. 

A.  A.  Harney. 
Isaac  Stewart. 
Ixaac  L.  Lewis. 
Peter  Stevens. 
Jno.  Pitts. 
Edward  Russell. 
Casey  Smith. 
E.  J.  Delaney. 
Hugh  Laddy. 
Wm.  Davis. 
Tom  Laddy. 
Alfred  Collins. 
Mat.  P.  Fisher. 
Ifiaac  Johnson. 
W^m.  Lee. 

31  E  C 


54.  S.D.Glenn. 

55.  George  Day. 

56.  Adam  Sheppard. 

57.  Henderson  Stephens. 

58.  Alfred  Brown. 

59.  Fred.  Jenkins. 

60.  Jim  Collins. 

61.  Preston  Sanders. 

62.  Wm.  Thomas. 

63.  Nelson  Harris. 

64.  Jno.  O'Brien. 

65.  Spencer  Garland. 

66.  Allen  Williams. 

67.  Geo*  Washington. 

68.  Moses  Cato. 

69.  Emmet  Williams. 

70.  Ben.  B  ilt. 

71.  Joe  Robinson. 

72.  Robt.  Shaw. 

73.  Sylvester  Peterson. 

74.  Alf.  Washington. 

75.  W.  D.  Ball. 

76.  James  Garland. 

77.  Wm.  Smith. 

78.  Geo.  Graves. 

79.  Wm.  H.  Myers. 

80.  Jack  Toliver. 

81.  Albert  Jordon. 

82.  Cyrus  Dorsey. 

83.  Richard  Jones. 

84.  Wm.  Rakestrow. 

85.  Jacob  Watson. 

86.  W.  J.  Kersey. 

87.  Frank  Stepney. 

88.  Rebuen  Turner. 

89.  Leroy  Towosend. 

90.  Peter  Barker. 

91.  Jno.  Jourdon. 

92.  Dennis  Winston. 

93.  Frank  Aikles. 

94.  Sam.  Johnson. 

95.  Reuben  Young. 

96.  Jno  Atlas. 

97.  Henry  Phillips. 

98.  Granville  Wilson. 

99.  Castle  Green. 

100.  Ananias  Robinson. 

101.  Jerry  Petri. 

102.  Manuel  Douglass. 

103.  Alonzo  Davis. 

104.  Stepney  Gibbs, 

105.  Bod  Lewis. 

106.  Willis  Neal. 
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107.  Paul  Ashley. 

10^^.  Mat.  Waden. 

UH).  Andrew  R.Anderson. 

IJO.  C.  F.  Erricksson. 

111.  NeUon  Ware. 

I  l*J.  J  no.  Roberts. 

li:<.  Victor  Esclapon. 

114.  Cozan  Kirk. 

115.  Jaines  Strone. 

116.  John  Payne. 

1 1 7.  Wesley  Turner. 

118.  Eli  Piles. 

119.  Henry  Ball. 

l'2(K  Jackson  Edwards. 
VZ\,  William  Ray. 
122.  Jno.  Forrest. 
12'!.  Reuben  Johnson. 
1^4.  Henry  Turner. 
12r>.  R.  K.  Joyne. 
j2().  Dan'l  Jones. 

127.  Webster  Brown. 

128.  Felix  Harris. 

129.  Spencer  Hamilton. 

130.  James  Zandy. 

131.  James  Green. 

132.  Chas.  McCaleb. 

133.  King  Atlas,  sr. 

134.  Aaron  Henderson. 
i:i').  W^m.  Crenshaw. 
J3H.  Robt.  Franklin. 

137.  E.J.  Adams. 

138.  Chas.  Franklin. 

139.  Bohannns  Harris. 

140.  Bud  Dickson. 

141.  Simon  Tyler. 
M2.  Sanders  Ford. 
143.  Archie  Crenshaw. 
J 44.  Sam  Lackey,  sr. 

145.  Joseph  Price. 

146.  Alfred  Buckuer. 

147.  Jim  McCay. 
14>^.  Sam.  Marshall. 

149.  Luke  Williams. 

150.  Anderson  Crenshaw. 

151.  Peter  Maxwell. 
L52.  Silas  Shelby. 

153.  Lafayette  Cook. 

154.  Isaiah  Kelley. 
?.55.  Wra.  Huston. 

156.  G«o  ge  Sanders. 

157.  Pleasant  Hanis. 

158.  Granderson  Jones. 

159.  Oliver  Washington. 
1(>().  Wm.  Odam. 

161.  Dallas  Brown. 

162.  Thos.  Day. 

163.  Woodford  Banks. 

164.  Kye  Nelson. 

165.  Levi  Gardner. 
1(96.  Lewis  Kelley. 
>67.  Anderson  Phillips. 

168.  Manuel  Phillips. 

169.  John  Walker. 

170.  George  Winter. 

171.  Wm.  Atlas. 

172.  Wash  Vandevere. 

173.  George  Smith. 

174.  Heary  Mereer. 


175. 
176. 
177. 
178. 
179. 
180. 
181. 
182. 
183. 
184. 
185. 
186. 
187. 
188. 
189. 
190. 
191. 
192. 
193. 
194. 
195. 
196. 
197. 
198. 
199. 
200. 
201. 
202. 
203. 
204. 
205. 
206. 
207. 
208. 
209. 
210. 
2IL 
212. 
213. 
214. 
215. 
216. 
217. 
218. 
219. 
220. 
221. 
222. 
223. 
224. 
225. 
226. 
227. 
228. 
229. 

2:jo. 

231. 
232. 
233. 
234. 
235. 
2:16. 
237. 
238. 
239. 
240. 
241. 
242. 


Sam.  Hurt. 
Allis  Nelson. 
Wash  GrahauT. 
Ben  Daly. 
David  Montague. 
Lue.  Patterson. 
Warren  Jones. 
Shed.  Bucknet. 
James  Ware. 
Euis  Davis. 
Albert  Baruett. 
Isaac  Elliott. 
Wm.  Howell. 
Richmond  Birdsong. 
Henry  Lewis. 
John  Jones. 
Joe  Robinson. 
W^m.  Douglass. 
Ned  Banks. 
N.  Houghton. 
Emanuel  McDaniel. 
E.  L.  Lorche. 
Wm.  N.White. 
Fred.  Jordan. 
Reuben  Christmas. 
Henry  Grace. 
Chas.  Newton. 
Steven  Generals. 
Walter  Worley. 
Green  Phillips. 
Hem  an  Henderson. 
Dan.  Parks. 
Gus.  Turner. 
Jones  Mitchell. 
Miles  Perkins. 
Peter  Fields. 
Jno.  Crawford. 
Henry  Aldrich. 
Henry  Haywood. 
Dennis  Smedley. 
Bailey  Butler. 
Squire  Thompson. 
Richmond  Brown. 
Wm.  Brown. 
Joe  McChire. 
Bob  Porter. 
Clem  Brown. 
Alec  McGoric. 
Lewis  Carson. 
Thornton  Smith. 
Joshua  Terr. 
Henry  Williams. 
Cyrus  Hendley. 
Tom  Collins. 
Emanuel  Bay  ley. 
Timothy  Byrne. 
Chas.  Walker. 
York  Boyd. 
Titus  Stevens. 
Marsh  Dash. 
Lewis  Daniels. 
Frank  Phillips. 
Walker  Wade. 
Theo.  Salter. 
Wm.  James. 
Wesley  Onrus. 
Jno.  Smith. 
I'homas  Watson. 
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^3.  Wig  Boll. 

244.  David  Winter, 

245.  ShAck  Brajsou. 

246.  Matt.  Taylor. 

247.  Ed.  Williams. 

248.  Anderson  Goodman. 

249.  Loois  Karr. 

250.  Jim  Wilson. 

251.  Ananias  Williams. 

252.  Tbos.  Crawford. 
!S3.  Perry  Phillips. 
'^.  Balin  Branch. 
256.  Wm.  Minor. 

256.  Thou.  Creecy. 

257.  Adam  Beard. 
55d.  Warren  Dobson. 
£9.  Henry  Johnson. 
260.  Wm.  Watson. 
2B1.  Andrew  Knight. 
282.  WiHis  Ward. 
263.  Sam  Matthews. 
2S4,  Henry  Williams. 
265.  Joseph  Jackson. 
^  Robert  Gardner. 
2S7.  Cyma  Randall. 

268.  Chas.  Day. 

269.  John  Gross. 

270.  Eli  Crawford. 

271.  Isaac  Prater. 

272.  Dennis  Wilkenson. 
iil  Billy  Williams. 

274.  Henderson  Stepney. 
2^.  Silas  Gamer. 

276.  Geo.  Washington. 

277.  Jerry  Briscoe. 

278.  Annias  McClellan. 

279.  Coter  Lewis. 
2^.  Allen  Parker. 
2^1.  Paul  Jones. 
2!S.  John  Clorx. 
2^.  George  Allen. 
2^  Robt.  Adams. 

^.  Chapman  Preston. 
2%.  Toney  Brackett. 
2"^.  Albert  Lee. 
2ifcJ.  Henry  Thomas, 
t^:^.  Anthony  Pasten. 

290.  Jerry  Key. 

291.  Hiram  Hawkins. 

292.  Littleton  Stewart. 

293.  Wm.  Smiley. 

294.  Elias  Smoot. 
2«>.  Wm.Paire. 

296.  Henry  Hamilton. 
^97.  Mortim  Smith. 

298.  Willis  Whiting. 

299.  Robt.  Gilliard. 

300.  Saml.  Ross. 

30L  Tom  B.  Overton,  jr. 

302.  James  Reed. 

303.  Dennis  Walker. 

304.  Wm.  Kleinpeter. 
306.  Parker  Joniter. 
306.  Sam.  Lackey,  jr. 
:Kf7.  Jos.  McDonald. 
306.  Cyrus  Castin. 
309.  Caleb  Harris. 
.'TIC.  Ben.  Rogers. 


.311.  Geo.  J.  Hook. 

312.  Wm.  Pendleton. 

313.  Edmund  Costers. 

314.  Henry  Franklin. 

315.  Geo.  Keiser. 

316.  Nathan  Smedley. 

317.  Henry  Mitchell. 

318.  Anthony  Weatherspoon. 

319.  Thomas  Word. 

320.  Abram  Haley. 

321.  Ross  Thomas. 

322.  Anthony  Easby. 

323.  Ma.  Jones. 

324.  Henry  Sutton. 

325.  Mike  Tompkins. 

326.  Ephraim  Reed. 
3*27.  Wm.  Fuqua. 

328.  Jo.  Johnson. 

329.  George  Franklin. 

330.  Chas.  Smith. 

331.  RichM  White. 

332.  M.Duborn. 
:«3.  Lewis  Welton. 

334.  Wm.  Robinson. 

335.  Wm.  Jones. 

336.  Moses  Davis. 
.3.37.  Chas.  Simms. 

338.  George  Stone. 

339.  Sam  Tamer. 

340.  Houston  Reed. 

341.  Winston  Cowen. 

342.  Pleasant  HoUoway. 

343.  Jesbie  Jenkins. 

344.  Spacer  Helm. 

345.  Jno.  Smith. 
:M6.  Frank  Corter. 

347.  James  Smith. 

348.  Thus.  Stone. 

349.  Wesley  Wilson. 
3c  0.  Jno.  W.  Groves. 

351.  James  Jennings. 

352.  Robert  Low nds. 

353.  Hiram  Henderson. 

354.  Ray  ford  Franklin. 

355.  Jonas  Ceaser. 

356.  McKinsey  Woodson. 
.357.  Andrew  Griffin. 

358.  J.  Dobbyns. 

359.  Wm.  Eggleston. 

360.  Henderson  Taylor. 

361.  Henry  Parker. 
3)2.  Aaron  Morgan. 

363.  Henry  Parks. 

364.  Chas.  Perkins. 
.')65.  Saml.  Bjrns. 

366.  Fielding  Gains. 

367.  David  Williams. 

368.  Thos.  Winston,  jr. 

369.  Peter  Alexander. 

370.  Marshal  Harris. 

371.  Enos  Harps. 

372.  Richd.  Adams. 
:n'3.  Wm.  Gardner. 

374.  Chas.  Staples. 

375.  Lymas  Sanford. 

376.  Sol.  Johnson. 

377.  Israel  Hensou. 

378.  Robt.  Reynolds. 
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379.  John  Tajlor. 
3»0.  Peter  Harris. 

381.  Anderson  Kennedy. 

382.  Primas  Perkins. 

383.  Wm.  Lewis. 

384.  Wm.  Lewis. 

385.  Mingo  Hopkins. 

386.  Sam.  Godwin. 

387.  Jackson  Harris. 

388.  Sol.  Mallory. 

389.  Gabe  Bell. 

390.  Geo.  Washington. 

391.  Thos.  Blakelj. 

392.  Robt.  Hendricks. 

393.  Jackson  Jones. 

394.  Moses  Harris. 

395.  Mike  Jones. 

396.  Isaac  Jones. 

397.  Genl.  Johnson. 

398.  John  Farwell. 

399.  A.  T.  Gipson. 

400.  Thos.  Gardner. 

401.  Stepney  Brown. 

402.  Wm.  Thomas. 

403.  Bad  Sanders. 

404.  Anderson  Harris. 

405.  Hayden  Summers. 

406.  Sam.  Williams. 

407.  Wm.  Freeze. 

408.  Wiley  Dunn. 

409.  Jo.  Williams. 

410.  Geo.  Tyler. 

411.  Wallace  Bowman. 

412.  Richd.  Wright. 

413.  Joe  Ballard. 

414.  Jeff  Therrel. 

415.  Jack  Watts. 

416.  Robt.  Parker. 

417.  Harrison  Robinson. 

418.  Hoyt  Clements. 

419.  Wm.H.  Barber. 

420.  Albert  Reed. 

421.  Hiram  Dunn. 

422.  Wm.  Haley. 

423.  Jackson  Curry. 

424.  Harry  Harris. 

425.  Emanuel  Harris. 

426.  James  Grant. 

427.  Jno.  Chambliss. 

428.  Jno.  Wilson. 

429.  Jacob  Wore. 

430.  Jno.  Randall. 

431.  Henry  Taylor. 

432.  King  Atlas,  jr. 

433.  Robt.  Martin. 

434.  Ky.  Lewis. 

435.  Phil.  Caleb. 

436.  Thornton  Washington. 

437.  Jno.  Miller. 

438.  Fayette  Johnson. 

439.  Madison  Vaughn. 

440.  Danl.  Chase. 

441.  Wm.  Nolan. 

442.  Jack  McDaniels. 

443.  Robt.  Talbert. 

444.  Richard  Henderson. 

445.  Harrison  Hughes. 

446.  Anderson  Walker. 


448.  Harry  Hill. 

449.  Edward  Johnson. 

450.  Dallas  Panel. 

451.  Chas.  Alexander 

452.  James  Owen. 

453.  Geo.  Jones. 

454.  Peter  Smith. 

455.  Thos.  Minor. 

456.  S.  P.  Bernard. 

457.  Jno.  Stockard. 

458.  Nathan  Shelby. 

459.  Henry  C.  Smith. 

460.  Jack  Williams. 

461.  Martin  Brows. 

462.  F.  F.  Montgomery. 

463.  F.  R.  Bernard. 

464.  Essex  Hajrwood. 

465.  Joe  Murray. 

466.  Jno.  Baptist. 

467.  Wm.  Bonds. 

468.  Jesse  Shelby. 

469.  Wm.  Allcot 

470.  Joshua  Rice. 

471.  A.  W.  Green. 

472.  Ben.  Evans. 

473.  Wm.  Dorsey. 

474.  Wm.  Walton. 

475.  Moses  Giles. 

476.  Geo.  Knox. 

477.  Henry  Wright. 

478.  Robt.  Simms. 

479.  Saml.  Lewis. 

480.  Wm.  Adams. 

481.  J.  G.  Miller. 

482.  Randall  Colrille. 

483.  Geo.  Carter. 

484.  Peter  Griffin. 
48,5.  Isaac  Jackson. 

486.  Peter  Biggs. 

487.  Alex.  Dyke. 

488.  Granville  Peters. 

489.  Chas.  Williams. 

490.  Andrew  Keams. 

491.  Richard  Robinson. 

492.  Amos  Hopkins. 

493.  Jonas  Monroe. 

494.  Philip  Hopkins. 

495.  King  Willis. 

496.  Wm.  B.  Thomas. 

497.  Eph.  Stewart. 

498.  Henry  Raney. 

499.  Jno.  Robinson. 

500.  Jerry  Edwards. 

501.  Geo.  Johnson. 

502.  Warren  Tolliver. 

503.  George  Williams. 

504.  Henry  Maxwell. 

505.  Anthony  Hurd. 

506.  G.  S.  Dorsey. 

507.  Reason  Williams. 

508.  C.  F.  Pagh. 

509.  Wm.  Duncan. 

510.  Peter  Harrison. 

511.  S.  A.  Lorche. 

512.  Joseph  Brown. 

513.  W.  P.  Childress 

514.  Peter  Turner. 

515.  Danl.  Logan. 
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^i16.  HiUs  Brown. 

517.  James  Edwards. 

518.  D.  L.  Morean. 

519.  Ephriam  Williams. 

520.  Lawson  Saanders. 
531.  Dnrrel  Ellis. 

522.  John  Landener. 
533.  Moses  Jackson. 
524.  Tom  January. 
5&  Marshal  Kennedy. 
536.  Edwd.  Sparrow. 
527.  Wm.  Riley. 

538.  D.  C.  Jenkins. 

529.  James  Howard. 

530.  Jdo.  W.  McCne. 

531.  Cbas.  Henderson. 

532.  Sike  Richardson. 

533.  Wm.  Mason. 
5'^,  Henry  Brown. 

535.  Isaiah  Johnson. 

536.  Emanuel  Chapman. 

537.  Jackson  Bowers. 
533.  L.  B.  Clarkson. 

539.  Lorrins  Perkins. 
5<0.  Ed.  Dunn. 

511.  Wm.  Parker. 
542.  Jno.  Brackett. 
513.  Lewis  Williams. 

544.  Ben.  Overton. 

545.  Baxtom  Hoare. 

546.  Ki  Soloman 

547.  Abe  WiUiams. 

548.  Green  Guino. 

549.  Alex.  Armstrong. 

550.  Danl.  Rice. 

551.  H.  C.  Dobyns. 

552.  Hiram  Hatcher. 

553.  Jno.  M.  Jones. 
^.  Martin  Wilbur. 

555.  Jno.  Davenport. 

556.  Jacob  Hall. 

557.  Wm.  Bridfi^. 

558.  Alex.  Hill. 

559.  Danl.  La  Grand. 

560.  James  Jackson. 

561.  Anthony  White. 

562.  Jackson  Anderson. 

563.  Robt  Marshall. 

564.  Pope  Robinson. 

565.  Geo.  Young:. 

566.  C.  A.  DeFraner. 

567.  Cyms  Chambers. 

568.  Coleman  Tucker. 
5^.  Morris  Evans. 

570.  Alex.  Carter. 

571.  Robt  Gilmore. 
.'»72.  Thos.  Winston. 
573.  Gabriel  Cole. 
o74.  I.  N.  Kent. 
.575.  Frank  Tyson. 
.576.  Jno.  Mellon. 

577.  Lewis  Gregory. 

578.  Jno.  Ranson. 

579.  Jeft.  Rog^ers. 

580.  Jno.  Melton. 

581.  Aaron  Cooke. 

582.  N.  D.  Ingram. 
58a  Simou  King. 
TjtM.  C.  M.  Pilher. 


585.  Dan.  Hawkins. 
.586.  Edward  Campbell. 

587.  Ned  Carr. 

588.  E.  8.  Willson. 

589.  C.  H.  Webb. 

590.  Nat  Burrell. 

591.  C.J.Irrant. 

592.  L.G.Balfood. 

593.  M.S.Powell. 

594.  H.Cherry. 

595.  James  King. 

596.  Geo.  Jones. 

597.  Taylor  Hart. 

59S.  J.  W.  Montgomery. 

599.  Richd.Lee. 

600.  James  McGuire. 

601.  R.  W.  Williams. 

602.  Henderson  Dickson 

603.  Frank  C.  Taylor. 

604.  Wm.Matley. 

605.  Dan.  Moulton. 

606.  Alex.  Harris. 

607.  Isham  Triskand. 

608.  Wm.  Henderson. 

609.  Garey  Hood. 

610.  Mike  Roach,  jr. 

611.  Horace  Thomas. 

612.  Isaac  Miller. 

613.  Ned  Richardson,  jr. 

614.  B.P.Shelby. 

615.  E.H.Davis. 

616.  Geo.  Blackburn. 

617.  Ed. F.Newman. 

618.  Mat.  Smith. 

619.  Geo.  Harris. 

620.  Peter  Jackson. 

621.  Golden  Williams. 

622.  Henry  Motley. 

623.  Elias  Buriey. 

624.  S.T.IieMoy. 

625.  Jno.  Wiggins. 

626.  W.R. C.Lyons. 

627.  Wm.  Williams. 

628.  B.H.Lanier. 

629.  T.F.Montgomery. 

630.  Jno.  Stewart. 

631.  B.Leddy. 

632.  S. T.Austin. 

633.  Griffin  Storks. 

634.  Miles  Cormick. 

635.  Andrew  Atlas. 

636.  JohnMartain. 

637.  Edmund  Brown. 

638.  Wash.  Duncan. 

639.  John  Robinson. 

640.  Wm.  T.  Carver. 

641.  Jason  Hamilton. 

642.  Jordan  Robinson. 

643.  MaU  McAllUter. 

644.  Anthony  Manson. 

645.  Solomon  Walker. 

646.  Wiley  Rose. 

647.  W.  L.  McMillen. 

648.  F.L.  Myers. 

649.  Jno.A.Grest. 

650.  Jno.  Byrne. 

651.  Chas.  Wright. 

652.  O.C.Wessoman 

653.  F.M.Hays. 
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(i54.  J.  A.  Delauuey. 

655.  Chas.  Hicks. 

656.  James  Woolrich, 

657.  Henry  Day. 

658.  Major  F.Cook. 

659.  M.J.Groce. 

660.  David  Hall. 

661.  C.W.Mamilton. 

662.  Jesse  Rossell. 

663.  M.  A.  Sweet. 

664.  Chas.  Dields. 

665.  Lewis  Hite. 

666.  Nat  Muriire. 

667.  Hugh  McGuire. 

668.  Lloyd  Davis. 

669.  Jerry  Waterman. 

670.  Edward  Jackson. 

671.  Richd.  Stewart. 

672.  Z.  S.  Malhry. 

673.  F.M.Hoppio. 

674.  Henry  Douglass. 

675.  Joseph  Craig. 

676.  I.  L.Murry. 

677.  W.W.  Hunter. 

678.  K.  M.Lockey. 

679.  W.D.Childress. 

680.  Thos.  Hamilton. 

681.  John  J.  Pant. 

682.  Alfred  Whitfield. 

683.  Wm.Maguire. 


684.  W.B.Dickey. 

685.  Saml.  Chapman. 

686.  C.R.Egelly. 

687.  Lewis  Irwin. 

688.  Irvin  Davis. 

689.  John  Hamilton. 

690.  Geo.  Johnson. 

691.  Walter  West. 

692.  Aaron  Coleman. 

693.  Peter  Davis. 

694.  Alfred  Crenobow. 

695.  John  Fitzgerald. 

696.  J.L.Davis. 

697.  B.F.Therrel. 

698.  Wm.  Brown. 

699.  W.D.Christian. 

700.  J.  M.  Kennedy. 

701.  W.  W.  Benham. 

702.  Saml.  Robinson. 

703.  F.  B.  WatkinB. 

704.  Lewis  Mitchell. 

705.  Simon  Lewis. 

706.  F.M.Melrose. 

707.  Lewis  J.  Ritter. 

708.  J.E.Leonard. 

709.  J.D.TompkiuF.' 

710.  Thos.  Johnson. 

711.  E.G. Manning. 

712.  Thos.  Chapman. 

713.  Roland  Perkins. 


State  of  Louisiana,  ParisJ^  of  Carroll  ; 

We,  the  undersigned,  duly  commissioned  and  sworn  commissioners  of  election  in  and  for 
the  second  ward,  parish  and  State  aforesaid,  do  solemnly  swear  (or  affirm)  that  the  foregoing 
list  of  voters,  in  and  for  said  ward,  is  true  and  correct ;  sa  help  us  God. 

W.  W.  BENHAM. 

TOM.  L.  MONTGOMERY. 

S.  L.  MURRAY. 

Sworn  and  subscribed  to  before  me  this  2d  day  of  November,  A.  D.  1874. 

STERLING  T.  AUSTIN,  Jr., 

Justice  of  the  Peace. 

There  is  no  evidence  contradicting  this  poll-list,  but  it  stands  as  ad- 
mitted evidence  of  the  namber  of  votes  cast  at  this  poll,  which  was  713» 
It  is  not  contended  by  contestant  that  a  single  man  upon  this  list  who 
voted  was  not  a  legally  qualified  elector,  nor  has  any  testimony  been 
adduced  tending  to  prove  that  these  713  persons  did  not  vote  on  ]No- 
vember  2, 1874,  at  poll  No.  2,  in  Carroll  Parish.  We  understand  that 
the  elections  are  simply  the  method  whereby  the  citizens  of  the  country 
may  manifest  their  choice  or  preferences,  and  when  they  have  pro- 
ceeded in  accordance  with  law,  and  manifested  through  legal  forms  their 
choice  or  preference  by  the  ballot-box,  their  right  and  privilege  so  to  do 
will  not  be  taken  away  front  them  as  long  as  their  preference  or  choice 
can  be  ascertained.  Did  these  713  electors,  at  poll  2,  Carroll  Parish, 
Ifovember  2, 1874,  in  accordance  with  law,  express  their  choice  or  pref- 
erence f  Secondly,  can  that  choice  or  preference  be  ascertained  by  the 
evidence  before  us?  The  law  governing  this  subject,  as  laid  down  by 
all  writers,  is  ''  that  to  set  aside  the  returns  of  an  election  is  one  thing; 
to  set  aside  the  election  itself  is  another  and  a  very  different  thing.  The 
returns  from  a  given  precinct  being  set  aside,  the  duty  still  remains  to 
let  the  election  stand.    The  return  is  only  to  be  set  aside,  as  we  have 
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seen,  when  it  is  so  taiuted  with  fraud  or  with  the  misconduct  of  the 
election-officers  that  the  truth  cannot  be  adduced  from  it.  The  election 
is  only  to  be  set  aside  when  it  is  impossible,  from  any  evidence  within 
reach,  to  ascertain  the  true  result ;  when  neither  from  the  returns  nor 
from  other  j)roo/,  nor  from  all  together^  can  the  truth  be  determined.  It 
is  important  to  keep  this  distinction  in  mind." 

Again,  quoting  from  Brightley's  Election  Cases,  section  551,  referring 
to  the  authorities  there  cited,  the  supreme  court  of  Pennsylvania,  in 
Chadwick  vs.  Meldin,  said  :  **  That  there  is  nothing  which  will  justify  the 
striking  out  of  an  entire  division  but  an  inability  to  decipher  the  returns^ 
or  a  showing  that  not  a  single  legal  vote  was  polled,  or  that  no  election 
was  legally  held.  Undoubtedly  the  general  rule  is  that  if  the  legal  votes 
are  cast  in  good  faith  by  honest  electors,  it  is  the  duty  of  the  court  or 
tribunal  trying  a  contest  to  ascertain  their  number,  and  give  them  due 
effect,  notwithstanding  misconduct,  or  even  fraud,  on  the  part  of  the 
election  officers.  Such  fraud  may  destroy  the  value  of  the  officer's  cer- 
certiflcate,  and  may  subject  him  to  severe  punishment,  but  the  innocent 
voter  should  not  suffer  on  that  account."  "  Indeed,  nothing  short  of 
the  impossibility  of  ascertaining  for  whom  the  majority  of  votes  was 
given  ought  to  vacate  an  election."    (McCrary,  304.) 

In  State  vs.  Steers,  Brightley's  Contested  Cases,  p.  303,  it  was  held 
that  the  governing  principle  in  all  cases  is  clearly  to  ascertain  the  will 
of  the  voters.  Again,  the  committee  of  this  House,  in  Colden  vs.  Sharpe, 
C.  &  H.,  3G9,  says  :  "  The  committee  will  forbear  from  exhibiting  any 
argument  to  prove  the  votes  thus  fairly  and  honestly  given  ought  not 
to  be  lost  or  set  aside  for  any  omission  or  mistake  of  any  of  the  return- 
ing officers.  It  is  conceived  to  be  entirely  unnecessary  to  prove  that 
that  which  has  been  the  uniform  decision  of  the  House  of  Representa- 
tives ever  since  the  formation  of  the  government  has  been  correct." 

In  Weaver  vs.  Given,  Brewster's  Reps.,  pp.  144-'5,  "careless,  ignorant, 
or  even  willful  neglect  of  the  election-laws  cannot  operate  to  annul  an 
election."  Bearing  upon  the  same  point,  in  Flanders  vs.  Hahn,  1st 
Bartlett,  438,  is  the* following:  "A  disregard  of  a  mere  directory  pro- 
vision of  the  law  cannot  annul  an  election  carried  on  with  all  the  essen- 
tials of  an  election,  and  with  perfect  fairness." 

In  McHenry  vs.  Yeaman,  same,  p.  550,  ^*  occasional  irregularities 
should  not  vitiate  an  election."  In  Covode  vs.  Foster,  2d  Bart.,  614,  it 
was  proved  that  William  Spears  was  brought  in  as  an  officer  during  the 
counting  of  the  votes,  after  the  election  was  closed,  to  take  the  place  of 
Mr.  Hurse,  the  Democratic  clerk,  who  was  taken  ill.  Mr.  Spears  was 
not  sworn.  Hurse  subsequently  signed  the  returns.  Mr.  Randall,  in 
his  very  able  report  commenting  on  this  evidence,  says:  "  We  do  not 
consider  that  the  temporary  introduction  of  Mr.  Spears  should  impair 
the  validity  of  the  poll.  lie  did  not  force  himself  in,  nor  was  he  ob- 
jected to  by  any.  He  performed  his  duty  with  fairness  and  proper  de- 
corum." In  Blair  vs.  Barrett,  1  Bart,  315  :  **  Honest  electors  should  not 
be  disfranchised,  and  their  voice  stifled  in  the  mere  omission  of  the  offi- 
cers of  election  to  take  the  oath  of  office."  In  Mallory  vs.  Merall,  C. 
&  H.,  328:  "  Votes  fairly  given  may  be  counted  in  favor  of  the  party, 
though  they  have  never  been  returned  to  the  proper  State  authorities, 
default  of  return  not  being  chargeable  on  said  party." 

In  Barnes  vs.  Adams,  2  Bart ,  7G8,  rei>orted  by  Hon.  George  W.  Mc- 
Crary, which  was  adopted  by  the  House,  we  find  the  following :  **  l(  this 
House  shall  establish  the  doctrine  that  an  election  is  void  because  an 
officer  thereof  is  not  in  all  respects  duly  qualified,  notwithstanding  it 
may  have  been  a  fair  and  free  election,  the  result  will  be  very  many 
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contests,  aud^  what  is  worse,  injustice  will  be  done  in  many  cases.  It 
will  enable  those  who  are  so  disposed  to  seize  upon  a  mere  technicality 
in  order  to  defeat  the  will  of  the  majority."  From  these  authorities,  we 
think  it  is  clear  that  an  '^  election  is  complete  when  the  electors  hare  deliv- 
ered their  suffrages  in  to  the  hands  of  the  legal  depositary ;  that  no  mistakes 
can  alter  the  result ;  that  it  is  the  duty  of  the  House  to  ascertain  the  fact 
as  to  the  actual  vote  cast  by  such  evidence  as  it  may  choose  to  admit.  A 
different  construction  may  deprive  this  body  of  the  most  eflfectaal  safe- 
guards of  their  political  rights.  It  would,  in  effect,  be  an  admission  that 
the  honorable  House  must  be  composed  of  such  as  the  officers  of  towns 
or  parishes  might  think  proper  to  send,  and  not  such  as  the  freemen  had 
elected,  and  open  the  door  to  great  frauds  and  abuses." 

As  to  the  first  proposition,  viz :  "  Did  these  713  electors  of  Carroll  Par- 
ish, on  IS'ovember  2, 1874,  express  their  choice  or  preference  for  member 
of  Congress!"  the  evidence  of  both  contestant  and  contestee  proves  that 
they  did.  There  can  be  no  dispute  on  this  point.  It  remains,  then,  to  an- 
swer the  second  proposition,  viz :  **  Can  that  choice  or  preference  be  as- 
certained from  the  evidence  before  usf"  And,  thirdly,  was  the  election 
free  and  fair?  Assuming  that  the  evidence  of  the  commissioners  and 
those  employed  in  holding  and  conducting  the  election  is  competent,  we 
now  proceed  to  present  all  the  evidence,  both  of  contestant  and  con- 
testee, as  to  the  number  of  votes  polled. 

W.  W.  Benham,  one  of  the  commissioners  of  election,  and  witness  for 
contestee,  p.  50,  record,  testifies: 

Q.  Of  the  votes  cast  at  poll  No.  2,  state  if  ydu  know  how  many  were  cast  for  W.  B. 
Spencer  and  how  many  for  Frank  Morey,  respectively,  for  Congress. 

(Contestant  objects  to  this  question  on  the  grounds  heretofore  stated.) 

A.  Upon  summing  up  the  tally-sheets  on  Congressional  vote,  there  were  found  to  be  three 
or  four  votes  less,  on  the  Congresional  votes  than  the  number  of  votes  shown  by  the  list. 
The  vote  for  Spencer  was  either  forty*  nine  or  fifty :  and  the  balance  of  the  vote,  less  the 
three  or  four  wno  did  not  vote  for  Congress,  was  the  vote  received  by  Frank  Morey — six 
hundred  and  sixty  or  six  hundred  and  sixty-one. 

Q.  In  voting  at  that  election,  were  or  not  all  the  candidates  voted  for  on  one  ticket  or  bal- 
lot T — A.  The  names  were  all  on  one  ticket. 

Q,  Then,  when  you  state  that  there  were  three  or  tour  less  votes  for  candidate  for  Con- 
gress than  for  other  candidates,  do  yon  mean  that  the  names  of  the  candidates  for  Congress 
were  erased  from  the  three  or  four  tickets  1 — A.  I  do. 

Q.  Was  or  not  the  result  of  the  vote  given  to  the  United  States  supervisor  or  other  per- 
sons present  or  publicly  announced,  as  soon  as  the  result  was  ascertained  7 — A.  A  memo- 
randum of  the  vote  was  taken  from  the  tally- sheets  by  Mr.  Lanier  and  Capt.  W.  B.  Dickey. 

W.  B.  Dickey,  witness  for  contestee,  swears  (p.  54,  record) : 

Q.  How  long  were  you  at  that  poll  on  that  day  and  immediately  afterward  t— A.  Was 
there  all  day  until  the  poll  closed.  At  the  closing  of  the  poll  I  retired,  and  returned  to  the 
poll  between  12  and  J  o*clock  that  night,  when  they  were  still  engaged  in  counting  the 
votes,  where  I  remained  until  the  counting  was  completed.  When  X  came  in  between  1*2 
and  1  o'clock  at  night,  I  took  the  place  of  Thomas  F.  Montgomery,  Democratic  commis- 
sioner at  that  poll,  m  keeping  one  of  the  tally-sheets,  and  remained  until  the  couot  was  fin- 
ished. 

Q.  Did  you  or  not  learn  the  result  of  the  vote  cast  at  that  poll  when  the  count  was  com- 
pleted ?     And,  if  so,  state  what  it  was,  if  you  recollect. 

(Contestant  objects  to  this  question.) 

A.  I  think  the  entire  number  of  votes  cast  at  said  poll  was  seven  hundred  and  nineteen. 
The  vote  for  senator  was  two  hundred  and  eighty-two  for  Gla  and  four  hundred  and  twen- 
ty-seven for  Benham.  There  were  forty-nine  for  Spencer  for  member  of  Congress,  and  for 
Morey  six  hundred  and  sixty-four  or  five  for  Congress.  I  do  not  recollect  the  vote  cast  for 
State  treasurer,  but  that  Moncure  got  about  the  same  vote  as  Spencer  did,  and  Dabuclet 
about  the  same  vote  as  Morey  did. 

Q.  Did  you  take  any  memoranda  of  any  part  of  the  result  of  the  election  at  poll  No.  3 ; 
and,  if  so,  does  the  statement  that  you  have  made  with  regard  to  the  vote  for  member  of 
Congress  agree  with  the  memorandum  that  vou  took  at  the  closing  of  the  count  f 

(This  question  objected  to  by  contestant.) 

A.  I  did  take  a  memorandum  of  the  votes  so  far  as  the  candidates  for  senator,  members  of 
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Congress,  and  house  of  representatives,  and  the  memoranda,  so  far  as  Congress  is  concerned, 
^Te«d  with  roj  testimony  on  that  point.  I  have  lost  all  my  memoranda  except  that  of  sen- 
ator, or  misplaced  them. 

And  on  crossexamiDatioD  by  coutestaDt,  be  swears: 

Q.  Ton  state  that  yon  were  not  present  daring  all  the  time  that  the  votes  were  heing 
coanted  and  tallied.  Do  yon  know  of  your  own  knowledge  the  truth  of  the  statement  of  the 
Totes  given  by  you  f — A.  I  only  know  that  the  three  lally-sheets  kept  agreed  at  the  end  of 
tbe  counting.  I  do  not  know  of  my  own  knowledge  that  these  tally -sheets  were  correctly 
kept  during  the  whole  time  of  counting,  as  I  was  not  present  all  the  while.  I  know  that 
mine  was  correctly  kept  from  the  time  that  I  commenced  keeping  it. 

Q.  Are  yon  positive  about  the  Congressional  vote,  and  have  you  never  stated  it  differ- 
fotly  7 — A.  I  am  positive  about  the  Congressional  vote,  and  do  not  recollect  of  ever  having 
ftaled  it  difTerenily. 

B.  H.  Lauier,  witness  for  contcstee,  swears  (pp.  48- 9J: 

I  remained  at  the  polls  until  after  the  votes  were  counted,  and  assisted  in  keeping  the 
tAlIy-sheets. 

Q.  State,  if  you  know,  what  the  total  vote  was  that  was  cast  at  that  poll,  and  state  the 
Tote  that  was  east  for  the  candidates  for  Congress,  if  you  know. 

(Contestant  objects  to  this  question,  as  heretofore.) 

A.  According  to  the  best  of  my  recollection,  the  entire  vote  for  Congressional  candidates 
vas  something  ovei  seven  hundred.  1  think  Spencer  received  forty-eight,  forty-nine,  or 
iiftj  votes,  and  Morey  the  balance  of  the  total  vote. 

Q.  Were  or  not  several  tallies  kept  by  different  parties  present ;  and,  if  so,  were  or  not 
tbey  kept  under  the  direction  and  supervision  of  commissioners  at  the  poll? — A.  There  were 
three  tally-sheets  kept  under  the  direct  supervision  of  the  commissioners  at  poll  No.  2.  One 
of  these  tallies  I  assisted  in  keeping.  Those  who  kept  each  tally  relieved  each  other  from 
lime  to  time  in  the  labor. 

Cross-examined: 

Q.  Did  you  keep  a  tally  during  the  whole  time  and  continuously  while  that  vote  was 
being  counted  ? — A.  I  did  not.  I  think  it  took  about  twenty-four  hours  to  count  the  vote, 
aod  it  would  have  been  impossible  almost  for  a  man  to  have  tallied  continuously  for  that 
time. 

Q.  Do  you  know  of  your  own  knowledge  what  the* vote  and  result  at  that  poll  was? — 
A.  In  mv  direct  examination  I  gave  the  result  of  that  vote  to  the  best  of  my  knowledge  and 
belief. 

W.  A.  Blacut,  called  by  contestant  (pp.  60,  Gl),  swears: 

Q.  Did  you  or  not  see  the  tally-sheet  and  other  papers  of  poll  No.  2,  when  the  counting 
and  tallying  at  that  poll  was  completed  T — A.  I  saw  the  list  of  voters  who  had  voted  and 
the  tally-sheets  about  8  o'clock  Tuesday  night,  after  the  votes  in  the  box  had  been  called. 
The  tally-sheets  were  not  then  cast  up  and  carried  out,  nor  signed  bv  the  commissioners ; 
bat  Mr.  Dick«^y  figured  up  for  his  use  and  mine  the  number  ot  votes  that  were  cast  for  two 
of  the  candidates,  to  wit,  61a  and  Beuham,  candidates  for  State  senate. 

Q.  Please  state  what  that  vote  was. 

(Objected  to  by  contestant.) 

A.  The  vote  was,  Gla,  two  hundred  and  eighty-two  ;  Benham,  four  hundred  and  twenty- 
seven. 

Q.  Did  you  or  not  at  that  time  ask  for  or  take  a  memorandum  of  the  vote  for  Spencer  for 
Congress  at  that  poll  f    And  if  so,  state  what  it  was. 

(Contestant  objects  to  this  as  heretofore,  as  incompetent  evidence.) 

A.  I  did  take  a  memorandum,  and  it  was  sixty-five  votes. 

Q.  Have  you  ever  made  an^  statement  of  the  election  in  Carroll  Parish  to  the  chief 
supervisor  for  this  State  of  this  judicial  circuit  at  New  Orleans  t — A.  I  sent  a  statement  to 
A.  J.  Aiken,  at  New  Orleans,  to  be  delivered  to  the  Democratic  central  committee,  giving  a 
statement  such  as  I  got  from  deputies  I  appointed  at  different  polls,  but  who  were  not 
appointed  by  Judge  Woods,  and  whom  I  appointed,  supposing  I  had  the  right  to  do  it.  I 
knew  nothing  about  the  correctness  of  the  statements  I  got  from  the  deputies. 

Re-examined  by  contestant : 

Q.  Yon  say  you  counted  sixty-five  tallies  on  the  tally-list  of  poll  No.  2  for  Spencer.  From 
your  knowledge  of  the  persons  voting  at  this  poll,  do  you  not  believe  that  he  received  more 
than  that  vote  in  point  of  fact  ? 

(Objected  to  by  contestee.) 

A.  From  my  knowledge  of  persons  voting  at  said  poll,  and  the  list  of  voters,  I  think 
Spencer  received  thereat  more  than  sixty-five  votes. 
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contests,  and,  what  is  worse,  injustice  will  be  done  in  many  cases.  It 
will  enable  those  who  are  so  disposed  to  seize  apon  a  mere  technicality 
in  order  to  defeat  the  will  of  the  majority."  From  these  authorities,  we 
think  it  is  clear  that  an  '^  election  is  complete  when  the  electors  hare  deliv- 
ered their  sufifrages  into  the  handsof  the  legal  depositary;  that  no  mistakes 
can  alter  the  result ;  that  it  is  the  duty  of  the  House  to  ascertain  the  fact 
as  to  the  actual  vote  cast  by  such  evidence  as  it  may  choose  to  admit.  A 
different  construction  may  deprive  this  body  of  the  most  effectual  safe- 
guards of  their  political  rights.  It  would,  in  effect,  be  an  admission  that 
the  honorable  House  must  be  composed  of  such  as  the  officers  of  towns 
or  parishes  might  think  proper  to  send,  and  not  such  as  the  freemen  had 
elected,  and  open  the  door  to  great  frauds  and  abuses." 

As  to  the  first  proposition,  viz :  "  Did  these  713  electors  of  Carroll  Par- 
ish, on  IS'ovember  2, 1874,  express  their  choice  or  preference  for  member 
of  Congress?"  the  evidence  of  both  contestant  and  contestee  proves  that 
they  did.  There  can  be  no  dispute  on  this  point.  It  remains,  then,  to  an- 
swer the  second  proposition,  viz :  '*  Can  that  choice  or  preference  be  as- 
certained from  the  evidence  before  us  F  And,  thirdly,  was  the  election 
free  and  fair?  Assuming  that  the  evidence  of  the  commissioners  and 
those  employed  in  holding  and  conducting  the  election  is  competent,  we 
now  proceed  to  present  all  the  evidence,  both  of  contestant  and  con- 
testee, as  to  the  number  of  votes  polled. 

W.  W.  Benham,  one  of  the  commissioners  of  election,  and  witness  for 
contestee,  p.  50,  record,  testifies: 

Q.  Of  the  votes  cast  at  poll  No.  2,  state  if  yOu  know  liow  many  were  cast  for  W.  B. 
Spencer  and  bow  many  for  Frank  Morey,  respectively,  for  Congress. 

(Contestant  objects  to  this  question  on  tbe  grounds  beretofore  stated.) 

A.  Upon  summing  up  tbe  tally-sheets  on  Congressional  vote,  there  were  found  to  be  three 
or  four  votes  less,  on  tlie  Congresional  votes  than  tbe  number  of  votes  shown  by  tbe  list. 
The  vote  for  Spencer  was  either  forty*  nine  or  fifty  ;  and  the  balance  of  the  vote,  less  the 
three  or  four  wno  did  not  vote  for  Congress,  was  the  vote  received  by  Frank  Morey — six 
hundred  and  sixty  or  six  hundred  and  sixty -one. 

Q.  In  voting  at  that  election,  were  or  not  all  the  candidates  voted  for  on  one  ticket  or  Ual  ■ 
lotf — A.  The  names  were  all  on  one  ticket. 

Q,  Then,  when  you  state  that  there  were  three  or  tour  less  votes  for  candidate  for  Con- 
gress than  for  other  candidates,  do  you  mean  that  the  names  of  the  candidates  for  Congress 
were  erased  from  the  three  or  four  tickets  / — A.  I  do. 

Q.  Was  or  not  tbe  result  of  the  vote  given  to  the  United  States  supervisor  or  other  per- 
sons present  or  publicly  announced,  as  soon  as  the  result  was  ascertained  7 — A.  A  memo- 
randum of  the  vote  was  taken  from  the  tally- sheets  by  Mr.  Lanier  and  Capt.  W.  B.  Dickey. 

W.  B.  Dickey,  witness  for  contestee,  swears  (p.  54,  record) : 

Q.  How  long  were  you  at  that  poll  on  that  day  and  immediately  afterward  t— A.  Was 
there  all  day  until  the  poll  closed.  At  the  closing  of  the  poll  I  retired,  and  returned  to  tbe 
poH  between  12  and  1  o'clock  that  night,  when  they  were  still  enraged  in  counting  the 
votes,  where  I  remained  until  the  counting  was  completed.  When  1  came  in  between  Vi 
and  1  o'clock  at  nip^ht,  I  took  the  place  of  Thomas  F.  Montgomery,  Democratic  commis- 
sioner at  that  poll,  in  keeping  one  of  the  tally-sheets,  and  remained  until  tbe  count  was  fin- 
ished. 

Q.  Did  you  or  not  learn  the  result  of  the  vote  cast  at  that  poll  when  the  count  was  com- 
pleted ?    And,  if  so,  state  what  it  was,  if  yon  recollect. 

(Contestant  objects  to  this  question.) 

A.  I  think  the  entire  number  of  votes  cast  at  said  poll  was  seven  hundred  and  nineteen. 
The  vote  for  senator  was  two  hundred  and  eighty-two  for  Gla  and  four  hundred  and  twen- 
ty-seven for  Benham.  There  were  forty-nine  for  Spencer  for  member  of  Congress,  and  for 
Morey  six  hundred  and  sixty-four  or  five  for  Congress.  I  do  not  recollect  the  vote  cast  for 
State  treasurer,  but  that  Moncure  got  about  die  same  vote  as  Speucer  did,  and  Dubuclet 
about  the  same  vote  as  Morey  did. 

Q.  Did  you  take  any  memoranda  of  any  part  of  the  result  of  the  election  at  poll  No.  3 ; 
and,  if  so,  does  the  statement  that  you  have  made  with  regard  to  the  vote  for  member  of 
Congress  agree  with  the  memorandum  that  vou  took  at  the  closing  of  the  count  f 

(This  question  objected  to  by  contestant.) 

A.  I  did  take  a  memorandum  of  the  votes  so  far  as  the  candidates  for  senator,  members  of 
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Congress,  and  hoase  of  representatives,  and  the  memoranda,  so  far  as  Cong^ress  is  concerned, 
agreed  witb  my  testimony  on  that  point.  I  have  lost  all  my  memoranda  except  that  of  sen- 
ator, or  misplaced  them. 

And  on  crossexamiuatiou  by  contestant,  be  swears: 

Q.  You  state  that  you  were  not  present  during  all  the  time  that  the  votes  were  being 
counted  and  tallied.  Do  you  know  of  your  own  knowledge  the  truth  of  the  statement  of  the 
votes  given  by  you  ? — A.  I  only  know  that  tiie  three  tally  ^sheets  kept  agreed  at  the  end  of 
the  counting.  I  do  not  know  of  my  own  knowledge  that  these  tally^sheets  were  correctly 
kept  during  the  whole  time  of  counting,  as  I  was  not  present  all  the  while.  I  know  that 
mine  was  correctly  kept  from  the  time  that  I  commenced  keeping  it. 

Q.  Are  yon  positive  about  the  Congressional  vote,  and  nave  you  never  stated  it  differ- 
ently ? — A.  I  am  positive  about  the  Congressional  vote,  and  do  not  recollect  of  ever  having 
stated  it  differently. 

B.  H.  Lanier,  witne.ss  for  eontestee,  swears  (pp.  48-'9j: 

I  remained  at  the  polls  until  after  the  votes  were  counted,  and  assisted  in  keeping  the 
tally-sheets. 

Q.  State,  if  you  know,  what  the  total  vote  was  that  was  cast  at  that  poll,  and  state  the 
vote  that  was  cast  for  the  candidates  fur  Congress,  if  you  know. 

(Contestant  objects  to  this  question,  as  heretofore.) 

A.  According  to  the  best  of  my  recollection,  the  entire  vote  for  Congressional  candidates 
was  something  ovei  seven  hundred.  I  think  Spencer  received  forty-eight,  forty-nine,  or 
lifty  votes,  and  Morey  the  balance  of  the  total  vote. 

Q.  Were  or  not  several  tallies  kept  by  different  parties  present ;  and,  if  so,  were  or  not 
they  kept  under  the  direction  and  supervision  of  commissioners  at  the  poll? — A.  There  were 
three  tally-sheets  kept  under  the  direct  supervision  of  the  commissioners  at  poll  No.  2.  One 
of  these  tallies  I  assisted  in  keeping.  Those  who  kept  each  tally  relieved  each  other  from 
time  to  time  in  the  labor. 

Cross-examined : 

Q.  Did  you  keep  a  tally  during  the  whole  time  and  continuously  while  that  vote  was 
being  counted  ? — A.  I  did  not.  I  think  it  took  about  twenty-four  hours  to  count  the  vote, 
and  it  would  have  been  impossible  almost  for  a  mau  to  have  tallied  continuously  for  that 
time. 

Q.  Do  you  know  of  your  own  knowledge  what  the' vote  and  result  at  that  poll  was? — 
A.  In  my  direct  examination  I  gave  the  result  of  that  vote  to  the  best  of  my  knowledge  and 
belief. 

W.  A.  Blacut,  called  by  contestant  (pp.  60,  Gl),  swears: 

Q.  Did  you  or  not  see  the  tally-sheet  and  other  papers  of  poll  No.  2,  when  the  counting 
and  tallying  at  that  poll  was  completed  T — A.  I  saw  the  list  of  voters  who  had  voted  and 
the  tally-sheets  about  8  o'clock  Tuesday  night,  after  the  votes  in  the  box  had  been  called. 
The  tally-sheets  were  not  then  cast  up  and  carried  out,  nor  signed  by  the  commissioners ; 
but  Mr.  Dickey  figured  up  for  his  use  and  mine  the  number  ot  votes  that  were  cast  for  two 
of  the  candidates,  to  wit,  6la  and  Benham,  candidates  for  State  senate. 

Q.  Please  state  what  that  vote  was. 

(Objected  to  by  contestant.) 

A.  The  vote  was,  Gla,  two  hundred  and  eighty-two ;  Benham,  four  hundred  and  twenty- 
seven. 

Q.  Did  you  or  not  at  that  time  ask  for  or  take  a  memorandum  of  the  vote  for  Spencer  for 
Congress  at  that  poll  f    And  if  so,  state  what  it  was. 

(Contestant  objects  to  this  as  heretofore,  as  incompetent  evidence.) 

A.  I  did  take  a  memorandum,  and  it  was  sixty-five  votes. 

Q.  Have  you  ever  made  an^  statement  of  the  election  in  Carroll  Parish  to  the  chief 
supervisor  for  this  State  of  this  judicial  circuit  at  New  Orleans  t — A.  I  sent  a  statement  to 
A.  J.  Aiken,  at  New  Orleans,  to  be  delivered  to  the  Democratic  central  committee,  giving  a 
statement  such  as  I  J?ot  from  deputies  I  appointed  at  different  polls,  but  who  were  not 
appointed  by  Judge  Woods,  and  whom  I  appointed,  supposing  I  had  the  right  to  do  it.  I 
knew  nothing  about  the  correctness  of  the  statements  I  got  from  the  deputies. 

Re-examined  by  contestant : 

Q.  You  say  you  counted  sixty-five  tallies  on  the  tally-list  of  poll  No.  2  for  Spencer.  From 
your  knowledge  of  the  persons  voting  at  this  poll,  do  you  not  believe  that  he  received  more 
than  that  vote  in  point  of  fact  ? 

(Objected  to  by  eontestee.) 

A.  From  my  knowledge  of  persons  voting  at  said  poll,  and  the  list  of  voters,  I  think 
Spencer  received  thereat  more  than  sixty-five  votes. 
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Recross-examlned  by  coDtestee : 

Q.  Do  you  of  your  own  knowled^,  except  as  derived  from  the  tally-sheet,  know  that 
Spencer  receiveil  sixty-five  votes  at  poll  No.  2  ? 
(Contestant  objects  to  this  question.) 
A.  Of  my  own  knowledge,  I  don't  know. 

By  aD  exam! nation  of  all  the  testimony  introduced  it  will  be  observed 
that  all  the  evidence  as  to  the  actual  vote  cast  at  this  poll,  with  the 
exception  of  that  of  one  witness,  was  introduced  by  contestee.  Mont- 
gomery, contestant's  witness,  swears  that  he  signed  all  the  papers  that 
he  believed  were  necessary  according  to  law.  He  swears  positively  that 
he  signed  the  poll  list,  heretofore  commented  upon,  and  nowhere  is  this 
poll-list  contradicted.  We,  therefore,  have  the  evidence  uncontradicted 
that  713  persons  did  vote  at  this  poll.  The  highest  number  of  votes 
which  contestant  can  possibly  claim  by  the  evidence  is  65,  which  is 
sworn  to  by  W.  A.  Blount,  the  United  States  supervisor  at  that  poll, 
who  says  that  he  took  a  memorandum  of  the  vote  for  Spencer  at  that 
poll,  and  that  the  vote  was  65.  This  witness  is  contradicted  by  three 
other  witnesses,  to  wit,  Benham,  one  of  the  commissioners,  who  swears 
that  he  counted  all  the  votes,  says  that  Spencer's  vote  was  49  or  50f 
and  is  corroborated  by  W.  B.  Dickey,  appointed  by  the  commissioners 
to  keep  the  tallies  (as  Montgomery  testifies),  Dickey  swearing  positively 
that  Spencer  received  49  votes  at  this  poll ;  and  B.  H.  Lanier  swears 
that  Spencer's  vote  was  49  or  50.  It  certainly  cannot  be  claimed  hy 
contestant  that  he  is  entitled  to  any  more  votes  than  the  highest  nQm- 
ber  that  he  has  proven.  Notwithstanding  this  witness,  who  testifies  that 
Spencer  received  65  votes,  is  contradicted  by  three  other  witnesses,  we 
concede  contestant  65  votes.  Benham  swears  that  there  were  four  blank 
votes  cast.  Adding  the  four  blank  votes  to  the  65  votes  conceded  to 
Spencer,  we  have  69  votes  to  be  deducted  from  713,  which  leaves  the 
number  sworn  to  and  admitted  by  contestant's  evidence,  viz,  644,  the 
lowest  number  which  can  possibly,  from  the  evidence,  be  counted  for 
Morey.  Contestant  does  not  attempt  to  disprove  that  these  votes,  644, 
were  cast  for  Morey.  Nowhere  in  his  evidence  in  rebuttal  is  there  one 
word  of  evidence  upon  the  subject;  showing  that  contestant  puts  his 
claim  upon  the  ground  that  Carroll  Parish  should  be  rejected  by  the 
committee  on  account  of  the  loss  of  the  returns,  and  by  this  method  ob- 
tain the  seat  to  which  he  was  not  elected.  No  testimony  adduced  shows 
that  Morey,  in  any  manner  or  form,  was  responsible  for  any  of  the  ne^' 
ligence  or  misconduct  of  any  of  the  election  commissioners  or  officen^ 
Nor  does  the  contestant,  by  any  evidence,  prove  that  contestee's  part:-"^' 
san  friends  were  responsible  for  any  of  these  irregularities  or  abuse  "^ 
We  now  come  to  consider  the  fairness  of  the  election. 

Poll  2,  Carroll  Parish, 

The  only  specific  charge  of  contestant  in  his  notice  of  contest  tone 
ing  the  election  at  this  poll  is  as  follows : 

At  ward  or  poll  No.  2  in  said  parish,  on  said  2d  November,  1874,  the  said  Greor^e  C.  Be 
ham  and  others  of  your  partisans  did,  by  unlawful  and  violent  conduct  and  threats,  intii 
date  the  colored  voters  of  said  parish,  and  snatched  their  ballots  from  their  hands  as  th 
approached  the  polls  to  vote,  and  forced  them  to  take  and  vote  other  ballots  than  those  th 
had  and  were  gr^infr  to  vote,  thereby  wrongfully  and  fraudulently  procuring",  by  forc«  a 
intimidation,  votes  in  his  and  your  interest ;  which  violent  conduct  was  persisted  in  throug 
out  said'day  at  said  poll,  in  violation  of  the  freedom  of  election  securea  by  law. 

Contestant  abandoned  this  charge  and  took  no  evidence  in  suppoi 
thereof. 
All  the  witnesses  who  were  exa!nined  in  this  cotinection  bv  contestar^  ^ 
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and  coGtestee  are  T.  F.  Montgomery  and  W.  W.  Benham,  Democratic 
and  Ilepublican  commissioners  of  elections  at  that  poll,  respectively  ^ 
M.  A.  Sweet,  B.  H.  Lanier,  and  W.  B.  Dickey,  who  assisted  in  keeping 
the  tally-sheets  at  that  poll,  and  J.  E.  Leonard,  district  attorney  of  that 
judicial  district  and  a  voter  at  that  poll.  Their  evidence  is  so  uniform 
as  to  the  fairness  and  legality  of  the  election  held  at  this  poll  that  we 
will  merely  quote  their  evidence  on  this  point,  and  then  leave  that  branch 
of  the  subject. 

T.  F.  Montgomery,  witness  for  contestee,  who  swears  that  he  is  a  civil 
engineer  and  planter,  testifies  as  follows  (p.  33,  record) : 

Q.  Were  you  the  Democratic  commissioner  of  election  at  poll  No.  3,  in  the  parish  of  Car- 
roll, on  the  2d  of  November,  1874  f— A.  1  was. 

Q.  Did  yon  see  any  fraad  or  ill-practices  in  the  conduct  of  the  election  at  that  poll  ? — 
A.  I  did  not. 

Q.  Did  yon  hear  any  charires  of  frand  or  unfairness  made  ? — A.  Not  during  the  election. 

Q.  If  there  had  been  any  fraud  or  ill -practices,  would  you  not  have  been  likely  to  have 
noticed  it  ? — A.  I  would.     I  watched  the  proceedings  quite  closely. 

W.  W.  Benham,  witness  for  contestee,  swears  as  follows  (pp.  .">()  and 
52,  record) : 

Q.  Were  you  one  of  the  commissioners  of  the  election  at  poll  No.  2  7— A.  I  was. 

Q.  What  was  the  character  of  the  election  held  i»t  poll  No.  2,  so  far  as  peace,  order,  and 
fairness  was  concerned? — A.  Everything  was  quiet  tne  entire  day.  The  Democratic  com- 
missioners expressed  themselves  as  being  perfectly  satisfied  with  the  fairness  of  the  count 
and  the  election  generally.  Heard  no  complaints  as  to  the  fairness  of  the  election  from 
anybody. 

M.  A.  Sweet,  witness  for  contestee,  swears  (p.  44,  record) : 

Q.  Was  the  election  at  said  poll  fairly  conducted  ? — A.  It  was. 

Q.  Did  you  hear  any  complaints  made  by  any  party  on  the  day  of  the  election  at  said' 
poll  T — A.  I  did  not. 

Q.  Did  general  good  feeling  seem'to  prevail  at  the  poll  ? — A.  It  did  ;  evei^ thing  seemed 
to  be  harmoniou.s. 

B.  H.  Lanier,  witness  for  contestee,  swears  (p.  48,  record) : 

Q.  State  what  you  know  of  the  character  of  the  election  held  on  that  day  at  that  poll.— 
A.  I  was  at  and  around  the  polls  the  entire  day.  The  election  was  peaceable.  (iuiet,aiid 
generally  regarded  as  very  fair.  I  remained  at  the  polls  until  after  the  votes  were  counted, 
and  assisted  in  keeping  the  tally-sheet. 

W.  B.  Dickey,  witness  for  contestee,  swears  (p.  54,  record) : 

Q.  How  long  were  you  at  that  poll  on  that  day  and  immediately  afterward  ? — A.  Whs 
there  all  day  until  the  poll  closed.  At  the  closing  of  the  poll  I  retired  and  returned  to  the 
poll  between  12  and  1  o'clock  that  night,  when  they  were  still  engaged  in  counting  the  vote.s, 
where  I  remained  until  the  counting  was  completed. 

Q.  Was  or  not  the  election  held  at  that  poll  peaceable,  quiet,  and  fair? — A.  It  whs,  and 
was  so  generally  admitted  by  all  parties. 

And,  on  cross-examination  by  contestant,  he  swears : 

Q.  Did  you  hear  any  complaints  on  the  day  of  election  at  poll  No.  2  of  persons  taking 
tickets  out  of  the  hands  of  colored  voters  and  tearing  them  up  and  giving  them  others  f — 
A.  I  heard  of  no  complaints  until  after  the  polls  were  closed. 

J.  E.  Leonard,  witness  for  contestee,  swears  (p.  55,  record) : 

Q.  Did  you  vote  at  the  election  2d  of  November  last ;  and,  if  so,  where,  and  about  what 
hoar  of  the  day  did  you  vote  7 — A.  I  voted  at  poll  No.  2,  parish  of  Carroll,  late  in  the  after- 
noon. 

Q.  Do  yon  know  of  or  did  you  hear  of  any  complaints  made  on  that  day  against  the  fair- 
ness of  the  election  held  at  that  poll  7 — A.  I  heard  no  complaints  until  a  number  of  days 
after  the  election,  when  Nicholas  Burton  came  to  me  to  bring  a  suit  for  him,  the  record  of 
which  was  offered  by  contestant. 

It  will  be  observed  by  an  examination  of  this  evidence,  it  being  all 
that  was  adduced  in  reference  to  the  fairness  of  the  election,  that  it  was 
peaceable,  quiet,  and  fair.    There  is  no  attempt  to  prove  fraud,  or  mis- 
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conduct  up  to  the  closing  of  tbe  poll,  nor  is  there  any  attempt  to  prove 
fraud  at  this  poll  at  all.  We,  therefore,  are  satisfied,  from  the  testimony 
as  to  this  poll,  as  well  as  in  regard  to  the  equities  of  the  case,  that  this 
poll  should  be  counted.  Taking  65  votes,  the  vote  received  for  Spencer, 
from  644  votes,  the  number  received  for  Morey  at  this  poll,  we  have  579, 
the  majority  for  Morey  at  this  poll,  which,  taken  from  Spencer's  majority 
bronght  forward  from  poll  No.  1,  456,  will  leave  a  majority  for  Morey  of 
123. 
The  general  charge  which  is  applied  to  polls  1  and  2  applies  to 

Poll  N^o.  3. 

In  addition,  contestant,  in  his  notice,  gives  as  a  special  reason  wby 
poll  3  should  be  rejected,  that  at  this  poll  B.  K.  Anderson,  the  commis- 
sioner of  election,  did,  while  receiving  polls,  deface  and  obliterate  names 
thereon  with  pen  and  ink,  with  the  intention  of  changing  the  returns 
made,  &c.  It  is  not  necessary  to  recapitulate,  the  argument  made  in 
regard  to  poll  No.  2.  As  the  evidence  in  regard  to  the  absence  of  tbe 
retnrns'is  the  same  as  that  in  poll  2,  therefore  the  argument  with  refer- 
ence to  poll  2  on  that  subject  applies  to  this  poll. 

We  now  proceed  to  take  the  specific  reason  named  in  contestant's 
notice  why  this  poll  should  be  rejected.  It  will  be  seen  from  the  evidence 
that  there  is  not  one  word  sustaining  the  special  charge  made  against 
this  poll  of  irregularities,  fraud,  or  miscondnct.  Contestant  seems  to 
have  abandoned  the  charge  which  he  made  against  this  poll.  He  does 
not  introduce  a  single  witness  or  produce  any  testimony  in  regard  to  it. 

€ontestee  introduces  the  only  witness  who  testifies  in  regard  to  poll 
No.  3.    We  give  the  evidence  in  regard  to  this  poll. 
The  first  witness  is  John  Scott  (p.  35,  record),  who  swears  : 

John  Scott,  being  sworn,  testrfies  as  follows : 

Question.  Were  you  present  at  the  election  held  at  ward  No.  3  on  the  2d  of  November 
lastf — A.nswer.  I  was. 

Q.  Was  or  not  the  election  at  that  poll  fairly  conducted  as  far  as  yon  observed  f — A.  It 
was,  all  but  two  things,  which  I  did  not  think  was  right,  to  wit:  That  the  tickets  of  some  of 
our  men,  the  Ola  men,  were  taken  away  from  them  and  torn  up  by  the  Benham  men  ;  sod 
Captain  Anderson,  one  of  the  commissioners,  opened  the  tickets  and  looked  at  them  before 
putting  them  in  the  box,  sometimes  pushing  them  in  the  box  with  the  ink  end  and  some- 
times  with  the  other  end  of  his  pen. 

Q.  There  were  two  factions,  the  Gla  and  the  Benham  factions,  of  the  Republican  party, 
were  there  not? — A.  There  were. 

Q.  Did  not  both  of  these  factions  support  Morey  for  Congress? — A.  Ibe'ieve  they  did; 
roost  of  them,  anyhow. 

Q.  Do  you  know  of  any  Republicans  who  supported  Spencer  for  Congress  f — A.  I  don't 
believe  I  do. 

Q.  Do  you  know  of  any  Republicans  who  did  not  support  Morey  7 — A.  I  do  not. 

Q.  There  was  considerable  bitterness  between  the  two  factions  of  the  Republican  partjia 
Carroll  Parish,  was  there  not? — A.  There  was. 

Q.  Was  Morey's  name  on  the  tickets  of  both  factions  7 — A.  It  was. 

The  next,  B.  K.  Anderson,  commissioner  of  election  at  this  poll  (pp* 
37  to  39),  swears : 

Question.  State  your  name  and  place  of  residence. — Answer.  My  name  is  Robert  K.  An- 
derson.   I  reside  in  Carroll  Parish. 

Q.  Were  you  at  the  election  held  on  November  2,  J 874,  and  what  official  posidon  did 
you  occu  py  7 — A.  I  was  at  poll  No.  3,  ward  No.  3,  and  was  commissioner  ot  election  st 
said  poll. 

Q.  State  what  you  know  of  the  manner  in  which  the  election  was  held  and  conducted  at 
the  poll  for  which  you  were  commissioner. — A.  The  election  was  peaceable  and  fair.  I  knev^ 
of  no  charges  of  unfairness  being  made  at  the  time.  It  was  generally  admitted  by  both  B^ 
publicans  and  Democrats  present  at  the  polls  that  the  election  was  free  and  fair.  The  bsl* 
lots  were  counted  at  the  poll  under  the  direction  of  the  three  commissioners,  namely,  myself 
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and  Dob  Anderson.  Republican  commissioners,  and  Robert  M.Bagley,  Democratic  commis- 
sioner, all  three  of  whom  si^^ed  the  returns.  The  returns  were  then  delivered  to  the  super- 
visor of  ref^istration  at  Lake  Providence,  parish  site. 

Q.  How  many  votes  were  cast  at  said  poll,  and  what  was  the  vote  cast  at  said  poll  for 
W.  B.  Spencer,  and  how  many  for  Frank  Morey,  candidates  for  Conc^ress  T 

(This  question  is  objected  to  by  contestant  on  the  grounds  heretofore  stated,  and  on  the 
g^nnds  that  the  returns  are  the  only  proper  evidence  of  the  matters  inquired  of. ) 

A.  My  recollection  is  that  there  were  five  hundred  and  fifty  votes  cast  in  all.     There 
were  seven  votes  cast  for  Spencer,  two  blank  as  to  member  oi  Congress,  and  the  balance 
for  Morey. 

Cross-examined  by  contestant : 

Q.  When  were  the  returns  of  said  poll  signed,  where,  and  were  they  signed  in  duplicate 
or  only  one  set  made  ontf — A.  They  were  signed  and  sworn  to  the  next  aay  after  the  elec- 
tion, not  at  the  polls,  but  at  Providence.  They  were  sworn  to  before  S.  T.  Austin,  justice 
of  the  peace ;  said  returns  were  not  made  in  duplicate,  but  a  single  copy  made. 

Q.  In  stating  the  number  and  result  of  the  votes  at  said  poll,  are  you  positive  or  do  you 
only  speak  from  memory  f — A.  I  speak  from  memory  only  as  regards  the  total  number  of 
votes  cast.   I  am  positive  as  to  the  two  blank  votes,  and  toe  number  of  votes  by  Spencer. 
Am  positive  that  Morey  got  the  balance.     I  am  positive  that  there  were  more  than  five  hun- 
dred votes  cast. 

Bobert  M.  Baglej  (p.  48),  Democratic  commissioDer  at  this  poll  (pp. 
40  to  42,  swears) : 

My  name  is  Robert  M.  Bagley.  I  reside  in  the  third  ward,  parish  of  Carroll ;  am  a  planter 
and  merchantrand  was  appointed  and  served  as  Democratic  commissioner  of  election  for 
poll  No.  3,  parish  of  Carroll. 

Q.  Were  you  present  all  day  dnring  the  election  and  aflenvard  until  the  vote  cast  at  said 
poll  was  counted  f — A.  I  was. 

Q.  State  how  the  election  at  that  poll  was  conducted. — A.  The  election  was  conducted 
very  loosely.  I  know  that  the  law  was  not  complied  with  in  many  instances.  There  were 
a  great  many  charges  of  unfairness  which  I,  as  commissioner,  attempted  to  correct,  but  was 
overruled.  There  was  some  disturbance  on  the  day  of  the  election  between  contending  par- 
ties, especially  among  the  constables,  who  were  very  partisan,  aU  belonging  to  the  same 
side.    Candidates  for  office  were  allowed  to  keep  the  tally-sheets. 

Q.  Specify  the  instances  in  which  the  law  was  not  complied  with. — A.  Parties  were  allowed 
to  vote  who  I  know  were  under  age,  and  others  who  had  not  proper  registration-certiBcates. 
The  ballots  were  not  counted  nor  returns  made  out  until  thirty-six  hours  after  the  closing  of 
the  polls.  The  official  count  upon  which  the  returns  were  made  was  made  in  Providence 
thirty-six  hours  after  the  close  of  the  election.  The  box  was  opened  at  the  poll  at  the  con- 
clusion of  the  election  and  the  names  of  persons  voted  for  called  off;  but  there  was  no  official 
connt  kept  of  them  at  that  time. 

Q.  Did  you  or  not  yourself  keep  an  account  of  the  votes  that  were  cast  at  that  poll  as 
made  out  from  the  actual  count  of  the  votes  castt — A.  I  kept  one  of  the  tally-sheets; 
whether  the  count  was  correct  or  not  I  do  not  know.  I  tallied  as  the  names  were  called  from 
the  ballots. 

Q.  Who  called  the  names  from  the  ballots  t — A.  R.  K.  Anderson,  one  of  the  Republican 
commissioners. 

Q.  Were  or  not  the  votes  called  off  in  the  presence  of  other  parties  t— A.  There  were 
other  parties  in  the  room.  Whether  they  saw  the  names  on  the  tickets  called  I  do  not 
know. 

Q.  Did  the  tally-sheet  that  you  kept  agree  with  the  return  from  that  poll  which  you 
signed  and  swore  to  as  being  correct? 

(Contestant  objects  to  this  Question.) 

A.  The  tally-sheet  which  I  kept  did  correspond  with  the  return  which  I  signed  and 
swore  to. 

Q.  Did  not  the  commissioners  adopt  the  tally-sheet  which  you  kept  as  the  correct  tally- 
sheet  7 

(Question  objected  to  by  contestant.) 

A.  They  did,  because  the  balance  of  the  tally-sheets  did  not  correspond. 

Q.  On  the  return  which  you  swore  to  as  being  the  correct  statement  of  the  votes  cast  at 
poll  No.  3,  how  many  votes  were  cast  for  William  B.  Spencer  for  Congress  and  Frank  Morey 
for  Congress  7 

(This  question  is  objected  on  ground  previously  stated  to  other  questions  by  contestant.) 

A.  I  do  not  remember  either  now  well  enough  to  swear  to  them. 

Q.  Did  you  or  not  make  affidavit,  which  affidavit  was  before  the  retuming-board,  in 
which  you  stated  the  exact  number  of  votes  cast  for  W.  B.  Spencer  and  for  Frank  Morev 
for  Congress,  and  which  affidavit  stated  that  this  was  the  vote  stated  in  the  returns  which 
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you  signed  and  swore  to  as  being  the  correct  statement  of  the  votes  cast  for  Morey  and  for 
Spencer,  respectively,  at  poll  No.  3t 

(This  question  objected  to  by  contestant.) 

A.  I  know  I  made  an  affidavit  before  the  retnming-board,  and  think,  thoug^h  I  am  not 
positive,  that  I  stated  therein  the  vote  for  Morey  and  Spencer.  My  statement  in  that  affida- 
vit, whatever  it  was,  was  correct. 

Q.  If  in  that  affidavit  you  swore  that  William  B.  Spencer  received  seven  votes  and  Frank 
Morey  five  hundred  and  ten,  was  or  not  that  the  correct  statement  of  the  votes  cast  for  those 
persons  ? 

(Contestant  objects  to  this  question.) 

A.  It  was. 

Q.  Do  you  know  of  any  person  at  poll  No.  3  who  was  prevented  from  voting  by  any  dis- 
turbance  which  took  place  on  the  day  of  the  election  T — A.  I  do  not. 

Q.  Do  you  know  of  any  person  at  poll  No.  3  who  voted  for  Morey  for  Congress  who  did 
not  do  so  of  his  own  choice? — A.  I  do  not. 

Q.  Was  anybody  arrested,  or  did  you,  as  commissioner,  arrest,  ask  to  have  arrested,  or 
issue  a  warrant  for  the  arrest  of  any  person  for  violation  of  the  election  law  at  poll  No.  3 
on  the  day  of  election  7 — A.  I  did  not. 

Q.  When  von  stated  that  the  counting  of  the  ballots  was  not  commenced  until  thirty-six 
hours  after  the  election,  do  you  mean  that  the  counting  of  the  votes  which  you  tallied,  and 
which  was  adopted  by  the  commissioners  as  the  correct  tally,  was  not  commenced  till  thirtj- 
six  hours  after  the  election? — A.  What  I  mean  by  the  official  count  having  been  made  at 
Providence  is  this :  At  the  conclusion  of  the  tallying  of  the  votes  at  the  poll,  and,  I  think, 
without  having  cast  up  the  tallies,  the  ballot-box,  with  the  tally-sheets,  votes,  dec.,  in  it, 
sealed  up,  was  taken  to  Providence  by  R.  K.  Anderson,  and  Nelson  Blackwell,  Republican 
deputy  United  States  supervisor  for  said  poll,  to  be  delivered  to  the  clerk  of  the  court.  I 
went  to  Providence  on  Wednesday,  and,  with  the  other  commissioners,  recounted  the  votes. 
Finding  them  to  correspond  with  the  tally-sheeta,  we  made  up  the  returns  and  signed  them, 
and  swore  to  their  correctness. 

Cross-examined : 

Q.  When  you  state  that  on  getting  to  Providence  you  and  the  other  commissionen 
recounted  the  votes,  do  you  mean  that  you  again  called  over  and  tallied  each  name  on  each 
ticket,  or  that  you  only  counted  the  number  of  tickets  in  the  box? — A.  I  mean  that  it 
Providence  we  only  counted  the  number  of  tickets  in  the  box,  and  did  not  tally  them  over 
ag^in. 

Q.  Were  you  or  not,  after  closing  up  the  box  and  tallies  and  ballots  at  the  polls,  constantly 
with  that  box  until  your  returns  had  been  made  and  sworn  to ;  and  where  was  the  box  in 
the  mean  time  f — A.  I  was  not  constantly  with  it.  I  saw  the  box  in  Providence  on  Tues- 
day evening  in  possession  of  the  Republican  deputy  United  States  supervisor  and  Mr.  An- 
derson.  They  took  the  box  out  of  Providence  that  evening.  I  do  not  know  of  my  own 
knowledge  where  they  took  it. 

Q.  Why  were  you  not  with  that  box  all  the  time  ? — A.  We,  the  commissioners,  agreed  to 
put  the  box  in  the  hands  of  the  said  United  States  supervisor  to  bring  to  Providence.  This 
arrangement  was  made  for  our  mutual  convenience. 

Q.  In  making  your  tally-list,  did  you  verify  it  by  the  votes  themselves  ? — A.   I  did  not 

C^.  Did  you  see  what  purported  to  be  your  signature  to  returns  and  tally. sheets  put  before 
and  canvassed  by  the  State  returning  board ;  and,  if  so,  were  your  signatures  thereto  gen- 
uine ! — A.  I  did  see  said  returns,  and  what  purported  .to  be  my  signature  to  the  returns  of 
poll  No.  3  was  a  forgery. 

Q.  You  have  stated  that  you  did  not  take  any  steps  to  arrest  disturbers  of  order  at  said 
poll  No.  3.  Why  did  you  not  do  so  ? — A.  Because  I  was  conversant  with  the  election  law, 
and  did  not  know  that  I  was  authorized  to  do  it. 

Q.  Did  you  see  at  said  poll  any  undue  influence  or  effort  to  prevent  voters  from  voting  bs 
they  wished  ;  and,  if  so,  what  ? — A.  I  did  see  undue  influence  used.  I  saw  one  man  have 
ii<»arly  all  of  his  clothes  torn  off  of  him  by  parties  attempting  to  get  him  to  vote  as  they 
wished.    The  rnau  told  me  afterward  that  he  would  have  voted  differently,  but  was  afraid. 

Re- examined  by  contestee,  Frank  Morey  : 

Q.  Was  there  any  material  difference  between  the  tally-sheet  kept  by  you  and  that  kept 
by  other  parties ;  and,  if  so,  what  ? — A.  There  was  a  considerable  difference ;  I  cannot  state 
the  exact  amount. 

Q.  This  man  who  told  you  he  would  have  voted  differently,  did  he  tell  you  he  would  have 
voted  differently  as  to  member  of  Congress  ? — A.  He  did  not. 

P.  Jones  Yorke  (p.  48)  swears  : 

p.  Jones  Youke,  sworn  for  contestee,  Frank  Morey,  testifies  : 

Question.  State  your  name,  residence,  and  occupation,  and  where  you  were  on  the  2d  of 
November  last  at  the  election. — Answer.  P.  Jones  Yorke;  third  ward,  Carroll  Parish; 
planter ;  poll  No.  *.{. 
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Q.  State  what  you  know  of  the  manner  in  which  the  election  at  said  poll  was  held  and 
•eondncted.— A.  Was  at  said  poll  nearly  all  day.  The  election  whs  quiet  and  orderly,  and 
the  people  voted  promptly.  It  was  as  quiet  and  as  fair  an  election  as  I  ever  saw.  It  was 
frenerally  concedea  that  the  election  was  free  and  fair  by  members  of  both  parties.  I  re- 
mained all  night  and  till  the  counting^  of  the  votes  was  finished  next  day,  and  until  the 
tallies  were  made  up  and  the  ballot-box  sealed. 

Q.  Do  you  recollect  wha*.  vote  was  cast  at  that  box  for  the  candidates  for  Con  ogress  ?    If 
so,  state  what  it  was. 

(Contestant  objects  to  this  question,  as  heretofore.) 

A.  I  do  not  recollect  the  exact  number,  but  there  was  between  five  and  six  hundred  cast 
at  that  poll.    They  were  nearly  all  cast  for  Morey,  both  factions  of  the  Republican    party 
votinjjf  for  Morey.     Spencer  received  only  the  votes  of  a  part  of  the  Djraocrats  who  voted 
4it  that  box. 

Cross-examined : 

Q.  Were  you  not  a  candidate  on  the  ticket  of  one  wing  of  the  Republican  party  for  the 
legislature f — A.  I  was. 

From  an  examiuation  of  the  testimony  in  regard  to  this  poll,  it  will 
be  observed  that  thpre  is  not  a  single  irregularity  proven.  The  elec- 
tion was  fair,  peaceable,  and  quiet.  All  the  witnesses  agree  as  to  this 
point.  The  votes  were  counted  without  removing  the  boxes,  the  re- 
turns were  made  out,  sealed  up  in  the  boxes,  placed  in  the  custody  of 
B.  K.  Anderson  and  Nelson  Blackwell,  and  taken  to  Providence,  the 
parish-seat,  where,  the  next  day,  Montgomery,  the  Democratic  commis- 
sioner, testifies  he  went  and  proceeded  to  open  the  box,  compared  the 
ballots  with  the  tallies  kept,  made  the  previous  evening,  found  that 
they  agreed,  made  up  the  returns,  and  swore  to  them.  Montgomery 
also  says  that  ^'  We,  the  commissioners,  agreed  to  put  the  box  in  the 
hands  of  the  said  United  States  supervisor  to  bring  to  Providence ; 
that  this  arrangement  was  made  for  our  mutual  convenience."  It  will 
only  be  necessary  to  cite  the  case  of  Arnold  vs.  Lee  (C.  &  H.,  601),  to 
establish  the  fact.  Cook  vs,  Slought,  that  this  irregularity  would  not  of 
itself  vitiate  the  election.  In  fact,  from  the  foundation  of  the  govern- 
ment to  the  present  time  the  authorities  all  agree  in  this  particular.  In 
the  case  of  Arnold  vs.  Lee,  the  evidence  shows  that  the  voting  at  the 
poll  was  done  by  placing  the  tickets  in  a  gourd,  that  the  election  was 
closed,  the  ballots  in  the  gourd  tied  up  in  a  pocket-handkerchief,  and 
in  this  condition  given  in  the  custody  of  the  sheriff,  who  voted  against 
contestant,  took  them  to  a  store  and  placed  them  in  a  trunk  in  a  room 
in  the  building. 

The  evidence  further  showed  that  the  proprietor  of  the  establishment 
where  the  ballots  were  received  was  not  only  a  personal  but  a  x>oliticaI 
enemy  of  the  contestant,  and  had  declHred  that  he  should  not  be  elected. 
The  House  held  in  this  case  that,  unless  contestant  could  show  that 
some  fraud  had  been  committed,  which  could  change  the  result,  the 
evidence  was  insufficient  to  throw  out  the  poll.  The  authorities  here- 
tofore cited  in  regard  to  Concordia  Parish  and  polls  No.  1  and  2  of  this 
parish,  apply  as  to  this  poll.  It  is  not  deemed  necessary  to  add  any- 
thing to  what  has  been  already  said  on  this  subject.  As  to  the  vote 
cast,  pne  of  the  commissioners,  E.  K.  Anderson,  testifies  that  there 
were  550  votes  cast  in  all.  There  were  7  votes  cast  for  Spencer,  for 
member  of  Congress,  and  2  blanks,  the  balance  for  Morey.  This  evi- 
dence stands  unimpeached.  Spencer  cannot  claim  that  he  received 
more  than  7  votes.  He  nowhere  attempts  to  contradict  the  evidence  of 
Anderson.  But  contestee  does  not  depend  upon  his  partisan  friends, 
for  this  poll  is  sustained  upon  the  evidence  of  the  Democratic  commis- 
sioner and  the  Democratic  member  of  the  returning-board  of  Louisiana, 
Mr.  Arroyo,  and  Mr.  Bagley,  who,  on  his  examination  in  this  case,  ex- 
hibited a  degree  of  forgetfulness,  to  use  no  stronger  term,  that  cer- 


496  DIGEST   OF   ELECTION   CASES. 

taiuly  was  extraordiuary.  But,  fortunately  for  contestee,  Mr.  Bigley, 
at  a  time  when  his  memory  was  fresh,  with  the  memorandum  before 
him,  ma<le  an  affidavit  which  was  presented  to  the  returning-board  at 
New  Orleans.  It  is  trne  that  contestee  has  not  furnished  a  copy  of  that 
affidavit.  There  is  one  affidavit  of  Bagley  in  the  evidence,  bat  that 
does  not  state  the  number  of  votes  received  by  contestant  and  contestee. 
But  he  says  that  if  he-did  make  an  affidavit  giving  the  number  of  votes 
received  by  Spencer  and  Morey,  the  statement  therein  contained  is  cor- 
rect.   Mr. Zachariah  (p.  16,  record)  says: 

Mr.  Bagley  made  a  snbseqaeDt  affidavit,  in  which  he  alleged  that  what  purported  to  be 
the  correct  returns  from  that  poll  was  a  forgery,  in  two  respects :  first,  the  signature  par- 
porting  to  be  his  was  not  his  signature ;  and  secondly,  that  the  true,  original  tally-sheet  had 
been  made  out  in  red  ink,  whereas  that  shown  the  board  was  made  out  in  black  ink,  show- 
ing conclusively  that  Mr.  Bagley  made  two  affidavits. 

Mr.  Arroyo  (p.  13)  says : 

Q.  The  board  did  so  recognize  the  returns  as  forgeries  f — A.  That  is,  there  were  affidavits 
read  before  the  board  of  these  three  gentlemen.  Spann,  Montgomery,  and  Bagley,  statiofi: 
the  actual  number  of  votes  cast  in  their  respective  polls,  and  if  there  was  any  other  state- 
ment it  was  false,  and  their  signatures  to  such  statements  forgeries. 

On  page  14 : 

Q.  Mr.  Arroyo,  did  you  make  an  official  protest  to  the  action  of  the  board  in  regard  to  the 
Carroll  Parish  contest  f — A.  I  did,  sir. 

Q.  Will  you  be  kind  enough  to  look  at  the  Picayune  of  19th  December,  1874,  and  rrad 
what  is  published  there  in  its  columns  as  the  protest  of  Mr.  Arroyo,  and  let  me  know 
whether  that  is  a  copy  of  your  protest?^— A.  Though  it  is  not  signed  by  me,  it  is  evidently 
my  protest,  for  I  recognize  all  the  points  that  I  made  in  it.  I  have  kept  a  copy  of  it.  (After 
further  inspection.)    It  is  my  protest,  sir. 

Q.  The  various  affidavits  referred  to  in  that  were  before  the  board  f — A.  Yes,  sir. 

I  quote  that  portion  of  the  protest  relating  to  this  poll,  as  follows : 

The  undersigned,  a  member  of  the  returning-boara,  protests  against  the  decision  of  th^ 
board  in  canvassing  and  compiling  the  returns  of  the  parish  of  Carroll,  for  the  followiofi^ 
reasons,  to  wit:  Because,  according  to  said  report  and  tally-sheets  made  by  the  commission- 
ers of  election  at  the  different  polls  of  said  parish,  the  following  parties  appear  to  have  re- 
ceived the  following  vote,  viz:  At  poll  3  for  State  treasurer,  A.  Dubuclet  received  558 
votes,  J.  C.  Moncure  3 ;  for  Congress,  F.  Morey  received  554  votes,  and  W  B.  Spencer  7 ; 
for  senator,  George  C.  Benham  received  501,  J.  A.  Qla  60,  and  J.  H.  Brigham  1 ;  while  B. 
M.  Bagley,  Democratic  commissioner  of  election  at  said  poll,  swears  that  Antoine  Duba- 
clet  received  514  votes,  J.  C. Moncure  3  votes;  Frank  Morey,  for  Congress,  received  510 
votes,  W.  B.  Spencer  7  votes,  Qeorge  C.  Benham  350  votes,  J.  A.  61a  164,  and  J.  H.  Brig 
ham  1  vote.  Being  present  in  the  returning-board  when  the  returns  were  canvassed,  he, 
the  said  Bagley,  pronounced  the  return  false,  his  signature  thereto  a  forgery,  and  the  tallj- 
sheets  accompanying  the  same  as  spurious  and  false  ;  for  the  tally-sheet  that  was  kept  by  the 
commissioners  and  adopted  by  them  was  the  one  which  he,  the  said  Bagley,  wrote,  and  thst 
was  in  red  ink,  whereas  the  one  before  the  returning-board  is  in  black  ink. 

Tbisshows  that  Mr.  Bagley,  the  Democratic  commissioner,  a  sbort  time 
after  the  election,  and  before  tbe  returning  board  of  the  State  had  de- 
clared the  resalt,  filed  bis  affidavit,  in  which  he  states  that  Morey  re- 
ceived 510  votes  and  Spencer  7  votes.  So  far  as  the  vote  relative  to 
Spencer  is  concerned  it  will  be  observed  that  he  confirms  Anderson. 
Nor  is  this  all.  It  will  be  observed  that  Mr.  Arroyo,  the  Democratic 
member  of  the  returning-board,  makes  proclamation,  and  agrees  that 
Morey  received  510  votes  and  Spencer  7  votes.  Certainly,  contestant  is 
not  justified  in  asking  that  this  poll  should  be  thrown  out,  when  it  is 
admitted  by  his  own  partisan  friends  upon  the  returning-board,  after  a 
full  investigation  of  the  case,  that  he,  Spencer,  received  but  7  votes  and 
Morey  510  votes.  Contestant  has  introduced  no  evidence  to  contradict 
Bagley's  or  Anderson's  statement,  nor  to  disprove  the  announcement 
made  by  Mr.  Arroyo,  his  partisan  friend  on  the  returning-board.  There 
is  no  evidence  to  show  whether  the  box  at  this  poll  was  deposited  in  the 
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clerk's  office  or  not,  and  applying  the  rule  that  an  officer  is  presumed  to 
have  discharged  his  duty  in  the  absence  of  proof  to  the  contary,  it  fol- 
lows that  the  box  was  so  deposited.  We  are  therefore  satisfied  that  this 
poll  shoald  be  counted.  The  total  number  of  votes  cast  at  this  poll  for 
member  ot  Congress  was  517.  Taking  the  said  votes  cast  for  Spencer, 
7,  from  those  cast  for  Morey,  510,  we  have  a  majority  for  Morey  of  503 
at  this  poll,  which,  added  to  Morey's  majority  of  123,  with  which  he  left 
1K)11  2,  gives  Morey  a  majority  of  626. 

We  now  pass  to  consider  poll  4.  There  are  no  returns  from  this  poll. 
The  same  argument  applies  to  this  poll  as  to  poll  2.  The  first  evidence 
inrodnced  in  regard  to  this  poll  is  the  affiidavit  of  T.  D.  McGandless 
(page  112,  record),  presented  by  contestee  without  objection  (page  24.) 
We  append  all  the  evidence  in  regard  to  this  poll.  Contestant  intro- 
duces no  witnesses  whatever.    The  evidence  is  as  follows : 

T.  D.  McCandless,  who  was  deputy  United  States  supervisor  of  elec- 
tions at  this  poll,  swears  that  the  total  number  of  votes  cast  for  mem- 
bers of  Congress  at  poll  4  was  230,  of  which  Morey  received  155,  Spencer 
75  votes. 

Exhibit  23.—AffidavU  of  T.  D.  McCandless. 

State  of  Louisiana,  Parish  of  Carroll : 

Personally  appeared  before  me,  the  undersifrned,  justice  of  the  peace  in  and  for  the  Fonrth 
ward  of  said  parish  and  State,  duly  commissioned  and  sworn,  Thomas  D.  McCandless,  a 
resident  of  said  parish  and  State,  who,  after  beinf^  duly  sworn,  deposed  and  said  that,  on 
the  2d  day  of  November,  A.  D.  1874,  he  acted,  under  appointment  from  W.  A.  Blount,  as 
deputy  supervisor  of  election  which  was  held  on  that  day,  at  the  town  of  Floyd,  in  said 
parish  and  State ;  that  at  an  early  hour  in  the  morninjz:  of  that  day,  the  commissioners  of 
election,  to  wit,  James  S.  Milliken,  Dr.  John  M.  Gaddis,  and  George  Pride,  were  sworn  iu 
as  such  by  Walter  T.  C.  Anderson,  a  citizen  of  the  aforesaid  ward,  parish,  and  State ;  that 
the  election  was  an  ezcediuf^ly  quiet  one ;  that  at  the  usual  hour  the  polls  were  closed ; 
that  after  about  fifteen  minutes*  recess  said  commissioners  proceeded  to  count  the  vote  in. 
the  same  room  where  the  election  had  been  held,  with  the  following  results,  to  wit : 

State  treasurer, — Dubuclet,  155  votes ;  Moncure,  75  votes. 

Congress t  fifth  district, — Morey,  155  votes ;  Spencer,  75  votes. 

State  senate, — Benham,  111  votes;  Brigham,  60  votes;  Gla,  56  votes. 

That  there  was  one  (1)  vote  more,  as  shown  per  the  tallv-sheets,  than  the  list  of  votes 
polled  ;  that  after  the  counting  was  declared  at  an  end  ana  completed,  the  box  containing' 
the  votes  was  taken  charge  of  by  Milliken,  commissioner,  and  conducted  by  him  to  the  back 
room  of  a  store  in  the  town  of  Floyd  (which  he  had  formerly  occupied  as  a  sleeping-room), 
for  safe^keeping,  and  in  which  room  deponent  saw  said  box  the  last  time ;  learned  next 
morning  (November  3)  that  said  Milliken,  with  others,  had  carried  it  to  the  town  of  Lake- 
Providence  ;  that  he  knows  nothing,  of  his  own  knowledge,  concerning  the  vote  or  election, 
at  other  boxes  or  precincts  than  at  the  town  of  Floyd,  but  that  he  is  in  possession  of  the^ 
exact  vote  as  polled  at  the  town  of  Floyd  for  each  and  every  office  that  was  to  have  an  officer 
elected  on  said  2d  of  November  to  fill,  but  deems  it  unnecessary  to  give  the  result  further 
than  he  has  in  this  affidavit. 

T.  D.  MCCANDLESS. 

Sworn  to  and  subscribed  before  me  on  this  the  26th  day  of  November,  A.  D.  1874. 

MERRILL  +  JACKSON, 

mark. 

Justice  of  the  Peace. 
Attest : 

W.  A.  Hedrick. 

State  of  Louisiana,  Office  Secretary  of  State, 

New  Orleans f  March  19,^1875. 

I  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  original  on  file  in  this  office* 
[SEAL.]  P.  G.  DESLONDE, 

Secretary  of  State, 

John  M.  Gaddis,  page  44,  swears : 

John  M.  Gaddis,  sworn  for  contestee,  Frank  Morey,  testifies  as  follows : 

Question.  State  your  name,  residence,  occupation ;  where  and  in  what  capacity  were  you 
during  the  election  on  the  2d  of  November,  1874  f— Answer.  John  M. Gaddis;  fourth^ward, 
32  E  C 
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Carroll  Parish ;  physician  and  planter ;  and  was  commissioner  of  election  at  poll  No.  4, 
j^rish  of  Carroll. 

^.  State  what  was  the  character  of  the  election  held  at  that  poll  on  that  day,  the  num- 
ber of  votes  cast  at  that  poll,  and  the  number  received  by  each  candidate  for  Congress. 

(Contestant  objects  to  this  question.) 

A.  It  was  fair,  quiet,  and  peaceable,  and  was  so  admitted  at  the  close  by  everybody. 
There  were  two  hundred  and  twenty-nine  votes  cast  in  all,  of  which  number  Frank  Morey 
received  one  hundred  and  fifty- five,  and  William  B.  Spencer  seventy- four,  for  member  of 
Congress.  At  the  close  of  the  polls  the  votes  were  counted  by  myself  and  the  other  com- 
missioners, the  returns  made  up,  and  signed  by  J.S.  Milliken  and  myself,  and  I  am  very 
certain  by  Mr.  Pride,  the  other  commissioner.  Returns  and  poll-iists  were  then  sent,  with 
the  ballot-box  and  ballots,  by  J.  S.  Milliken,  the  democratic  commissioner,  to  Providence,  to 
Imb  delivered  to  the  proper  officer. 

James  S.  Millikiu,  page  3(>,  for  contestee,  swears  : 

James  S.  Millikin,  sworn  for  contestee,  Frank  Morey,  testifies  as  follows  : 

Question.  Please  state  your  name  and  residence. — Answer.  My  name  is  James  S.  Millikin, 
and  I  reside  in  Floyd,  in  Carroll  Parish. 

Q.  Where  were  you  on  the  day  of  the  election,  the  2d  day  of  November  last  ? — A.  I  was  at 
the  fourth  ward  poll,  and  a  Democratic  commissioner  at  that  poll. 

Q.  How  was  the  election  conducted  at  that  poll? — A.  The  poll  was  opened  at  the  regular 
kour,  and  was  conducted  fairly,  I  think.    I  heard  no  charge  of  unfairness. 

Q.  Did  you  sign  the  election-returns  of  that  poll? — A.  1  cannot  recollect  whether  I  did  or 
(lid  not,  but  I  think  I  did  all  that  was  required  of  us  by  the  printed  instructions  furnished 
for  our  guidance. 

Q.  Have  yon  ever  at  any  time  made  an  ex-parte  affidavit  concerning  the  votes  cast  at  said 
yoU  at  said  election? — A.  I  have  not;  but  Mr.  McCaudiess  told  me  he  had, and  that  his 
statement  was  in  accordance  with  the  tally-sheets. 

Q.  Was  Mr.  McCaudiess  a  commissioner  at  that  poll  ?— A.  He  was  not  a  commissioner  of 
flection,  but  claimed  to  act  under  some  authority ;  I  douH  know  what. 

William  H.  Stroube,  page  47,  a  member  of  the  police  jury,  swears : 

WliLUAM  H.  Stroube,  sworn  for  contestee,  Frank  Morey,  testifies  as  follows  : 

Question.  State  your  name,  residence,  and  occupation,  and  where  yon  were  on  the  day  of 
flection,  2d  November,  1874. — Answer.  William  H.  Stroube ;  Flovd,  fourth  ward  ;  clerk,  and 
member  of  police  jury,  and  notary  public.  Was  in  the  town  of  Floyd,  poll  No.  4,  Carroll 
Pariah. 

Q.  State  what  you  know  of  the  character  of  the  election  held  at  that  poll  on  that  day.— 
A.  I  was  at  the  polls  when  they  were  opened  ;  was  there  most  of  the  day,  and  was  tbere 
when  they  closed.  So  far  as  I  know,  the  election  at  that  poll  was  free,  fair,  and  peaceable. 
Heard  no  complaints  at  all,  either  then  or  since.  I  was  present  most  of  the  time  while  the 
vote  was  being  counted.  I  heard  the  result  of  the  poll,  but  cannot  remember  now  the 
figures. 

Q.  Do  yon  recollect  what  the  vote  was  at  that  poll  for  Spencer  and  for  Morey  for  Con- 
gress T    And  if  so,  state  it. 

(Contestant  objects  to  this  question  on  grounds  heretofore  stated.) 

A.  To  the  best  of  my  recollection,  the  vote,  as  announced  by  the  commissioners,  was  to 
Morey  one  hundred  and  fifty-five,  and  for  Spencer  seventy-four. 

Col.  Hiram  R.  Lott,  sworn  for  Frank  Morey,  contestee,  testifies  as  follows: 

Question.  What  is  your  name,  residence,  and  occupation,  and  where  were  you  at  the  eU 
tion  on  the  2d  day  of  November,  1874  ?— Answer.  Hiram  R.  Lott;  ward  No. 4,  Carroll  P- 
iish  ;  planter;  at  Floyd,  poll  No.  4. 

Q.  State  what  you  know  in  regard  to  the  fairness  of  the  election  held  at  that  poll  on 
«lay. — A.  I  was  tbere  .most  of  the  day,  but  not  at  the  opening  or  closing  of  the  polls, 
election  was  a  peaceable  and  quiet  one,  every  one  voting  that  wanted  to,  so  far  as  I  kn 
It  was  generally  observed  that  the  election  was  an  unusually  quiet  one. 

Contestant  does  not  attempt  to  disprove  these  statements  by  introdi 
ing  any  evidence  to  impeach  either  Gaddis,  Stroube,  or  McCandh 
All.  the  evidence  shows  that  it  was  a  fair  and  free  election.    There 
no  evidence  to  raise  even  a  presumption  thatthese  commissioners  fail 
to  comply  with  the  law  in  every  particular;  but,  on  the  contrary j^ 
establishes  the  fact  positively  that  they  did  comply  with  the  law  in  ev^^ 
particular.    The  committee  agree  that  this  poll  should  be  counted,  wliL^^ 
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drives  Spencer  75  votes,  and  Morey  155  votes.  Taking  Spencer's  vote, 
75,  from  Morey's,  155,  we  have  80  majority  for  Morey,  which,  added  to 
^26,  which  he  had  when  he  left  poll  3,  gives  Morey  706. 

We  now  pass  to  poll  5.  All  the  evidence  as  to  this  poll  is  introduced 
by  contestee.  As  to  the  returns,  they  are  in  the  same  condition  as  those 
of  polls  1,  2, 3,  and  4.  The  same  argument  applies,  the  same  authorities 
are  cited.  There  were  204  votes  cast  at  this  poll,  of  which  Spencer  re- 
"Cei ved  108,  and  Morey  received  96.  Taking  96  from  108,  it  leaves  Spencer 
12  majority,  which,  taken  from  Morey's  majority  of  706,  with  which  he 
left  poll  4,  elects  Morey  by  a  majority  of  694  votes. 

We  give  all  the  evidence  in  regard  to  this  poll,  as  follows : 

Exhibit  ZA.—AjpdavU  of  Richard  Dickerson, 

State  of  Louisiana,  Parish  of  Carroll  : 

Personallj  appeared  before  the  nndersi^ifned  anthority  Richard  Dickerson,  who,  beine 
<daly  sworn,  says  that  he  acted  as  United  States  deputy  supervisor  at  precinct  No.  5,  at  Oak 
Orove,  said  parish  and  State,  on  the  day  of  the  election,  Monday.  2d  day  of  November,  1874; 
that  be  saw  the  ballots  counted,  and  the  tally-sheets,  after  beings  made  up,  showed  that — 

For  State  treasurer, — John  C.  Moncure  received  J06  votes;  Autoine  Dubuclet  received  91 
votes. 

For  Congress, — Wm.  B.  Spencer  received  108  votes  ;  Frank  Morey  received  96  votes. 

For  State  senator. — JaquesA. Gla  received  129  votes:  J.  Henry  Brigham  received  33 
votes  ;  Geo.  C.  Benham  received  41  votes. 

For  re^esentatives. — J.  Ed.  Burton  received  133  votes;  Henry 'Atkins  received  127  votes; 
P.  Jones  York  received  65  votes ;  Cain  Sartain  received  36  votes. 

That  the  above  was  a  true  and  correct  count  of  the  vote  cast  for  said  candidates,  as  made 
ont  and  signed  by  the  commissioners,  and  I  signed  the  same  with  them  ;  and  if  the  tally- 
sheets  returned  to  the  retuming-board  show  a  different  count,  the  same  has  been  tampered 
with  and  chang^  since  delivered  by  the  commissioners  to  the  supervisor. 

RICHARD  DICKERSON. 

Sworn  to  and  subscribed  before  me  this  23d  day  of  November,  A.  D.  1874. 

E.  F.  NEWMAN, 
Mayor  and  ex-oJUcio  Justice  of  the  Peace, 

Officb  Secretary  State, 
New  Orleans,  March  19,  1875. 

I  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  original  on  file  in  this  office. 
I  SEAL.]  N.  DURAND, 

Assistant  Secretary  of  Slate, 

recapitulation  by  majorities. 

Hajorifcy  for  Spencer  in  Caldwell  Parish 139 

Catahoula  *♦      96 

Claiborne  **      712 

Franklin  "      405 

Jackson  '* 440 

Lincoln  **     :i89 

Richland  *•     293 

Union  *'     71« 

Tensas  "     754 

3,944 
Carroll  **     (poll  5) 12 

3,956 

orey *s  majority  in  Madison  Parish 570 

Morehouse    **  337 

Wachita        *'  94S 

Concordia     *'  1,112 

Carroll  •'  (exclusive  of  poll  5) 1,698 

4,650 

orey's  total  majority 4,650 

pencer*s  total  majority 3, 956 

Morey*s  majority 694 
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In  conclusion,  we  have  but  to  say  that  we  have  examined  the  evidence 
carefully,  and  have  applied  the  rules  established  by  the  Hoase  and  the 
courts  in  their  adjudication  of  contested  elections  to  the  facts  in  this 
case,  and  are  satisfied  that  not  only  the  facts,  under  the  rule  of  law, 
will  confirm  the  conclusion  to  which  we  have  arrived,  but  that  the 
equities  of  the  case  are  such  as  will  warrant  the  rejection  of  Mr.  Spen- 
cer's claim  to  a  seat  in  this  House.    The  evidence,  taken  together  with 
the  manner  of  conducting  the  investigation,  is  conclusive  that  Mr.  Spen- 
cer did  not  believe  that  the  vote  of  the  fifth  poll  of  Concordia  Parish  or 
the  vote  of  Carroll  Parish  was  cast  for  him ;  but,  owing  to  the  miscon- 
duct of  some  one  wholly  unknown  to  the  committee,  from  the  evidence 
in  the  case,  the  ballot-boxes  and  the  returns  had  been  stoleu  from  the 
clerk's  office,  and  Mr.  Spencer,  ascertaining  this  fact,  seized  it  as  a  pre- 
text to  unseat  Mr.  Morey  and  seat  himself.    If  the  House,  after  having 
considered  all  the  evidence  in  this  case,  are  willing  to  adopt  the  role 
that  a  minority  candidate  can  by  some  frivolous  pretext  obtain  a  seat 
to  which  he  is  not  entitled  or  elected  by  rejecting  the  suffrages  of  elect- 
ors after  the  election  had  been  fairly  held,  the  votes  counted,  and  the 
returns  made,  because  these  votes  and  returns  have  been  abstracted, 
they  will  place  it  in  the  power  of  all  malicious  and  evil-disposed  per- 
sons to  destroy  the  evidences  of  an  election,  and  by  that  means  defeat 
the  will  of  the  majority.    Nowhere  has  Mr.  Spencer  introduced  an  iota 
of  evidence  tending  to  establish  the  fact  that  on  account  of  the  irregu- 
larities mentioned  in  the  evidence  was  he  deprived  of  a  single  vote, 
uor  dees  he  in  his  notice  contend  that  on  account  of  these  irregularities 
mentioned  in  his  notice  he  would  have  received  a  greater  vote  in  tbe 
fifth  precinct  of  Concordia  Parish  or  in  Carroll  Parish  ;  but  tbe  entire 
evidence  establishes  the  fact  that  of  the  actual  votes  cast  (and  it  is 
admitted  by  contestant)  Morey  received  a  majority.    It  is  further  con- 
ceded by  contestant  that,  if  the  actual  vote  polled  in  the  fifth  precinct 
of  Concordia  Parish  and  in  Carroll  Parish  is  counted,  Morey  unqaes- 
tionably  is  elected.    Therefore,  admitting  that  he  (Spencer)  in  the  mi- 
nority candidate,  we  contend  that  if  the  committee  should  arrive  at 
the  conclusion  that  the  fifth  precinct  of  Concordia  Parish  and  the  whole 
of  Carroll  Parish  are  to  be  rejected  under  the  rule  governing  contested 
elections,  established  by  this  House,  the  seat  cannot  be  awarded  to  Mr. 
Spencer,  but  the  election  will  have  to  be  remanded  again  to  the  people, 
and  both  Morey's  and  Spencer's  claims  are  to  be  rejected. 

Resolved^  That  William  B.  Spencer  was  not  elected  and  is  not  entitled 
to  a  seat  in  this  House. 

Resolvedj  That  Hon.  Frank  Morey  was  elected  and  is  entitled  to  a 
seat  in  this  House. 

G.  WILEY  WELLS. 
MARTIN  I.  TOWNSEND. 
JOHN  H.  BAKER. 
WILLIAM  R.  BROWN. 

The  undersigned  begs  leave  to  submit  the  following  as  his  views: 

I  agree  with  the  minority  of  the  committee  in  holding  that  the  vote  in 
the  fifth  precinct  of  Concordia  Parish  should  be  counted.  The  irregu- 
larities complained  of  by  the  contestant,  in  relation  to  the  canvass  of  tbe 
ballots  in  this  precinct,  did  not  result  from  any  fraudulent  purpose  on 
the  part  of  the  election-board,  and  no  wrong  was  done  to  the  substantial 
rights  of  the  parties  or  people. 

I  am  not  entirely  satisfied  with  the  views  of  the  majority  or  minority 
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iu  relation  to  the  vote  in  the  Carroll  Parish.  I  am  of  the  opinion 
that  an  election  was  held  in  said  parish  at  the  time  and  in  manner 
required  bylaw;  that  the  legal  voters  thereof  actually  attended  the 
several  polls,  and  in  good  faith  cast  their  ballots,  and  that  the  votes 
which  were  thus  cast  were  lawfully  cast;  and  if  the  officers  to  whom 
the  returns  of  the  election  in  said  parish  were  sent  had  done  their  duty 
and  preserved  the  evidences  of  said  election,  the  sitting  member  would 
be  shown  to  have  been  elected  by  a  large  majority  over  the  contestant. 
After  the  election  was  complete,  and  the  returns  had  been  made  to  the 
parish-site,  all  the  evidences  of  the  election  were  either  falsified  or  de- 
stroyed by  some  unknown  party.  I  am  not  satisfied  that  the  legal 
voters  of  this  parish  ought  to  be  disfranchised  by  the  loss  or  destruction 
of  the  ballots  and  records  of  election  held  therein;  but  if  the  votes  thus 
lawfully  cast  in  Carroll  Parish  ought  to  be  rejected,  as  claimed  by  the 
majority,  on  the  ground  of  the  loss  or  destruction  of  the  ballots  and 
returns  of  the  election  after  the  close  of  the  polls,  surely  the  contestant, 
who  is  confessedly  the  minority  candidate,  ought  not  to  take  advantage 
of  the  wrong  done  to  the  honest  legal  voters  of  the  parish,  and  thus  ob- 
tain a  seat  in  this  House.  I  am  inclined  to  think  that  the  votes  cast  in 
this  parish  ought  to  be  counted  as  claimed  by  the  minority  report,  but  I 
am  not  fully  persuaded  of  it.  However,  as  between  the  contestant  and 
contestee,  I  think  the  contestee  shows  the  better,  although  by  no  means 
a  clear,  title  to  the  seat.  On  the  whole,  if  the  sitting  member  is  to  be 
ousted,  I  think  justice  and  a  proper  regard  to  the  rights  of  the  people 
would  require  the  seat  to  be  declared  vacant  and  a  new  election  ordered. 

JNO.  H.  BAKER. 


APPENDIX. 

EVIDENCE   IN  THE  CASE  OF    W.  B.  SPENCER  vs.    FRANK   MOREY    FIFTH 

CONGRESSIONAL  DISTRICT  OF  LOUISIANA. 

Note. — The  fi^irares  cot  into  the  margin  are  the  folios  of  the  orifi^iaal  print  of  the  evi 
dence  in  this  case  (H.  Mis.  54,  1st  Sess.  44th  Cong.),  and  references  to  pages  iu  the  repoit 
are  to  these  folios. 

New  Orleans,  January  6,  1675. 
Hon.  Frank  Morey,  present : 

Dear  Sir:  As  I  contest  yoarseat  in  the  Forty-fourth  Congress  as  Representative  of  the 
fifth  district  of  Loaisiana,  and  as  you  will  be  absent  from  this  State  during  the  next  thirty 
days,  I  request  that  you  designate  an  agent  or  an  attorney  upon  whom  I  may  serve  the  for 
mal  notice  of  contest  requireid  by  law,  and  who  may  also  represent  you  in  taking  deposi- 
tions and  other  evidence  in  the  case. 

Respectfully  and  truly,  your  obedient  servant, 

WM.  B.  SPENCER. 


New  Orleans,  Januarn  6,  1875. 

In  compliance  with  the  above  request,  I  do  hereby  appoiut  and  constitute  John  Ray  and 
J.  Enuemoser,  or  either  of  them,  my  agents,  for  me,  ana  in  my  behalf  and  name,  to  receive 
and  accept  or  acknowledge  service  of  notice  of  contest  by  W.  B.  Spencer  of  m^  right  to  a 
seat  in  the  Forty-fourth  Congress  as  Representative  of  the  fifth  district  of  Louisiana ;  and 
I  do  hereby  decUire  and  agree  that  service  of  said  notice  on  either  one  of  my  said  agents,  or 
its  acceptance  or  acknowledgment  by  either  of  them,  shall  and  will  be  as  binding  on  me  as 
though  served  on  me  personally. 

FRAKK^O^YX. 
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Notice, 

YlDAUA,  La.,  January  12,  1875. 
Hon.  Frank  Mokey: 

Dear  Sir  :  You  are  hereby  notified  that  I  will  and  do  contest  yonr  right  to  a  seat  in  the 
Forty-fourth  Congress  as  a  Representative  from  the  fifth  Congressional  district  of 

2  Louisiana.     I  claim  to  have  been  duly  and  legally  elected  as  the  BepresentaliTe 
from  said  district  at  the  election  held  in  this  State  on  Monday,  the  2d  day  of  Novem- 
ber, 1874. 

This  contest  I  base  on  the  following  grounds,  to  wit: 

I.  I  chum  to  have  received  the  following  majorities  over  yoa  in  the  following  parishes,  as 
shown  by  the  official  returns  in  said  election,  to  wit : 

In  Caldwell  you  received  401  and  I  540  votes;  my  majority \i& 

In  Catahoula  *'  **  742  ••  **  838  *»  *'  •*         96 

In  Claiborne  **  "  663  •*  "  1,375  "  **  *•         71^ 

In  Franklin  •'  '*  80  ""  4H5  **  **  **         405 

In  Jac|csou  "  "  94  **  "  534  "  "  *'         440 

In  Lincoln  •'  **  543  •*  "  934  ♦*  *•  •*         391 

In  Richland  **  '*  441  *»  "  734  "  **  '*        '29:J 

In  Tensas  "  **  1,097  **  "  1,851  "  "  '*         754 

In  Union  "  "  439  "  '*  1,155  "  *«  **        7J& 

Making  my  total  majorities • 3,946 

While  your  majorities,  as  per  official  returns,  over  me  were,  in  the  following  parishes,  as 
follows : 

In  Madison  I  received  759  and  you  1,319  votes;  your  majority 56(^ 

In  Morehouse  **        »*  668     "      "    1,005      **          •<          "       337 

In  Ouachita  **        *'  759     '*       "     1,702      "          •*          •*       943 

In  Concordia  '*        **  489    "      "    1,601       "          "          *•       1,112 

Making  your  majorities  as  returned,  total 2,952 

From  tnis  total  should  be  deducted 450 

Leaving  your  total  majorities 2,502 

The  above  deduction  of  450  is  made  on  account  of  the  fifth  ward  or  poll  of  Concordia 
Parish  having  been  illegally  returned  and  counted,  for  reasons  hereinafter  stated. 

II.  I  claim  and  charge  that  the  State  retuming-board  wrongful! v  and  illegally  canvassed 
and  counted  pretended  and  forged  returns  from  Carroll  Parish,  whereby  you  were  ^iven  a 
majority  over  me  in  said  parish  of  1,920  votes.  I  oppose  the  counting  of  any  votes  m  Car- 
roll Parish,  for  the  following  reasons : 

1st.  Because  there  was  no  legal  or  valid  election  held  in  said  parish  on  S!d  November, 
1874.  The  illegalities,  frauds,  and  wrongs  committed  and  practic^  by  your  partisans  and 
friends  were  of  such  gravity  and  number  as  to  render  the  said  election  null  ana  void,  as  not 
indicating  the  will  and  choice  of  the  people  thereof. 

The  supervisor  of  registration  and  election  in  said  parish  was  the  mere  tool  of  George  C. 
Benham  and  others  of  your  supporters,  the  said  Beuham  being  himself  a  Republican  can* 
didate  for  State  senator  in  the  district  of  which  Carroll  is  part.  The  said  Benham,  in  his 
and  your  interest,  governed,  ruled,  and  controlled  thepolice-jury  of  said  pariah,  and  through 
it  procured  the  appointment  of  his  and  your  friends,  exclusively,  as  commissioners  of  elec* 
tion  at  the  various  polling-places,  in  violation  of  the  election-laws,  which  required  that  the 
commissioners  at  each  poll  should  be  of  different  political  parties. 

At  ward  or  poll  No.  1  in  said  parish  the  said  commissioners,  in  violation  of  the  law 

3  which  secures  to  each  voter  the  nght  to  deposit  with  his  own  hand  his  ballot  in  the  ballot- 
box,  placed  the  ballot-box  at  said  poll  in  a  high  or  second-story  window,  and  in  a  room 

to  which  the  public  were  not  admitted,  said  window  being  so  far  above  the  ground  as  to  ren* 
der  it  impossible  for  the  voters  to  reach  it  and  deposit  their  ballots ;  and  all  the  voters  at  said 
poll  were  compelled  to  place  the  ballots  on  the  ends  of  long  sticks  or  canes,  and  thus  hand  them 
up  to  said  ballot-box,  where  they  were  received  and  taken  by  others,  the  said  voters  being 
unable  to  see  or  know  what  became  of  their  said  ballots.  Many  of  the  ballots  so  handed  ap 
were  torn  up  or  changed,  or  not  deposited  in  the  ballot-box,  and  numbers  of  ballots  wert^ 
handed  up  by  one  iudividual  in  this  way. 

At  ward  or  poll  No.  2  in  said  parish,  on  said  2d  November,  1874,  the  said  George  C.  Ben- 
ham and  others  of  your  partisans  did,  by  unlawful  and  violent  conduct  and  threats,  intimi- 
date the  colored  voters  of  said  parish,  and  snatched  their  ballots  from  their  hands  as  tbef 
approached  the  polls  to  vote,  and  forced  them  to  take  and  vote  other  ballots  than  those  tber 
had  and  were  going  to  vote,  thereby  wrongfully  and  fraudulently  procuring,  by  force  and 
intimidation,  votes  in  his  and  your  iuterest ;  which  violent  conduct  was  persisted  in  through- 
oat  said  day  at  said  poll,  in  violation  of  the  freedom  of  election  secured  by  law. 

At  ward  or  poll  No.  3  in  said  parish,  R.  K.  Anderson,  a  commissioner  of  election  and  par- 
tisan ofyonn  and  Benham' s,d\Q,vf\i\\eT^cfc\V\i\^>QB\\o\a,  deface  and  obliterate  names  of  can' 
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didates  thereon  with  pen  and  ink,  with  intent  and  purpose  of  changing  the  results  of  said 
election  in  the  interest  of  said  party.  No  legal  count  or  return  of  the  votes  at  said  poll  wa« 
made,  but  the  said  Anderson  took  and  carried  awaj  from  the  voting-place  the  ballot-box. 
with  the  ballots,  lists,  &c.,  and  refused  to  count  the  same,  said  box  having  been  carried  off 
io  Anderson's  private  residence,  and  from  that  day  kept  concealed  or  destroyed. 

At  these  three  polls  or  wards  at  least  five-sixths  of  the  votes  of  the  parish  were  cast.  At 
all  of  them  the  frauds,  wrongs,  and  illegalities  were  so  flagrant  and  outrageous  as  to  de« 
stroy  all  certainty,  and  to  render  the  result  no  evidence  of  the  popular  will.  At  each  and 
all  of  said  polls  more  ballots  were  put  in  the  boxes  than  there  were  voters.  The  commis- 
sioners who  held  said  election  were  not  appointed  and  sworn  as  the  law  directs,  nor  at  any 
cf  said  polls  were  the  votes  lawfully  counted,  nor  returns  made  and  sworn  to  as  the  law 
directs.  On  the  contrary,  your  partisans  at  once  seized  upon  all  the  ballot-boxes,  with  the 
ballots,  lists  of  voters,  and  other  papers,  concealed  and  still  conceal  them,  in  order  to  facili- 
tate their  nnlawful  and  wrongful  purpose  of  manipulating,  changing,  and  falsifying  the 
same. 

The  law  requires  that  the  registrar  or  supervisor  of  election  shall  forthwith,  after  the  elec- 
tion, deposit  in  the  office  of  the  clerk  of  the  district  court  of  the  parish  the  ballot-boxes,  with 
the  ballots,  lists  of  voters,  tally-sheets,  and  other  evidences  of  the  election.  The  registrar  or 
supervisor  of  said  parish,  being  a  mere  tool  and  dependent  of  said  Benham  and  your  other 
friends,  conspired  with  them  to  change  the  results  of  said  election,  and,  instead  of  making 
said  deposit  as  required  by  law,  carried  said  boxes,  ballots,  lists,  &c.,  away  from  the  parish 
to  New  Orleans,  and  never  has  deposited  them  as  required  by  law,  and  although  judicial 
process  has  been  resorted  to  to  obtain  said  boxes,  ballots,  &c.,  they  cannot  be  found.  In 
pursuanceof  said  conspiracy,  the  said  supervisor  deliberately  and  fraudulently  suppressed, 
concealed,  or  destroyed  the  said  ballot-boxes,  ballots,  &,c.,  and  made  up  and  concocted  fali« 
and  fraudulent  returns  of  said  election,  and  forged  or  caused  to  be  forged  thereto  the  signa- 
tures of  the  election  commissioners,  and  returned  about  500  more  votes  than  were  cast  in 
said  parish,  so  falsifying  said  returns  as  to  destroy  all  evidence  of  the  real  results  of 
4  said  election  on  2d  November,  1874. 

So  flagrant  and  wrongful  were  the  proceedings  and  conduct  of  said  election,  that  the 
thirteenth  district  court,  at  the  December  term,  1874,  thereof,  in  the  suit  of  Nicholas  Burton  H 
al.  V8.  Hicks  e(a/.,  declared,  decreed,  and  adjudged  the  election  aforesaid,  held  in  said  paiiak 
on  2d  November,  1874,  to  be  null  and  void,  and  ordered  a  new  election. 

2.  Because  there  were  no  returns  or  legal  evidence  in  existence  or  before  said  election* 
board  of  an  election  in  Carroll  Parish  on  the  2d  day  of  November,  1874 ;  and  the  said  re- 
toming-board  wrongfully  and  fraudulently,  and  with  intent  to  defeat  my  election,  counted 
and  canvassed  as  returns  of  election  in  said  parish  what  was  in  fact,  and  what  it  by  its  owm 
public  acts  and  statements  declared  to  t>e,  forgeries,  and  not  returns.  Said  pretended  re- 
taros,  being  forgeries,  and  false  and  fraudulent,  and  so  proven,  as  admitted  by  said  return* 
ing-board,  did  not  constitute  any  evidence  of  said  election,  and  should  have  been  excluded, 
therefore,  in  estimating  the  results.  But  the  said  board,  actuated  by  partisan  purposes,  and 
against  the  solemn  protest  of  one  of  its  members,  gave  full  effect  to  said  forgeries  as  betweea 
you  and  me,  but  disregarded  them  as  between  said  Benham  and  J.  A.  Cna,  his  opponent, 
who  were  both  Republicans. 

III.  I  claim  and  charge  that  in  the  parish  of  Lincoln,  as  shown  by  the  official  returns  of 
said  election,  I  received  934  votes  and  you  received  543  votes,  thus  giving  me  a  majority  of 
391  over  you  ;  that  the  said  retuming-board,  without  right  and  without  any  sufficient  proof, 
rejected  344  of  my  said  votes,  by  refusing,  as  appears,  to  count  the  votes  cast  at  poll  2,  sec- 
ond ward,  and  polls  or  wards  3  and  6 ;  by  which  proceeding  said  board  wrongfully  and  un- 
lawfully reduced  my  majority  in  said  parish  from  391  to  76  votes. 

IV.  I  claim  that  the  said  retuming-board  unlawfully  canvassed  and  counted  the  retnnM 
from  the  fifth  poll  or  ward  of  Concordia  Parish,  and  that  the  supervisor  unlawfully  returned 
the  votes  of  said  poll,  thereby  giving  you  wrongfully  a  majority  of  450  more  in  said  parish 
than  you  were  legally  entitled  to,  mr  the  following  reasons,  to  wit :  The  election-laws  of 
Louisiana  require  that  the  ballot-boxes  shall  be  opened  at  the  polling-place  as  soon  as  the 
voting  is  over,  in  presence  of  the  public,  and  the  votes  counted  publicly,  and  returns  made 
within  twenty-fuur  hours  after  the  closing  of  the  polls.  At  said  fifth  poll  the  commissioners 
of  election  refused  to  open  and  count  the  votes  at  the  polling,  but,  on  the  contrary,  they 
took  the  ballot  box  late  at  night,  and  carried  it  away  to  Vidalia,  a  distance  of  fifteen  miles, 
and  went  into  a  private  apartment  and  counted  the  votes  out  of  the  presence  of  the  public, 
and  made  no  returns  thereof  for  two  days  after  the  election ;  all  of  which  constitutes  pre- 
sumptive evidence  of  fraud  and  wrong. 

WM.  B.  8PENCER- 


[  Telegram.  I 

Natciif.z,  Miss.,  February  A^  1875. 
To  Hon.  Frank  Morry  : 

Julius  Aroni  is  my  agent  to  receive  service  of  your  answer. 
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5  Anstcer, 

HousK  OF  Representatives, 

IVashington,  D,  C,  February  8,  J 875. 
William  B,  Spencer,  Esq. : 

Sir  :  The  undersigned  bereby  acknowledfj^es  your  notice  of  contest  to  bis  right  to  a  seat 
in  the  Forty-fourth  Congress,  as  a  Representative  of  the  fifth  Congressional  district  of  Louisi- 
ana, which  notice  is  dated  Vidalia,  La.,  January  J 2,  1675,  and  which,  in  accordance  with 
our  agreement,  is  to  take  effect  as  though  served  on  me  January  20,  J 875,  and,  for  answer, 
denies  each  and  severally  the  claims  set  forth  by  you,  except  so  much  of  your  statement  of 
the  vote  cast  for  you  and  for  me  in  the  several  parishes  named  by  you  as  is  in  accordance 
with  the  statement  of  the  results  of  the  election,  as  ascertained  and  determined  by  the  re- 
turning-officers  of  said  election.  And,  further,  I  deny  all  and  severally  the  tnith  of  every 
allegation  made  in  your  notice  that  in  anywise  tends  to  impeach  the  regularity,  legality,  and 
fairness  of  either  the  registration  or  election  in  the  case  in  contest,  or  that  in  anywise  tends 
to  invalidate  the  correctness  of  the  promulgated  returns  of  votes  cast  for  Congressman  in 
the  fifth  Congressional  district  of  Louisiana  on  the  2d  day  of  November,  1874,  and  demand 
proof  of  your  said  allegations. 

I.  I  claim  that  you  have  not  the  requisite  constitutional  qualifications  for  a  contestant  for 
my  seat  in  the  Forty-fourth  Congress. 

II.  I  claim  that  you  are  not  a  resident  of  the  State  of  Louisiana,  but  that  you  are  and 
have  been  for  several  years  continuously  a  resident  of  Natchez,  Miss. 

V.  I  claim  that  I  received  the  number  of  votes  and  the  majority  of  votes  which,  by  the 
returns  of  the  commissioners  of  election  of  poll  5,  parish  of  Concordia,  and  by  the  returns 
of  the  board  of  returning-officers  of  the  election,  I  am  credited  with  having  received. 

VI.  I  claim  that  I  received  the  majority  of  votes  credited  to  me  in  the  parish  of  Carroll 
by  the  board  of  retuming-offioers,  and  that  the  election  in  said  parish  was  conducted  in  ac- 
cordance with  law. 

And,  further,  I  claim  that  whatever  may  have  been  informal  and  irregular  in  the  in- 
stances specified  in  your  notice  relative  to  the  matter  of  registration  and  the  conduct  of  the 
election  held  November  2,  1874,  in  the  district  aforesaid,  such  informalities  or  irregularities 
were  not  in  my  interest,  but  adverse,  and  they  were  not  of  a  character  to  vitiate  the  elec- 
tion, nor  to  prevent  a  fair  election,  nor  did  they  materially  and  injuriously  affect  the  number 
of  votes  received  by  contestant,  nor  lead  to  a  larger  count  of  votes  for  roe  than  I  received 
and  was  entitled  to  be  credited  with ;  and  all  of  which  facts  I  allege  are  susceptible  of 
proof. 

FRANK  MOREY. 


New  Orleans,  February  18,  1875. 

The  answer  of  Hon.  Frank  Morey  to  the  notice  of  W.  B.  Spencer  of  the  contest  of  the 
right  to  a  seat  in  the  Forty-fourth  Congress  as  a  Representative  of  the  fifth  Congpressional 
district  of  Louisiana,  which  answer  is  dated  Washington,  D.  C,  February  8,  1875,  has  this 
day  been  served  on  me  as  agent  of  W.  B.  Spencer. 

JULIUS  AROXI. 


6  YlDALlA,  hA.,  February  21,  ]S7b. 

Hop.  Frank  Morbv,  IVashington,  D,  C, : 

Dear  Sir  :  Your  telegram  ot  the  3d  instant  was  duly  received  and  answered  on  the  4th 
by  me,  designating  Julius  Aroni  as  my  agent  to  receive  service  of  your  answer  to  my  notice 
of  contest.  Your  answer  was  served  on  Mr.  Aroni  on  the  I8lh  instant,  and  duly  forwarded 
to  me  and  is  in  my  hands. 

I  inclose  you  the  duplicate  desired. 

I  shall  take  pleasure  in  awaiting  your  leisure  in  the  matter  of  taking  testimony  in  our  con- 
test, as  suggested  by  you  in  your  favor  of  11th  instant.  My  inclination  is  to  conduct  tbecas® 
80  as  to  inconvenience  each  other  as  little  as  possible.  I  will,  therefore,  take  no  steps  in  the 
matter  until  your  return,  which  I  understand  will  be  about  the  8th  or  10th  of  Marco,  about 
which  time  I  will  perhaps  give  notice  to  Mr.  Kay  as  vou  suggest. 

My  understanding  of  the  law  is  that  I  have  the  first  forty  days,  then  you  forty,  and  iQ 
conclusion  I  ten  more. 

Could  we  not  get  together  and  so  arrange  this  matter  by  agreement  as  to  serve  our  respect* 
ive  conveniences?  It  would  be  more  pleasant  and  agreeable  to  do  so.  For  instance.  ^^ 
might  agree  that  from  such  a  date  to  such  a  date  I  would  take  testimonv  in  Carroll  and  p^ 
likewise  ;  or,  perhaps,  to  save  two  trips,  we  might  take  testimony  for  both  at  one  time.  1 
make  these  suggestions  in  the  hope  that  our  contest  may  be  conducted  as  agreeably  as  onx 
canvass  was. 

I  will  be  pleased  to  have  your  ideas  in  reply  by  telegram  or  letter  at  once. 
Respectfully  and  truly, 

WM.  B.  SPENCER- 
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HoisE  OF  Representatives, 
Washingtony  D.  C,  March  5, 1875. 
Capt.  \Vm.  B.  Spencer,  Natchez^  Miss,  : 

Dear  Sir  :  Yours  of  the  2r>th  instant  is  at  band  to-day.  Your  understanding  of  the  law 
is  correct  as  to  the  time  allowed  to  each  party. 

An  explanatory  act  passed  within  a  few  days  defines  the  ninety  days  to  be  '*  ninety  days 
from  the  service  of  reply  of  contestee.*'  That  has  b<^n  the  general  interpretation  hereto- 
fore, but  this  makes  it  definite. 

I  am  disposed  to  be  as  accommodating  in  this  matter  as  you  are,  and  will  try  and  agree 
with  you  in  any  arrangement  for  our  mutual  convenience. 

If  you  will,  on  receipt  of  this,  write  me  at  box  IBoO,  New  Orleans,  and  let  me  know  when 
and  where  you  wish  to  commence,  what  time  would  suit  you  best  to  be  in  Carroll  and  any 
otlier  parishes  in  which  yon  intend  taking  testimony,  I  will  let  yon  know  how  near  I  can 
conform  my  movements  and  business  to  it,  and  suggest  such  modifications  of  your  pro- 
gramme as  may  appear  to  me  to  be  necessary. 

I  presume  you  will  prefer  to  commence  in  Concordia;  if  so,  let  me  know  when  you  wish 
to  commence. 

If  the  J8th  or20th  instant  will  suit  you  better  than  earlier,  it  will  suit  me  quite  as  well. 
Yours,  truly, 

FRANK  MOREV. 

,7  The  notice  of  contest  by  Wm.  B.   Spencer  of  my  right  to  seat  in  Forty-fourth 

Congress,  hereinabove  printed,  was  duly  served  on  me  through  my  agent,  John  Ray, 
on  20th  January,  J  875,  as  per  agreement  made  by  said  Spencer  ana  myself. 

FRANK  MOREY. 
The  above  statement  is  correct. 

WM.  B.  SPENCER. 


Agreement  to  take  evidence  in  the  ease  of  Win,  B.  Spencer  rf .  Frank  Morey^  fifih  Congressional 

district  of  Louisiana, 

In  the  matter  of  the  contest  of  Wm.  B.  Spencer  vs,  F.  Morey,  for  seat  in  the  Forty -fourth 
Congress  as  Representative  of  fifth  district  of  Louisiana,  the  following  ajgreement  has 
been  made  by  the  parties,  in  order  to  save  time  and  labor  in  taking  testimony  in  said 
cause  and  to  avoid  as  much  inconvenience  as  possible : 

Ist.  We  will  take  such  testimony  as  may  be  desired  for  contestant  and  contestee  in  Con- 
cordia Parish,  between  the  20th  March,  1875,  and  3d  April,  1875,  at  Vidalia,  at  such  time 
between  said  dates  as  said  Morey  or  his  representative  may  be  present. 

2d.  We  will  commence  at  Providence,  Carroll  Parish,  to  take  testimony  for  both  parties 
on  the  26th  April,  J 875,  and  continue,  if  need  be,  till  the  7th  May,  1875. 

3d.  We  will  commence  to  take  such  testimony  as  may  be  offered  by  either  party  at  Vi- 
enna, Lincoln  Parish,  on  the  12th  day  of  May,  1875  (or  such  earlier  day  as  may  be  here- 
after agreed  upon  by  the  parties),  and  continue  till  completed. 

4tb.  As  we  have  fixed  the  times  and  places  for  taking  testimonv  in  the  parishes  of  Con- 
cordia, Carroll,  and  Lincoln,  we  waive  and  dispense  with  any  furtner  notice  thereof,  and  we 
dispense  with  notice  of  the  names  of  witnesses  to  be  examined  therein,  each  party  having 
the  right  to  summon  and  examine  such  witnesses  as  he  mav  desire,  it  being  distinctly  un- 
derstood and  agreed  that  no  testimony  is  to  be  taken  before  both  parties  are  present  in  per- 
8<fn  or  by  attorney  ;  provided  the  delay  shall  not  exceed  three  days  in  either  case. 

5tb.  When  we  meet  at  said  places  and  times  herein  fixed,  the  testimony  will  be  taken  in 
the  following  order :  Spencer  will  first  examine  his  witnesses ;  then  Morey  will  examine 
his.  and  Spencer  may  then  examine  witnesses  in  rebuttal. 

6tb.  Such  testimony,  if  any,  as  either  party  may  desire  to  take  outside  of  the  three  parishes 
named  will  be  taken  after  notices  of  time,  place,  and  names  of  witnesses  are  given  to  the 
other  party,  and  so  as  to  not  interfere  with  the  proceedings  hereinabove  fixed ;  said  testi- 
mony not  to  be  taken  after  21st  May,  1875,  without  further  consent  of  parties. 

7tn.  Said  testimony  may  be  taken  and  certified  by  and  before  any  judge  or  justice  of  the 
peace  of  the  State  ot  Louisiana  for  the  parishes  wherein  said  testimony  may  be  taken ;  and 
the  certificate  of  said  judge  or  magistrate  of  his  own  capacity  as  such  shall  be  sufficient  au- 
thentication. 

This  15th  March,  1875. 

WM.  B.  SPENCER. 
FRANK  MOREY. 
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8  [Daplioate.] 

Supplemental  agreement. 


Wm.  B.  Spencer 

vs. 
Frank  Morey 


'\ 


The  sixth  claase  of  our  agreement  to  take  testimony  of  date  15th  March,  1875,  is  hereby 
abrogated,  and  in  lieu  thereof  we  agree  that  we  will  take  such  testimony  in  New  Orleans  as 
either  party  may  desire  to  offer,  in  the  order  and  manner  provided  in  the  fifth  and  seventh 
clauses  of  our  said  agreement,  said  evidence  in  New  Orleans  to  be  taken  between  the  13th 
and  21st  of  April,  1875,  and  we  waive  notices  of  time  and  places  and  names  of  witnesses  to 
be  examined  m  New  Orleans ;  no  testimony  to  be  taken,  however,  without  both  parties  be- 
ing present  by  themselves  or  counsel. 

The  second  and  third  clauses  of  our  said  agreement  are  modified  that  we  will  continneto 
take  testimony  in  Carroll  with  both  parties  and  through,  and  that  within  five  days  after 
closing  in  Carroll  we  will  commence  in  Lincoln  to  take  testimony,  and  continue  till  com- 
pleted. 

After  finishing  in  Lincoln,  no  testimony  to  be  taken  except  by  consent  of  parties  or  by 
order  of  the  House  of  Representatives. 

W.  B.  SPENCER. 
FRANK  MOREY. 

April  13,  1875. 

W.  B.  Spencer 

V8. 

Frank  Morey. 

April  13,  1875. 

In  taking  testimony  in  New  Orleans  we  agreed  that  the  questions  propounded  need  be 
written  down  only  when  either  party  requires  it;  the  intent  hereof  being  to  waive  any  in* 
formality  as  to  the  manner  of  taking  said  testimony. 

W.  B.  SPENCEB. 

FRANK  MOREY. 


:\ 


:\ 


TESTIMONY  TAKEN  IN  NEW  ORLEANS. 

12  Testimony  of  Oscar  Arroyo, 
W.  B.  Spencer  " 

Frank  Morey. 

Before  me,  E.  North  Cullom,  the  judge  of  the  fifth  district  court  of  the  State  of  Louisisns 
in  and  for  the  parish  of  Orleans,  personally  appeared  Oscar  Arroyo,  a  witness  called  on  be- 
half of  the  contestant,  W.  B.  Spencer,  who,  being  by  me  duly  sworn,  makes  the  deposition 
which  is  hereto  attached,  and  which  was  reduced  to  writing  in  the  words  and  figures  as  fbl* 
lows,  at  the  city  of  New  Orleans,  in  the  State  of  Louisiana,  on  this  the  17th  day  of  April,  A> 
D.  1875. 

Oscar  Arroyo  sworn  for  the  contestant. 

Question.  Mr.  Arroyo,  were  you  a  member  of  the  retoming-board  f — Answer.  Yes,  sir;  I 
was. 

13  Q.  Were  you  present  at  the  time  that  board  was  canvassing  the  returns  of  CaitoII 
Parish  f — A.  I  compiled  them  with  General  Anderson,  another  member  of  the  bosrd. 

Q.  I  will  ask  you  if  the  returning-board  did  not  as  a  fact  recognisse  that  the  return  firom 
the  first,  second,  and  third  wards  were  forgeries — that  the  signatures  were  forgeries  f-^^* 
I  detected  the  forgery  myself,  because  I  knew  the  signature  of  Mr.  Spann.  I  knew  bis  sif* 
nature,  and  I  detected  the  forgery.  For  the  second  ward  I  think  Mr.  Montgomery  ^<^ 
commissioner.  I  knew  his  signature,  and  I  detected  it  to  be  a  forgery.  For  the  third  ^a^' 
when  I  opened  the  returns  and  tally-sheet  a  gentleman  was  present  who  leaned  over  me  and 
said,  **This  signature  to  the  returns  and  tally-sheet  is  a  forgery."  He  said  his  name  was 
Bagley ;  besides,  be  said  that  the  tally-sheet  which  accompanied  the  returns  was  written  by 
him  in  red  ink,  whereas  the  tally-sheet  which  was  before  the  board  was  written  in  black  iok* 
In  the  fourth  and  fiflh  there  were  discrepancies  between  the  official  returns  and  the  statcnx^o^ 
under  oath  of  the  commissioners. 

Q.  Well,  now,  Mr.  Arroyo,  I  will  ask  you  whether  or  not  in  making  the  canvass  of  that 
parish,  if  the  returning-board  did  not  recognize  it  as  a  fact  that  the  returns  of  the  first,  sec- 
ond, and  third  wards  were  forgeries  T  Here  in  this  address  by  Mr.  Wells,  president  of  the 
//oard,  in  the  Republican  of  the  25th  of  December,  1874,  he  says  that  the  returns  from  tua 
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parish  were  shown  to  have  heen  changed  in  the  cases  of  Carrol),  Saint  Helena,  and  Saint 
James,  where  it  was  charged  and  proved  that  they  had  been  chaQged  after  they  came  into- 
the  hands  of  the  supervisors — they  admit  that  it  was  proved  that  these  retnms  were  changfcd  ; 
for  instance,  Spann,  Montgomery,  and  Bagley  proved  that  they  were  forgeries  of  the  official 
returns? — A.  Yes,  sir, 

Q.  The  board  did  so  recognize  these  returns  as  forgeries  ? — A.  That  is.  there  were  affidavits 
read  before  the  board  by  these  three  gentlemen  stating  the  actual  number  of  votes  cast  in 
their  respective  polls,  and  if  there  was  any  other  statement  it  was  false,  and  their  signatures 
to  such  statement  forgeries. 

Q.  Mr.  Arroyo,  by  what  process  did  the  majority  of  that  board  undertake  to  count  the- 
whole  of  these  returns  against  Mr.  Spencer  for  Congress  and  Moucure  for  treasurer  when  the- 
retnms  were  proven  to  be  false  and  forged  t  Can  you  explain  tbeprocess  by  which  the 
majority  of  that  board  arrived  at  their  right  to  count  them  ? — A.  Well,  sir,  they  gave  no 
reason.  When  I  saw  it  was  the  determination  to  count  the  vote  of  that  parish  upon  forged 
retnms  I  then  filed  a  protest,  which  ought  to  be  a  part  of  the  minutes  of  that  board,  out 
which  was  never  entered.     In  all  of  its  decisions  the  board  gave  no  reasons  at  all. 

Q.  Was  it  not  a  fact  that  the  board  while  counting  all  these  forged  returns  against  Spen- 
cer and  Moncure  disregarded  them  as  between  Gla  and  Renham  and  other  Republican  candi- 
dates ? — A.  So  far  as  that  is  concerned.  Governor  Wells,  president  of  the  board,  relied  en> 
tirely  upon  Mr.  Blount*s  statement  in  relation  to  the  senatorial  vote,  because  that  statemeat 
referred  only  to  the  senatorial  election. 

Q.  Did  not  the  returniug-board  in  the  case  of  De  Soto  Parish  refuse  to  count  duplicate 
original  returns  from  the  clerk's  office  in  that  parish  1 

(Objected  to  by  Mr.  Morey  as  irrelbvant,  De  Soto  not  being  in  the  fifth  Congressional  dis- 
trict.) 

A.  The  duplicate  original  returns  of  the  parish  of  Do  Soto  were  handed  by  me  to  the  clerk 
of  the  court  of  that  parish.    They  were  opened,  together  with  the  tally-sheets,  and  spread 
on  the  table.    The  president  of  the  board  would  not  recognize  them  as  returns,  alleg- 
14        ing  for  a  reason  that  they  did  not  come  through  the  proper  channel,  to  wit,  the  assist- 
ant supervisor  of  registration  for  that  parish. 

Q.  These  anplicate  returns  which  you  offered  were  they  those  given  to  you  by  the  clerk  of 
the  court? — A.  They  were  given  to  me  by  Mr.  Reynolds,  clerk  of  the  district  court  for 
the  parish  of  De  Soto,  who  was  present  before  the  board. 

Q.  How  did  the  board  reconcile  their  action  in  refusing  to  count  duplicate  original  returns 
in  De  Soto,  after  coanting  forged  retnms  in  Carroll  f 

(Objected  to  by  Mr.  Morey  on  the  ground  that  the  returning-board  is  not  a  party  to  the 
contest ) 

A.  The  decisions  of  the  board  were  generally  given  by  Governor  Wells,  its  president,  with> 
out  any  reason. 

Cross-examination  by  Mr.  Morey  : 

Q.  Mr.  Arroyo,  did  yon  make  an  official  protest  to  the  action  of  the  board  in  regard  to  the 
Csmdl  Parish  contest?— A.  I  did,  sir. 

Q.  Will  ytfu  be  kind  enough  to  look  at  the  Picayune  of  the  19th  December,  1874,  and  read 
what  is  published  there  in  its  columns  as  the  protest  of  Mr.  Arroyo  *,  will  yon  be  kind  enough 
to  look  at  that  and  let  me  know  whether  that  is  a  copy  of  vour  protest? — A.  Though  it  ia 
not  signed  by  me,  it  is  evidently  my  protest,  for  I  recognize  all  the  points  that  I  made  in 
that.    I  have  kept  a  copy  of  it.    (After  fnrther  inspection.)    It  is  my  protest,  sir. 

Q.  The  various  affidavits  referred  to  in  that  were  before  the  board  ? — A.  Yes,  sir  ;  I  took 
the  data  from  them.  The  Picayune,  hereto  annexed  and  marked  Exhibit  J,  contains  a  copy 
of  my  protest.    (See  appendix.) 

Q.  Mr.  Arroyo,  did  not  Governor  Wells,  on  behalf  of  the  other  members  of  the  board,  sub- 
mit a  reply  to  your  protest  ? — A.  Yes,  sir. 

Q.  Will  you  be  kind  enough  to  look  at  that  extract  of  the  Republican  of  December  20, 
1874,  and  let  me  know  whether  that  is  a  copy  of  the  reply  of  Governor  Wells  to  your  pro- 
test?— A.  Yes,  sir;  it  is.  (Reply  of  Governor  Wells  to  Mr.  Arroyo's  protest,  and  affidavit 
of  W.  A.  Blount,  hereto  annexed  and  marked  Exhibit  K.     See  appendix.) 

Q.  You  have  stated  the  board  gave  no  reasons  why  they  did  not  change  the  vote  so  far  as 
the  other  candidates  besides  GU  and  Benham  were  concerned ;  did  they  not  give  their  rea- 
sons in  their  answer  to  your  protest? — A.  At  the  time  the  board  decided  the  Carroll  Parish 
case  there  were  no  reasons  given.  My  protest  was  handed  in  the  next  day,  and  subsequently, 
a  few  days  afterward.  Governor  Wells  made  this  answer  to  my  protest,  in  which  he  gave 
his  reasons  for  deciding  that  way ;  but  he  mainly  relied  on  Mr.  Blount's  testimony,  saying 
that  he  was  a  swom  officer. 

Q.  Mr.  Arroyo,  was  there  any  evidence  before  your  board  that  the  returns  from  poll  5  had 
been  changed  ? — A.  Let  me  refer  back  to  my  protest,  if  you  please.  There  was  only  a  chang^e 
80  far  as  the  senatorial  election  was  concerned. 

Q.  At  poll  2  was  there  any  evidence  before  the  board  that  the  returns  had  been  altered,  as 
far  as  the  vote  between  Mr.  Spencer  and  myself  was  concerned  ?~A.  There  was  nn  evidence 
of  change  of  the  vote,  except  so  far  as  senator  was  concerned. 
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Q.  Do  you  recollect,  Mr.  Arroyo,  how  mach  Mr.  Spencer's  vote  was  increased,  and  how 
much  mine  was  decreased,  by  the  statement  of  the  votes  cast,  as  made  in  the  affidavits  of 
Mr.  Spann,  Mr.  Bajrley,  Mr.  Millican,  and  Mr.  McCandlessf — A.  No,  sir;  I  cannot  say ;  bat 
there  was  considerable  difference.    I  could  not  exactly  remember  the  fififures. 

OSCAR  AKROYO. 

15  Sworn  to  and  subscribed  before  me,  at  the  city  of  New  Orleans,  this  17th  day  of 

April,  A.  D.  1875. 

E.  NORTH  CULLOM, 
Judge  Fifth  District  Court  for  the  Parish  of  Orleans ,  La. 

Mr.  Spencer  offered  in  evidence  the  certified  copies  of  the  official  returns  for  Lincoln  Parish, 
hereto  annexed  and  marked  Exhibits  ],  2,  3,  4,  5,  6,  and  7,  respectively.     (See  appendix.) 


22  TESTIMONY  OF  CONTESTEE. 

Testimony  of  Got.  J,  Madison  Wells. 


W.  B.  Spenx'ER  ) 

vs.  > 

Frank  Morey.  ) 


Before  me,  E.  North  Cullom,  the  judge  of  the  5th  district  court  of  the  State  of  Louisiana, 
in  and  for  the  parish  of  Orleans,  personally  came  and  appeared  J.  Madison  Wells,  a  witness 
called  on  behalf  of  the  contestee,  Frank  Morey,  who,  being  duly  sworn  by  me,  makes  the 
deposition  which  is  hereto  attached,  and  which  was  reduc^  to  writing,  in  the  words  and 
figures  as  follows,  at  the  city  of  New  Orleans,  in  the  State  of  Louisiana,  on  this  the  17th  day 
of  April  A.  D.  1875 : 

Gov.  J.  Madison  Wells  sworn  for  the  sitting  member : 

Question.  Will  vou  be  kind  enough  to  state  your  name  and  residence,  and  what  official 
connection  you  had  with  the  election  of  1874  f — ^Answer.  James  Madison  Wells ;  a  resident 
of  the  parish  of  Rapides,  State  of  Louisiana.  I  was  president  of  the  board  of  retnming-offi* 
cers.  I  presided  at  all  the  meetings  that  were  held ;  counted  and  promulgated  the  results  of 
the  election  throughout  the  State  for  all  officers  voted  for. 

Q.  Under  what  law  was  this  election  conducted  T — A.  Under  the  acts  of  1874  and  1873; 
the  act  approved  July  24,  1674,  and  the  act  approved  20th  November.  1872,  Nos.  18  and  137, 
hereto  annexed  and  marked  "  Exhibit  Laws.       (See  appendix.) 

Q.  Do  you  recollect  that  in  connection  with  the  votes  of  the  parish  of  Carroll  a  protest 
was  filed  by  Mr.  Arropro  f — A.  Yes,  sir ;  and  a  subsequent  reply  was  filed  by  myself. 

Q.  Will  you  examine  that  protest  of  Mr.  Arroyo  and  this  reply  f  Do  you  recognize  that 
as  a  copy  7 — A.  I  think  it  is,  sir ;  and  here  is  my  answer. 

(Protest  of  Mr.  Arroyo  and  reply  of  Oovemor  Wells  admitted  and  marked  respectively  L 
and  M.    See  appendix. ) 

Q.  I  will  ask  you,  i^fovemor,  whether  this  statement  was  afterward  corrected  in  some  re- 
spects t — A.  Yes,  sir  ;  it  was  corrected  in  my  report  to  the  legislature.  (Report  annexed 
and  marked  Exhibit  N.     See  appendix. ) 

Mr.  Morey  offered  the  report  of  the  returning-board ;  which  was  ordered  to  be  marked 
Exhibit  O.    (See  appendix.) 

Q.  Can  you  state  anything  which  has  any  special  bearing  upon  the  returns  of  the  parish 
of  Lincoln,  or  the  conclusion  you  came  to,  that  is  not  bas^  in  your  report  ? — A.  No,  sir ; 
it  is  all  in  the  report. 

Q.  Mr.  Arroyo  states  that  the  board  gave  no  reasons  for  their  action. — A.  Did  he  cite  th« 
case? 

Q.  No,  sir. 

Q.  Will  you  state  the  course  of  procedure  in  the  board,  or  is  that  set  forth  in  the  report  7— 
A.  Yes,  sir ;  and  it  states  here  also  in  the  report  the  withdrawal  of  Mr.  Arroyo.  It  alwajs 
took  a  vote  upon  the  adoption  of  a  count  for  promulgation  before  it  was  promulgated — be* 
fore  it  was  signed — and  each  member  assigned  his  reason  for  voting  for  or  against. 

Q.  Did  the  board  go  into  secret  session? — A.  Yes,  sir. 

Q.  What  transpire  ? — A.  It  was  to  agree  upon  the  count. 

Q.  In  these  sessions  did  you  discuss  the  questions  before  you  7 — A.  All  the  points  in 
dispute. 
23  Q.  Fully  and  freely  discussed  f — A.  Yes,  sir. 

Q.  Each  member  had  a  chance  7 — A.  Yes,  sir. 

Q.  And  the  results  obtained  ? — A.  All  by  the  vote  of  the  board.  In  some  instances  there 
was  a  unanimous  vote ;  in  others  a  bare  majority ;  in  others  four  to  one. 

Q.  Of  the  members  of  the  board  7 — ^A.  Yes,  sir.    Where  there  were  four  to  one,  Mr. 
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Arroyo  votio^  in  the  negative.  I  do  not  think  he  signed — I  do  not  think  he  signed  the  pro* 
roulgation.  I  may  state,  sir,  that  he  withdrew  before  the  final  canvassing  and  compiling  for 
promulgation  of  the  returns  f!rom  various  parishes — some  six  or  eight.  I  do  not  know 
whether  there  were  anv  of  them  in  your  district     I  think  not,  however. 

Q.  Were  all  the  papers  that  remained  in  your  possession  at  the  close  of  your  labors  trans- 
mitted to  the  secretary  of  state  f — A.  Yes,  sir.  The  results  of  the  labors,  together  with  all 
the  papers  before  the  board  in  the  shape  of  evidence,  was  also  sent  in. 

Q.  Did  you  cause  official  promulgation  of  the  results  to  be  made  in  the  official  journal  of 
the  State  t — A.  Yes,  sir. 

Q.  Were  they  correctly  promulgated  ? — A.  Yes,  sir. 

Q.  Examine  that  extract  ot  the  official  journal  of  the  25th  December,  and  state  whether 
it  is  a  correct  statement  of  the  results  in  the  fifth  Congressional  district. — A.  Yes,  sir ;  I 
think  it  is  correct.  Mr.  Arroyo  was  not  a  member  of  the  board  ;  had  resigned  before  this  was 
promulgated.  I  offer  this  as  a  copv  of  the  official  statement  of  the  promulgation  of  the 
votes  cast  in  the  fifth  Congressional  district  for  Congressman.  (Marked  Exhibit  P.  See 
appendix.) 

Q.  The  tabulation  of  returns  that  you  made  was  done  pursuant  to  law  ? — A.  It  was  so. 

Q.  Were  the  uncontested  polls  and  parishes  compiled  before  those  that  were  contested  f — 
A.  No,  sir.  Only  in  promulgating  the  vote  of  the  State,  I  think,  it  became  necessary  to 
promulgate  the  returns  of  parish  officers — promulgate  the  returns  of  the  parishes — because 
by  an  agreement  of  the  board  we  agpreed  to  promulgate  the  first,  I  thiuK,  and  the  second 
Congressional  districts,  and  consequently  had  to  promulgate  the  parishes  before  a  general 
promulgation  ;  but  this  was  not  done  until  we  had  gone  through  the  vote  according  to  law, 
and  were  taking  up  the  contested  precincts. 

Q.  Of  those  parishes  and  in  this  district  f — A.  Yes,  sir. 

Q.  Was  not  that  action  acquiesced  in  by  the  counsel  for  the  Democratic  party  7— A.  Yes, 
sir.  That  was  the  agreement  before  we  went  into  the  count  of  the  votes.  At  first,  before 
it  was  understood  that  our  deliberations  were  to  be  secret,  the  count  and  exhibition  of  all  the 
papers  and  evidence  was  to  take  place  in  the  presence  of  the  counsel  and  the  board  and  the 
public  generally.  The  doors  were  open,  and  everybody  who  desired  to  come  in  was  ad- 
mitted. 

Mr.  Morey  now  submitted  an  official  copy  of  so  much  of  the  consolidated  statement  of 
votes  cast  in  Lincoln  Parish  as  relates  to  the  vote  cast  for  Congressman  in  that  district  and 
accompanying  remarks,  which  are  hereto  attached  and  marked  Exhibit  Q;  also,  statement 
of  votes  and  affidavits  attached  from  poll  I,  ward  1 ;  poll  2,  ward  1 ;  poll  2,  ward  2 ;  poll  3, 
ward  3 ;  noil  4,  ward  4,  and  poll  5,  with  accompanying  affidavits  att>ached  marked  Exhibits 
8,  9,  10,  11,  12y  and  13,  respectively ;  also,  official  copies  of  affidavits  which  were  before  the 
returning- board  touching  the  election  in  Lincoln  Parish,  and  marked  Exhibits  14,  15,  16, 
17,  18,  19,  20,  21.  22,  23,  respectively. 

(The  aforementioned,  from  Exhibit  Q  to  Exhibit  23,  inclusive,  are  excluded  by  agreement 
made  between  the  parties. ) 

24  Cross-examination  by  Mr.  Clinton  : 

Q.  This  document  marked  Exhibit  J  is  identical  with  the  one  Mr.  Morey  offered,  is  it 
not — these  letters  of  Judge  Dooley  ? — A.  These  letters  were  offered  and  read  to  the  board. 
Q.  I  will  ask  you,  in  the  exhibit  marked  A,  if  this  is  not  the  official  return  made  by  the 
board,  showing  the  vote  for  Gla,  Benham,  and  Brigham  7 — A.  Yes,  sir. 

J.  MADISON  WELLS. 

Sworn  to  and  subscribed  to  before  me  this  17th  day  of  April,  1875,  at  the  city  of  New 
Orleans,  La. 

E.  NORTH  CULLOM, 
Judge  Fifth  District  Court  for  the  Parish  of  Orleans t  La, 

Mr.  Morey  submitted  official  copies  of  the  returns,  records,  &c.,  pertaining  to  the  election 
in  the  fifth  Congressional  district,  in  regard  to  the  election  in  the  parish  of  Concordia,  and  in 
regard  to  the  election  in  the  parish  of  Carroll,  and  marked  respectively  Exhibits  24,  25,  26, 
27, 28, 29, 30, 31, 32, 33, 34, 35, 36, 37, 38, 39, 40, 41,  and  42.    (See  appendix.) 

Mr.  Morey  also  offered  an  extract  from  the  platform  of  the  party  opposed  to  the  Republican 
party  in  the  election  of  1^74,  which  was  admitted  to  be  correct,  and  marked  Exhibit  R  ; 
also,  tabular  statement  marked  Exhibit  S,  and  admitted  to  be  correct  by  the  counsel  for  Mr. 
Spencer.    (See  appendix.) 

The  State  op  Louisiana, 

Parish  of  Means : 

I,  E.  North  Cullom,  the  judge  of  the  fif^h  district  court  of  the  State  of  Louisiana  in  and 
for  the  parish  of  Orleans,  do  hereby  certify  that  the  within  and  foregoing  record  contains 
the  testimony  of  the  witnesses,  Charles  Cavanac,  Oscar  Arroyo,  and  Frank  C.  Zacharie, 
called  on  behalf  of  W.  B.  Spencer,  contestant,  and  to  J.  Madison  Wells,  a  witness  called  on 
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behalf  of  the  coDtesiee,  Frank  Morej,  together  with  all  the  papers  produced  by  either  partj 
and  all  the  certified  copies  of  official  papers  produced  by  either  party. 

Thus  done  and  p^iven  under  my  official  signature  at  the  city  of  New  Orleans,  in  the  State 
of  Louisiana,  en  this  the  17th  day  of  April,  A.  D.  1875. 

E.  NORTH  CULLOM, 
Judge  Fifth  District  Court  for  the  Parish  of  Orleans,  Louisiana, 


TESTIMONY  IN  CONCORDIA  PARISH. 

TRSTIMONY  FOR   BOTH   PARTIES. 

YiDALlA,  La.,  March  26,  1875. 

We  hereby  waive  objections  to  form  and  manner  of  taking  testimony  this  day  before  Hod- 
J.  S.  Meng,  parish  judge. 

WILLIAM  B.  SPENCER, 
FRANK  MOREY. 
State  op  Louisiana, 

Parish  of  Concordia : 

In  the  matter  of  the  contest  of  William  H.   Spencer  vs.  Frank  Morey,  for  seat  in  Forty- 
fourth  Congress  for  fifth  district  of  Louisiana. 

Be  it  known  that  on  this  the  26th  df.y  of  March,  A.  D.  1875,  at  the  request  of  the 
^  parties  to  the  above  cause,  I,  James  S.  Meng,  sole  presiding  judge  of  the  parish  court 
of  Concordia  Parish,  did  cause  to  come  before  me,  at  my  office  in  Vidalia,  the  witnesses 
whose  names  and  testimony  hereinafter  appear,  and,  having  duly  sworn  each  of  said  witnesses 
to  testify  to  the  truth,  the  whole  truth,  and  nothing  but  the  truth,  touching  the  matters  to  be 
inquired  of  them,  I  proceeded  to  examine  them,  and  caused  their  several  depositions  to  be 
reduced  to  writing  and  sworn  to  and  subscribed  before  me,  and  which  I  hereto  annex,  to* 
^ether  with  copies  of  notice  of  contest,  answer  of  coutestee,  agreements  as  to  evidence, 
4&c.,  which  are  hereto  prefixed. 

Witness  my  hand  and  the  seal  of  said  court,  this  26th  March,  A.  D.  1875. 

J.  S.  MENG, 
Parish  Judge. 
Testimony  of  John  F,  Dameron, 

John  F.  Dameron,  sworn  for  both  parties,  says: 

At  the  general  election  held  on  2d  November,  1874, 1  was  at  the  Vaucluse  poll,  fifth  ward, 
Concordia  Parish,  and  acting  at  said  poll  as  a  commissioner  of  election.  Robert  U.  Colam- 
bus  and  Thomas  E.  D.  Jefferson  were  the  other  two  commissioners  at  said  poll,  and  William 
C  Yarger  United  States  supervisor  at  that  poll.  When  the  polls  were  closed  on  that  day, 
between  6  and  7  o^clock  p.  m.,  the  box  was  locked ;  I  took  the  key  in  my  possession,  giving 
the  box  to  Robert  H.  Columbus.  We  started  for  Vidalia,  the  parish-seat  of  Concordia,  dis- 
tant about  sixteen  miles.  Upon  reaching  the  store  of  T.  C.  Whitherspoon,  on  the  road  to 
Vidalia,  the  suggestion  was  made  that  I  should  take  the  box  and  ride  in  a  buggy  from  there 
to  Vidalia,  which  suggestion  I  acceded  to  and  came  on  to  Vidalia  in  company  with  Irvine  in 
bis  buggy,  one  ot  the  other  commissioners  riding  in  front  and  one  in  rear  of  the  baggy  on 
horseback.  Coming  on  without  any  interruption,  we  reached  Vidalia  between  1 1  and  12 
o*c]ock  that  night,  and  proceeded  to  the  office  of  Burnett  Hitchcock,  tax-collector,  up-stain 
in  the  court-house  at  Vidalia.  We  then  and  there  opened  the  box,  and  proceeded  to  the 
•counting  of  the  votes,  up  to  half  past  2  o'clock  a.  m.  of  the  3d  November.  When  we  closed 
the  box,  I  loi'ked  it,  and  gave  the  key  to  Robert  H.  Columbus,  taking  the  box  with  me,  in 
<2ompany  with  William  C.  Yarger,  United  States  supervisor,  to  the  hotel  in  Vidalia. 
Putting  the  box  under  my  bed  in  the  room  of  the  hotel,  we  went  to  sleep  and  slept  till  abont 
7^  or  8  o'clock  in  the  morning.  We  then  got  up  to  breakfast,  I  taking  the  box  with  me  to 
the  table.  After  finishing  breakfast,  we  went  to  the  court-house,  to  Mr.  Hitchcock's  room 
again.  Opening  the  box,  we  proceeded  again  to  count  the  votes.  After  thus  counting  some 
time  in  Mr.  Hitchcock's  room,  we  closed  the  box,  and  moved  down  stairs  into  the  court-room, 
where  we  proceeded  until  the  count  was  completed.  The  reason  we  did  not  go  to  the  court- 
room at  first  was  that,  on  arriving  at  Vidalia,  we  found  the  court-room  occupied  by  the  com- 
missioners of  the  Vidalia  ward  or  precinct.  We  completed  our  returns  on  the  night  of  the 
3d  November,  between  10  and  1 1  o'l-lock,  and  made  our  returns  to  the  supervisor  of  the  par- 
ish on  the  next  day,  4th  November,  between  12  m.  and  I  o'clock  p.  m.  In  counting  the 
votes,  the  tally-lists  were  kept  by  different  persons,  part  of  the  time  by  Mr.  Connell,  part  of 
the  time  by  Mr.  Joice,  and  part  of  the  time  by  Mr.  Nutt.  The  tally-sheets  were  kept 
"26        under  the  direction  and  supervision  of  the  commissioners.    There  were  in  said  l>ox  and 
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relumed  by  said  commissioDera  441  votes  for  Frank  Morej  for  member  of  ConereM  for 
fifth  district,  and  37  votes  for  William  B.  Spencer  for  member  of  Congress  for  fifth  district 
of  Lfooisiana. 

Darings  the  night  of  2d  November,  when  we  were  counting  the  votes  in  Mr.  Hitchcock^s 
room,  there  were  present,  besides  the  commissioners,  several  persons,  among  whom  was  a 
candidate  for  police  juror,  and  a  candidate  for  magistrate  of  the  fifth  ward.  Mr.  Hitchcock*8 
office  was  considered  to  be  a  public  office,  and  any  person  during  the  time  we  were  count- 
ing  wan  privileged  to  come  in.  It  was  not  a  public  office  except  for  purposes  of  tax-collect- 
ing ;  ana  Mr.  Anlt,  the  deputy  collector,  gave  us  permission  to  use  it.  When  I  went  to 
my  meals  during  the  time  of  counting,  I  left  the  box  in  the  court-room,  in  charge  of  Mr. 
Columbus,  one  of  the  commissioners,  and  took  the  key  myself;  and  when  he  went  to  his 
meaU,  he  took  the  key  and  left  me  in  charge  of  the  box.  The  other  commissioners  did  not 
Cake  their  meals  at  the  same  house  with  me,  they  being  colored  men.  I  am  neither  a  Dem- 
ocrat nor  a  Republican,  but  an  old-line  Whig.  The  other  two  commissioners  were  Republi- 
cans. I  was  not  considered  to  be  a  Republican.  The  labor  of  counting  the  votes  was  very 
oooaiderable,  as  it  was  a  general  election,  and  quite  a  number  of  candidates  voted  for.  I 
only  heard  two  candidates  make  objections  to  our  mode  and  manner  of  counting.  No  ob- 
iectioD  by  anybodv  else  was  made  to  me.  The  votes  cast  at  the  fifth-ward  box  were  counted 
and  returned  by  the  supervisor,  as  between  all  the  candidates  at  said  election.  I  don*t  think 
the  tally-lists  were  very  regularly  kept,  as  we  had  no  regular  tally-keepers,  and  had  to  pick 
them  ap  as  we  could  get  them.  I  believe  the  tally-lists  were  kept  as  correctly  as  they  could 
have  been  kept  under  the  circumstances. 

I  omitted  in  commencing  my  statement  to  mention  the  circumstances  under  which  the  box 
was  removed  from  the  polling-place,  and  the  vote  not  there  counted.  When  the  polls  closed, 
the  other  two  commissioners  refused  to  open  and  count  the  votes  at  the  polls,  they  saying  that 
the  box  ought  to  be  taken  to  Vidalia  and  the  votes  counted  there.  Not  having  the  book  of 
iDBtruc4ioDs  for  holding  the  elections,  I  acquiesced  in  their  wishes.  I  will  further  state  that 
the  reason  whv  we  suspended  the  counting  of  the  votes  on  the  night  of  2d  November  was 
that  the  commissioners  were  tired  and  very  much  exhausted  by  the  labors  of  the  day  and  the 
long  ride  that  night.  I  voted  at  said  election  for  Macun  for  treasurer,  Spencer  for  Congress, 
and  for  some  Republicans  for  other  offices.    Said  election  was  free  and  fair. 

JNO.  F.  DAMERON. 

Sworn  to  and  subscribed  before  me,  at  Vidalia,  this  6th  March,  1875. 

J.  S.  MENG, 


Parish  Judge. 


TESTIMONY  FOR  CONTESTANT. 
TesttmOAf  of  ffVUam  C.  Ytager. 


William  C.  Tkager,  sworn  for  plaintiff,  says  : 

I  was  United  States  supervisor  on  the  2d  November,  1874,  at  fifth-ward  box  in  Concor- 
<iia  Parish.     I  have  carefully  read  the  testimony  ot  John  F.  Dameron,  this  day  taken  and 
hereinbefore   written,  and  I  fully  confirm  the  same,  as  containing  a  true  and  correct  state- 
ment of  the  facts  relative  to  the  matters  stated  therein.    As  United  States  supervisor 
37       aforesaid  I  made  a  report  setting  forth  in  substance  the  same  facts  to  F.  A.  Woolfley, 
United  States  supervisor  for  the  State  of  Louisiana,  immediately  after  said  election. 

W.  C.  YEAGER. 

Sworn  to  and  subscribed  before  me  at  Vidalia,  La.,  this  25th  March,  1875. 

J.  S.  MENG. 

Pariah,  Judge. 

TESTIMONY  FOR  CONTESTEE. 

TeBtimonji  of  R,  H,  Columbus, 

RoBRRT  H.  COLUMBU.S,  swom  for  defendant,  says : 

I  have  carefully  examined  the  testimony  of  John  F.  Dameron,  taken  this  day  in  this 

causa,  and  hereinbefore  written,  and  I  fully  confirm  his  statement  of  the  facts  relative  to  the 

•lectk>n  at  fifth-ward  poll  of  Concordia  on  2d  November,  IH74,  with  the  following  excep- 

tiooa:  I  made  no  objection  to  the  opening  and  counting  of  the  votes  at  the  polls.    Said  e1ec> 

lion  waa  free  and  fair. 

R.  H.  COLUMBUS. 

Swotn  to  and  subscribed  before  me  this  26th  March,  1875,  at  Vidalia,  La. 

J.  S.  MENG, 

Parish  Judge, 
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Testimony  of  Thomas  E,  D,  Jefferson, 

Thomas  E.  D.  Jefferson,  sworn  for  defendant,  says: 

I  have  carefully  examined  thetestimonv  of  John  F.  Dameron,  taken  this  day  in  this  cause 
and  hereinbefore  written,  and  I  fully  confirm  his  statement  of  the  facts  relative  to  the  election 
at  fifth-ward  poll,  Concordia  Parish,  on  2d  November,  1874,  with  the  following  qualifica- 
tion and  exception,  to  wit:  I  made  no  objection  to  openins^  and  counting  the  votes  at  the 
polls,  but  stated  I  had  served  as  a  commissioner  of  election  before,  and  always  took  the  boxes 
to  Yidalia  to  count  them ;  and  we  had  no  instruction-book  to  guide  us,  and  I  did  not  know 
what  else  to  do,  believing  that  to  be  the  law.  I  had  left  the  instruction- book  at  home,  bar* 
ing  forgotten  to  take  it  with  me.     The  election  on  that  day  was  free  and  fair. 

THOS.  E.  D.  JEFFERSON. 

Sworn  to  and  subscribed  before  me  at  Yidalia  this  2()th ,  187.5. 

J.   S.  ME  KG, 

Parish  Judge, 


TESTIMONY  TAKEN  IN  CARROLL  PARISH. 

TESTIMONY  FOR  CONTESTANT. 
Testimony  of  T,  J,  Galbreth. 

T.  J.  Gai.hriitii,  sworn  on  behalf  of  the  contestant,  William  B.  Spencer,  testified  as  fol- 
lows : 

Question.  Where  do  you  reside ;  what  is  your  occupation,  and  how  long  have  yoa 
28        been  so  occupied  ? — Answer.  I  reside  in  Lake  Providence,  Carroll  Parish,  Louisiana. 
I  am  deputy  clerk  of  the  district  court,  and  have  been  since  May,  J 873. 

Q.  Have  you  not  been  the  principal  deputy,  and  as  such  had  entire  control  of  the  office 
duringyour  said  occupancy  f — A.  I  have,  since  the  26th  day  of  July,  1873. 

Q.  Have  or  have  not  there  at  any  time  since  the  2d  day  of  November,  1874,  been  on  de* 
posit  in  the  clerk's  office  of  said  parish  any  records  of  aneleotion  held  on  said  day,  including 
the  ballot-boxes,  lists  of  persons  who  voted  and  of  persons  voted  for,  and  the  offices  for 
which  they  were  voted,  and  of  the  number  of  votes  received  by  each,  the  number  of  ballots 
in  the  boxes,  the  number  of  votes  rejected,  and  reasons  therefor,  and  tally-sheets,  all  signed 
and  sworn  to  by  the  commissioners  of  election  of  each  poll?  And  has  any  document  or  list 
of  any  character  connected  with  said  election,  or  any  box  containing  the  ballots  cast  at  said 
election,  been  deposited  in  said  clerk's  office  ? — A.  There  have  been  none,  except  a  tally- 
sheet  handed  me  by  a  commissioner  of  the  first  ward,  which  tally-sheet  was  afterward  taken 
out  of  my  office  and  carried  away. 

Cross-examined  by  contestee,  Frank  Morev  : 

Q.  Has  dilligent  search  been  made  fer  these  ballot-boxes  and  papers  appertaining  to  s&id 
election  by  yourself  or  others  ? — A.  There  has  been. 

Q.  Do  you  know  where  these  ballot-boxes  and  papers  are  ?~A.  I  do  not. 

Q.  Did  you  examine  the  one  tally-list  ? 

(This  question  is  objected  to  by  contestant,  on  the  grounds  that  the  proper  evidences  of  an 
election  are  the  official  returns  of  the  officers  of  election,  and  cannot  be  supplied  by  parol. ) 

A.  I  did,  so  far  as  it  appertained  to  the  election  of  senator  for  this  district,  but  did  not  as 
to  any  other  candidates. 

Q.  Were  yon  not  present  when  that  tally-list  was  made  out  7 — A.  I  was  present  when  some 
tally-lists  were  made  out  at  the  first  ward,  but  do  not  know  whether  this  was  one  of  them 
or  not. 

Q.  How  many  tally-lists  did  you  see  made  out  1 — A.  Three. 

Q.  Were  they  all  alike  or  did  they  all  correspond  f — A.  They  did  ;  but  after  I  came  away  a 
new  set  were  made  out,  and  I  don't  know  what  became  of  those  I  assisted  in  making. 

Q.  In  regard  to  those  which  you  helped  make  out,  who  assisted  you  f — A.  T.  B.  Rhodes, 
E.  Maver,  E.  M.  Spann,  and,  I  think,  David  Jackson. 

Q.  Do  you  mean  that  the  tally-lists  that  were  out  after  you  left  differed  from  those  yoa 
assisted  in  making  in  regard  to  the  votes  received  by  the  candidates  for  Congress  7 — A.  I 
cannot  say  whether  they  differed  or  not. 

Q.  Did  the  tally-lists  that  you  saw  made  out  give  a  correct  statement  of  the  votes  as  they 
were  counted  from  the  ballot-box  7 — A.  If  the  man  calling  the  names  from  the  tickets  called 
the  names  correctly,  the  tally-lists  I  assisted  in  making  were  correct. 

Q.  Was  there  any  fraud  or  unfairness  in  counting  the  votes  or  making  out  the  tally-lists 
that  you  saw  or  were  aware  of  7 — A.  There  was  not. 

Q.  Who  called  off  the  votes  when  the  tally-lists  were  made  out  that  you  assisted  in  mak- 
ing f — A.  I  think  E.  M.  Spann  called  off  for  a  couple  of  hours  and  then  T.  B.  Rhodes. 
They  were  commissioners  of  election. 
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Q.  Were  there  or  not  a  oamber  of  spectators  present  daring  the  counting  ? — A.  There 
was. 

29  Q.  Did  you  or  not  hear  any  complaints  of  unfairness  by  any  member  of  either 
political  party  in  counting  t — A.  I  did  not. 

Q.  I)o  you  remember  how  the  ratio  stood  at  the  counting  of  the  votes  for  member  of  Con- 
gress  f — A.  I  do  not  remember. 

Q.  Were  you  present  during  the  entire  day  at  the  election  held  at  ward  No.  1,  held  on  2d 
November  ? — A.  I  was. 

Q.  Did  you  pay  strict  attention  to  the  manner  in  which  the  election  was  conducted  as  to 
its  fairness  or  unfairness  ? — A.  I  did,  and  thought  it  a  fair  election. 

Q.  Did  yon  hear  any  charges  of  unfairness  made  by  either  party  during  the  day? — A.  I 
did  not. 

Re-examined : 

Q.  Were  you  or  were  you  not  inside  the  room  most  of  the  day  where  the  commissioners 
were,  and  therefore  not  in  a  position  to  know  what  was  going  on  outside  f — A.  1  think  I 
was  in  and  out  of  the  room  about  equally  during  the  day. 

T.  I.  GALIBRUT. 

Sworn  to  and  subscribed  before  me  this  27th  day  of  April,  A.  D.  1875. 

S.  DUNCAN  GLENN, 

Nutary  Public, 

Testimony  of  R.  M,  Lackey. 

R.  M.  Lackey,  sworn  en  the  part  of  contestant,  William  B.  Spencer,  testifies  as  follows: 

Question.  Where  do  you  reside  ?  And  were  you  or  not  supervisor  of  resristration  and  elec 
tion  for  the  parish  of  Carroll  for  the  election  of  November  2,  1874  / — Answer.  I  reside  in  the 
parish  of  Carroll;  and  was  the  supervisor  of  registration,  as  stated. 

Q.  Were  or  not  the  election  returns  of  the  election  held  2d  November,  1874,  for  Carroll 
Parish,  which  were  put  before  and  promulgated  by  the  State  returning-board,  made  out  and 
signed  by  you  t— They  were  not  made  out  and  signed  by  me  or  by  my  authority. 

Cross-examined  by  contestee,  Frank  Morey  : 

Q.  When  did  you  first  inform  anybody  of  this  fact  ?— A.  This  is  the  first  time  that  I  have 
spoken  about  it. 

Q.  Did  you  not  tell  any  one  that  you  could  swear  to  this  before  this  morning  7 — A.  No. 

Q.  Then  vou  have  kept  this  fact  to  yourself  until  this  morning  f — A.  Yes. 

Q.  How  do  you  know  that  the  returns  put  before  the  returning-board  were  not  signed  by 
yon  7 — A.  Because  there  were  more  votes  on  the  returns  before  the  returning-board  as  pro- 
mulgated than  there  were  on  the  returns  I  signed. 

Q.  What  do  you  mean  by  saying  there  were  more  votes  on  the  returns  before  the  return- 
ing-board than  were  on  the  returns  by  you  made ;  that  is  to  say,  were  there  more  votes  for 
all  of  the  candidates  or  more  for  some  ofthem  ? — A.  There  were  some  four  of  the  candidates 
who  were  credited  by  the  returns  wjth  more  votes  then  they  received  or  I  returned  for  them. 

Q.  Did  you  ever  see  the  signatures  to  the  returns  before  the  returning-board  ?— A.  No. 

Q.  Were  the  returns  which  you  signed  correctly  made  up  from  the  returns  of  commis- 
sioners of  election  ? — A.  Yes. 

30  Q.  Do  you  know  that  the  returns  which  were  before  the  returning-board  differed 
from  the  returns  which  you  signed  in  respect  to  the  votes /or  member  of  Congress? 

(This  question  is  objected  to  by  contestant,  on  the  grounds  that  the  returns  themselves 
Would  be  the  best  evidence  of  the  matter  inquired  of.) 

A.  I  know  that  they  did  differ. 

Q.  In  what  respect  did  they  differ? 

(Contestant  makes  the  same  objection  to  this  question  as  to  the  preceding  one.) 

A.  Because  the  Republican  condidate  for  Congress,  by  my  returns,  did  not  receive  more 
Votes  than  the  other  Republican  candidates. 

Q.  What  vrte  did  Morey  receive  for  Congress  according  to  your  returns? 

(Contestant  makes  same  objection  to  this  question  as  to  the  two  preceding  ones.) 

A.  About  seventeen  hundred  and  fifty  votes. 

Q.  Do  you  mean  seventeen  hundred  and  fifty  votes  or  seventeen  hundred  and  fifty  ma- 
jority ? 

(Siame  objection  by  contestant.) 

A.  I  mean  seventeen  hundred  and  fifty  votes. 

Q.  Do  you  know  how  many  votes  were  given  for  Morey  by  the  returns  before  the  return- 
JOg-board  ? 

(Contestant  makes  same  objection  to  this  question  as  to  the  previous  ones.) 

A.  According  to  the  official  journal  of  the  State,  the  returning-board  gave  Morey  a  little 
^he  rise  of  two  thousand  votes. 

Q.  Do  you  recollect  what  Spencer*s  vote  for  Congress  was  by  the  returns  you  made  ? 

(Contestant  makes  same  objection  to  this  question  as  to  the  preceding  oues.^ 

33  EC 
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A.  As  well  as  I  can  recollect,  Spencer's  vote  was  something  over  four  hundred  and  not 
exceeding  five  hundred  votes. 

Q.  How  manj  votes  did  Spencer  get  in  the  first  ward  ? 

(Contestant  makes  same  oDJection.) 

A.  I  do  not  recollect. 

Q.  How  many  did  Spencer  get  in  the  second  ward  T 

(Contestant  makes  same  objection. ) 

A.  I  do  not  recollect. 

Q.  How  many  did  Spencer  ^t  in  the  third  ward  ? 

(Contestant  makes  same  objection.) 

A.  I  do  not  recollect. 

Q.  How  manj  did  he,  Spencer,  get  in  the  fourth  or  fifth  ward  f 

(Contestant  makes  same  objection.) 

A.  1  do  not  recollect. 

Q.  Who  assisted  you  in  making  up  your  return  from  the  returns  from  the  different  polls 
in  the  parish  ? — A.  W.  W.  Benham. 

Q.  Did  any  one  else  assist  you  ?— A.  James  S.  Millikin,  one  of  my  clerks.    Both  Benham 
and  Millikin  were  commissioned  clerks  of  the  supervisor  of  registration. 

Q.  Did  you  discharge  the  duties  of  your  uffic«  honestly  and  fairly  according  to  the  best  of 
your  ability  ? — A.  I  did. 

Q.  Mr.  opencer,  in  his  notice  of  contest,  charged  that  vou  were  the  mere  tool  of  GeoTp 
C.  Benham  and  others  of  Morey's  supporters  ;  is  that  true  or  false  f — A.  It  is  false. 
31  Q.  Do  you  recollect  that  according  to  the  returns  made  by  you,  Morey  received 

about  the  same  vote  in  the  parish  that  was  cast  for  Dubuclet  f 

(Contestant  makes  the  same  objection  to  this  question  as  to  the  previous  ones.) 

A.  He  did  not  receive  the  same  vote  as  Dubuclet  t 

Q.  What  vote  did  Dubuclet  receive  in  the  parish  t 

(Contestant  makes  the  same  objection  as  before  and  as,  also,  irrelevant.) 

A.  As  well  as  I  can  recollect,  about  two  thousand  or  more. 

Q.  How  many  more  do  you  think  ? 

(Contestant  makes  same  objection.) 

A.  I  am  unable  to  say. 

Q.  How  do  you  know  that  Dubuclet  received  as  many  as  two  thousand  f 

(Same  objection  by  contestant.) 

A.  Because  he  was  a  very  popular  man  in  the  parish,  and  ran  ahead  of  his  ticket,  manj 
white  men  and  Democrats  voting  for  him. 

Q.  How  many  Democrats  voted  for  Dubuclet  to  your  knowledge  7 

(Objected  to  by  contestant  as  irrelevant.) 

A.  1  know  of  one  who  voted  for  him,  and  I  heard  others  say  that  they  had. 

Q.  Give  the  names  of  those  whom  you  heard  say  so. 

(Contestant  makes  the  same  objection.) 

A.  James  S.  Milliken,  J.  M.  Gaddis,  Joe  Leddy,  and  James  Leddy.  These  are  all  I  do^ 
recollect. 

Q.  What  is  the  total  registration  of  this  parish  f — ^A.  Twenty-five  hundred  and  thirty. 

R.  M.  LACKEY. 

Sworn  to  and  subscribed  before  me  this  27th  April,  1875. 

8.  DUNCAN  GLENN, 

Notary  PvhlU. 

Contestant  offers  in  evidence  certified  copy  of  the  entire  record  in  case  No.  6229  on  th« 
docket  of  the  district  court  of  Carroll  Parish,  entitled  Nicholas  Burton  et  at.  vs.  Charlet 
Hicks  et  a/.,  marked  Exhibit  B. 

Contestee  Morey  objects  to  this  record  on  the  gprounds  that  it  is  r^s  inter  alios  acta.  (S^ 
appendix  for  Carroll  Parish,  Exhibit  B.) 

Testimony  of  J.  E,  Burton, 

J.  E.  Burton,  sworn  for  contestant,  William  E.  Spencer,  testifies  as  follows  : 

Question.  Where  do  you  reside  now  and  where  did  you  reside  on  the  2d  November,  1^^ ' 
— Answer.  I  reside  in  Carroll  Parish. 

Q.  Were  you  or  not  a  candidate  at  the  election  on  2d  November,  1874,  on  the  Republic*" 
ticket  in  this  parish  7  If  so,  for  what  office  ? — A.  I  was^  for  member  of  the  house  of  r^P'^' 
sentatives  for  the  State. 

Q.  Did  you  ever  examine  the  returns  of  said  election  that  were  before  and  that  were  eao* 
vassed  by  the  State  returning-board  for  the  parish  of  Carroll  ? — A.  I  did.  . 

Q.  Did  you  see  the  signature  of  R.  M.  Lackey  that  was  signed  to  said  returns  before  to^ 
returning-board;  and,  if  so,  was  it  his  genuine  signature  ?— A.  I  have  frequently^" 
Lackey's  signature,  and  to  the  best  of  my  belief  his  signature  to  said  returns  was  not^DOio^^ 
I  think  the  handwriting  was  superior  to  what  Lackey  can  write,  but  I  cannot  swear  po8'' 
tively. 


DIGEST   OF   ELECTION   CASES  515 

Q.  Are  you  acquaiDted  with  the  signatures  of  E.  M.  Spann,  Thomas  F.  Monigomerj,  and 
B.  M.  Bagley  ? 

(Contestee  objects  to  this  question. ) 

32  A.  I  am ;  but  more  particularly  with  Montgomery  and  Bag1ey*s. 

Q.  From  your  knowledge  of  the  handwriting  of  the  said  named  persons,  was  the  sig- 
nature of  £.  M.  Spann  to  the  returns  from  ward  No.  1  of  this  parish,  of  Thomas  F.  Montgomery 
to  the  returns  from  ward  No.  2,  and  R.  M.  Bagley  to  the  returns  from  ward  No.  3,  which 
were  before  the  retuming-board,  the  genuine  signatures  of  those  gentlemen  ? 

(Objected  to  by  contestee.) 

A.  They  are  not 

Q.  Were  you  acquainted  with  the  jurymen  who  tried  the  case  of  Nicholas  Burton  et  at, 
v$.  Charles  Hicks  etal.1  If  so,  please  state  whether  they  all  were  or  not  members  of  the 
Bepublican  party  of  Carroll  Parish. 

(Objected  to  by  contestee.) 

A.  According  to  my  belief  and  acquaintance  with  them,  I  being  acquainted  with  every 
person  on  the  jury,  they  were  all  Republicans. 

Cross-examined  by  contestee : 

Q.  Please  state  whether  or  not  there  were  two  factions  of  the  Republican  party  in  Carroll 
Parish.— .A  They  were. 

Q.  Did  or  did  not  both  factions  generally  support  and  vote  for  the  constitutional  amend- 
ments, for  Dubuclet  for  treasurer,  and  for  Frank  Morey  for  Congress,  from  this  district  f 

(  Objected  to  by  contestant. ) 

A.  They  did. 

Q.  Were  you  well  acquainted  with  the  sentiment  politically  of  the  Republicans  throughout 
the  parish,  and  were  you  or  not  one  of  the  leaders  or  one  wing  of  the  Republican  party  in 
this  parish  t — A.  I  was  well  acquainted  and  was  one  of  the  l^ders.  as  stated. 

Q.  Did  yoU;  either  before  or  since  the  election,  hear  or  know  of  any  Republicans  who  sup- 
ported or  voted  for  William  B.  Spencer  for  member  of  Congress  at  the  election  in  November 
last? 

(Objected  to  bv  contestant. ) 

A.  I  know  of  but  two  ;  have  heard  of  no  others. 

Q.  Was  not  the  suit  of  Burton  ei  al.  v$.  Charles  Hicks  el  al.  a  suit  between  Republicans 
growing  out  of  a  split  in  the  party  in  Carroll  Parish  f 

(Objected  to  by  contestant. ) 

A.  According  to  my  belief  there  were  Democrats  on  both  sides  of  this  suit ;  but  the 
majority  of  the  litigants  were  Republicans.  All  the  parties  to  the  suit  were  nominees  of  one 
or  the  other  wing  or  the  Republican  party  ;  but  both  of  these  wings  supported  Morey. 

Re-examined  for  contestant : 

Q.  When  you  say  that  both  factions  or  wings  of  the  Republican  party  in  Carroll  Parish 
supported  Mr.  Morey  for  Congress,  do  you  mean  that  all  the  members  of  that  party  voted 
for  nim,  and  was  there  or  not  considerable  feeling  against  Morey  among  the  members  of  that 
wing  known  as  the  Gla-Burton  vinng  of  said  party,  oecanse  of  his  favoring  George  C.  Ben- 
ham  for  State  senate  against  Jacques  A.  Gla  T — A.  I  mean  that  all  the  loading  Republicans 
supported  and  advocated  Mr.  Morey,  but  I  cannot  say  they  voted  for  him,  though  I  believe 
they  generally  did.  There  was  considerable  feeling  against  Mr.  Morey  among  the  Gla-Burton 
men  of  the  Republican  party  on  account  of  his  (Morey  s)  favoring  George  C.  Benham:  I 
mean  among  a  few  of  the  leaders. 

J.  E.  BURTON. 

Sworn  to  and  subscribed  before  me  this  27th  day  of  April,  1875. 

S.  DUNCAN  GLENN, 

Notary  Hmbtic. 

Contestant  here  closed  his  evldence-in-chief,  reserving  the  privilege  to  rebut. 

33  TESTIMONY  OF  CONTESTEE, 

Testimony  of  John  Scott, 

John  Scott,  being  sworn,  testified  as  follows  : 

Question.  Were  you  present  at  the  election  held  at  ward  No.  3  on  the  2d  of  November 
lastf — Answer.  I  was. 

Q.  Was  or  was  not  the  election  at  that  poll  fairly  conducted  as  far  as  you  observed  7 — A. 
It  was,  all  but  two  things,  which  I  did  not  think  was  right,  to  wit :  That  the  tickets  of  some 
of  our  men,  the  Gla  men,  were  taken  away  from  them  and  torn  up  by  the  Benham  men  ; 
and  Captain  Anderson,  one  of  the  commissioners,  opened  the  tickets  and  looked  at  them 
before  putting  them  in  the  box,  sometimes  pushing  them  in  the  box  with  the  ink  end  and 
Bometimes  with  the  other  end  of  his  pen. 

Q.  There  were  two  factions,  the  Gla  and  the  Benham  factions,  of  the  Republican  party, 
Were  they  not  ? — A.  There  were. 
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Q.  Did  not  both  of  these  factions  support  Morej  for  Congress  f — A.  I  believe  they  (£d ; 
most  of  them,  anyhow. 

Q.  Do  yon  know  of  any  Republicans  who  supported  Spencer  for  Congpresa  f — A.  I  don't 
believe  I  do. 

Q.  Do  yon  know  of  any  Republicans  who  did  not  support  Morey  f — A.  I  do  not. 

Q.  There  was  considerable  bitterness  between  the  two  factious  of  the  Republican  party  ib 
Carroll  Parish,  was  there  not  ? — A.  There  was. 

Q.  Was  Morey's  name  on  the  tickets  of  both  factions  f — A.  It  was. 

JOHN  SCOTT. 

Sworn  to  and  sabscribed  before  me  this  27th  day  of  April,  187.5. 

S.  DUNCAN  GLENN, 

Xoiary  pHblie. 
Testimony  of  Thomas  F,  Montgomery, 

Thomas  F.  Montgomery,  sworn  for  Frank  Morey,  contestee,  testifies  as  follows : 

Question.  Were  you  the  Democratic  commissioner  at  poll  No.  2,  in  the  pariah  of  Carroll, 
on  the  2d  of  November,  1K74  f — Answer.  I  was. 

Q.  Did  you  see  any  fraud  or  ill  practices  in  the  conduct  of  the  election  at  that  poll  f— A. 
I  did  not. 

Q.  Was  the  counting  of  the  votes  and  the  makingout  of  the  tally*]ist8  fairly  conducted f— 
A.  So  far  as  I  saw  they  were. 

Q.  Did  you  hear  any  charges  of  fraud  or  unfairness  made  ? — A.  Not  during  the  election. 

Q.  If  there  had  been  any  fraud  or  ill  practices,  would  you  not  have  been  likely  to  hare 
noticed  it  t — A.  I  would.     I  watched  the  proceedings  quite  closely. 

Q.  Did  yon  make  an  affidavit  regarding  the  votes  cast  at  poll  No.  2,  which  was  used  be- 
fore the  retuming-board  ? — A.  I  did. 

Q.  Did  you  keep  anv  memoranda  or  tally  of  the  votes  cast  at  poll  No.  2T — I  did  not  keep 
any  memorandum  of  the  vote,  except  between  Benbam  and  Gla,  on  a  little  piece  of  paper 
which  I  nut  in  my  pocket. 

Q.  Dia  yon  sign  the  returns  from  that  poll  ? — A.  I  signed  only  the  list  of  names  of  per* 
sons  who  voted ;  did  not  sign  the  tally-sheets  or  returns. 
34  Q.  Did  you  sign  all  the  papers  that  you  considered  necessary  in  connection  with 

the  election  ? — A.  I  did  not  think  at  the  time  that  it  was  necessary  to  sign  other  papers, 
and  the  other  commissioners  said  they  thought  so,  too. 

Q.  Do  you  know  of  your  own  knowledge  that  the  statements  of  votes  and  tally-sheets  that 
were  kept  and  made  out  at  poll  No.  2,  are  not  the  same  that  were  before  the  retuming-l)oard 
and  canvassed  by  them  Y — A.  I  do  not  know  anything  about  it. 

Q.  Do  you  recollect  the  number  of  votes  cast  at  poll  No.  2  for  Spencer  and  Morey  t 

(This  question  is  objected  to  by  contestant,  on  the  ground  that  the  official  returns  are  the 
proper  and  only  evidence  of  the  matter  inquired  about,  and  parol  is  inadmissible.) 

A.  I  do  not  remember. 

Cross-examined  by  William  B.  Spencer,  contestant: 

Q.  At  what  time  of  the  day  were,  the  polls  at  No.  2  opened,  and  at  what  time  of  day  did 
you  take  your  seat  as  commissioner  of  election  ? — A.  I  do  not  know  when  they  were  opeaed, 
1  not  being  present.  I  took  my  seat  as  commissioner  at  said  poll  some  time  in  the  eveDiog; 
I  do  not  recollect  the  hour;  some  time  between  1  and  3  o'clock,  I  think. 

Q.  At  what  hour  did  the  polls  close,  and  at  what  time  did  the  counting  of  the  votecloM 
at  said  pollf — A.  The  poll  closed  at  6  o'clock  Monday  evening.  The  counting  of  the  vote 
closed  'Tuesday  night. 

Q.  Were  the  tally-lists,  showing  the  votes  of  each  candidate,  made  up  and  signed  by  JOQ 
and  the  other  commissioners  in  presence  of  each  other  after  the  counting  of  the  votef—A. 
They  were  not.  I  never  signed  the  tally-lists  then  or  at  any  other  time,  or  saw  any  of  the 
other  commissioners  sign  them. 

Q.  Did  not  various  and  numerous  other  persons  not  commissioners  of  election,  or  con- 
nected with  the  election  as  officers,  keep  the  tally  lists  as  the  votes  were  counted,  and  re- 
lieving each  other,  from  time  to  time,  as  they  saw  proper  f — A.  They  did. 

Q.  If  your  name  appears  on  tallv-sheets  and  statements  of  votes  for  poll  No.  %  at  said 
election,  before  the  returning-board,  were  or  not  your  signatures  thereto  forgeries  f— A* 
They  were  forgeries  if  they  so  appear. 

Q.  Were  not  the  other  two  commissioners  of  election  who  acted  with  you  and  who  toolc 
charge  of  the  tally -sheets  and  other  papers  pertaining  to  the  election  at  poll  No.  2  members 
of  the  Republican  party  ? — A.  I  believe  they  were. 

Q.  Did  you  ever  see  the  tally-sheet  or  returns  of  the  election  of  poll  No.  2  after  the  poll" 
were  closed  on  Tuesday  night? — A.  I  never  again  saw  them. 

Re-examined  by  contestee : 

Q.  What  persons  kept  the  tally-lists  during  the  counting  of  the  votes  T — A.  Capt.  W.  B. 
B'lckej,  M.  A.  Sweet,  and  J.  D.  Therrell,  and  8.  T.  Austin,  jr.,  for  a  short  time.    Tbew 
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ftBllcmen  took  it  alternately  in  keeping  the  tallj,  relieving  eacb  other.  They  kept  it  by 
cooseDt  and  request  of  the  commissioners.  There  was  no  charge  that  the  tallies  were  un« 
fiurlj  kept,  either  then  or  since,  that  I  have  heard  of.  The  tallies  were  kept  in  presence  of 
neb  citizens  as  chose  to  attend. 

TOM  F.  MONTGOMERY. 

Sworn  to  and  subscribed  before  me  this  28th  dav  of  April,  A.  D.  1875. 

S.  DUNCAN  GLENN. 

Notary  Public, 

35  Testimony  of  C.  E.  MosSf  jr. 

Judge  C.  £.  Moss,  sworn  for  contestee,  Frank  Morej,  testifies  as  follows : 

Question.  Please  state  your  name,  residence,  and  occuj^ation. — Answer.  My  name,  Charles 
£.  lloaa,  jr.;  my  residence,  Carroll  Parish  ;  my  occupation  is  parish  Judge. 

Q.  Where  were  you  during  the  election  on  the  2d  of  Novembert  1874,  and  what  do  yoa 
know  about  the  election  f — A.  I  was  at  poll  No.  1  on  that  da^.  Was  there  from  daylight 
VBitil  5  o'clock  in  the  evening,  being  myself  a  candidate  for  parish  judge  and  nominee  o^  ome 
wjag  of  the  Republican  party,  there  being  two  wings  of  the  Republican  party  in  this  parish. 
I  belonged  to  what  was  known  as  the  Benham  wing.  I  was  very  active  all  dav  about  the 
p<dls,  and  it  I  had  seen  anything  that  was  wrong  or  unfair  I  would  have  objectea,  being  in- 
tensied  in  having  the  election  fairly  held.  At  the  time  of  the  election  I  heard  no  charges  of 
vnfaimess  made,  and  it  was  generally  conceded  that  the  election  was  fairly  held.  I  beard 
BO  qnarreling  or  unkind  woris,  and  everything  seemed  to  pass  off  pleasantlv.  Some  time 
ito'.  when  we  suit  of  Burton  v$.  Hicks  was  about  being  brought,  I  heard  cnarg^s  made  of 
peal  firaada  made  at  that  poll.     I  know  of  my  own  knowledge  that  these  charges  were  false. 

Q.  Do  you  know  about  what  number  of  votes  were  cast  at  said  poll  on  said  day  f 

(Gontestant  objects  to  this  question  on  the  ground  that  the  election-returns  Axe  the  only 
pioper  evidence  of  the  votes  cast. ) 

A.  At  5  o*clock,  when  I  left,  there  were  five  hundred  and  fifty-two  votes  cast. 

Q.  Can  yoa  tell  about  how  many  votes  had  been  cast  at  poll  No.  1  for  Morey  and  Spen- 
cer, candidates  for  Congress,  up  to  the  time  when  you  left  7 

(Contestant  objects,  on  same  grounds  as  last  above  stated,  to  this  question.) , 

A.  Nearly  all  the  votes  were  for  Morey.  Mr.  Morey  was  supported  by  both  fractions  of 
tbe  Republican  party  at  that  box,  and  there  were  but  four  Democrats  in  that  part  of  the 
wish  and  voting  at  that  box.  I  did  not  know  of  or  hear  of  any  Republicans  voting  for 
fipencer  or  against  Morey  at  that  box.  Morey*s  name  was  on  tickets  of  both  wings  of  the 
Sepoblican  party. 

Cross-examined  by  contestant: 

Q  Were  there  not  reports  made  on  the  day  of  the  election  at  poll  No.  1  that  J.  A.  Gla, 
candidate  for  State  senator,  had  withdrawn,  and  did  you  not  assist  in  circulating  such  re- 
ports t 

(Objected  to  by  contestee.) 

A.  Aboat  10  o'clock  on  the  election-day  there  was  a  circular  which  seemed  to  come  fro^ 
below,  which  contained  the  report  that  Gla  had  withdrawn  as  a  candidate  for  State  senator,, 
wideh  he,  at  the  request  of  Mr.  Sartain,  read  to  quite  a  crowd  standing  around. 

Q.  Did  you  or  not  know  that  that  circular  was  to  be  gotten  up,  and  did  you  not  assist  in 
getting  it  np  f    ^ 

(Contestee  objects  to  this  question  as  irrelevant. ) 

A.  Witness  declines  to  answer  on  the  ground  that  he  might  criminate  himself. 

C.  £.  MOSS,  Jr. 

Sworn  to  and  subscribed  before  me  this  28th  day  of  April,  A.  D.  1875. 

S.  DUNCAN  GLENN, 

Notury  Publi 

96  Testimony  of  James  S.  MUlikin. 

James  S.  Millikin,  sworn  for  contestee,  Frank  Morey,  testifies  as  follows : 

Question.  Please  state  your  name  and  residence.— Answer.  My  name  is  James  S.  Milli- 
kin, and  I  reside  in  Floyd,  in  Carroll  Parish. 

Q.  Where  were  yon  on  the  day  of  the  election,  the  2d  day  of  November  last  f t-A.  I  was 
«t  the  foarth-ward  poll,  and  a  Democratic  commissioner  at  that  poll. 

Q.  How  was  the  election  conducted  at  that  poll  t— A.  The  poll  was  opened  at  the  regular 
konr,  and  was  conducted  fairly,  I  think.    I  heard  no  charge  of  unfairness. 

Q.  Did  yoa  sign  the  election -returns  of  that  poll  t— A.  I  cannot  recollect  whether  I  did 
or  did  not,  bnt  I  think  I  did  all  that  was  required  of  us  by  the  printed  instructions  furnished 
tor  0Qrgnidanc«. 

Q.  VukYe  yon  ever  at  any  time  made  an  ex-parte  affidavit  concerning  the  votes  cast  at  said 
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poll  at  said  election  7 — A.  I  have  not,  but  Mr.  McCandless  told  me  he  had,  and  that  ha 
statement  was  in  accordance  with  the  tally-sheets. 

Q.  Was  Mr.  McCandless  a  commissioner  at  that  poll  ? — A.  He  was  not  a  commissioner 
of  election,  but  claimed  to  act  under  some  authority  ;  I  don't  know  what. 

J.  S.  MILLIKIN. 

Sworn  and  subscribed  to  this  April  28thf  1875. 

S.  DUNCAN  GLENN. 

Notary  Public 
Testimony  of  F.  R,  Barthelemy. 

F.  R.  Barthelemy,  sworn  for  contestee,  Frank  Morey,  testifies  as  follows  : 

Question.  State  jour  name  and  residence. — Answer.  Mj  name  is  F.  K.  Barthelemj,  and 
I  reside  at  Goodrich's  Landing,  ward  No.  1,  Carroll  Parish. 

Q.  State  whether  or  not  you  were  present  at  poll  No.  1  during  the  election  held  Novem- 
ber 2, 1874,  and  state  what  you  know  about  the  manner  in  which  said  election  was  held  and 
conducted. — A.  I  was  present,  and  the  election  was  conducted  fairly,  without  any  disorder. 
I  was  present  all  day  lonfif,  most  of  the  time  inside  the  room  where  the  commissioners  re- 
ceived the  votes.  Beard  no  charges  of  fraud  or  unfairness  made  by  any  one  during  the 
day.  I  was  sworn  in  by  the  commissioners  as  clerk,  and  I  assisted  them  in  tallying  the 
votes  cast  at  said  poll. . 

Q.  Did  you  keep  any  memoranda  of  the  votes  cast  at  said  poll  for  member  of  Congress 
and  other  officers  f   And,  if  so,  state  what  it  was. 

(Objected  to  by  contestant  on  grounds  as  heretofore  stated.) 

A.  1  did.  Mr.  Spencer  received  thirty- three  votes;  Mr.  Mora  five  hundred  and  sixty-nine. 
I  made  this  memoranda  from  the  result  of  the  tally-sheets,  and  it  corresponded  with  that 
made  by  the  commissioners  of  election. 

Q.  Did  you  see  the  commissioners  sign  the  returns  of  said  election  at  that  poll  ?~A  I 
did.  They  were  signed  by  £.  W.  Spann,  T.  B.  Rhodes,  David  Jackson,  who  were  the 
commissioners  of  election,  £.  M.  Spann  being  the  Democratic  commissioner.  They  were 
also  signed  by  Emanuel  Moyer,  who  claimed  to  be  deputy  United  States  supervisor. 

F.  R.  BARTHELEMY. 

Sworn  to  and  subscribed  before  me  this  28th  day  of  April,  A.  D.  1674. 

S.  DUNCAN  GLENN, 

Notary  PuUid 
37  Tutimony  of  R,  K.  Anderson. 

Robert  K.  Anderson,  being  sworn  for  contestee,  Frank  Morey,  testifies  as  follows: 

Question.  State  your  name  and  place  of  residence. — Answer.  My  name  is  Robert  K.  An- 
derson.  I  reside  in  Carroll  Parish. 

Q.  Where  were  you  at  the  election  held  on  November  2,  1874,  and  what  official  position 
did  you  occupy  f — A.  I  was  at  poll  No.  3,  ward  No.  3,  and  was  commissioner  of  eleciion  st 
said  poll. 

Q.  Have  you  in  your  possession  any  of  the  retnrns  of  the  election  held  at  any  poll  in  this 
parish  7  And,  if  so,  state  what. — A.  I  have.  It  is  the  duplicate  return  made  up  by  the  com- 
missioners of  election,  and  signed  by  them,  for  poll  No.  1,  ward  No.  ],of  this  parish.  The 
paper  which  I  now  exhibit  is  the  said  document. 

(Certified  copy  of  so  much  of  said  duplicate  as  related  to  the  vote  cast  for  candidates  for 
Congress  is  hereto  annexed  and  marked  "  Exhibit  A." — (See  appendix,  testimony  in  Carroll 
Parish.) 

(Contestant  objects  to  the  introduction  of  the  said  document  on  the  grounds  that  it  does 
not  contain  the  oath  of  the  supervisor  of  registration  verifying  it  as  required  by  law ;  tbtt 
it  is  but  a  partial  return  of  said  election,  not  accompanied  by  the  tally-sheets  or  list  of  voters 
at  said  poll,  and  has  not  been  on  deposit  in  the  clerk's  office,  sealed  up  in  the  ballot-box  for 
said  ward  with  the  ballots,  tally-lists,  and  list  of  voters  at  said  poll.) 

Testimony  of  F.  R.  Barthelemy  {recalled). 

F.  R.  Barthelemy  recalled  by  contestee,  Frank  Morey : 

Question.  Please  examine  the  document  produced  bv  R.  K.  Anderson,  and  state  whether 
you  saw  the  same  made  out  and  signed  by  the  commissioners,  and  whether  the  signatartf 
thereto  attached  are  the  genuine  signatures  of  the  commissioners. — Answer.  I  sawjthe 
documenc  made  out  and  signed  by  the  commissioners  of  election,  and  their  signatures  tf^ 
genuine. 

F.  R.  BARTHELEMY. 

Sworn  to  and  subscribed  before  me  this  28th  day  of  April,  1875. 

S.  DUNCAN  GLENN,    . 
Notary  P^^ 
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Testimony  of  R,  K»  Anderson  {resumed), 

R.  K.  Anderson's  testimony  resumed : 

Qnestion.  State  what  joa  know  of  the  manner  in  which  the  election  was  held  and  con- 
ducted at  the  poll  for  which  you  were  commissioner. — Answer.  The  election  was  peaceable 
and  fair.  I  knew  of  no  charges  of  unfairness  being  made  at  the  time.  It  was  generally 
admitted  by  both  Republicans  and  Democrats  present  at  the  polls  that  the  election  was  free 
and  fair.  The  ballots  were  counted  at  the  poll  under  the  direction  of  the  three  commission- 
ers,  namely,  myself  and  Dub  Anderson,  Republican  commissioners,  and  Robert  M.  Bagley^ 
Democratic  commissioner,  all  three  of  whom  signed  the  returns.  The  returns  were  then 
delivered  to  the  supervisor  of  registration  at  Lake  Providence,  parish-site. 

38  Q.  How  many  votes  were  cast  at  said  poll,  and  what  was  the  vote  cast  at  the  said 
poll  for  W.  B.  Spencer,  and  how  many  for  Frank  Morey,  candidates  for  Congress  ? 

(This  question  is  objected  to  by  contestant  on  the  grounds  heretofore  stated,  and  on  the 
grounds  that  the  returns  are  the  only  proper  evidence  of  the  matters  inquired  of.) 

A.  My  recollection  is  that  there  were  five  hundred  and  fifty  votes  cast  in  all.     There  were 
seven  votes  cast  for  Spencer,  two  blank  as  to  member  of  Congress,  and  the  balance  for. 
Morey. 

Cross-examined  by  contestant: 

Q.  When  were  the  returns  of  said  poll  signed,  where,  and  were  they  signed  in  duplicate 
or  only  one  set  made  out  t — A.  They  were  signed  and  sworn  to  the  next  day  after  the  elec- 
tion, not  at  the  polls,  but  at  Providence.  They  were  sworn  to  before  S.T.  Austin,  justice  of 
the  peace ;  said  returns  were  not  made  in  duplicate,  but  a  single  copy  made. 

Q.  In  stating  the  number  and  result  of  the  votes  at  said  poll,  are  vou  positive,  or  do  you 
only  speak  from  memory  t — A.  I  speak  from  memory  onlv  as  regards  the  total  number  of 
votes  cast.  I  am  positive  as  to  the  two  blank  votes  and  toe  number  of  votes  by  Spencer ; 
am  positive  that  Morey  got  ths  balance.  1  am  positive  that  there  were  more  than  five  hun- 
dred votes  cast. 

R.  K.  ANDERSON. 

Sworn  to  and  subscribed  before  me  this  2^th  day  of  April,  A.  D.  1875. 

S.  DUNCAN  GLENN, 

Notary  Public, 
Testimony  of  David  Jackson, 

David  Jackson,  sworn  for  contestee,  Frank  Morey,  testifies  as  follows. 

Question.  State  your  name,  residence,  and  occupation. — Answer.  My  name  is  David 
Jackson  ;  I  reside  in  Carroll  Parish,  ward  No.  1,  and  am  clerk  of  the  district  court. 

Q.  Where  were  you  during  the  election  held  November  2,  1874  ? — A.  I  was  at  poll  No.  I, 
and  a  commissioner  of  election  there.  Was  present  from  the  time  the  polls  opened  until  they 
closed,  and  remained  until  the  vote  at  that  poll  was  counted,  and  assisted  in  counting  the 
same. 

Q.  Did  all  the  commissioners  assist  in  making  the  count  of  the  vote  cast,  and  did  they  all 
sign  the  returns  7 — A.  They  did. 

Q.  How  many  copies  of  the  returns  were  made  t — A.  Three  copies. 

Q.  Examine  the  document  presented  by  R.  K.  Anderson  as  a  return  from  the  first  ward, 
and  state  whether  it  is  one  of  the  original  returns  made  out  and  signed  by  yourself  and  the 
other  commissioners  of  election. — A.  It  is  one  of  the  originals,  and  was  signed  by  myself 
and  the  other  commissioners  after  we  had  counted  the  votes  at  that  poll.  The  other  com- 
missioners signed  in  my  presence. 

Q.  Does  this  return  contain  a  correct  statement  of  the  vote  cast  for  member  of  Congress 
and  other  candidates  at  that  poll  7 

(Contestant  objects  to  this  question.) 

A.  It  does. 

(Certified  copy  of  a  portion  of  the  document  referred  to  appears  in  the  record  marked 
"Exhibit  A.") 

Q.  Did  yon  have  a  good  opportunity  to  see  and  to  know  how  the  election  was  conducted 
at  that  poll  f    And,  if  so,  state  w  hat  you  know  of  it. — A.  I  had  a  good  opportunity.    The 

39  election  was  conducted  peaceably,  and  as  fairly  as  an  election  could  be ;  I  heard  no 
charges  of  unfairness  made  by  anybody ;  every  voter  had  a  chance  to  vote  as  he  saw  fit. 

Mr.  Spann,  the  Democratic  commissioner,  kept  the  list  of  votes  ;  Mr.  Rhodes,  the  Republican 
commissioner,  kept  the  tally-list,  and  1  took  the  votes  as  they  were  handed  in  by  the  voters 
and  put  them  in  the  ballot-box.  The  various  candidates  and  others  had  access  to  our  room 
in  which  we  received  the  votes,  so  that  they  could  see  that  the  election  was  conducted 
fairly.  There  was  no  dissatisfaction  expressed  by  any  one  as  to  the  manner  iu  which  the 
election  was  conducted. 

Q.  Did  the  voters  generally  hand  vou  their  ballots  t — A.  They  did. 

Q.  Was  or  not  there  a  large  crowd  about  the  voting-place  at  certain  portions  of  the  day, 
"«vho  were  anxious  to  vote  without  much  delay? — A.  There  was. 


520  DIGEST   OF   ELECTION   CASES. 

Q.  Did  or  not  a  portion  of  this  crowd  try  to  vote  ahead  of  others,  out  of  their  **  turn/*  as 
it  was  called  ?  Ana,  if  so  state  how  it  was  done. — A.  A  ^od  many  would  crowd  up  to  the 
window  where  the  hox  was,  and  try  to  vote  one  before  the  other.  Some  of  them  had  short 
sticks  with  the  ends  split,  to  which  they  stack  their  ballots  and  handed  them  ap  to  the  com* 
missioner  ahead  of  others  who  were  nearer  to  the  ballot-box. 

Q.  Did  not  yon  take  all  the  votes  that  were  so  handed  by  the  voters  and  pat  them  in  the 
ballot*box  ? — A.  The  voters  handed  ap  the  registration^papers  with  their  votes.  I  handed 
the  refl[istration-paper  to  Mr.  Rhodes  toe  other  commissioner,  who  indorsed  it.  I  then  pat 
the  ballot  in  the  dox. 

Q.  Where  was  the  ballot-box  placed? — A.  Rig^ht  in  the  window,  in  si^ht  of  the  voten 
who  were  outside.    Each  voter  who  wished  could  see  me  deposit  the  vote  in  the  box. 

Q.  Do  you  know  Caesar  Johnson  t  What  is  his  reputation  f — A.  I  know  him,  and  do 
not  think  he  has  a  very  good  character. 

Q.  Would  you  believe  him  under  oathf — A.  I  would  not. 

Q.  Who  handed  back  the  registration-papers  to  the  voters  after  they  were  indorsed  by  the 
commissioner  f — A.  They  were  handed  bacx  by  myself  or  by  Mr.  E.  Mayer,  who  claimed 
to  be  acting  as  the  Democratic  deputy  United  States  supervisor. 

Q.  Was  there  or  not  any  money  handed  back  by  yourself  or  any  other  person  with  the 
registration-papers?— A.  There  was  not. 

Q.  Did  or  not  you  hear  of  any  such  report  or  charge  being  made  during  the  dav  of  elec* 
tion  by  any  member  of  either  political  party  ? — A.  I  did  not.  I  would  most  liKely  have 
heard  any  such  report  had  it  been  made. 

Cross  examined  by  contestant : 

Q.  Are  you  or  not  a  member  of  the  Republican  party  and  a  strong  and  active  partisan  of 
the  same  ?— A.  Am  a  strong  Republican,  but  do  not  think  I  am  a  very  active  politician. 

DAVID  JACKSON. 

Sworn  to  and  subscribed  before  me  this  29th  day  of  April,  A.  D.  1875. 

8.  DUNCAN  GLENN. 

Notary  Public. 
Testimony  of  Robert  M,  Bagley, 

Robert  M.  Bagley,  sworn  for  Frank  Morey,  contestee,  testifies  as  follows : 

Question.  State  your  name,  residence,  and  occupation^  and  where  vou  were  on  the 
40        2d  November,  1874,  at  the  election,  and  what  position  did  you  hold  f — Answer.  My 
name  is  Robert  M.  Bagley.    I  reside  in  the  third  ward,  parish  of  Carroll,  am  a 
planter  and  a  merchant,  and  was  appointed  and  served  as  Democratic  oomraiasiouer  ot  elec- 
tion for  poll  No.  3,  parish  of  Carroll. 

Q.  Were  you  present  all  day  during  the  election  and  afterward  until  the  vote  cast  at  said 
poll  was  countea  ? — ^A.  I  was. 

Q.  State  how  the  election  at  that  poll  was  conducted. — A.  The  election  was  conducted 
very  loosely.  I  know  that  the  law  was  not  complied  with  in  many  iastances.  There  were 
a  g^eat  many  charges  of  unfairness  which  I,  as  commissioner,  attempted  to  correct,  but  wm 
overruled.  There  was  some  disturbance  on  the  day  of  the  election  between  contending  par* 
ties,  especially  among  the  constables,  who  were  very  partisan,  all  belonging  to  the  same 
side.    Candidates  for  office  were  allowed  to  keep  the  tally-sheets. 

Q.  Specify  the  instances  in  which  the  law  was  not  complied  with. — A.  Parties  were  al- 
lowed to  vote  who  I  know  were  under  age,  and  others  who  had  not  proper  registration-cer- 
tificates. The  ballots  were  not  counted  nor  returns  made  out  until  thirty-six  li^urs  after  the 
closing  of  the  polls.  The  official  count  upon  which  the  returns  were  made  was  made  in 
Providence  thirty-six  hours  after  the  close  of  the  election.  The  box  was  opened  at  the  paU 
at  the  conclusion  of  the  election  and  the  names  of  persons  voted  for  called  off ;  but  there 
was  no  official  count  kept  of  them  at  that  time. 

Q.  Did  you  or  not  yourself  keep  an  account  of  the  votes  that  were  cast  at  that  poll  u 
made  ont  Vrom  the  actual  count  of  the  votes  cast  t— A.  I  kept  one  of  the  tally-sbeeti ; 
whether  the  count  was  correct  or  not  I  do  not  know.  I  tallied  as  the  names  were  called 
from  the  ballots. 

Q.  Who  called  the  names  from  the  ballots  ? — A.  R.  K.  Auderson,  one  of  the  Republican 
commissiooers. 

Q.  Were  or  not  the  votes  called  off  in  the  presence  of  other  parties  ? — A.  There  were 
other  parties  in  the  room.    Whether  they  saw  the  names  on  the  tickets  called  I  do  not  knoir. 

Q.  Did  the  tally-sheet  that  vou  kept  agree  with  the  return  from  that  poll  which  you  signed 
and  swore  to  as  being  correct  T 

(Contestant  objects  to  this  Question.) 

A.  The  tally-sheet  which  1  kept  did  correspond  with  the  return  which  I  signed  sod 
swore  to. 

Q.  Did  not  the  commissioners  adopt  the  tally-sheet  which  you  kept  as  the  correct  tally* 
sheet? 

(Question  objected  to  by  contestant.) 

A.  They  did,  because  the  balance  of  the  tally-sheets  did  not  correspond. 
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Q.  On  the  return  which  you  swore  to  as  beinpf  the  correct  statement  of  votes  cast  at  poll 
No.  3,  bow  many  votes  were  cast  for  William  B.  Spencer  for  Congress  and  Frank  Morey  for 
Confess  f 

(This  question  is  objected  on  grounds  previously  stated  to  other  questions  by  contestant.) 

A.  I  do  not  remerotler  either  now  well  enough  to  swear  to  them. 

Q.  Did  you  or  not  make  affidavit,  which  affidavit  was  before  the  returning-board,  in  which 
you  stated  the  exact  number  of  votes  cast  for  W.  B.  Spencer  and  for  Frank  Morey  for  Con- 
gresa^  and  which  affidavit  stated  that  this  was  the  vote  stated  in  the  returns  which  you 
signed  and  swore  to  as  being  the  correct  statement  of  the  votes  cast  for  Morey  and  for 
Spencer,  respectively,  at  poll  No.  3  7 

(This  question  objected  to  by  contestant.) 
41  A.  I  know  I  made  an  affidavit  before  the  retnrning-board,  and  think,  though  I 

am  not  positive,  that  I  stated  therein  the  vote  for  Morey  and  Spencer.    My  state- 
ment in  that  affidavit,  whatever  it  was,  was  correct. 

Q.  If  in  that  affidavit  yon  swore  that  William  B.  Spencer  received  seven  votes  and  Frank 
Morey  five  hundred  and  ten,  was  or  not  that  the  correct  statement  i»f  the  votes  cast  for  those 
persons? 

(Contestant  objects  to  this  question.) 

A.  It  was. 

Q.  Do  you  know  of  any  person  at  poll  No.  3  who  was  prevented  from  voting  by  any  dis- 
turbance which  took  place  on  the  day  of  the  election  f — A.  I  do  not. 

Q.  Do  you  know  of  any  person  at  poll  No.  3  who  voted  for  Morey  for  Congress  who  did 
not  do  so  of  his  own  choice  f — A.  I  do  not. 

Q.  Was  anybody  arrested,  or  did  you,  as  commissioner,  arrest,  ask  to  have  arrested,  or 
isaue  a  warrant  for  the  arrest  of  any  person  for  violation  of  the  election-law  at  poll  No.  3  on 
the  day  of  election? — A.  I  did  not. 

Q.  When  you  stated  that  the  counting  of  the  ballots  was  not  commenced  until  thirty-aix 
hours  after  the  election,  do  you  mean  that  the  counting  of  the  votes  which  you  tallied,  and 
which  was  adopted  by  the  commissioners  as  the  correct  tally,  was  not  commenced  till  thirty- 
six  hours  after  the  election  f — A.  What  I  mean  by  the  official  count  having  been  made  at 
Providence  is  this :  At  the  conclusion  of  the  tallying  of  the  votes  at  the  poll,  and,  I  think, 
without  having  cast  up  the  tallies,  the  ballot-box,  with  the  tally-sheets,  votes,  d&c,  in  it, 
sealed  up,  was  taken  to  Providence  by  R.  K.  Anderson  and  Nelson  Blackwell,  Republican 
deputy  United  States  supervisor  for  sf^d  poll,  to  be  delivered  to  the  clerk  of  the  court.  I 
went  to  Providence  on  Wednesday,  and,  with  the  other  commissioners,  recounted  the  votes, 
finding  them  to  correspond  with  the  tally-sheets  ;  we  made  up  the  returns  and  signed  them, 
and  swore  to  their  correctness. 

Cross-examined : 

Q.  When  you  state  that  on  getting  to  Providence  you  and  the  other  commissioners  re- 
counted the  votes,  do  you  mean  that  you  again  called  over  and  tallied  each  name  on  each 
ticket,  or  that  yon  only  counted  the  number  of  tickets  in  the  box  ? — A.  I  mean  that  at 
Providence  we  only  counted  the  number  of  tickets  in  the  box,  and  did  not  tally  them  over 
again. 

Q.  Were  you  or  not,  after  closing  up  the  box  and  tallies  and  ballota  at  the  polls,  con- 
stantly with  that  box  until  your  returns  had  been  made  and  sworn  to ;  and  where  was  the 
box  in  the  mean  time  7 — I  was  not  constantly  with  it.  I  saw  the  box  in  Providence  on 
Tuesday  evening,  in  possession  of  the  Republican  deputy  United  States  supervisor,  and  Mr. 
Anderson.  They  took  the  box  out  of  Providence  that  evening.  I  do  not  know  of  my  own 
knowledge  where  they  took  it. 

Q.  Why  were  you  not  with  that  box  all  the  time  ? — A.  We,  the  commissioners,  agreed  to 
put  the  box  in  the  hands  of  the  said  United  States  supervisor  to  bring  to  Providence.  This 
arrangement  was  made  for  our  mutual  convenience. 

Q.  In  making  your  tally-list,  did  you  verify  it  by  the  votes  themselves? — A.  I  did  not. 

Q.  Did  you  see  what  purported  to  be  your  signature  to  returns  and  tally-sheets  put  before 
and  canvassed  by  the  State  returning-board ;  and,  if  so,  weie  your  signatures  thereto  gen- 
uine ? — A.  I  did  see  said  returns,  and  what  purported  to  be  my  signature  to  the  returns  of 

poll  No.  3  was  a  forfferv. 
4%  Q.  Yon  have  stated  that  you  did  not  take  any  steps  to  arrest  disturbers  o/  order  at 

said  poll  No.  3 ;  why  did  you  not  do  so  ? — A.  Because  I  was  not  conversant  with  the 
election  law  and  did  not  know  that  I  was  authorized  to  do  it. 

Q.  Did  you  see  at  said  poll  any  undue  influence  or  effort  to  prevent  voters  from  voting  as 
they  wish^  ;  and,  if  so,  what  7 — A.  I  did  see  undue  influence  used.  I  saw  one  man  havo 
nearly  all  of  his  clothes  torn  off  of  him  by  parties  attempting  to  get  him  to  vote  as  they 
wished.    The  man  told  me  afterward  that  he  would  have  voted  differently,  but  was  afraid. 

Re-examined  by  contestee,  Frank  Morey  : 

Q.  Was  there  any  material  difference  between  the  tally-sheet  kept  by  you  and  that  kept 
by  other  parties ;  and,  if  so,  what  ? — A.  There  was  a  considerable  difference ;  I  cannot  atote 
the  exact  amount. 
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Q.  This  man  who  told  you  he  would  have  voted  differently,  did  he  tell  you  he  would  have 
voted  differently  as  to  member  of  Coufirress  T — A.  He  did  not. 

R.  M.  BAGLEY. 

Sworn  to  and  subscribed  before  me  this  29th  day  of  April,  1875. 

S.  DUNCAN  GLENN, 

Notary  Public. 

Testimony  of  T.  B,  Rhodes* 

T.  B.  Rhodes,  sworn  for  contestee,  Frank  Morey,  testifies  as  follows : 

Question.  What  is  your  name,  residence,  and  occupation  T — Answer.  My  name  is  Thomas 
B.  Rhodes ;  my  residence  is  in  Carroll  Parish ;   my  occupation,  a  planter. 

Q.  Were  you  a  commissioner  of  election  at  poll  No.  1,  Carroll  Parish,  at  the  election  2d 
November,  1674  T — A.  I  was. 

Q.  Were  yuu  present  at  said  poll  during  the  entire  day  of  the  election  T — A.  I  was. 

Q.  Did  you  see  any  fraud  or  ill-practices  at  the  election  held  at  that  poll! — A.  I  did  not. 

Q.  Did  you  hear  of  any  at  the  time  ? — A.  I  did  not. 

Q.  Did  you  take  part  in  counting  the  votes? — A.  I  assisted  in  counting  the  votes. 

Q.  Were  the  votes  fairly  counted  and  were  the  tally-lists  and  returns  accurately  made 
out  ? — A.  They  were,  so  far  as  I  know. 

Q.  Do  you  remember  how  many  votes  were  cast  at  that  poll  for  W.  B.  Spencer  for  Con- 
gress and  how  many  for  Frank  Morey  ?    If  so,  state  the  number. 

(Contestant  objects  to  this  question.) 

A.  Thirty-three  votes  for  Spencer  and  five  hundred  and  sixty-nine  for  Morey. 

Q.  Was  any  one  compelled  at  that  poll  to  pass  his  ballot  up  to  the  commissioner  on  a 
stick  T— A.  No  one  was. 

Q.  Could  not  every  elector  have  voted  with  his  hand  from  the  ground  ? — A.  All  could 
have  done  so. 

Q.  Was  any  one  permitted  to  vote  at  that  poll  who  did  not  present  the  proper  registration- 
papers  f — A.  Not  that  I  know  of. 

Q.  Was  there  any  Democrat  present  during  the  election  at   that  poll  ? — A.  There  was ; 
Mr.  Spann,  a  commissioner,  was  present. 

Q.  Did  he  take  exception  to  anything  that  was  done  in  the  conduct  of  the  election  t — A. 
He  did  not. 
43  Q.  Please  state  how  the  ballot-box  at  that  poll  happened  to  be  placed   at  a  win- 

dow.— A.  We  commenced  voting  at  the  door  of  the  building  in  the  morning,  and 
nailed  strips  across  the  door  to  keep  the  crowd  out.    The  crowd  b^zame  so  noisy  and  80> 
eager  to  vote  that  in  pressing  against  the  strips  they  broke  them  off.    Some  one  then  pro- 

Sosed  that  the  box  be  removed  to  the  window.     It  was  then  placed  on  a  table  by  the  win* 
ow,  so  that  the  top  of  the  box  was  above  the  window-sill. 

Q.  Was  there  any  objection  on  the  part  of  the  Democratic  commissioner  or  any  party 

present  to  placing  the  box  at  the  window? — A.  There  was  no  objection,  but  it  was  suggested 

oy  some  one  that  each  voter  had  a  right  to  place  his  ballot  in  the  box  with  his  own  hand.    So 

we  caused  it  to  be  proclaimed  that  any  one  who  wished  to  place  his  ballot  in  the  ballot-box 

himself  could  come  in  the  room  and  do  so  ;  and,  accordingly,  many  did  do  so. 

Q.  Could  the  ballot-box  at  the  window  be  seen  by  the  voters  outside  ? — A.  It  could  be 
seen  by  the  voters  all  the  time  from  the  outside. 

Q.  How  high  was  the  window  from  the  ground  ?. — A   I  measured  it,  and  my  recollection 
is  that  it  was  between  5  feet  8  inches  and  5  feet  10  inches  from  the  ground. 

Q.  The  document  produced  by  R.  K.  Anderson  and  purporting  to  be  one  of  the  originaL 
returns  from  poll  No.  1  is  here  produced.     Is  your  signature  to  this  document  genuine?  — 
A.  It  is.     I  made  out  the  returns  and  signed  them  in  the  presence  of  the  other  commission- 
ers and  they  signed  it  in  my  presence,  and  the  statement  of  the  votes  therein  given  is  a  cor- 
rect statement  of  the  votes  cast  at  that  poll. 

Cross-examined  : 

Q.  You  stated  that  the  voter  could  at  all  times  see  the  ballot-box  at  the  window.  Do  yo 
mean  by  this  that  the  person  approaching  the  window  to  hand  in  his  ballot  could  at  all  times 
see  the  box  and  the  deposit  of  his  ticket  therein? — A.  No,  sir;  I  meant  that  in  the  firs^ 
portion  or  the  day,  when  the  box  sat  close  to  the  window,  a  person  handing  up  his  ticke 
could  see  it  put  in  the  box :  that  later  in  the  day,  on  account  of  the  voting  on  sticks,  w 
moved  the  box  back  from  the  window,  when  a  person  close  to  the  window  could  not  see  h' 
ticket  deposited. 

Q.  Do  you  know  that  all  the  men  handing  up  tickets  and  registration -papers  to  vote  we 
the  men  named  in  the  registration-papers  7 — ^A.  I  do  not. 

Re-examined  by  contestee ; 

Q.  Was  any  charge  of  fraudulent  voting  made  at  the  time  of  the  election  by  any  one  ? 
A.  Not  that  I  heard. 
Q.  Did  not  the  possession  of  the  certificate  of  registration  entitle  the  holder  thereof 
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Tote,  unless  it  was  charf^ed  and  proven  that  the  holder  thereof  was  not  the  person  named 

nderstandine  of  the  law 
THOS.  B.  RHODES. 


-   —  — »     —  ~-  —    B^  ~ f  ~       -         ~  —  -  —  --  ^  ~ 

and  described  therein? — A.  That  was  the  practice  there  and  my  understandine  of  the  law. 

\  B.  R 


Sworn  to  and  subscribed  before  me  this  29th  day  of  April,  1875. 

S.  DUNCAN  GLENN, 

Notary  Public. 

Testimony  of  Charles  E,  Moss  {recalled). 

Judge  Charles  E.  Moss  recalled  for  contestee,  Frank  Morej: 

44  Question.  State  what  you  know  of  the  matter  of  voting  on  sticks  at  poll  No.  1. — 
Answer.  This  voting  was  done  at  a  negro  cabin.    There  was  a  large  crowd  around  the 

window,  and  some  voters  who  could  not  approach  the  window,  in  order  that  thej  might  vote 
earlier,  placed  their  ballots  on  sticks  and  passed  them  up  to  the  commissioner.  There  were 
perhaps  sixtj  or  seventy  votes  cast  in  this  way. 

C.  E.  MOSS,  Jr. 

Sworn  to  and  subscribed  before  me  this  29th  day  of  April,  A.  D.  1875. 

S.  DUNCAN  GLENN, 

Notary  Ptiblic, 

Testimony  of  John  M,  Gaddis, 

John  M.  Gaddis,  sworn  for  contestee,  Frank  Morey,  testifies  as  follows : 

Question.  State  your  name,  residence,  occupation  ;  where  and  in  what  capacity  were  you 
during  the  election  on  the  2d  of  November,  1874. — Answer.  John  M.  Gaddis  ;  fourth  ward, 
CarroU  Parish ;  physician  and  planter;  and  was  commissioner  of  election  at  poll  No.  4, 
parish  of  Carroll. 

Q.  State  what  was  the  character  of  the  election  held  at  that  poll  on  that  day,  the  number 
of  votes  cast  at  that  poll,  and  the  number  received  by  each  candidate  for  Congress. 

(Contestant  objects  to  this  question.) 

A.  It  was  fair,  quiet,  and  peaceable,  and  was  so  admitted  at  the  close  by  everybody. 
There  were  two  hundred  and  twenty-nine  votes  cast  in  all,  of  which  number  Frank  Morey 
received  one  hundred  and  fifty-five  and  William  B.  Spencer  seventy-four  for  member  of 
Congress.  At  the  close  of  the  polls  the  votes  were  counted  by  myself  and  the  other  com- 
missioners, the  returns  made  up,  and  signed  by  J.  S.  Millikin  and  myself,  and  I  am  very  cer- 
tain by  Mr.  Pride,  the  other  commissioner.  Returns  and  poll-lists  were  then  sent  with  the 
ballot-box  and  ballots,  by  J.  S.  Millikin,  the  Democratic  commissioner,  to  Providence,  to  be 
delivered  to  the  proper  officer. 

Sworn  to  and  subscribed  before  me  this  30th  d^y  of  April,  1875. 

J.  M.  GADDIS. 
S.  DUNCAN  GLENN, 

Notary  Public, 

Testimony  of  M,  A,  Sweet. 

Marion  A.  Sweet,  sworn  for  contestee,  Frank  Morey,  testifies  as  follows : 

Question.  State  your  name,  residence,  and  occupation,  and  where  you  were  during  the 
election  held  in  this  parish  on  the  2d  of  November,  1874. — Answer.  My  name  is  Marion  A. 
Sweet ;  residence  at  Providence,  ward  No.  2,  Carroll  Parish ;  recorder  for  said  parish  ;  at 
poll  No.  2  the  greater  portion  of  the  day. 

Q.  Was  the  election  at  said  poll  fairly  conducted  7 — A.  It  was. 

Q.  Did  you  hear  any  complaints  made  by  any  party  on  the  day  of  the  election  at  said 
pollf—A.  I  did  not. 

Q.  Did  general  good  feeling  seem  to  prevail  at  the  poll  t — A.  It  did  ;  everything  seemed 
to  be  harmonious. 

Q.  Were  you  present  at  the  tallying  of  the  votes  at  that  poll  7 — A.  Only  part  of  the 
time. 

45  Q.  Was  the  tally  fairly  kept  while  you  were  there? — A.  It  was. 
Q.  Did  several  parties  keep  tally  t — A.  They  did. 

Q.  Were  these  tallies  compared  f — A.  They  were  while  I  was  tallying. 
Q.  Are  you  quite  sure  that,  by  means  of  thi8_comparison,  the  tallies  were  correctly  kept 
while  you  were  present  7 — A.  I  am. 

M.  A.  SWEET. 

Sworn  to  and  subscribed  before  me  this  30th  day  of  April,  1875. 

S.  DUNCAN  GLENN, 

Notary  Public, 
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Te$timoHif  of  E.  if.  Spanu, 

E.  M.  Spann,  sworn  for  contoBtee,  Frank  Morej,  testified  as  follows : 

Question.  State  jour  name,  residence,  occupation,  and  where  you  were  on  the  daj  of  the 
election  held  in  Carroll  Parish,  on  the  2d  day  of  November,  1874.— Answer.  My  name  is 
£.  M.  Spann  ;  reside  in  the  first  ward  Carroll  Parish  ;  am  a  planter ;  and  was  Democratic 
commissioner  of  election  at  poll  No.  1  in  Carroll  Parish. 

Q.  Were  you  there  all  day? — ^A.  I  was. 

Q.  Did  you  assist  in  making  up  the  returns  at  the  close  of  said  election  f  —A.  I  assisted 
in  calling  off  the  votes.  T.  B.  Rhodes,  another  commissioner,  kept  one  of  the  tallies,  and 
somet  ober  parties  present  kept  other  tallies  ;  finding,  upon  footing  tnem  up,  the  tallies  did  not 
all  agree,  we  counted  the  votes  all  over  again,  and  the  tallies  then  kept  did  agree.  The  re- 
turns were  then  written  up ;  there  were  either  two  or  three  copies ;  and  the  other  commis- 
sioners and  myself  then  signed  them  in  the  presence  of  each  other. 

Q.  (The  document  A  produced  by  R.  K.  Anderson  being  produced  and  exhibited  to  the 
witness.)  Is  this  document  one  of  the  original  returns  made  out  at  poll  No.  1  and  signed 
by  you  and  the  other  commissioners,  and  does  it  give  the  true  result  of  the  election  held  at 
poll  No.  IT 

(This  question  is  objected  to  by  contestant. ) 

A.  It  is  one  of  the  original  returns  that  was  made  up  and  signed  by  the  commissioners, 
and  it  gives  the  true  result  of  the  election  at  said  poll. 

Q.  After  the  retnrns  were  made  out  what  was  done  with  them  and  the  other  papers  per- 
taining to  the  election  at  that  poll,  and  with  the  ballot-box  containing  the  ballots  cast  at 
that  poll  t — A.  David  Jackson,  another  commissioner,  and  myself  took  them  to  Providence, 
the  parish -site,  and  deposited  them  in  the  office  of  the  clerk  of  the  conrt,  all  except  the  re- 
turns, one  cop^  of  which  was  left  with  the  clerk  of  the  court  and  another  given  to  the  su- 
pervisor of  registration  of  the  parish. 

Q.  Did  the  commissioners  of  election  at  that  poll  give  the  voters  reasonable  opportunity 
to  vote,  and  was  it  or  not  generally  admitted  that  the  election  was  conducted  fairly  ?— A.  I 
think  they  had  ample  opportunity  to  vote.  I  heard  no  complaints  against  its  fairness  un^il 
after  the  election  was  over. 

Q.  Did  you  see  or  did  you  know  of  or  did  you  hear  of  any  greenbacks  being  handed  out 
to  voters  by  any  commissioner  or  other  person  ? — A.  I  did  not  see  an>  thing  of  the  kind,  nor 
hear  of  it. 

Q.  Do  you  know  Nicholas  Burton  T — A.  I  do. 

Q.  State  whether  or  not  he  was  present  in  the  room  with  the  commissioners  frequently 
during  the  day  of  election  watching  how  it  was  conducted,  and  whether  or  not  he 
46  made  any  complaint  of  unfairness  to  the  commissioners  or  other  persons,  so  far  as  you 
know  or  heard  7 — A.  He  was  present  the  greater  part  of  the  day  m  the  commissioners' 
room  and  seemed  to  be  watching  the  voting  very  closely.  I  do  not  recollect  of  hearing  him 
make  any  complaints  while  the  voting  was  going  on.  He  complained  of  being  defrauded 
of  a  few  votes  between  the  first  and  second  counts. 

Cross-examined  by  contestant : 

Q.  If  your  name  appeared  upon  returns  from  the  first  ward  before  the  retuming-board 
showing  a  diffeient  result  from  that  now  stated  by  you,  was  or  not  your  signature  thereto 
genuine  T — A.  My  signature  thereto,  if  such  w^ere  the  facts,  was  either  a  forgery  or  the  re- 
turn itself  had  beien  changed  or  falsified. 

E.  M.  SPANN. 

Sworn  to  and  subscribed  before  me  this  30th  day  of  April,  A.  D.  1875. 

S.  DUNCAN  GLENN. 

Notary  PMic, 
Testimony  of  T.  B.  Rhodes  (recalled), 

T.  B.  Rhodes  recalled  for  contestant: 

Question.  Have  you  had  any  conversation  since  the  election  on  2d  November,  1874,  with, 
Nicholas  Burton, regarding  the  fairness  of  the  election  held  on  that  day  at  poll  No.  If  If 
so,  please  state  it. — Answer.  The  first  conversation  I  had  with  him  was  the  day  after  the 
election: — the  day  we  signed  the  returns.  Burton  was  claiming  to  be  United  Stages  com- 
missioner at  the  poll.  He  said  he  thought  we,  the  commissioners,  acted  fair  in  this  matter. 
I  wrote  or  dictated  a  certificate  on  the  tally-roll  that  Mr.  Mayer,  the  other  United  States 
commissioner,  kept.  The  certificate  stated,  in  substance,  that  the  election  was  perfectiy 
fair,  and  that  tally-sheet  exhibited  the  true  result  of  the  election  at  that  poll.  Mr.  M^yer  an4 
Mr.  Burton  both  signed  the  certificate.  I  had  a  conversation  with  Nicholas  Burton  again 
about  a  week  after  the  election.  He  had  just  received  the  news  of  the  election  of  Gla  as 
State  senator.  Gla  was  a  candidate  on  the  same  ticket  as  Barton.  They  were  both  col- 
ored men  and  nominees  of  the  same  wing  of  the  Republican  party.  He  said  that  he  was 
satisfied  that  his  wing  of  the  party  was  overwhelmingly  defeated  in  the  parish,  but  was  sat- 
isfied as  Gla  was  elected  senator  from  this  district.    He  further  said  that  the  commissioners 
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at  poll  No.  ]  should  have  given  him  thirteeo  more  ballots  than  they  did,  for  the  last  count 
g^ave  him  that  mauy  less  than  the  first  count  did.  He  expressed  bis  dissatisfaction  in  no 
other  respect. 

Q.  Do  you  know  a  colored  voter  named  Carson  Johnson,  and  did  yon  hear  that  he  re- 
potted that  *' greenbacks"  were  handed  out  at  the  window  at  poll  No.  1 T  And,  if  so,  state 
what  you  know  of  him  and  of  the  story,  and  of  the  facts  in  the  ease. — A.  I  know  him  and 
heard  him  give  his  evidence  to  the  effect  stated  before  the  district  court.  I  know  nothing  of 
him  personally,  but  I  do  know  that  his  statement  that  David  Jackson,  one  of  the  commis- 
sioners, rolled  up  greenbacks  in  the  registration-papers  and  handed  them  back  to  the  voters 
is  untrue ;  because  the  tickets  or  ballots,  together  with  the  registration-papers,  were  handed 
vp  to  David  Jackson,  who  took  the  ballot  and  banded  the  registration-papers  to  me,  which 
I  indorsed  "  voted.*'    Jackson  then  put  the  ballot  in  the  box  and  I  handed  the  regis- 

47  tration-paper  to  Mr.  Mayer,  who  was  acting  as  Democratic  United  States  supervisor, 
and  who  handed  it  out  to  the  voter.    I  never  heard  this  report  from  any  other  source, 

and  I  don't  believe  it  was  possible  to  be  true  without  my  having  some  knowledge  of  it. 

THOS.  B.  RHODES. 

Sworn  to  and  subscribed  before  me  this  May  1,  1875. 

8.  DUNCAN  GLENN, 

NokiTff  Public, 
TesHmomy  of  Hiram  R,  Loit. 

Col.  Hiram  R.  Lott,  sworn  for  Frank  Morey,  contestee,  testifies  as  follows : 

Question.  What  is  your  name,  residence,  and  occupation,  and  where  were  you  at  the  elec- 
tion on  the  2d  day  of  November,  J874  ? — Answer.  Hiram  R.  Lott;  ward  No.  4,  Carroll  Par- 
ish ;  planter ;  at  Floyd,  poll  No.  4. 

Q.  State  what  vou  know  in  regard  to  the  fairness  of  the  election  held  at  that  poll  on  that 
day. — A.  I  was  there  most  of  the  day,  but  not  at  the  opening  or  closing  of  the  polls.  The 
election  was  a  peaceable  and  quiet  one,  every  one  voting  that  wanted  to,  so  far  as  I  know. 
It  was  generally  observed  that  the  election  was  an  unusually  quiet  one. 

H.  R.  LOTT. 

Sworn  to  and  subscribed  before  me  this  Ist  day  of  May,  A.  D.  1875. 

S.  DUNCAN  GLENN, 

Notary  Public, 
Testimony  of  Ifilliam  H.  Stroube, 

William  H.  Stroubb,  sworn  for  contestee,  Frank  Morey,  testifies  as  follows: 

Question.  State  your  name,  residence,  and  occupation,  and  where  you  were  on  the  day  of 
election,  2d  November,  J<^4. — Answer.  William  H.  Stroube ;  Floyd,  fourth  ward ;  clerk, 
and  member  of  police  jury,  and  notary  public.     Was  in  the  town  of  Floyd,  poll  No.  4,  Car- 
roll Parish. 

Q.  State  what  you  know  of  the  character  of  the  election  held  at  that  poll  on  that  dav. — 
A.  I  was  at  the  polU  when  thev  were  opened ;  was  there  most  of  the  day,  and  was  there 
when  they  closed.  So  far  as  I  know  the  election  at  that  poll  was  free,  fair,  and  peaceable. 
Heard  no  complaints  at  all,  either  then  or  since.  I  was  present  most  of  the  time  while  the 
vote  was  being  counted.  I  heard  the  result  of  the  poll,  but  cannot  remember  now  the  fig- 
ures. 

Q.  Do  you  recollect  what  the  vote  was  at  that  poll  for  Spencer  and  for  Morey  for  Con- 
gress f    And,  if  so,  state  it. 

(Contestant  objects  to  this  question  on  grounds  heretofore  stated.) 

A.  To  the  best  of  my  recollection  the  vote  as  announced  by  the  commissioners  was  for 
Morey  one  hundred  and  fifty-five  and  for  Spencer  seventy-four. 

WM.  H.  STROUBE. 

Sworn  to  and  subscribed  before  me  this  1st  of  May,  A.  D.  1875. 

8.  DUNCAN  GLENN, 

Notary  FubUe, 

48  Testimony  of  P.  Jones  Yorke, 

P.  Jones  Yorke,  sworn  for  contestee,  Frank  Morey,  testifies  as  follows : 

Question.  State  your  name,  residence,  and  occupation,  and  where  you  were  on  the  2d  of 
November  last  at  the  election. — Answer.  P.  Jones  Yorke;  third  ward,  Carroll  Parish;  poll 
No.  3. 

Q.  State  what  you  know  of  the  manner  in  which  the  election  at  said  poll  was  held  and 
conducted. — A.  Was  at  said  poll  nearly  all  day.  The  election  was  quiet  and  orderly,  and 
the  people  voted  promptly.  It  was  as  quiet  and  as  fair  an  election  as  I  ever  saw.  It  was 
generally  conceded  that  the  election  was  free  and  fair  by  members  of  both  parties.  I  re- 
mained all  night  and  till  the  counting  of  the  votes  was  finished  next  day,  and  until  the 
tallies  were  made  up  and  the  ballot-box  sealed. 
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Q.  Do  you  recollect  what  vote  was  cast  at  that  box  for  the  candidates  for  Congress  ?  If 
80f  state  what  it  was. 

(Contestant  objects  to  this  qaestion,  as  heretofore. ) 

A.  I  do  not  recollect  the  exact  number,  but  there  was  between  five  and  six  bandred  cut 
at  that  poll.  They  were  nearly  all  cast  for  Morey,  both  factions  of  the  Repablican  partj 
voting  tor  Morey.  Spencer  received  only  the  votes  of  a  part  of  the  Democrats  who  voted  at 
that  box. 

Cross-examined : 

Q.  Were  you  not  a  candidate  on  the  ticket  of  one  wing  of  the  Republican  party  for  the 
legislature  T — A.  I  was, 

P.  JONES  YORKE. 

Sworn  to  and  subscribed  before  me  this  3d  day  of  May,  A.  D.  1875. 

8.  DUNCAN  GLENN. 

Motarjf  Public. 
Testimony  of  B.  H,  Lanier, 

B.  H.  Lanier,  sworn  for  contestee,  Frank  Morey,  testifies  as  follows : 

Question.  State  your  name,  residence,  and  occupation,  and  where  you  were  at  the  election 
in  Carroll  Parish  on  the  2d  of  November  last. — Answer.  Benjamin  H.  Lanier  ;  resideoce, 
Carroll  Parish,  Louisiana ;  was  until  March  last  editor  of  the  Lake  Republican,  a  newspaper 
published  in  Providence,  Carroll  Parish  ;  am  now  tax-collector  of  said  parish ;  was  at  poll 
ff o.  2,  Carroll  Parish. 

Q.  State  what  you  know  of  the  character  of  the  election  held  on  that  day  at  that  poll.— 
A.  I  was  at  and  around  the  polls  the  entire  day.  The  election  waa  peaceable,  quiet,  and 
generally  regarded  as  very  fair.  I  remained  at  the  polls  until  after  the  votes  were  counted, 
and  assisted  in  keeping  the  tally-sheet. 

Q.  State,  if  you  know,  what  the  total  vote  was  that  was  cast  at  that  poll,  and  state  the 
vote  that  was  cast  for  the  candidates  for  Congress,  if  you  know. 

(Contestant  objects  to  this  question,  as  heretofore.) 

A.  According  to  the  best  of  my  recollection,  the  entire  vote  for  Congressional  candidates 
was  something  over  seven  hundred.  I  think  Spencer  received  forty-eight,  forty-uine,  or 
fifty  votes,  and  Morey  the  balance  of  the  total  vote. 

Q.  Do  yon  recollect  whether  or  not  the  actual  vot«)  for  the  different  candidates  for  State 

treasurer,  Congress,  and  State  senate  was  or  not  published  in  one  of  the  newspapers 

49        published  at  Providence,  or  an  extra  of  the  same ;  and,  if  so,  in  what  paper,  and 

was  or  not  that  publication  a  correct  statement  of  the  vote  cast  at  poll  No.  2  for  the 

different  candidates  mentioned  therein  7 

(Contestant  objects  to  this  question,  as  heretofore.) 

A.  True  Republican,  newspaper  published  at  Providence,  published  a  statement  of  the 
votes  cast  for  the  senatorial  candidates,  which  I  regarded  as  correct.  This  was  pobli^hed 
in  an  "extra." 

Q.  State  whether  or  not  this  vote  so  published  did  not  correspond  with  the  vote  announced 
at  conclusion  of  the  counting  at  poll  No.  2. 

(Contestant  objects  to  this  Question  as  heretofore.) 

A.  The  statement  published  in  the  True  Republican  did  correspond  with  the  actual  conot 
made  by  the  commissioners  at  poll  No.  2. 

Cross-examined : 

Q.  Did  you  keep  a  tally  during  the  whole  time  and  continuously  while  that  vote  was  be- 
ing counted  f — A.  I  did  not.  I  think  it  took  about  twenty-four  hours  to  count  the  vote,  and 
it  would  have  been  impossible  almost  for  a  man  to  have  tallied  continuously  for  that  tiiDe< 

Q.  Do  you  know  of  your  own  knowledge  what  the  vote  and  result  at  that  poll  was  t—A- 
In  mv  direct  examination  I  gave  the  result  of  that  vote  to  the  best  of  my  knowledge  and 
belief. 

Re-examined  by  contestee : 

Q.  Were  or  not  several  tallies  kept  by  different  parties  present,  and  if  so,  were  or  not  they 
kept  under  the  direction  or  supervision  of  commissioners  at  that  poll  ?  —A.  There  were  thre« 
tally-sheets  kept  under  the  direct  supervision  of  the  commissioners  at  poll  No.  2.  OneO' 
these  tallies  I  assisted  in  keeping.  Those  who  kept  each  tally  relieved  each  other  from  tim^ 
to  time  in  the  labor. 

B.  H.  LANIER 

Sworn  to  and  subscribed  before  me  this  3d  day  of  May,  A.  D.  1875. 

S.  DUNCAN  GLENN, 

Notary  Public- 
Testimony  of  R»  K,  Anderson  (recalled), 

R.  E.  Anderson  recalled  by  contestee,  Frank  Morey : 

Question.  Please  state  whether  or  not  you  have  any  of  the  poll-lists  or  other  evidences  o} 
the  election  held  in  November  last  in  your  possession  or  charge. — Answer.  The  one  that  ^ 
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produced  when  first  examiDed  I  received  from  the  clerk  of  the  court.  All  the  poll-lists  and 
the  returns  made  bj  the  commissioners  were  made  singly  at  the  poll  of  which  I  was  a  com- 
missioner, and  I  turned  them  over  to  the  supervisor  ofre^istration ,  which  I  did  not  receive 
back  from  him.  I  had  nothing  to  do  with  the  election  at  any  other  poll,  nor  did  I  receive  from 
the  clerk  or  any  one  else  an^  poll-list,  tally-sheet,  or  return  of  the  election.  The  tally-lists 
at  poll  3  were  made  in  triplicate. 

Q.  Did  you  see  or  do  you  kiiow  what  disposition  was  made  of  the  ballot-boxes  containing 
the  ballots  cast  at  said  election  in  this  parish,  or  of  any  of  the  returns  or  other  papers  con- 
nected with  said  election  ? — A.  The  ballot-boxes  containing  the  ballots  were  deposited  in 
the  office  of  the  supervisor  of  registration  when  they  were  brought  to  the  parish-site  by  the 
commissioners  of  election.  I  saw  them  there  on  the  day  after  tne  election,  or  the  next  day. 
I  know  nothing  of  their  disposition  since  then. 

50  Q.  Has  or  not  a  term  of  the  district  court  been  held  in  this  parish  since  the  election 
in  November  last  7 — A.  There  was  a  session  commencing  on  the  first  Monday  in  ]>ec- 

ember  last,  1  think. 

R.  K.  ANDERSON. 

Sworn  to  and  subscribed  before  me  this  3d  day  of  May,  A.  D.  1875. 

S.  DUNCAN  GLENN, 

Notary  Public. 

Testimony  of  Charles  H,  Nash, 

Charles  H.  Nash,  sworn  for  contestee,  Frank  Morey,  testifies  as  follows : 

Question.  State  your  name,  residence,  and  occupation,  and  where  you  were  on  2d  of 
November  last,  the  day  of  the  election  in  Carroll  Parish. — Answer.  Charles  H.  Nash ;  Car- 
roll Parish  ;  planter ;  and  am  president  of  the  police-jury,  Was  at  poll  No.  5  on  the  day  of 
the  last  general  election. 

Q.  Were  you  or  not  a  member  of  the  police-jury  of  this  parish  at  the  time  and  previous 
to  the  last  election  ;  and,  if  so,  state  whether  in  appointing  commissioners  of  election  the 
police-jury  selected  them  from  diflferent  political  parties  T — A.  I  was  president  of  the  police- 
jury  at  the  time  referred  to.  The  police-Jury  appointed  one  democrat  and  two  republicans 
at  each  poll  in  the  parish. 

CHARLES  H.  NASH. 

Sworn  to  and  subscribed  before  me  this  3d  day  of  May,  A.  D.  1875. 

S.  DUNCAN  GLENN, 

Notary  Public. 

Testimony  of  W.  W,  Benham. 

W.  W.  Benham,  sworn  for  contestee,  Frank  Morey,  testifies  as  follows : 

Question.  State  your  name,  residence,  and  occupation,  and  where  you  were  on  the  2d 
day  of  November  last,  the  day  of  the  last  election. — Answer.  W.  W.  Benham ;  Carroll 
Parish  ;  planter ;  was  at  poll  No.  2  in  said  parish  on  the  day  of  the  last  election. 

Q.  Were  you  one  of  the  commissioners  ot  election  at  poll  No.  2  7 — A.  1  was. 

Q.  Were  you  present  as  commissioner  of  election  at  said  poll  all  day,  and  did  you  assist 
in  tallying  the  votes  cast  at  that  poll,  and  in  making  up  tue  returns  thereof  T— A.  I  was 
present  during  the  entire  day  ;  never  left  the  poll  from  morning  until  night.  I  assisted  in 
counting  the  vote  by  examining  and  calling  on  everv  ticket  the  oallot-box  contained.  The 
ballots,  as  I  called  them  off,  were  tallied  by  several  persons  under  the  supervision  of  the 
commissioners,  who  relieved  each  other  from  time  to  time.  There  were  tnree  tally -sheets 
kept.     The  returns  were  made  up  from  the  result  of  the  tally  sheets. 

Q.  During  the  day  of  the  election  what  was  your  own  particular  dutv  ? — A.  My  duty  was 
to  receive  the  regiHtration-papers  from  the  voters,  compare  them  with  toe  poll-book,  and  in- 
dorse '*  voted  "  on  the  registration-papers,  and  sign  my  name  as  commissioner  of  election 
to  the  registration -papers. 

Q.  Do  you  recollect  how  many  votes  were  cast  at  that  poll ;  and  have  you  any  memo- 
randa, such  as  tally-lists,  or  lists  of  voters,  or  auy  thing  of  that  kind,  pertaining  to  the  election 
at  said  poll  f  • 

(Contestant  objects  to  this  question.) 

A.  Seven  hundred  and  thirteen,  as  is  shown  by  the  list  of  votes  kept  by  one  of  the 
commissioners  of  election.  I  have  a  list  of  the  names  of  those  who  voted  at  that  poll  on 
that  day. 

Q.  By  whom  was  that  list  kept  or  made  ? 

51  (Contestant  objects  to  this  question.) 

A.  Mr.  Joseph  Leddy  kept  the  list  until  about  3  or  4  o*clock  in  the  afternoon,  and 
was  then  relieved  by  Thomas  F.  Montgomery,  the  democratic  commissioner.  When  the  polls 
opened  in  the  morning  there  were  but  two  of  the  commissioners  present.  In  that  case  the 
law  made  it  the  duty  of  the  two  commissioners  to  appoint  a  third,  which  we  did,  appoint- 
ing Mr.  Joseph  Leddy,  at  the  suggestion  of  the  by-standers^  m  tVi«\\«JCAQl  ^x.^yXvovsa.'^ 
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F.  Montgomery,  who  was  absent.     Mr.  Leddv  served  as  commissioDer  until  the  arrival  of 
Mr.  T.  F.  Montgomery  in  the  afternoon,  by  whom  he  was  relieved. 

Q.  Will  you  please  produce  the  list  of  voters  of  which  you  speak  f 

(Document  produced,  certified  copy  of  which  is  marked  '*  Exhibit  C,**  and  attached  here- 
to.    See  appendix,  testimony  in  Carroll. ) 

(Conteotant  objects  to  the  introduction  of  this  document  in  evidence.) 

A.  This  is  the  document. 

Q.  Who  wrote  and  who  signed  the  jurat  attached  to  this  document  f — A.  I  wrote  the  jurst 
myself,  following  the  form  prescribed  by  law.  It  was  signed  by  myself,  T.  F.  Montgomerj, 
and  S.  S.  Murray,  and  the  oath  administered  by  F.  T.  Austin,  justice  of  the  peace,  secoDd 
ward.  It  was  done  at  the  polls  immediately  after  closing  the  ballot-box,  and  before  pro- 
ceeding to  count  the  votes. 

Q.  Did  the  number  of  tickets  counted  out  of  the  ballot-box  at  the  conclusion  of  the 
election  correspond  with  the  number  of  persons  voted,  as  shown  by  this  list  ? — A.  It  did, 
exactly. 

Q.  Were  or  not  the  ballots  counted  out  of  the  ballot-boxes  at  the  polls  where  they  were 
cast,  and  the  tally-sheets  made  up  therefrom  in  the  presence  of  such  voters  as  chose  to 
attend,  and  did  not  several  voters  so  attend  T — A.  They  were  counted  at  the  polls  where 
they  were  cast  without  removing  the  ballot-box.  The  tally-sheets  were  made  up  in  the 
presence  of  ten  or  fifteen  voters,  representing  the  Democratic  party  and  both  wings  of  the 
Kepublican  party.  Mr.  Blount,  the  Democratic  United  States  supervisor  of  election,  stood 
over  the  ballot-box  with  me,  and  saw  by  the  tickets  as  I  held  them  in  my  hand  that  the/ 
were  called  just  as  they  were  printed  or  written. 

Q.  Of  the  votes  cast  at  poll  No.  2,  state,  if  you  know,  how  many  were  cast  for  W.  B. 
Spencer  and  how  many  for  Frank  Morey,  respectively,  for  Congress  T 

(Contestant  objects  to  this  question  on  the  grounds  heretofore  stated. ) 

A.  Upon  summing  up  the  tally-sheets  on  Congressional  vote,  thera  was  found  to  be  three 
or  four  votes  less  on  the  Congressional  vote  than  the  number  of  votes  shown  by  the  list. 
The  vote  for  Spencer  was  either  forty-nine  or  fifty ;  and  the  balance  of  the  vote,  less  the 
three  or  four  who  did  not  vote  for  Congress,  was  the  vote  received  by  Frank  Morey— lix 
hundred  and  sixty  or  six  hundred  and  sixty-one. 

Q.  In  voting  at  that  election,  were  or  not  all  the  candidates  voted  for  on  one  ticket  or 
ballot? — A.  The  names  were  all  on  one  ticket. 

Q.  Then  when  yon  state  that  there  were  three  or  four  less  votes  for  candidates  for  Con- 
gress than  for  other  candidates,  do  you  mean  that  the  names  of  the  candidates  for  Con- 
gress were  erased  from  the  three  or  four  tickets  ? — A.  I  do. 
52  Q.  Was  or  not  the  result  of  the  vote  given  to  the  United  States  supervisor,  or  other 

person  present,  or  publicly  announced,  as  soon  as  the  result  was  ascertained  7 — A.  A 
memorandum  of  the  vote  wan  taken  from  the  tally-  sheets  by  Mr.  Lanier  and  Capt.  W.  B.  Dickej. 
The  Congressional  vote  for  the  entire  parish  was  given  by  me  to  Mr.  Blount,  United  States 
supervisor  of  election,  from  the  tally-sheets,  after  tney  were  received  from  different  polls. 

Q.  Do  you  mean  after  they  were  received  by  the  supervisor  of  registration  of  the  par- 
ish f — A.  I  do.    They  were  in  my  possession  as  clerk  of  the  said  supervisor  of  registration. 

Q.  Do  you  recollect  the  number  of  votes  that  were  cast  in  the  parish  for  members  of  Con- 
gress, as  shown  by  the  returns  from  the  different  polls,  as  made  to  the  supervisor  of  regis* 
tratiou'for  the  parish,  and  which  were  in  his  possession  or  in  yours  as  clerk  of  the  supervi- 
sor of  registration  T    And,  if  so,  state  what  the  vote  was. 

(Contestant  objects  to  this  question  on  the  ground  as  heretofore  stated.) 

A.  I  have  forgotten  the  exact  number  of  votes  cast  in  the  parish  as  shown  by  the  retnm> 
in  the  possession  of  the  supervisor  of  registration,  but  am  of  the  impression  that  the  entire 
vote  was  something  over  two  thousand.  And  of  that  vote  Mr.  Spencer  received  something 
over  two  hundred,  and  Mr.  Morey  the  balance. 

Q.  Are  you  not  certain  that  the  total  vote  cast  for  members  of  Congress  was  over  two 
thousand  ? 

(Objected  to  by  contestant.) 

A.  I  know  that  it  was  more  than  two  thousand,  but  cannot  recollect  the  exact  figure. 

Q.  Who  was  the  supervisor  of  registration  for  this  parish  ? — A.  Robert  L.  Lackey. 

Q.  Is  or  not  he  rather  an  illiterate  colored  man  7 — A.  He  is  a  colored  man  who  reads  and 
writes. 

Q.  Was  the  business  of  his  office  transacted  by  himself  or  his  clerks  T — A.  Mr.  Lackey 
was  present  to  oversee  the  business  of  his  office,  which  was  done  mainly  by  his  clerks. 

Q.  Was  there  or  not  a  consolidated  return  or  statement  of  votes  cast  in  the  entire  parish 
made  up  and  signed  by  the  said  supervisor  7 — A.  There  was  a  statement  made  op  and 
signed  by  him  in  my  presence. 

Q.  From  what  data  was  this  statement  made  up  7 — A.  It  was  made  up  from  the  several 
reports  of  commissioners  of  election  at  the  different  polls. 

Q.  State,  if  you  know,  what  was  done  with  this  consolidated  statement.— A.  It  was  deliv- 
ered to  the  cleTK  of  the  returning- board  in  New  Orleans,  and  his  receipt  taken  forthesai"^* 
This  is  the  receipt. 

This  is  a  copy : 
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'  75  New  Orleans,  Nov,  17,  1874. 

**  Keceived  of  supervisor  one  p*k'^,  said  to  contain  tally-sheets,  statements,  and  votes 
according  to  law,  for  the  parish  of  Carroll. 

"CHA8.  S.  ABELL, 

''AsB't  8ee'y." 

Q.  What  was  the  character  of  the  election  held  at  poll  No.  2,  so  far  as  peace,  order,  and 
fairness  was  concerned  T~ A.  Everything  was  qniet  the  entire  day.  The  Democratic  com- 
missioners expressed  themselves  as  being  perfectly  sastisfied  with  the  fairness  of  the  count 
and  the  election  generally.  Heard  no  complaints  as  to  the  fairness  of  the  election  from  any- 
body. 

53  Cross-examined  by  contestant : 

Q.  Did  you  make  your  returns  in  triplicate  or  duplicate  at  poll  No.  2  T — A.  We 
made  them  in  duplicate. 

Q.  By  whom  and  when  were  those  returns  sigpaed,  and  before  whom  sworn  to,  if  at  all  f — 
A.  They  were  signed  by  the  three  commissioners  of  election,  to  wit,  myself,  Thomas  F. 
Montgomery,  and  S.  L.  Murray,  a  day  or  two  after  the  election,  and  I  think  on  Wednesday, 
jost  as  soon  as  the  counting  of  the  vote  was  finished.  I  don't  recollect  the  magistrate  by 
whom  the  oath  to  the  returns  was  administered  to  the  commissioners.  The  tally-sheets  were 
not  sworn  to  at  all,  the  law  not  requiring  it  The  commissioners  had  several  oaths  to  take. 
I  recollect  I  swore  to  one  before  Mr.  Lackv,  J.  P.,  one  before  Mr.  Austin,  J.  P.,  one  before 
C.  E.  Moss,  parish  judge,  and  one  before  T.  R.  Thrall,  J.  P. 

Q.  Were  you  and  Mr.  Murray  the  Republican  commissioners  at  that  poll ;  and,  if  so,  to 
which  wing  of  the  Republican  party  did  yuu  belong,  the  Benham  or  Ula  wing? — A.  We 
were  the  iMpublican  commissioners.  I  voted  the  Benham  ticket.  On  the  day  of  election 
we  represented  both  wings.  I  douH  know  what  ticket  Murray  voted.  In  the  Congresnional 
contest  there  was  no  contest  between  Benham  and  Gla ;  both  supported  Morey  for  Congress. 

Q.  Was  or  not  8.  L.  Murray  understood,  known  to  be,  and  generally  regarded  in  the 
community  as  a  supporter  of  the  Benham  ticket? — A.  I  do  not  know. 

Q.  Who  were  the  Republican  commissioners  at  poll  No.  3,  and  were  they  or  not  known 
and  understood  to  be  in  the  community  as  supporters  of  the  Benham  ticket  ? — A.  R.  R.  An- 
derson and  Dub  Anderson.  I  believe  R.  K.  Anderson  was  generally  considered  to  be  a  sup- 
porter of  the  Benham  ticket.  Don't  know  myself  how  Dub  Anderson  stood  or  how  he  was 
regarded  by  the  community. 

Q.  At  poll  No.  1  who  were  the  Republican  commissioners,  and  were  they  or  not  known 
and  reputed  in  the  community  as  supporters  of  the  *' Benham  ticket"? — A.  T.  B.  Rhodes 
and  David  Jackson.  I  don't  know  how  Rhodes  was  regarded.  Jackson  was  at  one  time 
connected  with  the  *'Gla  wing."  Later  in  the  campaign  he  pretended  to  have  been  con- 
verted.    I  don't  know  how  the  community  regarded  him. 

Q.  Who  made  the  deposit  with  and  took  the  receipt  of  the  clerk  of  the  retuming-board 
and  for  the  consolidated  returns  of  the  supervisor  of  registration  referred  to  by  you  f — A.  I 
believe  I  did. 

Q  Have  yon  had  in  your  possession  since  the  election  the  lint  of  voters  which  you  pro- 
duced on  your  examination-in-cbief  ? — A.  It  has  been  under  lock  and  key  in  my  possession 
ever  since  the  night  of  the  election. 

Re-examined  by  contestee : 

Q.  In  suting  that  the  returns  from  poll  No.  2  was  signed  by  the  three  commissioners,  do 
yon  or  not  mean  the  returns  proper  or  the  statement  of  votes,  or  the  list  of  voters  who 
voted  ? — A.  I  meant  the  returns.  The  list  of  the  persons  voting  would  hardly  be  considered 
a  part  of  the  returns  necessary  to  be  put  before  the  returning  board. 

Q.  Was  not  T.  B.  Rhodes,  who  was  a  commissioner  at  poll  No.  1,  considered  a  Dem- 
ocrat ? — A.  Two  years  ago  he  was  connected  with  the  Democratic  party ;  don't  know 
whether  he  held  out  faithful  or  not.  Am  of  the  impression  that  he  was  more  of  a  Democrat 
than  a  Republican. 

W.  W.  BENHAM. 

Sworn  to  and  subscribed  before  me  this  4th  day  of  May,  A.  D.  1875. 

S.  DUNCAN  GLENN. 

Notary  Public, 

54  Testimony  of  JV,  B,  Dickey, 

W.  B.  DiCKEV,  sworn  for  contestee,  Frank  Morey,  testifies  as  follows : 

Question.  State  your  name,  residence,  and  occupation,  and  where  you  were  on  the  day  of 
tlie  election  on  2d  of  November  last. — Answer.  William  B.  Dickey,  Carroll  Parish  ;  my  last 
occopation  was  deputy  collector  of  United  States  internal  revenue.  Was  at  poll  No.  2,  Car- 
roll r^arish,  on  2d  day  of  November  last,  the  day  of  eleotion. 

Q.  How  long  were  you  at  that  poll  on  that  day  and  immediately  afterward  7 — A.  Waa 

34EO 
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there  all  day  until  the  poll  closed.  At  the  closing  of  the  poll  I  retired  and  returned  to  the 
poll  between  12  and  1  o^clock  that  night,  when  thej  were  still  engaged  in  counting  the 
votes,  where  I  remained  until  the  counting  was  completed.  When  I  came  in  between  12 
and  1  o'clock  that  night,  I  took  the  place  of  Thomas  F.  Montgomery,  Democratic  com- 
missioner at  that  poll,  in  keeping  one  of  the  tally-sheets,  and  remained  until  the  count  was 
finished. 

Q.  Was  or  not  the  election  held  at  the  poll  peaceable,  quiet,  and  fair  f — A.  It  was,  and 
was  so  ^nerally  admitted  by  all  parties. 

Q.  Did  yon  or  not  learn  the  result  of  the  vote  cast  at  that  poll  when  the  count  was  com* 
pleted  7    And,  if  so,  state  what  it  was,  if  you  recollect 

(Contestant  objects  to  the  question.) 

A.  I  think  the  entire  number  of  votes  cast  at  said  poll  was  seven  hundred  and  nineteen. 
The  vote  for  Senator  was  two  hundred  eighty-two  for  Gla  and  four  hundred  and  twentj- 
seven  for  Benham.  There  were  forty-nine  for  Spencer  for  member  of  Congress  and  for 
Morey  six  hundred  and  sixty-four  or  five  for  Congress.  I  do  not  recollect  the  vote  cast  for 
State  treasurer,  but  that  Moncure  got  about  the  same  vote  as  Spencer  did  and  Dabaclet 
about  the  same  vote  as  Morey  did. 

Cross-examined  by  contestant : 

Q.  Do  you  know  to  what  wing  of  the  Republican  party  that  W.  W.  Benham  and  S.  L 
Murray  belonged,  and  to  which  branch  were  they  reputed  in  the  community  to  belong-to 
the  Benham  or  Gla  wing  T— A.  W.  W.  Benham  belonged  to  the  Benham  wing.  Couldn't 
say  to  which  wing  that  S.  L.  Murrray  belonged.  Murrray  was  reputed  to  belong  to  the 
Benham  wing. 

Q.  To  which  wing  of  the  Republican  party  did  R.  K.  Anderson  and  Dub  Anderson  be- 
long, also  David  Jackson  T — A.  They  belonged  to  the  Benham  wing. 

Q.  Did  you  hear  any  complaints  on  the  day  of  election  at  poll  No.  2  of  persons  taking 
tickets  out  of  the  hands  of  colored  voters  and  tearing  them  up  and  giving  them  others  f— A. 
I  heard  of  no  complaints  till  after  the  polls  were  closed. 

Q.  You  state  that  you  were  not  present  during  all  the  time  that  the  votes  were  being 
counted  and  tallied  ;  do  you  know  of  your  own  knowledge  the  truth  of  the  statement  of  the 
votes  given  by  you  7^ A.  I  only  know  that  the  three  tally-sbeets  kept  agreed  at  the  end  of 
the  counting.  I  ^o  not  know  of  my  own  knowledge  that  these  tally- sheets  were  correctly 
kept  during  the  whole  time  of  counting,  and  I  was  not  present  all  the  while.  I  know  thst 
mine  was  correctly  kept  from  the  time  that  I  commencea  keeping  it. 

Q.  Are  you  positive  about  the  Congressional  vote,  and  have  you  never  stated  it  differ- 
ently T — A.  I  am  positive  about  the  Congressional  vote,  and  do  not  recollect  of  ever  haying 
stated  it  differently. 

Re-examined  by  CQntestee : 

Q.  Did  you  take  any  memoranda  of  any  part  of  the  result  of  the  election  at  poll  No.  3: 
and,  if  so,  does  the  statement  that  vou  have  made  with  regard  to  the  vote  for  member  of 
Congress  agree  with  the  memorandum  that  you  took  at  the  closing  of  the  count  7 

(This  question  objected  to  by  contestant.) 

A.  I  did  take  a  memorandum  of  the  votes  so  far  as  the  candidates  for  Senator,  members 
of  Congress,  and  house  of  representatives,  and  the  memoranda  so  far  as  Cong^ress  is  con- 
cerned agreed  with  my  testimony  on  that  point  I  have  lost  all  my  memoranda  except  that 
of  senator,  or  misplaced  them. 

W.  B.  DICKEY. 

Sworn  to  and  subscribed  before  me  this  4th  day  of  May,  A.  D.  1875. 

8.  DUNCAN  GLENN, 

Notary  FMbtie. 

Testimony  of  J,  E,  Leonard* 

J.  Edwards  Leonard,  sworn  for  contestee,  Frank  Morey,  testifies  as  follows : 

Question.  What  is  your  name,  residence,  and  occupation,  and  where  were  you  on  the  ^ 
day  of  November  last,  the  day  of  the  election  f — Answer.  J.  Edwards  Leonard ;  Carroll 
Parish  ;  lawyer,  and  district  attorney  for  thirteenth  judicial  district  of  Louisiana.  I  was 
in  Providence,  La.,  on  the  day  of  the  election. 

Q.  Has  Mr.  Lackey,  the  supervisor  of  re^tration  in  this  parish,  and  yourself  ever  had 
any  conversation  in  regard  to  the  vote  cast  in  this  parish  at  the  last  election  or  in  regard  to 
the  returns  made  Uiereof  ?    And  if  so,  please  state  what  it  was. 

(Contestant  objects  to  this  question.) 

A.  Shortly  i^r  the  official  returns  for  Carroll  Parish  were  published  in  the  New  OrleaD< 
papers,  Mr.  R.  M.  Lackey  was  in  my  office,  and  I  inquired  of  him  whether  the  retonu  a> 
puolished  were  correct  and  such  as  he  made.  I  inquired  particularlv  in  regard  to  the  rote 
for  State  senator.  Mr.  Lackey  told  me  that  the  returns,  as  he  made  them,  gave  Benham 
twenty-two  hundred  and  odd  votes  and  Gla  two  hundred  and  odd ;  that  Benham's  mtjotitf 
ID  the  parish  was  about  two  thousand ;  that  he  so  returned. 
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Q.  Did  yon  vote  at  the  election  ?d  of  Noyember  last ;  and,  if  so,  where  and  abont  what 
hour  of  the  day  did  yon  vote  f — ^A.  I  voted  at  poll  No.  2,  parish  of  Carroll,  late  in  the 
afternoon. 

A.  Do  you  know  of  or  did  you  hear  of  any  complaints  made  on  that  day  ag;ainst  the  fair- 
ness of  the  election  held  at  that  poll  ? — A.  I  heard  no  complaints  until  a  number  of  days 
after  the  election,  when  Nicholas  Burton  came  to  me  to  bring  suit  for  him,  the  record  of 
which  was  offered  by  contestant. 

Cros8*ezamined  by  contestant : 

Q.  Are  not  Dub  Anderson,  David  Jackson,  and  S.  L4  Murray,  who  were  commissioners 
of  election,  colored  men  T— A.  They  are. 

J.  E.  LEONARD. 

Sworn  to  and  subscribed  before  me  this  4th  day  of  May,  1875. 

8.  DUNCAN  GLENN, 

Notary  PublU. 

Contestee  offers  in  evidence  the  report  of  the  grand  jury  of  the  parish  of  Carroll,  made  at 
the  December  term,  1874,  of  the  district  court,  and  marked  Exhibit  D.  (See  appendix,  tes- 
timony in  Carroll  Parsh.) 

(Objected  to  by  contestant.) 

Coutestee  here  closed  his  testimony  this  4th  day  of  May,  A.  D.  1875. 
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Testimony  qfNicMas  Burton, 

Nicholas  Burton,  sworn  for  contestant,  testifies  as  follows: 

Question.  What  is  your  name,  residence,  and  occupation,  and  where  were  yon  at  the  elec- 
tion on  2d  November,  ]874t — Answer.  Nicholas  Burton;  Carroll  Parish;  mv  occupation 
has  been  that  of  sheriff  of  the  parish  of  Carroll ;  was  at  poll  No.  J  on  the  day  of  election  re- 
ferred to, 

Q.  State  what  you  know  as  to  the  manner  in  which  said  election  was  held  at  that  poll, 
how  the  voting  was  done  and  where. — A.  The  election  was  held  in  an  out-house,  being  one 
of  the  quarters  owned  by  Captain  Rhodes.  In  the  morning  of  the  election-day  the  ballot- 
box  was  at  the  door  of  the  house.  It  was  kept  there  abont  two  or  three  hours ;  then  they 
took  it  and  carried  it  to  a  window,  about  6  fSset  above  the  gpround,  and  closed  the  doors  of 
the  house.  The  window  had  wooden  bars  across  it  up  and  down.  After  the  box  was 
moved  to  the  window,  about  three-fourths  of  the  votes  polled  were  handed  up  on  sticks 
from  the  ground.  The  others  voted  by  reaching  nn  with  their  hands.  Those  voting  at  the 
window  could  not,  a  man  of  them,  see  what  was  aone  with  their  tickets.  At  first  the  box 
was  placed  about 2  feet  fh>m  the  window-sill  on  a  table,  but  the  voters  on  the  outside  ran 
their  sticks  so  far  in  as  to  annoy  the  commissioners,  and  they  then  moved  the  box  about  4 
feet  from  the  window.  This  moving  of  the  box  back  rendered  it  still  more  difficult  for  the 
voter  to  see  what  became  of  the  ballot. 

Q.  Was  any  public  announcement  or  proclamation  made  to  the  voters  that  those  of  them 
who  desired  could  come  inside  the  house  and  vote,  and  was  the  public  admitted  to  said 
house  7  — A.  There  was  no  such  procla.-nation  or  announcement  made.  The  public  were  not 
allovred  to  come  inside  of  the  house,  but  the  door  was  shnt  and  barred  and  an  officer  sta- 
tioned there  to  guard  it. 

Q.  Did  yon  or  not  see  persons  hand  up  at  different  times  more  than  one  ballot  f 
-^biected  to  by  contestee  on  the  g^onnd,  first,  that  contestant  made  no  attempt  or  failed 
to  produce  any  evidence-in-chief  on  this  point ;  and,  second,  that  this  question  or  the  answer 
thereto  is  not  and  cannot  be  in  rebuttal  of  any  evidence  produced  for  contestee.) 

A.  I  saw  one  person  hand  up  fonr  or  five  ballots. 

Q.  Did  yon  see  any  one  of  the  commissioners  change  ballots  handed  to  him  to  be  put  in 
the  box  and  put  in  a  different  ticket,  and  who  was  that  commissioner  7 

(Contestee  makes  same  objection  to  this  question  as  above.) 

A.  I  did  see  a  commissioner  at  said  poll  do  so,  and  that  commissioner  was  David  Jackson. 

Q.  Did  you  or  not  then  and  there  remonstrate  with  him  against  such  conduct  t 
(Same  objection  bv  contestee. ) 
57  A.  I  did,  and  said  to  bin  that  **  that  was  not  fair  to  drop  my  tickets  and  put  in 

his."    He  tried  to  bluff  me  out  it,  but  I  showed  him  the  tickets  he  had  dropped  laying 
On  the  floor. 

Q.  Could  or  not  the  commissioners  of  election,  where  they  sat  while  receiving  votes 
through  the  window,  identify  and  see  who  the  person  was  who  handed  in  his  ticket  t 

''Same  objection  by  contestee  as  above.) 
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A.  The  commisffiooers  conld  not  bave  done  so  without  getting  np  and  going  to  the  win. 
dow,  which  they  did  not  do  over  one-tenth  of  the  time. 

Q.  T.  B.  Bhodee  has  testified  in  this  case  to  certain  conversations  with  yon  relative  to  the 
election  at  poll  No.  1  and  the  parish  generally.  I  now  read  to  yon  his  statement  Did  Toa 
have  such  conversations  with  himf — A.  What  I  said  to  Captain  Rhodes  was  this:  I  nwt 
Captain  Rhodes  a  day  or  two  after  the  election,  and  I  told  him  that  he  had  swindled  me  and 
my  ticket  out  of  eleven  votes,  and  placed  them  to  the  credit  of  our  opponents,  tliat  is,  the 
Benham  ticket.  He  denied  it.  That  is  the  only  matter  that  I  talked  with  him  about.  I 
did  not  say  or  concede  that  my  ticket  had  bieen  overwhelmingly  beat  in  the  parish  of 
Carroll. 

Q.  Are  you  not  a  member  of  the  Republican  party  f — A.  I  am. 

Q.  Do  you  or  not  know  that  David  Jackson,  commissioner  at  first  ward,  poll  No.  1,  is 
a  strong  Republican,  and  was  he  or  not  a  very  active  and  even  violent  partisan  during  the 
last  election  t — A.  To  the  best  of  my  knowledge  and  belief  he  is.  He  attended  every  con- 
Tention  of  the  Benham  wing  of  the  Republican  party  and  participated  actively  therein,  is 
also  in  many  of  their  political  meetings. 

Q.  Are  you  or  not  acquainted  with  S.  L.  Murray,  R.  K.  Anderson,  and  Dub  Anderson, 
and  do  you  or  not  know  that  thev  were  active  and  known  supporters  of  the  Benham 
wiDg  of  the  Republican  party,  and  have  you  or  not  seen  W.  W.  Benham  in  conventions 
and  public  meetings  of  said  wing  with  them,  and  where  they  were  supporting,  by  speeches, 
the  Benham  ticket  7 — A.  I  do  know  the  parties  named,  and  they  were  active  supporters  of 
the  ticket  named,  and  I  have  seen  W.  W.  Benham  in  conventions  and  meetings  with  them, 
as  stated  in  the  question. 

Q.  Was  or  not  there  in  the  Gla  wing  of  the  Republican  party  of  Carroll  a  strong  feeling 
against  Mr.  Morey  for  Congress,  on  account  of  his  supposed  favoring  of  Benham  against 
Glaf — A.  There  was  among  the  leading  Republicans  ot  the  Gla  wing. 

Cross-examined  by  contestee : 

Q.  You  stated  that  those  who  did  not  v€te  on  sticks  reached  up  their  own  ballots.  Could 
not  all  of  the  voters  have  done  the  same,  had  they  cho»en  to  do  so,  and  waited  for  their 
opportunity  t — A.  I  think  they  could  if  they  had  waited  and  taken  their  turn,  provided 
they  were  men  of  ordinary  height.  But  the  little  fellows  would  have  to  stretch  mightilj  to 
have  reached  np  to  the  window-sill. 

Q.  You  said  the  window  was  about  6  feet  from  the  ground.  Are  you  positive  that  it  wis 
more  than  5  feet  10  inches  ? — A.  I  measured  it  and  made  it  a  little  over  6  feet;  about  one 
inch  and  a  half  over  it. 

Q.  You  said  that  the  door  was  closed  after  the  removal  of  the  box  to  the  window,  and  • 
the  voters  were  excluded  from  the  room.  Do  you  mean  to  say  that  the  commissioners 
allowed  nobody  to  come  into  or  remain  in  the  room  after  that  time  f — A.  They  allowed  my- 
self, who  was  sheriff,  and  other  officers,  such  as  constables.  United  States  aupervisors,  and 
other  officers,  to  remain  in  the  room,  but  excluded  those  who  were  voting,  so  that  all  naigbt 
vote  at  the  window  :  but  I  got  three  of  my  friends  in  through  the  favor  of  the  officer  at  the 
door,  all  of  whom  voted  while  insiae.  While  the  last  one  of  these  three  was  voting, 
56  David  Jackson  objected  to  it,  and  I  said,  **Liet  this  one  vote  and  I  will  bring  no 
more  inside." 

Q.  Were  you  not  inside  of  the  room  a  greater  part  of  the  day  f — A.  I  was. 

Q.  Were  you  watching  the  election  pretty  closely  t — A.  I  was  trying  to,  but  they  rather 
got  away  with  me. 

Q.  How  many  ballots  do  you  know  were  exchanged  by  David  Jackson  for  others  f— A I 
conld  swear  to  only  one  which  I  saw  him  change,  but  there  was  another  laying  on  the  floor 
in  the  same  position,  but  I  do  not  know  that  this  one  was  changed. 

Q.  What  difference  was  there  in  the  two  ballots  that  was  so  exchanged? — A.  Mine  was  a 
white  ticket  and  his  was  what  we  called  **  calico-back.*'  They  had  the  names  of  different 
candidates  on  them  for  State  senator,  members  of  the  house  of  representatives  of  the  State, 
sheriff,  parish  judge,  and  other  minor  officers.  They  both  had  the  same  name  for  State 
treasurer  and  member  of  Congress  on  them.  Both  tickets  had  the  name  of  Frank  Morey 
for  member  of  Congress  on  them. 

Q.  Who  handed  up  the  four  or  five  ballots  which  you  spoke  of  as  having  been  handed 
by  one  person  f — A.  Cain  Sartain,  a  candidate  for  the  house  of  representatives  on  the  Ben- 
ham ticKet. 

Q.  Did  he  not  hand  them  up  for  voters  who  desired  him  to  do  so  T — A.  He  said  so  afler 
I  stopped  him.  He  said  he  could  show  the  men  whose  tickets  he  handed  up,  and  started 
off  to  find  them,  but  did  not  come  back.  I  do  not  know  that  be  did  not  hand  np  these 
tickets  at  the  request  of  voters,  but  I  did  not  believe  he  did. 

Q.  Did  anybody  complain  that  Cain  Sartain  handed  up  tickets  for  them  without  their 
consent  T — A.  I  heard  no  such  complaint. 

Q.  Was  not  the  registration-paper  of  the  voter  always  handed  up  with  the  ballot  f— A.  1 
believe  they  were. 

Q.  Do  you  know  of  any  other  person,  except  Cain  Sartain,  who  banded  up  the  ballot; 
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either  by  hiuid  or  on  a  stick,  whom  you  knew  was  not  the  party  named  in  the  registration- 
paper  which  accompanied  the  ballot  T — A.  Not  to  my  own  knowledge. 

Q.  Did  yon  remain  and  watch  the  tallying  and  counting  of  the  tickets  oat  of  the  box  and 
learn  the  result  of  the  election  at  that  poll  T — A.  I  only  remained  part  of  the  time.  I  wai 
backward  and  forward  nntil  the  close. 

Q.  Did  the  change  of  eleven  votes  for  the  candidates  on  yonr  tickets,  that  yon  spoke  of, 
result  from  a  difference  in  the  footing  of  the  two  sets  of  the  tally-sheets  7~A.  The  tickets 
were  first  tallied  off  once.  While  they  were  being  tallied,  David  King,  a  friend  of  mine, 
and  mvself  alternately,  kept  a  tally  of  our  own,  and,  at  the  conclusion,  the  result  of  the 
tally-sheets  kept  under  the  supervision  of  the  commissioners,  did  not  agree  with  mine  at 
which  I  complained.  They  then  made  a  second  tally  of  the  ballots,  and  it  was  by  that 
tally  that  I  lost  eleven  votes,  which  were  placed  to  the  credit  of  the  other  side,  or  the  Benham 
party  ticket 

Q.  Did  this  change  affect  the  result  of  the  vote  for  member  of  Congress,  that  you  know 
oft — A.  I  cannot  state. 

Q.  Whose  name,  for  member  of  Congress,  was  on  the  regular  tickets  of  both  wings  of 
the  Kepublican  party  at  that  poll  t — A.  The  name  of  Frank  Morey  was  printed  on  the  regu- 
lar ticket  of  botn  wings ;  but  on  a  good  many  of  these  tickets  William  J3.  Spencer's  name, 
in  print  on  a  slip,  was  pasted  over  the  name  of  Frank  Morey. 

Q.  Do  you  know,  ofyour  own  knowledge,  that  any  of  these  tickets  with  Spencer^  name 
pasted  on  them  was  voted  at  poll  No  1  f  Aud,  if  so,  state  how  many  and  by  whom  they 
were  cast. 

(Question  objected  to  bv  contestant.) 
59  A.  I  know  that  some  of  them  were  voted ;  I  do  not  know  the  number,  but  can  state 

some  of  the  names  who  voted  them,  to  wit :  J.  G.  Lvnch,  who  says  he  was  never  a 
Democrat,  but  was  an  Old-Line  Whig  before  the  war,  and  who  now  calls  himself  a  Conserva- 
tive ;  three  of  the  Bemds;  who  are  Conservative ;  the  two  Meyers,  Jacob  Stein,  all  of  whom 
are  classed  as  Conservatives.  These  were  all  I  c^n  name,  but  I  know  of  some  others  whose 
names  I  do  not  recollect    The  Conservatives  voted  the  **  pasted  ticket" 

Q.  What  do  you  mean  when  you  say  that  David  Jackson  was  a  violent  partisan  7  —A.  I 
mean  that  when  he  can't  carry  his  point  at  political  meetings  by  talking  he  is  ready  to  do  it 
by  fighting. 

Q.  How  many  of  the  leaders  of  the  Gla  wing  were  there  who  had  this  feeling  that  you 
speak  of  against  Mr.  Morey? — A.  There  were  five  of  them  that  I  know  of,  to  wit:  J.  A. 
Gla,  Ed.  Burton,  Nicholas  Burton,  David  King,  Ed.  Jackson,  and  Henry  Atkins. 

Q.  Do  you  know  that  any  of  these  did  not  support  Mr.  Morey  for  Congress,  and  did  not 
f  the  Gla  wing  generally  support  him  T — A.  I  know  three  of  them  who  dia  support  and  vote 
for  him  notwithstanding  this  feeling,  and  two  of  the  others  told  me  that  they  aid  the  same, 
and  the  Gla  wing  generally  supported  Mr.  Morey. 

Q.  Did  you  ever  before  swear  as  to  the  height  of  the  window  from  the  gpround  at  poll  No. 
1,  where  the  voting  was  done  on  the  day  of  the  election ;  and,  if  so,  do  you  recollect  to  what 
you  swore  on  that  point  ? — A.  I  have  frequently  mentioned  it,  but  I  do  not  recollect  that  I 
ever  swore  to  it.  I  frequently  mentioned  that  it  was  between  6  and  7  feet,  until  I  meas- 
ured it. 

Q.  Did  you  not  testify  in  the  case  of  Burton  and  others  against  Hicks  and  others  that  you 
had  measured  the  distance,  and  that  it  was  6  feet  and  10  inches  f  — A.  I  don't  think  that  I 
ever  did ;  that  is,  I  don't  remember  that  I  did. 

Q.  Are  you  the  same  Nicholas  Burton  who  is  a  party  to  the  suit  of  Barton  and  others  v$. 
Hicks  and  others,  in  which  it  is  attempted  to  set  aside  the  election  in  this  parish  T — A.  I  am . 

Re-examined : 

Q.  If  you  stated  in  your  testimony  in  said  case  it  was  6  feet  10  inches,  was  it  not  an  error 
of  yourself  in  stating  or  of  the  clerk  in  writing  it  down  7 — A.  It  was  an  error.  I  did  not  in- 
tend to  so  state  it 

Q.  Was  or  not  William  B.  Spencer  supported  generally  by  the  white  people  of  Carroll 
Parish  for  Congress  7 — A.  He  was. 

Recross-examined ; 

Q.  When  you  say  the  white  people  of  Carroll  Parish  supported  Mr.  Spencer  generally,  do 
you  not  mean  the  white  Democrats  or  Conservatives  f — A.  I  do.i 

NICHOLAS  BURTON. 

Sworn  to  and  subscribed  before  me  this  6th  day  of  May,  A.  D.  187.5. 

S.  DUNCAN  GLENN, 

Notary  Public, 
Testimony  of  William  Blount, 

William  A.  Blount,  sworn  for  contestant,  testifies  as  follows : 

Question.  State  your  name,  residence,  and  occupation,  and  where  you  were  on  the 
60        2d  of  November  last,  the  day  of  the  general  election. — Answer.  William  A.  Blount; 

Carroll  Parish ;  painter ;  was  at  poll  No.  2.    I  was  the  Democratic  \3\i\\A!\  ^\aX«a 
supervisor  for  Carroll  Parish. 
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Q.  Were  you  present  at  the  connting  of  the  vote  at  poll  No.  2  at  said  election,  and  who 
called  the  vote  in  countinp^  them  T — A.  I  was  present.     W.  W.  Benham  called  the  vote. 

Q.  I  now  read  to  you  the  statement  of  W.  w.  Benham^  that  you  stood  over  the  ballot-box 
with  him  and  saw  the  tickets  as  he  held  them,  and  that  they  were  called  just  as  they  were 
printed  or  written.  State  the  facts  as  they  occurred,  and  is  Mr.  Benham's  statement  cor- 
rect T — A.  Not  altogether  is  it  correct.  I  was  absent  about  half  an  hour  of  the  time  on  Tues- 
day morning.  When  we  first  commenced  counting  the  vote  I  watched  it  very  closely  for  in 
hour  or  two ;  afterward  1  remained  in  the  room,  but  did  not  all  the  time  inspect  the  votes  as 
they  were  called.  They  commenced  counting  the  vote  about  half  past  6  or  7  o'clock  Mon- 
day night,  and  closed  about  8  o'clock  on  Tuesday  night  I  do  not  know  that  the  vote  was 
correctly  called. 

Q.  Were  you,  after  the  election,  given  an  opportunity  to  inspect  the  tally-sheets,  votes,  and 
returns  of  any  of  the  polls  of  Carroll  Parish,  and  did  yon  see  them  t — A.  I  did  not  see  them. 
I  waited  around  the  building  where  they  were  supposed  to  be,  to  wit,  the  supervisor  of  regis- 
tration's office,  and  asked  many  times  to  see  them.    I  did  not  succeed  in  getting  too  see  them. 

Q.  Did  Mr.  W.  W.  Benham  furnish  you  with  a  statement  of  the  votes  which  he  in  your 
presence  took  from  the  tally-sheets  and  returns  T — A.  He  gave  me  a  little  strip  of  paper  with 
some  memoranda  of  the  votes  which  he  said  the  parties  had  got  in  the  parish  or  at  the  sec- 
ond poll,  I  don't  remember  which  ;  but  I  saw  no  tally-sheets  or  retunis,  and  know  nothing 
of  the  correctness  of  his  said  memoranda.  That  was  all  the  information  I  was  given  ergot 
of  the  result  of  the  election. 

Q.  Do  you  know  whether  Thomas  F.  Montgomery,  commissioner  at  poll  No.  2,  sign^ 
the  returns  and  tally-sheets  of  said  poll  7 — A.  He  did  not  sign  them  at  the  polling-place, 
and  told  me  he  never  had  signed  them  and  never  would  sign  them. 

Q.  Were  or  not  R.  K.  Anderson,  8.  L.  Murray,  Dub  Anderson,  David  Jackson,  and  W. 
W.  Benham,  known  in  the  commnnity  as  being  active  and  aealous  supporters  and  parti* 
sans  of  the  Benham  wing  of  the  Republican  party  7 — A.  They  were  so  Known,  and  were 
among  its  strongest  supporters. 

Q.  How  is  T.  B.  Rhodes  classed  and  known  politically  in  this  parish  7 — A.  As  a  Repub- 
lican.   I  have  never  heard  of  him  being  anything  else. 

Q.  How  many  white  Republicans  do  you  think  are  in  Carroll  Parish  f — A.  I  suppose  be- 
tween one  hundred  and  twenty-five  and  one  hundred  and  fifty.    Maybe  not  so  matiy. 

Cross-examined  by  contestee : 

Q.  When  you  left  to  go  to  breakfast  the  morning  after  the  election,  and  was  absent  from 
the  polling-place,  as  you  say,  about  half  an  hour,  was  or  not  W.  B.  Dickey  left  in  your 

Elace  to  watch  the  calling  off  of  the  names  on  the  ballots  T — A.  I  left  him  there  to  do  that, 
ut  when  I  came  back  I  found  him  at  work  on  the  tally-sheets. 

Q.  While  you  watched  the  calling  off  of  the  votes  were  they  called  correctly  T — A.  So 
far  as  I  coula  see  they  were  called  correctly.  I  mean  that  during  the  time  I  inspected  the 
tickets  after  they  were  called,  they  were  called  correctly. 

Q.  During  the  rest  of  the  time  that  the  counting  was  done  in,  did  you  or  not  from 

61        time  to  time,  that  is,  occasionally  during  Monday  night  and  Tuesday,  pick  up  the 

ballots  that  bad  been  called  off  and  examine  them  in  order  to  satisfy  yourself  that  the 

calling  off  was  progressing  fairly  7 — A.  I  did  examine  them  two  or  three  times  for  that  par* 

pose. 

<^.  Did  you  detect  any  error  in  the  calling  off  t  If  so,  state  what  it  was. — A.  I  did  two 
or  three  times,  in  this  wise :  The  name  of  Gla,  Burton,  find  Spencer  was  incomplete,  or  not 
the  full  name,  that  is,  did  not  have  the  initials.  I  called  attention  to  the  fact  at  the  time. 
These  votes  were  put  down  on  the  bottom  of  the  tally-sheet,  and  not  counted  in  the  regular 
vote  for  these  canaidates  under  their  full  names,  but  were  put  down  to  the  credit  of  the  in- 
complete name  as  it  appeared  on  the  ballot. 

Q.  Did  yon  not  see  the  tally-sheets  and  other  papers  of  noil  No.  2  when  the  counting 
and  tallying  at  the  poll  was  completed  T — A.  I  saw  the  list  of^voters  who  had  voted  and  the 
tally-sheets  about  8  o'clock  Tuesday  night  after  the  votes  in  the  box  had  all  been  caM. 
The  tally-sheets  were  not  then  cast  up  and  carried  out,  nor  signed  by  the  commissioners ; 
but  Mr.  Dickey  figured  up  for  bis  use  and  mine  the  number  of  votes  that  were  cast  for  two 
of  the  candidates,  to  wit,  Gla  and  Benham,  candidates  for  State  senate. 

Q.  Please  state  what  that  vote  was. 

(Objected  to  by  contestant.) 

A.  The  vote  was :  Gla,  two  hundred  and  eighty-two ;  Benham,  four  hundred  aud  twentj' 
seven. 

Q.  Did  you  or  not  at  that  time  ask  for  or  take  a  memorandum  of  the  vote  for  Spencer 
for  Congress  at  that  poll  7    And,  if  so,  state  what  it  was. 

(Contestant  objects  to  this  as  heretofore,  as  incompetent  evidence.) 

A.  I  did  take  a  memorandum,  and  it  was  sixty-five  votes. 

Q.  And  what  was  the  vote  cast  for  Frank  Morey  for  Congress  at  that  poll  T 

(Same  objection  by  contestant.) 

A.  I  did  not  figure  up  his  vote  to  see. 

Q.  Did  not  Mr.  Dickey  figure  it  up  f — A.  He  might,  but  I  did  not  see  him. 
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Q.  Did  he  not  tell  you  what  it  was  at  that  time  f — A.  Not  that  I  remember. 

Q .  Have  you  not  since  that  day  stated  to  more  than  one  person  the  vote  cast  for  Morey 
for  Congress  at  that  poll  t  And,  if  so,  state  the  vote  that  you  told  them. — ^A.  I  do  not  re- 
member stating  the  number  to  any  one,  because  I  did  not  know  what  it  was,  and  do  not 
think  I  ever  told  anybody  so. 

Q.  Were  not  T.  B.  Rhodes  and  £.  J.  Delong  delegates  from  this  parish  in  1872,  to  the  con- 
vention of  the  liberal  party  at  New  Orleans  which  afterward  formed  a  part  of  the  Fusion 
party,  and  which  supported  McEnery,  the  Democratic  candidate  for  governor  f — ^A.  I  do 
not  know  that  Rhodes  was,  but  Delong  was. 

Q.  Was  or  not  T.  B.  Rhodes  the  supervisor  of  registration  in  this  parish  in  1872,  and  was 
he  not  appointed  by  Governor  Warmoth,  and  was  not  Warmoth  supporting  the  Fusion  ticket 
at  that  time,  and  was  not  Rhodes  at  that  time  considered  or  known  to  be  a  liberal,  and  not  a 
supporter  of  the  Kellogg  or  Republican  ticket  f — ^A.  I  believe  he  was  the  supervisor ;  can- 
not say  by  whom  appointed.  I  cannot  say  of  my  own  knowled^  who  Warmoth  supported, 
but  the  impression  generally  was  that  he  supported  the  Fusion  ticket.  I  do  not  know  how 
Rhodes  stood  politically  in  1872. 

Q.  Have  you  ever  made  any  statement  of  the  election  in  Carroll  Parish  to  the  chief  super- 
visor for  this  State  of  this  judicial  circuit  at  New  Orleans  f — A.  I  sent  a  statement  to 
62  A.  J.  Aiken  at  New  Orleans,  to  be  delivered  to  the  Democratic  central  committee,  giv- 
ing a  statement  such  as  I  got  from  deputies  I  appointed  at  different  polls,  but  who 
not  appointed  were  by  Judge  Woods,  and  whom  I  appointed,  supposing  I  had  the  right  to  do 
it.    I  know  nothing  about  the  correctness  of  the  statements  I  got  from  the  deputies. 

Re-examined  by  contestant : 

Q.  Ton  say  you  counted  sixty-five  tallies  on  the  tally-list  of  poll  No.  2  for  Spencer.  From 
your  knowledge  of  the  persons  voting  at  this  poll,  do  you  not  believe  that  he  received  more 
than  that  vote  in  point  of  fact  f 

(Objected  to  by  contestee.) 

A.  From  my  knowledge  of  the  persons  voting  at  said  poll  and  the  liht  of  voters,  I  think 
Spencer  received  thereat  more  than  sixty-five  vuUm. 

Recross-examined  by  contestee : 

Q.  Do  you  of  your  own  knowledge,  except  as  derived  from  the  tally -sheet,  know  that 
Spencer  received  sixty-five  votes  at  poll  No.  2  f 
(Contestant  objects  to  this  question.) 
A.  Of  my  own  knowledge,!  don't  know. 

W.  A.  BLAND. 

Sworn  and  subscribed  to  before  me  this  6th  day  of  May,  A.  D.  187.5. 

S.  DUNCAN  GLENN, 

Notary  Pvblic, 
Testimony  of  D.  S.  Vinson, 

Dr.  D.  S.  Vinson,  sworn  for  contestant,  testifies  as  follows : 

Qestion.  State  your  name,  residence,  and  occupation,  and  where  you  were  on  the  2d  of 
November  last,  the  day  of  the  last  general  election. — Ajiswer.  Daniel  S.  Vinson ;  Carroll 
Parish ;  physician  ;  was  at  poll  No.  1. 

Q.  Please  state  how  the  election  at  that  poll  was  conducted,  and  how  and  where  the 
voting  was  done. — A.  I  was  outside  of  the  house,  and  know  nothing  that  transpired  inside. 
The  voting,  while  I  was  at  the  poll,  was  done  by  handing  the  tickets  or  the  ballots  through 
the  window.  From  my  observation,  without  having  measured  it,  the  window  was  between 
6  and  7  feet  from  the  ground,  where  the  voters  stood.  The  window  had  slats  across  it,  up 
and  down,  about  3  inches  apart.  Some  of  the  voters  handed  their  ballots  up  to  the  window 
on  the  ends  of  sticks,  and  some  reached  them  up  with  their  hands. 

Q.  Could  the  vOter  see  the  ballot-box  from  the  place  where  he  stood,  and  see  what  disposi- 
tion was  made  of  his  ballot,  and  could  he  have  deposited  it  in  the  box  himself  f — A.  I  do  not 
think  the  voter  could  see  the  box,  nor  could  he  see  what  was  done  with  his  ticket,  I  think, 
because  the  window-sill  was  higher  than  a  man's  head.  I  am  about  six  feet  high  myself, 
and  did  not  see  the  box.  I  think  a  voter  could  not  have  put  his  ticket  in  the  box  with  his 
own  hand. 

Q.  Was  or  not  the  door  leading  into  the  room  where  the  commissioners  were  kept  closed 
while  you  were  there  f — A.  Yes,  sir.    I  did  not  see  it  open  at  all. 

Q.  From  the  situation,  could  the  commissioners  have  seen  the  person  handing  up  his  ticket 
without  coming  to  the  window  7 — A.  I  think  not. 

Q.  Did  or  not  you  see  one  same  person  hand  up  tickets  more  than  one  time  to  the  win- 
dow t — A.  I  did  not. 

Q.  Did  you  vote  on  that  occasion,  and  why  not  ? — A.  I  did  not  vote,  though  I  could 

€3        have  done  so :  there  was  nothing  preventing  me,  except  I  did  not  want  to  wait. 

There  was  no  trouble  that  I  saw  a^at  the  poll.  Everything  was  peaceable  and  quiet. 

Q.  How  long  were  you  present  at  the  poll  f — A.  Between  halfan  hour  and  one  hour. 
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Cross-examined  by  contestee : 

Q.  How  do  jou  rank  yoarself  politically? — A.  I  am  a  Democrat,  dyed  in  the  wool. 

Q.  How  lon(^  have  you  resided  in  this  parish  T — A.  Twenty-fire  years. 

Q.  Are  you  not  generally  recoprnized  in  the  community  as  a  good,  substantial  dtisen  ? — A 
So  far  as  I  know.    I  have  heard  nothing  to  the  contrary. 

Q.  How  many  voters  did  you  see  voting  on  sticks  7 — ^A.  While  I  was  there  I  did  not  see 
more  than  two  or  three.  If  I  had  been  going  to  vote,  I  think  I  would  have  voted  that  waj 
myself,  as  I  could  have  done  so  more  quickly  than  to  have  waited  to  have  got  closer  to  the 
window. 

Q.  You  stated  that  you  did  not  see  the  box  ;  did  you  go  up  to  the  window  to  ascertain 
if  you  could  see  it  f — A.  I  did  not. 

Q.  Are  you  positive  that  the  commissioners  of  election  could  not  have  seen  the  TOten 
handing  up  their  tickets  T — ^A.  I  don't  think  they  could,  but  am  not  positive. 

Q.  If  a  commissioner  was  sitting  or  standing  ciose  to  the  window,  could  he  not  hare 
seen  the  voter? — A.  I  think  he  could. 

Q.  Are  you  acquainted  with  E.  M.  Spann  and  T.  B.  Rhodes,  who  were  commissionerR  of 
election  on  that  day  f  And,  if  so,  state  what  their  standing  is  in  the  community. — A.  Thej 
are  looked  upon  as  g^ood  citizens. 

Q.  Are  they  or  not  men  who  would  be  believed  to  be  truthful  in  making  any  statemest 
which  they  might  make  under  oath  t — A.  I  should  think  they  were.  They  are  very  cor- 
rect men.    I  have  never  heard  anything  to  the  contrary. 

D.  8.  VINSON. 

Sworn  to  and  subscribed  before  me  this  7th  day  of  May,  A.  D.  1S75. 

S.  DUNCAN  GLENN. 

Notary  Public. 

Testimony  of  Andrew  Cnnninghnm. 

Andrew  Cunningham,  sworn  for  contestant,  testifies  as  follows  : 

Question.  State  your  name,  residence,  and  o  cnpation,  and  where  you  were  on  the  sec* 
end  of  November  last,  the  day  of  the  general  election.— Answer.  Andrew  Cunningham; 
Carroll  Parish ;  planter;  was  at  poll  No.  1. 

Q.  Please  state  where  the  election  was  held  at  poll  No.  1,  and  how  the  voters  deposited 
their  ballots. — A.  The  election  was  held  in  a  cabin  on  Captain  Rbodes's  place.  The  votes 
were  received  by  the  commissioners  at  a  window,  about  six  or  seven  feet  from  the  gronod. 
Some  of  the  votes  were  handed  up  on  sticks,  and  others  voted  by  being  lifted  up  by  other 
persons,  and  some  by  reaching  it  up  with  their  hands. 

Q.  Do  you  think  that  the  ballot-DOxes  were  in  full  view  of  the  voters  on  the  outside,  sod 
could  they  see  their  ballots  deposited  in  the  box,  or  could  they  themselves  have  deposited 
them  therein  t — A.  The  ballot-box  I  do  not  think  was  in  full  view  of  the  voters  ;  nor  coald 

the  voters  see  their  ballots  deposited,  or  reach  the  ballot-box  themselves. 
49  Q.  Are  you  acquainted  with  Ceesar  Johnson,  who  swore,  in  the  case  of  Bartoo  ti 

dl.  vs.  Hicks  et  al,,  that  David  Jackson,  commissioner  at  poll  No.  1,  returned  money 
with  registration-papers,  &c.?  And,  if  so,  please  state  his  character  for  truth  and  honest j.— 
A.  I  know  him.  In  the  community  where  he  live  she  is  regarded  as  a  truthful  and  reiisbU 
man. 

Q.  Do  you  think  that  the  commissioners  of  election  at  poll  No.  1,  sitting  where  they  were 
could  see  the  voter  when  he  handed  up  his  vote  so  as  to  know  who  he  was  f — A  1  know 
where  the  commissioners  were  sitting,  and  I  do  not  think  they  could  see  so  as  to  know  tbs 
persons  handing  up  ballots. 

Cross-examined  by  contestee : 

Q.  How  do  you  class  yourself  politically  f — A.  I  take  no  part  in  politics,  bat  suppose  ^ 
would  be  ranked  as  a  Democrat.  ^ 

Q.  How  long  did  you  remain  at  poll  No.  1  on  the  day  of  election  t — A.  I  suppose 
was  there  about  three  hours. 

Q.  Was  or  not  the  election  quiet,  peaceable,  and  fair  while  you  were  present? — A. 
heard  no  fussing,  but  there  was  considerable  rushing  and  confusion  around  the  windo 
caused,  as  I  suppose,  by  their  anxiety  to  vote  early. 

Q.  Did  you  hear  any  complaint  made  of  the  manner  of  voting  at  that  poll,  or  did  it 
to  be  done  as  it  were  by  general  consent  f — A.  Yes ;  I  heard  complaint.    When  I 
aged  to  g*ii  inside  of  the  house,  and  offered  my  ballot  there,  it  was  objected  to  by  Dav 
Jackson,  one  of  the  commissioners,  who  was  standing  at  the  window  receiving  the  baUo 
and  taking  them  off  the  stick.    He  said  he  had  ordered  several  times  that  no  more  perso; 
should  be  admitted  inside  of  the  house.    I  offered  mv  ballot,  and  stated  that  I  was  anxio 
to  vote  and  get  away,  and  that  if  I  was  not  allowed  to  vote  then  I  would  have  to  lea 
without  voting,  and  1  threw  my  ballot  down  on  the  table.    The  commissioners  looked 
each  other  without  saying  anything,  and  Captain  Rhodes,  one  of  the  commissionen, 
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ap  the  ballot  and  pat  it  in  the  box.  Dayid  Jackson  then  remarked  that  that  was  the  last 
vote  that  should  be  polled  inside  of  the  hoase,  and  the  other  commissioners  said  nothing. 
I  heard  of  no  other  complaint,  but  left  the  poll  immediately. 

Q.  Did  70a  see  any  ^eenbacks  handed  oat  by  any  commissioner,  or  do  yon  know  any- 
body who  ever  said  they  saw  any  fi^reenbacks  handed  oat  at  the  poll  except  Caesar  John- 
son T — ^A.  I  saw  no  greenbacks  handed  out.  I  heard  a  colored  man,  whose  name  I  do  not 
know,  bat  who  lives  on  Transylvania  plantation,  say  that  he  himself  called  Caesar  John- 
son's attention  to  the  fact  that  greenbacks  were  being  handed  out  to  voters  by  David  Jack- 
son with  the  regpistration-papers,  and  that  he  proposed  to  CsBsar  Johnson  that  they  should 
turn  and  vote  that  way,  and  get  some  of  the  greenbacks. 

Q.  Do  you  know  Dr.  D.  S.  Vinson,  who  testified  in  this  case  this  morning,  and  do  you 
know  T.  B.  Rhodes  and  £.  M.  Spann,  who  were  oommisaioners  of  election  on  that  day  f 
And,  if  so,  state  what  reputation  they  bear  in  the  community  for  honesty  and  integrity. — 
A.  I  am  acquainted  with  Dr.  Vinson  and  T.  B.  Rhodes,  and  their  reputation  for  honesty  and 
integrity  is  good,  so  far  as  I  know  or  have  ever  heard. 

Q.  DioTOU  know  C.  £.  Moss,  jr.,  parish  judge  of  this  parish;  and,  if  so,  what  is  your 
opinion  of  his  honesty  and  mtegrity  f — A.  I  am  acquainted  with  him.  I  know  nothing  wrong 
of  him,  ao  far  as  I  know.  I  have  no  particular  dealings  with  Judge  Moss,  but  thiuk  well 
of  him. 

65  Re-examined : 

Q.  Is  not  Judge  Moss  a  strong  Republican  and  regarded  as  an  active  party  man  ? — A. 
I  have  always  understood  that  he  was  a  Republican,  but  don*c  know  how  active,  as  I  know 
very  little  about  him. 

A.  CUNNINGHAVi. 

Sworn  to  and  subscribed  before  mo  this  7th  day  of  May,  A.  D.  IR75. 

S.  DUNCAN  GLENN, 

Notary  Fubllc. 
Testimony  of  Noah  Lane. 

Noah  Lane,  sworn  for  contestant,  testifies  as  follows: 

Question.  State  your  name,  residence,  and  occupation,  and  where  you  were  on  2d  of 
November  last,  the  day  of  the  ^neral  election. — Answer.  My  name  is  Noah  Lane ;  Tran- 
sylvania plantation,  Carroll  Parish;  and  was  at  poll  No.  1  on  the  election-dav. 

Q.  Did  you  vote  and  see  others  voting  at  said  poll ;  and,  if  so,  where  and  how  did  they 
vote  f — A.  I  voted  there  and  saw  others  vote.  The  door  to  the  house  was  closed  against 
us,  and  we  voted  at  a  window  which  was  so  high  that  I  had  to  lift  another  man  up  to  vote. 

Q.  Did  you  see  David  Jackson  or  other  person  at  said  poll  hand  money  out  of  the 
window  to  persons  on  the  outside  ?  State  what  you  saw. — A.  I  did  see  David  Jackson 
hand  money  to  voters  outside  of  the  window ;  saw  him  do  it  several  times.  When  I  saw 
him  doing  it  I  said,  **  O,  by  God,  look  at  the  greenbacks  ;  let's  wait  and  see  if  we  can't  got 
some  of  them."  Caesar  Johnson  then  said,  '*  No ;  perhaps  they  are  running  an  indepeiiJeut 
ticket." 

Cross-examined  by  contestee : 

Q.  Can  you  read  or  write  f — A.  No,  I  cannot ;  I  am  only  a  laborer. 

Q.  Did  you  get  any  of  the  greenbacks  or  money  that  was  banded  out? — A.  I  did  not. 

Q.  Did  your  friend  Ceesar  Johnson  get  any  ? — A.  No,  sir. 

Q.  Why  didn't  you  get  some  ? — A.  Because  I  was  not  voting  the  same  ticket. 

Q.  Do  you  mean  the  independent  ticket  ? — A.  I  mean  I  did  not  vote  the  independent 
ticket ;  I  voted  the  Gla  Republican  ticket. 

Q.  Where  was  David  Jackson  standing? — A.  In  the  house,  near  the  window,  where  the 
voting  was  going  on. 

Q.  Was  be  taking  the  ballots  from  the  voters  as  they  were  handed  in  7 — A.  Yes,  sir ;  he 
was. 

Q.  Did  he  take  Ceesar  Johnson's  ticket  when  you  raised  him  up  to  the  window  t — ^A.  He 
did ;  saw  him  take  it. 

Q.  Could  you  see  him  plainly  f — ^A.  Yes,  sir ;  he  came  to  the  window,  and  I  could  see  him 
plainly  from  his  waist  up  and  he  could  see  me. 

Q.  What  time  of  day  was  it  when  you  went  to  the  polls  7 — A.  I  went  to  the  polls  about 
12  o'clock  and  staid  until  night 

Q.  Were  you  near  where  the  voting  was  going  on  while  you  were  there  f — A.  Yes ;  I  was 
out  in  front  of  the  window  most  of  the  time. 

Q.  Did  you  see  any  voting  on  sticks  t — A.  I  did  not  see  or  notice  any. 

66  Q.  From  where  you  stood,  would  you  not  have  been  likely  to  have  seen  the  voting 
on  sticks  if  there  had  been  any  t — A.  Probably  if  I  had  been  noticing  I  would,  but  I 

did  not  notice,  and  there  was  such  a  crowd  standing  around  the  window. 

Q.  How  far  were  you  standing  from  the  window  f — A.  Probably  10  or  20  yards,  as  near 
as  I  can  come  at  it 
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Q.  Then  all  the  voters  that  you  noticed  voted  with  their  hands,  did  they  t — A.  Yes,  sir. 

Q.  Who  took  their  tickets  f — A.  David  Jacksoo  took  their  tickets  in. 

Q.  Did  Csesar  Johnson  go  to  the  polls  with  you  1 — A.  He  started  when  I  did,  bat  did 
not  get  there  as  soon  as  I  aid.  I  was  there  when  he  came  up.  He  and  I  went  home  to- 
fl^ther. 

Q.  How  many  people  do  you  think  voted  while  you  were  there  t — A.  I  can't  tell ;  there 
were  a  good  many  of  them  ;  thev  kept  voting  until  night. 

Q.  Do  you  think  there  were  five  hundred  voted  while  you  were  there  ? — A.  That  would 
be  hard  for  me  to  say,  because  I  do  not  know  that  there  were  five  hundred  there  in  al 
or  not. 

Q.  Give  the  names  of  all  those  whom  you  saw  get  greenbacks. — A.  I  did  not  know  the 
men ;  they  were  strangers  to  me.  I  did  not  know  any  of  the  men  on  the  ground  except 
Csesar  Johnson. 

Q.  How  much  money  did  each  of  the  men  receive  t — A.  I  could  not  tell,  but  there  were 
sometimes  three  or  four  bills. 

Q.  Was  there  never  more  than  three  or  four  bills  t — A.  I  never  saw  any  more  than  three 
or  four  bills,  as  the  men  would  take  and  put  them  up  so  quick. 

Q.  How  many  men  were  there  that  you  can  swear  you  saw  get  greenbacks  T — A.  I  saw 
about  ten,  as  near  as  I  can  come  at  it. 

Q.  Now,  how  many  of  those  men  got  as  many  as  three  bills? — A.  I  couldn't  tell.  Some 
of  them  came  out  in  registration-paper.  I  saw  two  of  them  that  had  that  money,  and  one  of 
the  bills  was  large  enough  for  a  dollar  or  five-dollar  bill. 

Q.  Now,  don't  you  know  that  it  was  Mr.  Mayer  that  handed  out  all  the  registration- 
papers  f — A.  No,  sir ;  I  don't  know  that ;  I  know  that  he  didn't  hand  me  mine. 

Q.  How  many  kinds  of  tickets  were  voted  there  that  day  t — A.  I  saw  but  two  kinds. 
I  cannot  read.  There  was  a  white  ticket — U.  S.  Grant ;  that  is,  with  Grant's  picture  on 
it,  and  I  voted  that  kind.  The  oUier  was  a  kind  of  bluish  curtain-colored  ticket  on  the  back 
side. 

Re-examined  by  contestant : 
Q.  What  do  you  mean  by  the  independent  ticket? — A.  I  mean  the  Benham  Republican 

ticket. 

hie 
NOAH  -f  LANE. 
mmrk. 

Sworn  to  and  subscribed  before  me  this  7th  day  of  May,  A.  D.  1875. 

S.  DUNCAN  GLENN, 

Notary  Public, 
Testimony  of  Casar  Johnson, 

CiESAR  Johnson,  sworn  for  contestant,  testifies  as  follows : 

Question.  State  your  name,  residence,  and  occupation,  and  where  you  were  on  the  2d  of 
November  last,  the  day  of  the  general  election  f — Answer.  My  name  is  Ceesar  Johnson ;  I 
live  in  Carroll  Parish  ;  am  a  farmer,  leasing  land  from  Mr.  Tilford ;.  was  at  poll  No.  1* 
67  Q.  State  where  and  how  the  voters  voted  at  said  poll  while  you  were  there,  and 

how  it  was  managed. — A.  I  voted  at  the  window,  and  all  others  who  voted  with  me 
at  same  time  did  the  same.  I  voted  by  the  assistance  of  Noah  Lane,  who  caught  me  under 
my  arm  and  assisted  me  up  so  I  could  reach  the  window.  I  don't  think  a  man  standing  on 
the  ground  near  the  window  could  see  the  ballot-box.    I  could  not,  I  know. 

Q.  Did  you  or  not  see  money  passed  out  of  the  window  to  the  voters  with  their  registra- 
tion-papers ;  and,  if  so,  who  did  it  T — A.  I  saw  money  passed  out  with  registration-pajyers 
by  David  Jackson.     I  saw  him  do  it  several  times. 

Q.  Did  anybody  speak  to  you  about  it  at  the  time  it  was  being  done,  and  what  did  be 
say? — A.  Yes,  sir:  Aoah  Lane  spoke  to  me  about  it  at  the  time,  and  said,  **0,  Johnson, 
look  at  the  greenbacks;  let's  turn."  I  said,  "O,  no."  He  said,  "Whvt"  and  I  said, 
'*  Maybe  they  are  running  an  independent  ticket."  I  voted  the  Gla  Republican  ticket,  on 
white  paper. 

Cross-examined  by  contestee  : 

Q.  Did  you  hear  one  man  cry  out,  "  O,  Jackson,  greenbacks  ?"  and  who  was  that  man  ?— 
A.  I  did  hear  a  man  so  cry  out,  but  do  not  know  the  man. 

Q.  What  kind  of  a  looking  man  was  hef— -A.  He  waj  a  black  man ;  but  I  did  not  notice 
his  features. 

Q.  Was  he  a  tall  man  ? — A.  He  was  about  the  common  height. 

Q.  Was  he  an  old  man  1 — A.  No,  sir. 

Q.  Did  you  notice  particularly  his  age  ? — A.  He  looked  quite  young  to  me. 

Q.  Was  he  a  fat  man  f — A.  No,  sir ;  he  didn't  look  very  »t. 

Q.  Was  he  a  well-dressed  man  ? — A.  He  looked  to  me  to  be  poorly  dressed. 

Q.  How  far  were  you  from  him  when  he  cried  out,  '*  O,  Jackson, greenbacks"?^'** 
About  10  feet. 
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Q.  Did  be  cry  it  out  more  than  once  f — A.  No,  sir. 

Q.  Can  jOQ  read  t — A.  A  little  ;  coarse  reading. 

Q.  Or  write  7~A.  I  can  scratch  a  little. 

Q.  Are  you  a  short  man  f — ^A.  I  am  aboat  5  feet  2^  inches. 

Q.  When  Lane  helped  yon  to  put  up  your  ballot,  did  he  lift  you  off  the  ^ound,  or  did  he 
stretch  you  up  by  assisting  you  by  one  arm  ? — A.  He  assisted  me  by  lifting  one  arm,  I  at 
the  same  time  oelping  myself  up  against  the  side  of  the  house. 

Q.  Was  there  a  pretty  large  crowd  present  when  you  got  to  the  polls  t — A.  Yes,  sir ;  a 
pretty  large  crowd. 

Q.  Did  they  all  vote  before  you  came  away  t — A.  No,  sir ;  I  left  them  voting. 

Q.  How  many  do  you  think  voted  while  you  were  there  f — A.  There  was  a  pretty  large 
crowd,  but  I  cannot  tell  how  many  voted  while  I  was  there. 

CiESAR  JOHNSON. 

Sworn  to  and  subscribed  before  roe  this  7th  day  of  May,  1875. 

S.  DUNCAN  GLENN, 

Notary  Public. 

68  Testimony  of  W,  A,  Blount  {recalled), 

W.  A.  Blount  recalled  by  contestant. 

Question.  Were  you  or  not  in  error  in  your  estimate  of  the  number  of  white  Republicans 
in  Carroll  Parish  f  If  so,  please  state  the  facts. — ^Answer.  I  was  mistaken,  as  I  spoke  has- 
tily and  without  time  for  counting  and  reflection.  To  the  best  of  my  knowledge  and  belief, 
there  are  not  over  forty  white  Republicans  in  Carroll  Parish. 

Croes-ezamined  by  contestee: 

Q.  Is  there  not  a  larger  number  than  forty  of  white  men  in  the  parish  who  have  generally 
supported  Morey  for  Congress  f — A.  I  cannot  say. 

W.  A.  BLOUNT. 
Sworn  to  and  subscribed  before  me  this  7th  day  of  May,  A.  D.  1675. 

8.  DUNCAN  GLENN, 

Notary  Public, 

Testimony  of  J,  C.  Purdy, 

J.  C.  Purdy,  sworn  for  contestant,  testifies  as  follows: 

Question.  State  your  name,  residence,  and  occupation.— Answer.  Jacob  C.  Purdy ;  reside 
in  Providence,  Carroll  Parish,  and  am  a  merchant. 

Q.  Are  you  acquainted  with  Csesar  Johnson ;  and,  if  so,  how  long  have  you  known  him, 
and  what  is  his  character  and  reputation  for  truth  and  honesty  7 — A.  Yes ;  I  know  him 
well,  and  have  known  him  well  for  seven  years.  I  consider  him  as  honest  a  man  as  there 
is  in  the  parish,  and  a  truthful  roan. 

J.  C.  PURDY. 
Sworn  to  and  subscribed  before  me  this  7th  day  of  May,  A.  D.  1875. 

J.  DUNCAN  GLENN, 

Notary  Public, 

Testimony  of  J,  E,  Burton  {recalled). 

J.  £.  Burton  recalled  by  contestant. 

Question.  How  many  profossed  white  Republicans  are  there  in  the  parish  of  Carroll,  to 
the  best  of  your  knowledge  and  belief  f — Answer.  According  to  my  knowledge  and  belief, 
there  are  between  twenty-five  and  thirty.  I  have  been  actively  concerned  in  politics  in  this 
parish,  and  was  a  candidate  on  the  Gla  Republican  ticket  at  last  election. 

Q.  Do  vou know  W.  W. Benham,  B.  H.Lanier,  W.  B.  Dickey,  and  C.  E, Moss;  and,  if 
so,  what  has  been  their  politics  and  occupations  since  they  have  been  in  Carroll  Parish  ? — 
A.  I  know  them  all.  They  are  all  office-seekers,  and  have,  all  of  them,  held  office  since  I 
came  here.  I  think  Mr.  Lanier  acted  as  a  bookkeeper  for  a  short  time.  Dickey,  Moss,  and 
Benham  always  claimed  to  be  a  Republicans ;  Lanier — it  is  hard  to  tell  what  he  is ;  sometimes 
he  claims  to  be  a  Republican,  and  sometimes  a  Democrat. 

Q.  What  offices  has  Mr.  Lanier  filled  in  this  parish,  and  have  not  the  Republicans  had 
control  of  said  offices  7 — ^A.  Public  administrator,  deputy  recorder,  deputy  tax-collector,  and 
is  now  tax-collector. 

69  Q.  What  offices  has  W.  W.  Benharo  filled,  and  how  many  at  any  one  time  ? — A. 
He  was  deputy  sheriff,  deputy  tax-collector,  parish   treasurer,  and  member  of  the 

school-board,  all  at  one  time,  ana  fought  like  the  devil  to  be  appointed  treasurer  of  the 
school-board. 

Q.  Through  whose  influence  has  he  been  able  to  hold  all  these  offices  7— A.  Through  the 
influence  of  his  brother,  Gko.  C.  Benham,  as  I  believe. 

Q.  Is  not  Mr.  R.  M.  Lackey  a  Republican  7 — A.  Yes,  sir. 
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Cross-examined  by  contestee : 

Q.  What  is  your  occupation  t — A.  Keeper  of  a  drinkinji^-saloon. 

Q.  Did  you  not  once  support  Mr.  B.  U.  Lanier  for  office  f — A.  I  did. 

Q.  At  the  last  election  were  not  Messrs.  Moss,  Lanier,  and  W.  W.  Benham  members  if  the 
opposite  faction  of  the  Republican  party  to  that  to  which  you  belon^red  7 — A.  They  were. 

Q.  Was  there  a  (^ood  deal  of  feeling  between  the  two  factions  f — A.  There  was  conaiderable 
feeling^  between  the  leaders  of  the  factions. 

Q.  Did  not  each  faction  accuse  the  other  of  being  bolters  and  disturbers  of  the  partj 
organization  7 — A.  My  side  was  the  regular  organization  ;  the  others  were  bolters. 

Q.  The  returning-board,  did  it  Bot  declare  that  your  opponents  carried  the  parish  f — A.  It 
did. 

Q.  When  did  you  come  to  Carroll  Parish  f — A.  On  the  14th  of  November,  1869. 

Q.  Were  you  not  a  candidate  for  office  in  1872,  and  for  what  office  f — ^A.  I  was  a  candidate 
for  member  of  the  house  in  1872. 

Q.  Did  you  get  your  seat  t — ^A.  No. 

Q.  Did  YOU  get  your  seat  in  1875 1 — A.  I  did  not. 

Q.  Did  the  candidates  of  the  opposite  faction  get  their  seats  f — A.  They  did. 

Q.  Are  you  a  colored  man  7 — ^A.  I  have  colored  blood  in  me. 

Q.  Are  Messrs.  Moss,  W.  W.  Benham,  Dickey,  and  Lanier  white  t — A.  I  don*t  know ;  tliej 
are  so  classed. 

Q.  Did  you  or  not  recommend  the  removal  of  B.  M.  Lackey  as  supervisor  of  registration 
of  this  parish  on  account  of  unfitness  7 — A.  I  recommended  his  removal  because  I  thought 
he  was  controlled  by  George  C.  Benham. 

J.  E.  BURTON. 

Sworn  to  and  subscribed  before  me  this  7th  day  of  May,  1875. 

S.  DUNCAN  GLENN, 

Notary  Publie. 
Testimony  of  Thomas  F.  Montgomery, 

Thomas  F.  Montgomery,  recalled  and  sworn  for  contestant,  testifies  as  follows : 

Question.  In  your  testimony,  heretofore  given  in  this  case,  you  state  that  you  did  not  si^ 
or  swear  to  any  of  the  returns  and  tally^heets  at  poll  No.  2,  but  that  you  only  signed  the  list 
of  persons  who  voted  at  said  poll.  W.  W.  Benham,  in  his  testimony  in  this  case,  testifies  that 
you  did  sign  and  swear  to,  with  himself  and  S.  L.  Murray,  the  returns  of  said  poll,  as  well 
as  the  list  of  persons  voting.  Is  said  Benham*8  statement  truet — ^Answer.  His  statement  is 
not  true.  The  only  paper  that  I  signed,  except  my  oath  as  commissioner,  was  the  list  of 
persons  who  voted  at  said  poll. 

70  Cross-examined  by  contestee : 

Q.  Are  you  acquainted  with  the  members  of  the  grand  iury  which  served  at  the  last  term 
of  the  district  court  in  the  parish,  in  December  last  7  And,  if  so,  state  how  many  were  white, 
how  many  were  colored,  how  many  w  ere  Democrats,  and  how  many  were  Republicans,  so 
far  as  you  know. — ^A.  I  was  not  a  member  of  the  grand  jury  mvself,  but  I  was  in  the  court- 
house when  the  gprand  jury  was  drawn.  I  was  acquainted  with  the  foreman,  Mr.  Rhoten, 
Mr.  Shelby,  Mr.  William  rage,  Paul  Le  Fevre.  These  were  all  white  men,  and  the  three 
first,  I  believe,  were  Democrats.  The  fourth,  I  don't  know  his  politics.  All  the  balance  of 
the  sixteen  grand  jurors  were  colored  men,  and  I  suppose  Republicans.  I  don*t  recollect 
their  names. 

Q.  Is  or  not  Mr.  Rhoten,  who  is  the  foreman  of  said  grand  jury,  a  large  planter,  and  a 
leading  and  respected  citizen  of  the  parish  7 — ^A.  He  is  a  good  citizen  and  large  planter. 

Re-examined  by  contestant : 

Q.  What  is  your  occupation  7— A.  My  profession  is  that  of  civil  engineer,  and  am  now  » 
planter. 

TOM  F.  MONTGOMERY. 

Sworn  to  and  subscribed  before  me  this  6th  day  of  May,  1875. 

S.  DUNCAN  GLENN, 

Notary  Public. 
X. — Agreement  as  to  votes  cast  in  Lincoln  Parish, 
W.  B.  Spencer 


7,  B.  Spencer  ) 

vs.  > 

F.  Morey.     ) 


The  following  supplemental  agreement  is  made,  to  wit : 

Ist.  It  is  agreed  that  Wm.  B.  Spencer's  majority  over  Frank  Morey  for  Congress,  in  the^ 
parish  of  Lincoln,  was  between  three  hundred  and  seventy-four  and  three  hundred  and  nine- 
ty-one votes.    The  exact  figure  is  given  by  the  returns  of  the  parish  supervisor  and  commis- 
sioners of  election  for  said  parish,  to  which  reference  is  here  made.    It  is  therefore  agreed 
to  dispense  with  any  proof  under  the  third  clase  of  Spencer's  notice  of  contest 
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2d.  Spencer,  contestant,  withdraws  and  annuls  his  fifth  charge  made  in  his  notice  afore 
said,  and  aji^ees  that  the  same  be  held  as  of  no  effect,  and  Morey,  contestee,  also  withdraws- 
in  same  manner  the  charge  in  the  third  clause  of  his  answer. 

3d.  We  now  close  the  evidence  in  this  case  with  the  testimony  taken  in  Carroll,  and  will 
take  no  further  evidence  except  it  be  so  ordered  bv  the  House  of  Representatives. 

WM.  B.  SPENCER. 
FRANK  MOREY. 
Providence,  La.,  May  8, 1875. 

1  XX. — Agreement  as  to  notary's  capacity,  and  admission  of  opinion  of  supreme  courts 

William  B.  Spencer 


CER  i 


OS. 

Frank  Horby 

In  this  case  it  is  agreed  : 

1st.  That  the  evidence  in  Carroll  Parish  has  been  taken  by  onr  motnal  consent,  by  and 
before  S.'  Duncan  Glenn,  notary  pablic,and  we  dispense  with  proof  of  his  authority. 

2d.  That  a  duly  certified  copy  of  the  mandate  and  decree  or  the  supreme  court  of  Louisi- 
ana in  the  case  of  *'  Nicholas  Burton  et  als,  v$,  Charles  flicks  et  als^  may  be  filed  in  this 
case  at  any  time,  if  rendered.  And  that  in  making  up  the  transcript  of  said  suit  of  Burton 
vs.  Hicks,  copies  of  citations  and  subpoenas  need  not  oe  made,  ana  only  one  copy  <^'  each 
of  two  kinds  of  exceptions. 

3d.  That  the  laws  and  public  acts  of  the  United  States  Government,  and  of  the  State 
government  of  Louisiana,  now  or  heretofore  recognized  by  the  Federal  Government,  may  be 
read  and  used  in  this  case  in  the  same  manner  as  though  formally  offered  in  evidence,  pre- 
vious notice  of  such  State  acts  as  either  party  may  intend  to  read  being  g^ven  the  opposite 
party  at  least  ten  days  before  he  is  called  upon  to  reply,  provided  this  is  not  inconsistent 
with  the  rules  of  the  House  and  committee. 

This  8th  May,  1875. 

WILLIAM  B.  SPENCER. 
FRANK  MOREY. 
State  of  Louisiana, 

Parish  of  Carroll : 

Be  it  known  and  remembered  that,  at  the  request  of  Wm.  B.  Spencer  and  Frank  Morey, 
contestant  and  contestee,  in  the  case  of  Wm.  B.  Spencer  vs,  Frank  "Morey,  for  seat  in  the 
Forty- fourth  Congress,  as  Representative  of  the  nflh  district  of  Louisiana,  I,  S.  Duncan 
Glenn,  notary  public  in  and  for  said  parish,  did  cause  to  come  before  me  the  witnesses 
whose  depositions  are  hereto  prefixed  and  paged  from  1  to  136  ;  and  that  the  documents  re- 
ferred to  in  said  testimony  and  evidence,  and  offered  in  evidence,  are  hereto  annexed,  aa 
well  as  the  agreements  of  said  parties,  marked  **X  "  and  *'XX/*  That  this  testimony  and 
evidence  was  all  taken  in  presence  of  the  said  parties  and  their  counsel. 

Witness  my  hand  and  seal  at  Providence,  Carroll  Parish,  La.,  on  this  eighth  day  of  May, 
A.D.  1875. 

[SEAL.  J  S.  DUNCAN  GLENN, 

Notary  Public. 
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Exhibit  D. — Statement  of  votes  at  poll  No.  I,  parish  of  Carroll. 


Statement  of  votes  cast  at  poll  No.  1  of  election  precinct  No.  1  of  the  parish  of  Carroll,  for 
members  of  Congress,  State  and  parish  officers,  at  the  general  election,  held  November  2, 
1874,  in  accordance  with  law. 


Names  of  persons  voted  for. 


For  office  of— 


Antoine  Dubuclet 

J.  C.  Moncure 

Frank  Morey 

W.  B.  Spencer 

George  Cf.  Benham 

Jacques  A.  Gla 

J.  Harvey  Brigham 

Cain  Sartain 

P.  Jones  Yorke , 

J.  Edwards  Burton 

Henry  Adkins 


State  treasurer 

, do . 

Congress,  fifth  district. 

, do 

State  senator 

, do 

do 

Representative 

do 

do 


Number  of  votes. 


647  (six  hundred  and  forty-seven). 

21  (twenty-one). 
645  (six  hundred  and  forty-five). 

23  (twenty-three). 
638  (six  hundred  and  thirty -eight). 

27  (twenty-seven). 
3  (three). 
468  (four  hundred  and  sixty-eight). 
452  (four  hundred  and  fifty- two). 
200  (two  hundred). 
216  (two  hundred  and  aixteen). 
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Exhibit  D.— Continued. 


Karnes  of  persons  voted  for. 


M.  Dabose 

Charles  £.  Moss,  jr 

Charles  Hicks 

Nicholas  Barton 

Pompey  Small 

John  H.  Collins 

Wilson  Fer^son 

Charles  H.  Nash 

Menritt  Michell 

W.  H.  Stroube 

C.  M.  Counts 

Dayid  King 

C.  Ed.  Shearer 

Jack  Snelling 

Henry  Price 

John  HoUowaj 

Kajmond  Gilbert 

Peter  Bax 

Calvin  Scott 

Joe  Jackson 

MathewPage 

Buck  Prentier 

Proposed  amendments  to  ? 
constitution,  section  1st.  > 

Do.  1st.. 

Do.  2d.. 

Do.  do.. 

Do.  3d.. 

Do.  do.. 

Do.  4th.. 

Do.  do.. 

Do.  5th.. 

Do.  do.. 
J.  Harvej  Brigham 


For  office  of— 


Number  of  votes. 


Parish  judge 

do 

Sheriff 

do 

Coroner 

do 

Police  juror 

do 

do 

do 

do 

do 

do 

do 

do 

do 

Magistrate 

Constable,  1  st  ward . . . 

do 

do 


For  approval.. 

Against 

For 

Against 

For.... 

Against...... . 

For 

Against 

For 

Against 

Bepresentative. 


202  (two  hundred  and  two). 

464  (four  hundred  and  sixty- four). 

467  (four  hundred  and  sixty  seven). 
201  (two  hundred  and  one). 

468  (four  hundred  and  sixty-eight). 
191  (one  hundred  and  ninety  •one). 
466  (four  hundred  and  sixty-six). 
466  (four  hundred  and  sixty-six). 

466  (four  hundred  and  sixty-six). 

467  (four  hundred  and  sixty-seven). 
466  (four  hundred  and  sixty-six). 

201  (two  hundred  and  one). 
200  (two  hundred). 

202  (two  hundred  and  two). 

196  (one  hundred  and  ninety-eight). 
202  (two  hundred  and  two). 
4til  (four  hundred  and  eighty-one). 
186  (one  hundred  and  eighty-six). 

1  (one). 

162  (one  hundred  and  sixty -two). 
191  (one  hundred  and  ninety-one). 

2  (two). 

662  (six  hundred  and  sixty-two). 

6  (six). 
662  (six  hundred  and  sixty-two). 

6  rsix). 
662  (six  hundred  and  sixty-two). 

6  rsix). 
662  (six  hundred  and  sixty-two). 

6  (six). 
662  (six  hundred  and  sixty-two). 

6  ?six). 

1  (one). 


Statement  of  votes — Continued. 


No.  of  ballots  in  box. 


668  (six  hundred  and  sixty- 
eight). 


Reasons  for  rejection  of  ballots. 


State  of  Louisiana,  Parish  of  Carroll : 

Personally  appeared  before  me,  the  undersigned  authority,  T.  B.  Bhodes,  E.  M.  Spaon, 
David  Jackson,  duly  appointed  and  qualified  commissioners  of  election  of  poll  No 
80  1,  election  precinct  of  tne  parish  of  Carroll,  for  the  general  election  held  November 
2,  1874,  who,  being  duly  sworn,  deposes  and  says  that  thev  received  the  ballots  csst 
at  the  said  poll  on  the  day  above  mentioned ;  that  they  have  made  a  true  and  lawfdi  coont 
of  said  ballots,  and  that  the  foregoing  is  a  true  and  correct  statement  of  the  votes  cast  at 
said  poll  on  said  day. 

T.  B.  RHODES, 
E.  M.  SPANN, 
DAVID  JACKSON, 
Commissioners  of  Eleetionf  Poll  No,  — ,  Parish  of '• 

Sworn  and  subscribed  to  before  me  this  4th  day  of  November,  A.  D.  1874. 

S.  T.  AUSTIN,  Jr., 
Justice  of  the  Peace^  Second  Ward^  Parish  of  Carroll,  Louisians. 
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State  op  Louisiana,  Office  of  Secretary  op  State, 

Keto  Orleans f  April  )3,  1875. 

ereby  certify  that  the  foregoio^  is  a  true  and  correct  extract  from  tbe  original  document 

e  in  this  office. 

•:al.]  N.  DURAND, 

Assistant  Secretary  o/  State, 


Exhibit  £. — Statement  of  votes  cast  at  poll  No.  3,  parish  of  Carroll, 

ment  of  votes  cast  at  poll  No.  2  of  election  precinct  No.  —  of  the  parish  of  Carroll,  for 
mhers  of  Congress,  State  and  parish  officers,  at  the  general  election  held  November  2, 
^4,  in  accordance  with  law. 


Names  of  persons  voted  for. 


ine  Dnbnclet  . , 

Moncure 

kMorey 

.  Spencer 

[^  C.  Benham . 

aes  A.  Gla 

vrvey  Brigham , 

Sartain 

•nes  Yorkee.... 
Iward  Barton  . 

7  Atkins 

*a  Basa 

les  £.  Moss,  jr 

les  Hicks 

olas  Burton 

pey  Small 

H.Collins.... 
on  Ferguson., 
les  H.  Nash  .., 

et  Mitchell 

[.  Straube 

.  Counts 

d  King 

d  Shearer 

Snelling 

•y  Prior 

Halloway.... 


For  office  of— 


State  treasurer 

do 

Congress,  5tb  district 

do 

State  senator,  17th  district 

do 

do 

Representative 

do 

do 

do 

Parish  judg^ , 

do 

Sheriff 

do 

Coroner 

do 

Police-juror 

do 


do 
do 
do 
do 
do 
do 
do 
do 


Number 
of  votes. 


717 

53 

719 

49 

702 

65 

3 

698 

692 

57 

59 

77 

691 

698 

72 

698 

62 

698 

701 

698 

700 

698 

64 

62 

64 

64 

63 


Statement  of  votes — Continued. 


No.  of  ballots  in  box. 


seven  hundred  and  seventy). 


No.  of  ballots  rejected. 


None .... 


Reasons  for  rejection  of 
ballots. 


State  op  Louisiana,  Parish  of : 

rsoually  appeared  before  roe,  the  undersigned  authority,  Thomas  F.  Montgomery, 
lel  L.  Murray,  and  W.  W.  Benham,  duly  appointed  and  qualified  commissioners  of 
ion  of  poll  No.  2,  election-precinct  of  the  parisn  of  Carroll,  for  the  general  election  held 
imber  2,  who,  being  duly  sworn,  deposes  and  says :  That  thev  received  the  ballots  cast 
B  said  poll  on  the  day  above  mentioned ;  that  they  have  made  a  true  and  lawful  count 
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of  said  ballots,  and  that  the  foregoing  is  a  true  and  correct  statement  of  the  votes  cast  at  said 

poll  on  said  day. 

W.  W.  BENHAM, 
TOM  F.  MONTGOMERY, 
SAM.  L.  MURRAY, 
Commisnoners  of  Election^  Poll  No,  2,  Parish  of  CarroU,  Louisiana, 

Sworn  to  and  sabsciibed  to  before  me  this  4th  day  of  November,  A.  D.  1874. 

S.  T.  AUSTIN,  Jr., 
Justice  of  the  Peace^  Second  Ward,  Parish  of  Carroll,  Louisiana, 

State  of  Louisiana,  Office  Secretary  of  State, 

New  Orleans,  April  13, 1875. 

I  hereby  certify  that  the  foregoing  is  a  true  and  correct  extract  from  the  original  on  file 
in  this  office. 
[SEAL.]  N.  DURAND. 

Assistant  Secretartf  of  State. 


Exhibit  F,StaUment  of  votes  east  at  poll  No,  3,  parish  of  CarroU. 

Statement  of  votes  cast  at  poll  No.  3  of  election-precinct  No.  3  of  the  parish  of  Carroll,  for 
members  ot  Congress,  State,  and  parish  officers,  at  the  general  election  held  November  i, 
1874,  in  accordance  with  law. 


Names  of  persons  voted  for. 


Antoine  Dabuclet. . 
John  C.  Moncure  . . 

Frank  Morey 

W.  B.  Spencer 

Jacques  R.  Gla 

George  C.  Benbam  . 
J.  Harvey  Brigham 

Cain  Sartain 

P.  Jones  York 

J.  Edward  Barton. . 

Henry  Atkins 

M.  Da  Bose 

Charles  £.  Moss,  jr  . 

Charles  Hicks 

Nicholas  Barton  ... 

Pompey  Small 

John  a.  Collins  ... 
Wilson  Ferguson  . . 
Charles  H. Nash  ... 

Merritt  Michell 

W.H.Stroube 

CM.  Counts 

David  King 

C.Ed.  Shearer 

Jacks  Snelling 

Henry  Price 

John  Halloway.... 


For  office  of— 


State  treasurer 

do 

Congress, 5th  district ... 

do 

State  senator,  1st  district 

do 

do 

Representatives 

do 

do 

do 

Parish-judge 

do 

Sheriff 

...do 

Coroner 

....do 

Police-jurors 

do 


do 
do 
do 
do 
do 
do 
do 
do 


Number 
of  votes. 


558 
3 

554 

7 

60 

50] 
2 

491 

62 
61 
60 

A% 

498 
61 

496 
60 

496 

499 

499 
4» 

61 

60 

61 

59 

59 
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Number  of  ballots  in  box. 


563  (five  hundred  and  sixty- 
three). 


Reasons  for  rejection  of  ballota. 
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State  op  Louisiana,  Parish  of  Carroll : 

Personally  appeared  before  me,  the  anderaigned  anthority,  H.  M.  Bagley,  R.  E.  Anderson, 
Duf  Anderson,  duly  appointed  and  qaalified  oommissioners  oif  election  of  poll  No.  3,  eleetioii- 
precinct  of  the  parish  of  Carroll,  for  the  general  election  held  November  2,  1874,  who,  be- 
iirg  duly  sworn,  deposes  and  says :  That  they  received  the  ballots  cast  at  the  said  poll  on  the 
day  above  mentioned  ;  that  they  have  made  a  true  and  lawful  count  of  said  ballots,  and  that 
the  foregoine  is  a  true  and  correct  statement  of  the  votes  cast  at  said  poll  on  said  day. 
Sworn  and  subscribed  to  before  me  this  3d  day  of  November,  A.  D.  1874. 

R.  M.  BAGLEY, 
R.  K.  ANDERSON, 
DUF  ANDERSON, 
Commisiionert  of  EUction,  Poll  No,  3,  Parish  of  Carroll, 

Sworn  and  subscribed  to  before  me  this  3d  day  of  November,  A.  D.  1874. 

8.  T.  AUSTIN,  Jr., 
Justice  of  the  Peac^,  Second  Ward,  Parish  of  Carroll,  La, 

State  of  Louisiana,  Office  Secretary  of  State, 

New  Orleans,  April  13,  1875. 

I  hereby  cei^tify  that  the  foregoing  is  a  true  and  correct  extract  from  the  original  document 
on  file  in  this  office. 
[SEAL.]  N.  DURAND, 

Assistant  Secretary  of  State, 


Exhibit  Q.—StaUment  of  vtes  cast  at  foil  No,  4,  parish  of  Carroll, 

Statement  of  votes  cast  at  poll  No.  —  of  election-precinct  No.  —  of  the  parish  of  Carroll,  for 
members  of  Coni^rTeffs,  State,  and  parish  officers,  at  the  general  election,  held  November  2, 
1874,  in  accordance  with  law. 


Names  of  persons  voted  for. 


For  office  of — 


State  treasurer , 
do 


Antoine  Dubuclet, 
J.  C.  Moncure .... 

Frank  Murrey ,  For  Congress . . . 

W.  B.  Spencer do 

George  C.  Benham I  For  state  senate. 

Jacques  A.  Gla ,...; do 

Harvey  Brigham 1 do 

Brigham 1 ..do 


Number  of  votes. 


Cain  Sartam For  house  representa- 
tives   

T.  Jones  Yofk do v 

J.  Edward  Berton i do 

Henry  Atkins do 

C.  E.  Moss,  jr Parish  judge 

M.  Dabose. do.. 7 


189  (one  hundred  and 

52  (fifty .two). 
167  (one  hundred  and 

74  (seventy-four). 
156  (one  hundred  and 

23  (twenty-throe). 

60  (sixty). 
2  (two). 
124  (one  hundred  and 

123  (one     hundred 
three). 

79  (seventy-nine).  . 
69  (sixty-nine). 
117  (one  hundred  and 

124  (one  hundred  and 


eighty-nine), 
sixty-seven  X. 
fifty-six). 


twenty-fonr). 
and     twenty- 


seventeen). 
twenty-four) , 
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Names  of  persons  voted  for. 


Churles  Hicks... 
Nicholas  Borton  . 
Pompey  Small. .. 
J.  H.  dollins  . . . . 
Wilson  Ferguson 
Chas.  H.  Nash  .. 
Merritt  Mitchell.. 
W.H.Stronbe... 

C.  M.  Counts 

David  King 

C.  £d.  Shearer... 
JackSnelling.... 
ifienry  Price 


For  office  of — 


Sheriff. 
....do.. 


Coroner . . . 

....do 

Police  jury, 

•  « • • Uw • • • «  « 

....do 


do. 
do 
do 


do 
do 
do 


Number  of  votes. 


160  (one  hundred  and  sixty). 

67  (sixty-seven). 
124  (one  hundred  and  twenty-four). 

72  (seventy- two). 

128  (one  hundred  and  twenty-eight). 

127  (one  hundred  and  twenty-seven). 

129  (one  hundred  and  twenty-nine). 
143  (one  hundred  and  forty -three). 

128  (one  hundred  and  twenty •eiglit). 

53  (fifty-three). 

54  (fifty-four). 
50  (fifty). 

86  (eighty-six). 


35  BO 


546 


DIGEST   OF   ELECTION   CASES 


Statement  of  votes, — Continued. 


Nomber  of  ballots  in  box. 

Number  of  ballots  rejected. 

Reasons  for  rejection  of  ballots. 

241  (two  hundred  and  forty- 
one.) 

• 

None 

There   was  no  intimidation  or 

threats  of  any  character. 

State  of  Louisiana,  Parish  of  Carroll  : 

Personally  appeared  before  me,  the  nndersig^ned  authority,  James  S.  Milliken,  J.  M. 
Gaddis,  and  George  D.  Price,  duly  appointed  and  qualified  commissioners  of  election  of  poll 
No.  — ,  electiou'precinct  of  the  parisn  of  ■  ,  for  the  general  election,  held  November  2, 

1874,  who,  being  duly  sworn,  deposes  and  says  :  That  they  received  the  ballots  cast  at  tlie 
said  poll  on  the- day  above  mentioned  ;  that  they  have  made  a  true  and  lawful  count  of  said 
ballots,  and  that  the  foregoing  is  a  true  and  correct  statement  of  the  votes  cast  at  said  poll  on 
said  day. 

J.  S.  MILLIKEN. 
G.  D.  PRICE, 
J.  M.  GADDI8, 
Commissionf.r8  of  Election^  Poll  No.  4,  Parish  of  Carroll, 

Sworn  and  subscribed  to  before  me  this  3d  day  of  November,  A.  D.  1874. 

MERRILL  JACKSON,  J.  P. 

State  of  Louisiana,  Office  Secretary  of  State, 

Ntw  Orleans^  April  13, 1875. 

I  hereby  certify  that  the  above  and  foregoing  is  a  true  and  correct  extract  from  the  origiDsI 
document  on  tile  in  this  office. 
[seal.]  D.  DURAND, 

Assistant  Secretary  of  State. 


Exhibit  H. — Statement  of  votes  east  at  poll  No.  o^  parish  of  Carroll, 

Statement  of  votes  cast  at  poll  No.  5,  of  election-precinct  No.  5,  of  the  parish  of  Carroll,  for 
members  of  Congress,  State,  and  parish  officers,  at  the  general  election  held  November  2, 
1874,  in  accordance  with  law. 


Names  of  persons  voted  for. 


Antoine  Dubuclet 

John  C.  Moncure 

Frank  Moray 

W.  B.  Spencer 

First  amendment  to  constitution... 

Do : 

Second  amendment  to  constitution 

Do 

Third  amendment  to  constitotion... 

Do 

Fourth  amendment  to  constitution, 

Do 

Fifth  amendment  to  constitution... 

Do 

George  C.  Beuham 

J.  Harvev  Brigham 

Jacqnes  A.  Gla 

Cain  Sartain 

P.  Jones  York 

J.  Edward  Burton 

Henry  Atkins 

Charles  E.  Moss,  jr 

M.  Du  Bosa 

Charles   Hicks 

N  icholas  Burton 

Pompey  Small 

John  H.  Collins 


For  office  of — 


State  treasurer 

.• do 

Congress,  5th  district. 

do 

For  approval 

Against 

For 

Against 

For 

Against 

For 

Against 

For 

Against 

Senator  17th  district... 

do 

do 

Representative , 

do 

do 

do 

Parish  judge , 

do 

Sheriff 

do 

Coroner 

do 


Number 
of  votes. 


91 
106 

96 
106 

97 
101 

97 
lOt 

97 
101 

97 
101 

97 
101 

72 

23 
121 

96 

65 

130 

127 

49 

42 

151 

45 

128 
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Statement  of  votes — Continaed. 


Namber  of  ballots  io  box. 


(216)  two  handred  and  sixteen 


Reasons  for  rejection  of 
ballots. 


8TATS  OF  Louisiana, 

Parish  of  Carroll : 

Personally  appeared  before  me,  the  undersigned  antboritj,  V.  H.  Tillory,  C.  A.  Lehman,. 

W.  8.  Oraburn,  daly  appointed  and  qaalified  commissioners  of  election  of  poll  No.  5,  elec* 

tion-'precinct  of  the  parish  of  Carroll,  for  the  general  election  held  November  2,  1874,  who,. 

b«nff  duly  sworn,  depose  and  say  :  That  they  received  the  ballots  cast  at  the  said  poll  on 

tlftc  day  aboTe  mentioned ;  that  they  have  made  a  true  and  lawful  count  of  said  ballots,  and 

the  foref^ing  is  a  true  and  correct  statement  of  the  votes  cast  at  said  poll  on  said  day. 

fiworu  and  subscribed  to  before  me  this  4th  day  of  November,  A.  D.  J  874. 

V.  H.  TILLORY, 
C.  A.  LEHMAN, 
W.  J.  ORSBURN. 
Commissioners  of  EJtction  Poll  Xo,  5,  Parish  of  Carroll, 

Sworn  and  subscribed  to  before  me  this  4th  day  of  November,  A.  D.  1A74. 

S.  T.  AUSTIN,  Jr., 
Justice  of  the  Peace  f  Second  H'ardf  Parish  of  Carroll f  La. 

State  of  Louisiana,  Office  Secretary  of  State, 

New  Orleans^  AfrU  13,  1875. 

I  hereby  certify  that  the  foregoing  is  a  true  and  correct  extract  from  the  original  docnment 
i>ti  file  in  this  office. 
[8EAL.1  N.  DURAND, 

Assistant  Secretary  of  State. 


Exhibit  J. — Protest  of  0.  Arroyo,  Xo.  1. 
[From  the  N.  O.  Picaymie,  l>eo.  19, 1875.] 

The  following  protest  will  to-day  be  entered  by  Mr.  Arroyo  against  the  action  of  the  board 
in  the  Carroll  Parish  contest : 

The  undersigned,  a  member  of  the  retnrning-board,  protests  against  the  decision  of  the 
board  in  canvassing  and  compiling  the  returns  of  the  parish  of  Carroll,  for  the  following 
v^easons,  to  wit :  BecauHO,  according  to  said  report  and  tally-sheets  made  by  the  commis- 
^ners  of  election  at  the  different  polls  of  said  parish,  the  following  parties  appear  to  have 
VMeived  the  following  vote,  viz:  At  poll  1,  Antoine  Dubuclet,  candidate  for  State  treasurer, 
v^eeived  647  votes,  J.  C.  Moncure,  21 ;  Frank  Morey,  for  Confess,  received  645  votes,  and 
W.  B.  Spencer  2fi ;  for  State  senator  Geo.  C.  Benham  received  638  votes,  and  J.  A.  Gla 
196,  J.  H.  Brigham  7 ;  while  E  M.  Spann,  Democratic  commissioner  of  election  at  said  poll, 
awears  that  A.  Dubuclet  received  580  votes,  J.  C.  Moncure  21,  F.  Morey  569,  W.  B.  Spencer 
43,  Geo.  C.  Benham  394,  J.  A.  Gla  196,  J.  H.  Brigham  7 ;  and  that  any  other  return  pur- 
porting to  have  been  made  by  him  (Spann)  is  false,  and  his  signature  thereto  is  a  forgery. 
At  poll  2,  for  State  treasurer,  A.  Dubuclet  received  717  votes,  J.  C.  Moncure  53 ;  for  Con- 
fess, F.  Morey  received  719  votes,  W.  B.  Spencer  49;  for  State  senate,  Geo.  C.  Benham 
received  702  votes,  J.  A.  Gla  65,  and  J.  H.  Brigham  3 ;  while  T.  F.  Montgomery,  the  Dem- 
ocratic commissioner  of  election  at  said  poll,  swears  that  Geo.  C  Benham  received  427,  J. 
A.  Gla  282,  and  J.  H.  Brigham  3 ;  and  that  any  other  return  purporting  to  be  made  by  him 
(Montgomery)  is  false,  and  the  signature  thereof  is  a  forgery. 

At  poll  4,  for  State  treasurer,  A.  Dubuclet  received  558  votes,  J.  C.  Moncure  3 ;  for  Con- 
gress, F.  Morey  received  554  votes,  and  W.  B.  Spencer  7 ;  for  senator,  George  C.  Benham 
received  501,  J.  A.  Gla  60,  and  J.  H.  Brigham  1 ;  while  R.  M.  Bagley,  Democratic  commis- 
sioner of  election  at  said  poll,  swears  that  Antoine  Dubuclet  received  514  votes,  J.  C.  Mon- 
cure 3  votes;  Frank  Morey,  for  Congress,  received  510  votes,  W.  B.  Spencer  7  votes, 
George  C.  Benham,  350  votes,  J.  A.  Gla  164,  and  J.  H.  Brigham  1  vote.  Being  present  in 
the  returning-board  when  the  returns  were  canvassed,  he,  tne  said  Bagley,  pronounced  the 
Ffetnm  false,  his  signature  thereto  a  forgery,  and  the  tally-sheets  accompanying  the  same  as 
spnrious  and  false ;  for  the  tally-sheet  that  was  kept  by  the  commissioners  and  adopted  by 
them  was  the  one  which  he,  the  said  Bagley,  wrote,  and  that  was  in  red  ink,  whereas  the 
one  before  the  returning-board  is  in  black  ink. 

At  poll  4,  Antoine  Dubuclet  received  189  votes,  J.  C.  Moncure  52;  for  Congress,  Frank 
Morey  167  votes,  W.  B.  Spencer  74 ;  for  senator,  Geo.  C.  Benham  156  voles,  J.  A.  Gla  23, 
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J.  H.  Brigham  60  ;  wliile  J.  S.  Milliken,  the  Democratic  commissioner  of  election  at  that 
poll,  swears  that  at  that  poll  A.  Dnbuclet  received  155  votes,  J.  C.  Moncure  65,  F.  Morey 
156,  W.  B.  Spencer  64,  George  C.  Benham  Ml,  J.  A.  Gla  56,  and  J.  H.  Brigham  60;  and 
that  any  other  return  purporting  to  have  been  served  by  him  (Miliiken)  is  false,  and  his 
signature  a  forgery. 

At  poll  5,  for  State  treasurer,  A.  Dubuclet  received  91  votes,  J.  C.  Moncure  106 ;  for  Con- 
gress, F.  Morey  received  96  votes,  W.  B.  Spencer  108 ;  for  State  senate,  Geo.  C.  Benham 
72,  J.  A.  Gla  121,  and  J.  H.  Brigham  23;  while  by  the  testimony  of  T.  P.  McCandles, 
Democratic  commissioner  at  said  poll,  A.  Dubuclet  received  91  votes,  J.  C.  Moncure  106, 
F.  Morey  96,  W.  B.  Spencer  108,  G.  C.  Benham  41,  J.  A.  Gla  129,  and  J.  H.  Brigham  33; 
and  said  McCandles  swears  that  any  returns  purporting  to  be  signed  by  him,  showing  a  dif- 
ferent result,  is  false,  and  his  signature  is  a  forgery.  Because  it  is  proven  by  the  testimony 
of  T.  F.  Montgomery,  district  attorney  of  Carroll,  Blunt,  United  States  supervisor  of  said 
parish,  and  others,  that  the  clerk  of  the  district  court  of  that  parish  has  unlawfully  refused 
them  re-examination  of  said  election  retunis,  and  that  the  defeated  candidates  for  parish  offi- 
cers in  said  parish  have  been  denied  by  said  clerk  the  right  to  examine  the  duplicate  retarus, 
which,  by  law.  make  part  of  the  records  of  his  office.  Finally,  because  it  is  in  evidence  that 
at  poll  2  Geo.  C.  Benham,  the  Republican  candidate  for  the  senate,  did,  on  the  election-day, 
by  unlawful  and  violent  conduct,  intimidate  the  colorf»d  voters  of  said  parish,  and  thereby 
wrongfully  and  fraudulently  procure  a  more  numerous  vo*e  than  was  truly  cast  for  him,  by 
unlawfully  threatening  the  said  colored  voters  as  they  approached  to  vote,  and  brutally 
snatching  from  their  hands  the  tickets  which  they  held  in  their  hands,  and  which  they  were 
about  to  deposit  in  the  ballot-box,  and  forcing  upon  them  other  ballots  with  which  he  bad 
provided  himself  for  that  purpose,  and  that  the  said  Benham  persisted  in  this  course  of  cou- 
duct,  contrary  to  the  freeaom  guaranteed  the  people  at  their  election,  throughout  the  entire 
day  of  election,  for  the  purpose  of  securing  his  return  as  Slate  senator,  and  the  success  of 
the  Republican  party  of  Carroll  Parish. 

Because  it  is  m  evidence  that  at  poll  No.  1,  in  said  parish,  the  voters  had  to  place  their 
ballots  on  the  end  of  poles  or  canes,  in  order  to  reach  the  bauds  of  the  commissioners  of 
election,  who  were  seated  in  a  room  elevated  from  the  ground,  so  that  the  voters  were  de- 
nied the  privilege  of  having  their  ballots  placed  in  the  ballot-box.  From  these  facts  it  is  evi- 
dent that,  6r8t,  there  has  been.no  fair  expression  of  the  votes  of  the  parish  of  Carroll: 
86  second,  that  we  have  no  returns  even  of  the  votes  actually  cast ;  what  purport  to  be  re- 
turns being  proved  to  be  fraudulent  and  forgeries,  and  there  is  no  evidence  required  by 
law  to  show  what  the  vote  of  November  2  really  was.  The  vote  of  the  parish  ought  not  to 
be  taken  into  consideration  by  us,  as  it  does  not  represent  the  true  will  of  the  people  of  the 
parish,  and  affects  the  vote  of  the  other  parishes  in  that  senatorial  district  and  the  rest  of  the 
State  on  the  question  of  treasurer.  It  should,  therefore,  be  rejected.  By  an  agreement  on 
the  board,  the  question,  as  one  of  law,  was  to  be  referred  to  two  lawyers,  to  be  selected  by 
the  board,  one  to  be  chosen  from  the  Democratic  party  by  the  remainder  of  the  board,  and 
one  from  the  Republican  party,  to  be  chosen  by  myself.  I  selected  Judge  Dooley,  candi- 
date for  judgeship  of  the  fitHt  district  court  in  1^2  on  the  Republican  ticket,  and  a  lawyer 
of  emdition  and  long  practice,  whose  views,  presented  herewith,  fully  confirm  my  position 
>on  this  question.  The  board  has  not  yet  proauced  an  opinion  from  a  Democratic  lawyer  to 
the  contrary.  Well  convinced  that  the  rights  of  the  people  of  the  parish  of  Carroll  and  of 
that  of  the  people  of  the  whole  State  have  been  outraged  and  trampled  upon  by  unworthy 
and  criminal  agents — in  a  word,  with  unscrupulous  and  reckless  partisans,  the  uudersignea 
hereby  solemnly  protests  against  compiling  and  canvassing,  as  genuine,  the  fraudulent 
returns  above  set  forth. 

LOCAL  OPINION. 

The  following  opinions,  addressed  to  Mr.  Arroyo  from  Mr.  M.  A.  Doi^ley,  upon  the  daties 
ef  returuing-officers,  in  relation  to  returns  wherein  forgery  has  been  proved,  and  also  with 
respect  to  the  power  and  obligation  of  the  board  to  seud  for  persons  and  papers  under  snch 
circumstances,  will  be  found  pertiuent  and  interesting  now,  inasmuch  as  the  t>oard  has  failed 
to  perform  its  duty  in  this  regard : 

New  Orleans,  December  17, 1874. 
Oscar  Arroyo,  Esq.,  Retuming-Officer  : 

Dkar  Sir  :  With  regard  to  the  question  which  you  propounded  to  me  as  to  the  duty  snd 
power  of  your  board  in  cases  where  it  has  been  brought  to  your  knowledge  that  fraud,  for- 
gery, and  perjury  have  been  committed  in  returns  of  election,  **  materially  chatigiog  there- 
suit  of  such  election,''  I  am  clearly  of  the  opinion  that  it  is  within  your  power  and  it  isyoor 
duty  '*  to  examine  farther  testimony,''  (than  such  returns, )  and  to  this  end  yon  have  **  power 
to  send  for  persons  and  papers,"  and  upon  such  investigation  to  give  e£rect  to  the  hoQ0>t 
votes  cast.  Or  else,  if  you  find  the  corrupt  influences  did  materially  change  the  result  of  the 
election,  you  should  not  canvass  or  compile  the  statement,  but  exclude  the  returns. 
Respectfully, 

M.  A.  DOOLET 
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New  Orleans,  Deeembtr  17,  1864. 
Oscar  Arroyo.  Esq.,  Reiurning-Offiur : 

Yoa  kaoMT  the  opinion  which  I  sent  you  this  morninj^  was  giyen  on  very  short  notice, 
without  time  for  reflection  or  examination.  I  wish  to  add  to  it  by  calling  yoar  attention  to 
the  oath  each  member  of  your  board  has  taken,  to  wit :  **  I  do  solemnly  swear  that  I  will 
carefully  and  honestly  canvass  and  compile  the  statements  of  the  votes,  and  make  a  truo 
and  correct  return  of  the  election  :  So  help  me  God." 

It  is  unnecessarr  for  me  to  suggest  to  a  gentleman  of  your  intelligence  what  the  signifi- 
cation of  the  word  '*  canvass  *'  means.  A  reference  to  any  standard  dictionary  determines 
it.  How  gentlemen  placed  in  your  official  position  could  conscientiously  conform  to  your 
8«d  oath  of  office,  and  carefully  and  honestly  canvass  and  compile  the  statements  of  votes, 
and  make  a  true  and  correct  return  of  the  election,  and  yet  sanction  and  give  effect  US  ft 
forged  and  fraudulent  return,  is,  to  me,  incomprehensible.  A  forged  and  fraudulent  return 
is  no  return  at  all,  any  more  than  a  forged  bauk-note  is  a  bank*note.  We  know  how  a  man 
is  esteemed  and  dealt  with  by  the  law,  who  knowingly  palms  off  a  forged  bank-note;  and 
we  likewise  know  that  it  is  true  in  morals  as  in  law,  that  no  man  can  sanction  and  give 
effect  by  his  act  to  forgery  and  fraud  without  being  particepi  criminis. 
Respectfully, 

M.  A.  DOOLEY. 


Exhibit  K.^ Reply  of  tVelh  to  protest  of  Arroyo,  No.  1 

(From  the  New  Orleam  BepabUcan,  December  20,  1874.] 
THE  RRTURNING-BOARD. 

There  was  little  or  nothing  done  by  this  body  yesterday,  excepting  what  was  ac- 

87        complished  in  executive  session.     The  board  met  as  usual,  and  after  adopting  the 

minutes  of  the  previous  day  went  into  secret  session,  during  which  time  the  contests  in 

the  parishes  of  Red  Kiver,  Natchitoches,  and  Avoyelles  were  settled  and  the  returiis  of 

thoee  parishes  ordered  to  be  compiled. 

The  board  adjourned  to  meet  ag^in  to-morrow  at  ]  1  o*clock. 

Governor  Wells  yesterday  submitted  the  following  reply  to  the  protest  of  Mr.  Arroyo : 

Hon.  Oscar  Arroyo,  a  member  of  the  board,  has  entered  a  protest  against  the  decision  of 
the  board  in  the  Carroll  Parish  case,  which  the  majority  of  the  board  do  not  think  gives 
a  full  statement  of  the  case,  andlit  omits  to  give  the  grounds  on  which  it  was  decided  ;  con- 
seauently  we  deem  it  our  duty  to  place  our  decision  and  the  reasons  for  it  properly  on  rec- 
crd. 

The  supervisor  of  registration  returned  a  statement  of  the  votes  and  the  tally-sheets  from 
tke  several  polls  in  this  [>arish  to  this  board,  in  proper  legal  form,  when  they  were  opened 
by  the  board  and  examined.  Mr.  Gla,  a  Republican  candidate  for  the  senate,  and  the 
attorneys  for  the  Democratic  party,  entered  for  objection  to  the  returns  substantially  two 
l^asons : 

).  That  the  election  in  this  parish  was  not  fair,  free,  and  peaceable ;  that  the  votera  hud 
been  intimidated,  and  forced  to  vote  contranr  to  their  wish. 

2.  That  the  returns  of  the  commissioners  from  the  several  polls  made  by  the  supervisor  to 
this  board  were  forgeries,  or  had  been  changed. 

Much  evidence,  in  the  shape  of  affidavits,  was  filed  in  the  case  by  the  parties  in  interest 

A  careful  examination  of  the  evidence  on  both  sides  satisfied  us  that  the  election  was  fair, 
free,  and  peaceable,  and  that  on  the  day  of  election  there  was  nothing  unusual  that  affected 
the  voters  at  any  of  the  polls.  It  is  true  there  was  some  such  evidence  as  that  alluded  to 
by  Mr.  Arroyo,  at  poll  No.  1,  where  it  is  charged  that  Benham,  one  of  the  candidates  for  the 
senate,  intimidatea  voters,  and  caused  them  thereby  to  vote  for  him.  It  is  proved  that  Ben- 
bam  did  procure  colored  voters  to  change  their  ballots,  but  there  is  no  such  evidence  as  will 
justify  the  conclusion  that  he  exercised  any  violence  or  threats  to  induce  them  to  do  so. 

At  poll  No.  2,  it  is  charged  that  the  ballot-box  was  made  so  inaccessible  that  ballots  had 
to  be  put  on  the  ends  of  canes  to  hand  them  up  to  the  commissioners ;  this  evidence  is  not 
snstained  by  the  commissioners  ;  even  Mr  Shaw,  the  Democratic  commissioner  at  this  box, 
does  not  corroborate  this  statement ;  but  even  if  it  were  so,  as  commissioners  of  both  polit- 
ical parties  presided  at  this  poll,  and  there  is  no  proof  that  the  ballots  actually  voted  were 
not  put  in  the  box,  it  cannot  invalidate  the  election. 

Tne  whole  evidence  satisfies  us  that  up  to  and  on  the  day  of  election  there  was  no  intimi- 
dation or  other  unlawful  act  that  should  invalidate  the  electiou  at  any  poll  in  this  parish, 
but  tfaat  the  election  was  as  fair,  free,  and  peaceable  as  usual,  and  that  the  voters  very  gen- 
erally exercised  their  right  to  vote.  There  were  2,5.%  voters  registered,  and  2.263  voted.  In 
fi»ct,  it  is  not  attempted  to  be  proved  that  any  one  was  prevented  from  voting  from  any  un- 
lawfiil  cause. 

It  is  clear  that  all  was  fair,  free,  and  peaceable  up  to  the  close  of  the  election  in  this 
paris^.     If  anything  transpired  to  deprive  the  voters  of  this  parish  ftom  Vvvi'vck^  ^i^v^w  ^^^ar^ 
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properly  returned,  and  compiled,  it  was  after  the  election  ;  and  under  the  law  it  in  the  dutj 
of  this  board,  and  it  has  the  power,  to  inquire  into  any  such  fraud,  and,  if  found  to  exist,  to 
ascertain  the  facts  and  make  the  proper  correction  and  compilation.  This  the  board  pro- 
ceeded to  do.  In  the  absence  ot  intimidation  or  other  acts  that  would  improperly  influence 
the  election  on  or  before  the  day  of  election,  the  law  authorizes  us  to  take  evidence  and 
even  send  for  persons  and  papers  where  corrupt  influences  have  been  used  to  offset  the  elec- 
tion. Fraudulent  chanein^  the  commissioners'  return  comes  under  this  head.  Now,  in  can- 
vassing the  returns  under  this  authority,  it  is  the  dutv  of  the  board  to  ascertain  the  true 
state  of  the  vote,  and  to  so  compile  it ;  not  to  reiect  it  altogether,  as  Mr.  Arroyo  contends  in 
his  protest  If  the  returns  should  be  found  to  have  been  changed,  they  are  to  be  corrected 
so  as  to  show  the  true  state  of  the  case,  and  not  be  altogether  rejected. 

.The  main  contest  in  this  case  was  between  Mr.  Benham  and  Mr.  61a,  both  Republican 
candidates  for  the  Senate,  and  both  claiming  to  be  regularly  nominated.  There  was  also  a 
Democratic  candidate  for  the  senate,  Mr.  Brigham. 

There  is  no  evidence  that  the  return  from  poll  5  had  been,  in  any  particular,  changed. 

There  is  no  evidence  there  was  any  changing  of  the  returns  of  the  commissioners  from 
poll  2,  except  as  to  Benham  and  Gla. 

The  evidence  shows  that  the  returns  of  the  commissioners  of  election  from  polls  1,  3,  and 
4  had  been  changed  as  to  the  candidates  for  treasurer.  Congress,  and  senate,  and  the  real 
number  of  vot«s  received  by  each  candidate  are  detailed  in  the  evidence,  but  the  change  in 
the  number  of  votes  for  treasurer  and  Congress  is  too  small  to  offset  the  result  of  the  elec- 
tion for  either  of  these  offices. 
88  The  evidence  satisfies  the  majority  of  the  board' that  the  appended  affidavit  of  Mr. 

Blount,  United  States  supervisor  o/^  election  for  that  parish,  appointed  on  the  recom- 
mendation of  the  Democratic  party,  gives  the  true  state  of  the  vote  between  Mr.  Benham  and 
Mr.  Ola.  This  testimony  is  supported  by  the  Democratic  commissioners  at  these  three  boxes, 
which  stand  as  follows  : 

Benham.      GU. 

Poll  1 394  196 

Poll  2 427  282. 

Poll  3 3ti0  J64 

Poll  4 114  56 

Polls 43  129 

Total J, 338      827 

We  predicate  this  altogether  on  the  testimony  from  Democratic  sources. 

The  evidence  does  not  satisfy  us  that  the  commissioners*  returns  are  forgeries,  but  that 
they  have  been  changed  in  the  above  particulars. 

It  has  been  our  purpose  in  this  investigation  to  give  the  voters  in  Carroll  Parish  the  real 
benefit  of  their  votes,  honestly,  and  without  fraud  or  intimidation,  cast  at  the  election. 

Our  colleague,  Mr.  Arroyo,  has,  in  his  protest  in  this  case,  departed  from  the  equitable 
and  just  rule  that  ought  to  govern  in  such  cases  in  insisting  in  throwing  ont  the  entire 
vote  of  this  parish,  thereby  depriving  the  voters  of  their  inestimable  privilege  when  the^ 
are  in  no  manner  at  fault,  the  effect  of  which  would  be  the  counting  in  a  number  of  bu 
party  friends,  and  deprives  him  of  th^t  high  position  he  has  assumed  throughout  of  beiuf 
altogether  impartial. 

J.  MADISON  WELLS, 
Fresident  Returning -Board. 

State  of  Louisiana,  Parish  of  Carroll: 

Before  me,  the  undersigned  authority,  personally  came  and  appeared  W.  A.  Blount,  United 
States  supervisor  of  registration  and  election  in  and  for  the  parish  ot  Carrol  I, 'duly  ap- 
pointed, commissioned,  and  sworn,  by  the  United  States  circuit  judge,  Hon.  W.  B.  Woods, 
and  the  said  Blount,  being  duly  sworn  by  me,  declared  and  said  that  the  registration  of  the 
parish  of  Carroll  closed  on  Friday  evening,  October  23,  1874,  R.  M.  Lackey,  supervisor, 
W.  W.  Benham  and  James  Mulligan,  clerks ;  and  that  the  total  registration  of  the  said 
parish  was  as  shown  on  the  registration-books,  2,530  names  ;  that  on  the  second  day  of  No- 
vember, 1874  the  vote  cast  in  the  said  parish  of  Carroll  for  State  senator  was  2|2(^,  beinjf 
265  less  than  the  actual  registration,  and  that  vote  so  cast  was  for  the  persona  named  as  fol- 
lows :  George  C.  Benham,  1,348:  J.  A.  Gla,  827:  J.  H.  Brigham,  98:  giving  George  C* 
Benham  a  majority  of  509  votes  in  the  parish  of  Carroll  over  J.  A.  Gla  :  that  I  have  tbii 
knowledge  from  a  personal  inspection  of  the  tally-sheets  of  the  first,   secouil,   and  fiftb 
wards,  and  that  my  knowledge  of  the  vote  of  the  third  and  fourth  wards  is  received  from 
the  commissioners  of  election  and  deputy   United  States  supervisors   stationed  at  those 
wards  on  the  day  of  election.     And  this  appearer  further  swears  that  he  was  present  iA  per- 
son at  the  second  ward  in  said  parish  in  his  capacity  of  United  States  supervisor  of  election, 
and  that  after  the  count  of  the  votes  was  made  in  said  ward,  and  the  tally-sheets  folded  op 
on  Tuesday  evening,  November  3, 1874,  the  said  tally -sheets  were  not  signed  at  as  late  tf 
ten  o'clock  on  said  evening,  being  twenty -eight  hours,  at  least,  after  the  closing  of  thepoll>« 
And  that  the  said  tally -sheets  and  ballot-box  were  carried  away  from  the  voting  place  with- 
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ont  beini^  sif^fned  by  the  commfsflioners  of  election ;  that  W.  W.  Benham  had  the  said  tally- 
sheets  and  ballot  box  in  possession  when  last  seen  by  this  appearer ;  and  that  this  appearer 
has  repeatedly  been  refosed  permission  to  examine  said  tally-sbeets  after  they  were  conveyed 
away  nrom  the  votings-place  when  he  applied  to  Mr.  Lackey,  and  W.  W.  Benham,  clerk,  to 
examine  them  in  his  capacity  of  United  States  supervisor  of  registration  and  election  for  the 
said  parish  of  Carroll ;  and  that  the  said  tally-sheets  were  conveyed  away  from  the  said 
parish  withont  having  been  examined  by  this  appearer  after  compilation. 

That  no  duplicates  ot  said  tally  sheets  can  be  found  by  me  in  said  parish  after  repeated 
application  at  the  office  of  the  clerk  of  the  court  for  transcripts  from  them. 

That  this  appearer  verity  believes  that  an  evasion  of  the  election-laws  of  this  State  is 
being  consummated  in  the  improper  and  illegal  control  of  the  election-returns  of  the  parish 
of  Carroll  by  R.  M.  Lackey,  supervisor,  and  W.  W.  Benham,  his  clerk. 

W.  A.  BLOUNT, 
United  States  Supervisor  of  Registration  and  Election  for  the  Parish  of  Carroll, 

Sworn  to  and  subscribed  before  me  on  this  26th  day  of  November,  1874. 

S.  D.  OLIVEK,  DepiUy  Clerk. 

92  Exhibit  N. — Statement  of  retuming-board  of  its  action, 

[From  the  New  Orleans  Republican,  December  25,  J 874.] 

The  following  statement  of  the  action  of  the  board  was  submitted  at  the  canclusion  of  its 
labors : 

In  closing  the  labor  of  canvassing  and  compiling  the  vote  of  the  State  given  at  the  elec- 
tion on  the  2d  of  November  last,  it  is  but  just  and  proper  that  the  returning  officers  should 
five  a  statement  of  the  difficulties  attendant  on  their  labors,  and  the  principles  laid  down, 
drawn 'from  the  law,  to  direct  them  in  the  discbarge  of  their  duties. 

In  the  first  place,  this  election  was  very  loosely  conducted  by  the  commissioners  of  elec- 
tion ;  so  much  so,  that  at  not  one-tenth  of  the  polls  in  the  State  were  the  forms  required  by 
law  observed. 

fhe  law  requires  the  supervisors  of  registration  to  forward  to  the  returning  officers,  first, 
the  list  of  votes  kept  by  the  commissioners  of  election  ;  second,  the  statement  of  the  persons 
voted  for,  and  the  number  of  votes  received  by  each ;  and,  third,  the  tally-sheets ;  all  of 
which  the  commissioners  of  election  are  required  to  furnish  the  supervisors,  and  they  to  for- 
ward to  the  returning  officers. 

In  many  cases  no  lists  of  voters  are  kept  by  the  commissioners,  or  if  there  was  they  were 
not  forwarded  to  the  retnming-board  by  the  supervisors ;  and  many  that  were  forwarded 
to  the  retuming-board  were  not  signed  or  sworn  to,  as  the  law  requires.  In  many  cases 
there  was  no  statement  of  the  persons  voted  for  and  the  number  of  votes  received  by  them 
forwarded  to  the  retuming-board,  for  the  reason  that  none  were  furnished  bv  the  commis- 
sioners of  election  to  the  supervisors,  and  many  that  were  returned  were  neither  signed  nor 
■worn  to,  and  in  many  cases  there  were  no  tally-sheets  forwarded  to  the  returning-board  to 
enable  them  to  test  the  accuracy  of  the  statement  of  votes,  and  in  some  instances  only  the 
tally-sheets  were  returned  to  the  retnrning-board,  without  tho  list  of  voters  or  the  statement 
of  volee,  and  thev  not  signed  or  sworn  to  as  the  law  requires.  This  being  the  case,  it  became 
necessary  that  the  papers  received  from  the  polling-places  should  be  carefully  examined. 
There  were  over  650  polling-places  in  the  State,  and  there  was  a  long  list  of  candidates.  So 
it  became  a  very  laborious  duty,  which  occupied  the  board  nearly  a  month,  laborgng  from 
11  a.  m.  to  4  p.  m.,  and  from  7  to  11  p.  m.,  every  day. 

The  law  requires  **  That  in  such  canvass  and  compilation  the  returniiig«officers  shall  ob- 
serve the  foUowirg  order  :  They  shall  compile  first  tne  statements  from  all  polls  or  voting- 
places  at  which  there  shall  have  been  a  fair,  free,  and  peaceable  registration  and  election. 
Whenever  from  any  poll  or  voting- place  there  has  been  any  riot,  tumult,  acts  of  violence, 
intimidation,  armed  aisturbance,  bribery,  or  corrupt  influences,  which  prevented  or  tended 
(o  prevent  n  fair,  free,  and  peaceable  vote  of  all  qualified  electors  entitled  to  vote  at  such 
poll  or  voting-place,  such  retuming-officers  shall  not  canvass,  count,  or  compile  the  state* 
ment  of  votes  from  such  poll  or  voting-place  until  the  statements  from  all  other  polls  or 
voting-places  shall  have  been  canvassed  and  compiled.  The  retuming-officers  shall  then 
proceed  to  investigate  the  statements  of  riot,  tumult,  acts  of  violence,  intimidation,  armed 

disturbance,  bribery,  or  corrupt  influences  at  any  such  poll  and  voting-place." 
d3  The  board  has  followed  this  requirement  of  the  law,  as  it  was  their  imperative  duty 

to  doy  and  in  examining  the  proceedings  of  the  commissioners  of  election  forwarded  to 
it  by  the  supervisors,  when  either  of  the  counsel  appointed  by  the  political  parties  objected  to 
the  count  of  any  poll,  and  laid  before  the  board  any  evidence  to  sustain  such  objections, 
such  polls  were  passed  over  and  not  canvassed  until  the  board  had  compiled  the  votes  from 
all  polls  not  objected  to. 

In  the  progress  of  the  examination  a  large  number  of  polls  were  objected  to,  including 
•ome  in  twenty-seven  of  the  parishee,  and  all  in  some.  The  grounds  of  objection  to  some 
of  the  polls  were  the  failure  of  a  substantial  compliance  with  the  law  in  conducting  th- 
election  and  making  returns  to  the  supervisors ;  to  some,  that  the  returns  of  the  commise 
fioners  had  been  cbangred  after  they  nad  been  made  to  the  su^iv\%ot%\  %xAVa>^^V«. 
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greater  number,  that  the  voters  had  been  intimidated,  so  that  they  did  not  register  or  yote 
or  were  compelled  to  vote  differently  from  what  they  desired. 

Had  the  board  decided  that  anything  like  a  strict  compliance  with  the  forms  of  law  ia 
holding  the  election  and  making  the  returns  to  the  supervisor  would  be  required,  the  effect 
would  nave  been  that  so  many  of  the  polls  would  have  been  thrown  out  that  there  woul4 
have  been  no  election  in  the  State.  Tne  board  then  adopted  the  rule  that  when  the  super- 
visor had  returned  any  evidence  showing  an  election  was  held,  although  it  be  only  a  tally* 
sheet  unsigned  or  sworn  to,  that,  in  the  absence  of  any  evidence  of  fraud  or  intimidation,  it 
would  compile  the  vote  as  shown  by  such  evidence  or  document.  If  it  may  be  called  evi- 
dence, this  decision  disposed  of  a  good  many  protests  to  the  reception  of  the  polls,  but  when 
the  sustantial  forms  of  law  had  not  been  observed,  and  evidence  of  fraud  or  intimidatioB 
was  produced,  the  failure  of  the  substantial  compliance  with  the  forms  of  law  was  con- 
sidered a  badge  of  fraud,  and  the  poll  was  rejected.  We  believed  this  to  be  a  just  and  rea- 
sonable rule,  and  the  board  strictly  adhered  to  it. 

In  the  cases  of  Carroll,  Saint  Helena,  and  Saint  James  Parishes,  where  it  was  charged 
and  proved  the  returns  made  by  the  commissioners  to  the  supervisors  had  been  changed 
after  they  came  into  the  hands  of  the  supervisors,  the  board  took  evidence  to  ascertain  the 
true  state  of  the  vote,  and  made  the  compilation  accordingly. 

The  question  raised  against  the  greater  number  of  polls  was  the  charge  of  intimidation  to 
prevent  voters  from  votiofr,  and  forcing  them  to  vote  against  their  wishes.  To  establish  thii 
charge  a  great  mass  of  affidavits  was  taken,  some  applicable  to  whole  parishes  and  some  to 
particular  polls,  and  a  mass  of  counter-affidavits  was  also  filed. 

The  general  facts  proved  on  this  point  establish  that  about  May,  1874,  a  military  organi- 
zation known  as  the  White  League  was  established  in  this  State,  which^ extended  to  ewvrj 
parish  of  the  State,  and  permeated  every  neighborhood :  that  the  object  of  this  orgaoizatioa 
was  to  prevent  colored  men  from  voting,  unless  they  could  be  controlled  to  vote  the  Demo- 
cratic ticket,  and  to  prevent  them  from  boldinfr  office ;  and  further,  to  compel  the  Republicans 
holding  office  under  the  present  State  government  to  abdicate  their  offices,  and  to  prevent 
the  Republican  party  in  this  State  from  organising,  with  a  view  of  concentrating  their  party 
at  the  late  election,  and  to  expel  the  white  Rnpublicans  from  the  State  unless  they  would 
desist  from  organizing  the  Republican  party  in  this  State  and  withdraw  from  the  active  spp- 
port  of  that  party. 

The  means  taken  by  this  White* League  organization  to  accomplish  the  above  purposes 
are  shown  to  have  been  by  threats  that  if  the  colored  voters  did  not  vote  th«t  Democratic 
ticket  they  should  be  expelled  from  the  plantations  on  which  they  were  fiarming ;  be  de- 

S rived  of  their  crops ;  be  excluded  from  renting  lands  hereafter,  or  of  being  employed,  and 
eprived  of  rations  or  credit  to  obtain  them  ;  and  the  leading  colored  men  were  threatened 
with  death  if  they  persisted  in  organizing  the  Republican  party,  and  white  Republicans 
were  threatened  with  personal  violence,  proscription  in  business  and  socially  of  tbemsetves 
and  families,  and'  with  hanging,  if  they  persisted  in  organizing  the  party  with  a  view  to 
the  late  elections. 

The  organization,  in  armed  bands,  in  many  parishes  in  the  Stat^  carried  their  threats  of 
personal  violence  into  effect  by  killing  some  Republicans,  whipping  and  ill-treating  others, 
and  compelling  the  parish  officers,  holding  office  under  the  present  State  government,  to  ab- 
dicate their  offices.  This  was  particulai  ly  the  case  in  all  the  Red  River  parishes,  nM»t  of 
the  Teche  parishes,  and  in  the  parishes  between  the  Red  and  Ouachita  Rivers. 

All  the  above  acts,  resorted  to  by  this  White-League  organization  to  carry  out  their  par 
poee,  w^re  clear  violations  of  both  the  State  and  United  States  laws,  and  would  subject  the 
perpetrators  of  those  acts  to  imprisonment  in  the  penitentiary,  so  odious  are  they  to  the  seois 
of  the  people  of  the  country. 

The  evidence  of  such  acts  of  intimidation,  which  prevented  a  fair,  free,  and  peaceable 
election  in  the  parishes  of  Saint  Martin  and  Grant,  was  so  general  and  overwhelming  tiiat 
the  board  felt  compelled  to  throw  out  every  box  in  these  parishes ;  and  in  many  other 
parishes  where  there  was  satisfactory  proof  that  intimidation  had  been  used  at  designated 
polls  so  as  to  prevent  a  fair,  free,  and  peaceable  election  at  such  polls,  they  were  excluded 
irom  the  compilation,  as  the  law  requires. 

When  the  friends  of  a  politic4i1  party — such  as  the  White-Leafrne  organization  ii 
94  toward  the  Democratic  party — shall  so  clearly  and  generally  violate  the  laws  of  the 
country  to  control  an  election  in  their  interests,  it  is  but  just  and  proper  that  when 
they  are  shown  to  have  brought  such  acts  to  bear  on  an  electaou,  that  thev  should  not  be 
permitted  to  profit  by  it,  and  such  is  the  intention  of  the  law.  The  board,  however,  in  this 
case  did  not  exclude  any  poll  from  the  compilation  except  on  satisfactory  proof  that  such 
violation  of  law  had  been  perpetrated,  and  that  it  had  the  effect  of  intimidating  a  sufficient 
number  of  voters  to  change  the  result  of  the  election. 

As  all  these  acts  to  produce  intimidation  had  been  perpetrated  in  favor  of  the  Democrstie 
party  and  against  the  Republican  party,  the  polls  excluded  from  the  compilation  generally 
gave  majorities  in  favor  of  the  Democratic  party,  and  their  exclnsion  fnm  Uie  compilation 
reduced  the  vote  of  that  party,  and  in  some  instanoee  had  the  efiect  of  returning  represeat^ 
tivea  and  other  officers  of  the  opposite  party  different  from  the  returns  made  by  tne  soper- 
visors.  This  is  the  natural  result  of  an  illegal  attempt  to  accomplish  an  object,  and  is  no 
fault  of  the  board. 
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The  counsel  of  the  Democratic  party  protested  against  the  coantinff  of  certain  polla  in 
the  parishes  of  Natchitoches  and  Bossier,  on  the  sproands  that  the  United  States  troops  were 
expected  at  the  polls  on  the  daj  of  election,  or  did  actually  visit  the  polls  on  the  daj  of  elec- 
^n.  in  order  to  assist  the  United  States  marshal  to  arrest  persons  charged  with  riolations 
of  the  United  States  laws,  and  that  in  consequence  a  great  nomber  of  Democrats  did 
not  attend  the  polls  and  vote  for  fear  of  arrest  by  the  United  States  troops.  Even  if  sncti 
facta  had  been  fnllj  proved,  as  alleged,  we  do  not  see  that  there  was  any  violation  of  law  in 
the  United  States  troops  doing  so.  Certainlv  a  person  charged  with  a  crime  against  the 
United  States  law  cannot  say  he  is  intimidated  by  the  fact  that  the  marshal,  with  the 
United  States  troops,  is  trying  to  arrest  him.  It  is  his  own  fault  if  he  is  guilty,  and 
be  cannot  urge  his  own  crime  as  his  protection,  and  certainly  persons  not  conscious  of  their 
guilt  would  not  flee  from  the  presence  of  the  United  States  marshal  and  his  posse  of  United 
States  soldiers.  This  is  preposterous,  and  we  did  not  consider  this  a  good  ground  of  intimida- 
Uon. 

There  were  no  returns  of  election  from  the  parish  of  De  Soto  made  by  the  supervisor 
of  registration  as  the  law  required.  Persons  interested  produced  the  clerk  of  the  court,  with 
such  papers  as  by  law  were  intrusted  to  him,  and  offered  them  as  the  returns  from  the  parish. 
The  board  decided  they  could  not  receive  and  canvass  and  compile  such  returns.  The  jfBX- 
ties  in  interest  applied  to  the  proper  court  for  a  mandamus  to  compel  the  board  to  receive, 
canvass,  and  compile  those  returns,  but  upon  trial  the  court  sustained  the  ruling  of  the 
board.    The  same  principle  was  acted  on  in  the  Terre  Bonne  case. 

There  was  no  supervisor  in  the  parish  of  Winn,  the  one  appointed  for  that  parish  having 
been  expelled  from  the  parish  and  an  unauthorized  person  assumed  to  act.  The  board  could 
not  recognize  such  lawlessness. 

The  board  submits  to  the  legislature  and  the  people  of  this  State  the  result  of  their  investi- 
gation with  a  consciousness  that  they  have  properly  discharged  their  truAt» 

J.  MADISON  WELLS, 

New  Orleans,  December  24,  J874. 

The  board  adjourned  subject  to  the  call  of  the  president. 


Exhibit  P. —  Compiled  returns  of  fifth  Congressional  district, 

OFFICIAL. 

Compiled  returns  of  an  election  held  in  the  fifth  CongresHional  district.  State  of  Louisiana, 
under  a  writ  of  election  dated  September  10, 1874,  on  the  second  day  of  November,  A.  D. 
1874,  ordering  same,  and  pursuant  to  the  provisions  of  act  No.  98,  to  regulate  the  conduct 
and  to  maintain  the  freedom  and  purity  of  elections ;  to  prescribe  the  mode  of  making 
returns  thereof;  to  provide  for  the  election  of  returning-officers,  and  defining  their  powers 
and  duties :  to  prescribe  the  mode  of  entering  on  the  rolls  of  the  senate  and  house  of 
representatives,  and  to  enforce  article  one  hundred  and  three  of  the  constitution,  approved 
November  *iO,  A.  D.  1872,  to  wit : 

FIFTH  CONGRESSIONAL  DISTRICT. 


Parij^hes. 


Ooncordia 
Franklin  . 
Tensas  ... 
Ha^ison.. 
Richland  . 
Ouachita  . 
J^kson  .. 
Iiincoln... 

Unipn 

Miprehouse 
Cjaibome. 
Calahoula 
GarroU... 
C^4well  . 

Total. 


1,601 
80 

1,097 

1,319 
441 

1  708 

94 

514 

439 

1,005 
663 
742 

2,181 
401 


12,279 


489 
485 

1,851 
759 
734 
759 
534 
590 

1,155 
66B 

1,375 
888 
961 
540 


\ 


\ 


11,038 
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We,  the  undersigned  retnmiug'Officers,  pursnant  to  authority  vested  in  us  by  act  No. 
99,  approved  November  20,  1872,  do  hereby  certify  the  foregoing  is  a  true  and  correct  com- 
pilation of  the  statement  of  votes  cast  at  an  election  for  members  of  Congress  held  on  the 
2d  day  of  November,  A.  D.  1874,  under  a  writ  of  election  promulgated  September,  10,  A.  D. 
1874,  ordering  same,  and  we  hereby  declare  that  the  following-named  person  was  duly  and 
lawfully  elected,  to  wit : 
For  member  of  Congress,  fifth  Congressional  district,  Frank  Morey. 

J.  MADISON  WELLS. 
THOMAS  C.  ANDERSON. 
G.  CASANAVE. 
LOUIS  M.  KENNER. 


Exhibit  R. — Extracts  from  plat  form  of  Democracy. 

That  W.  P.  Kellogg  is  a  mere  usurper,  and  we  denounce  him  as  such  :  that  his  government 
Ss  arbitrary,  unjust,  and  oppressive,  and  that  it  can  maintain  itself  only  through  Federal 
interference;  that  the  election  and  registration  laws  under  which  this  election  is  being oon- 
ducted  were  intended  to  perpetuate  the  usurpation  by  depriving  the  people,  and  especially 
our  naturalized  citizens,  of  an  opportunity  to  register  and  vote ;  but  we  announce  distinctly 
that  it  is  the  determination  of  the  people  to  have  a  fair  and  free  election,  and  to  see  that  the 
result  is  not  changed  bv  fraud  or  violence. 

That  we  extend  to  all  of  our  race,  in  every  clime,  the  right  hand  of  fellowship,  and  a  cor- 
dial invitation  to  come  and  settle  among  us  and  unite  their  destinies  with  ours.  That  while 
we  are  in  favor  of  meeting  punctually  the  payment  of  the  legitimate  debt  of  Louisiana,  we 
are  immovably  opposed  to  toe  recognition  of  the  dishonest  and  fraudulent  obligations  issned 
in  the  name  of  the  State,  and  we  pledge  ourselves  to  make  a  searching  investigation  in  the 
matter. 

We  advise  our  people  to  vote  against  the  amendments  to  the  constitution  proposed  by  the 
usurping  legislature,  and  pledge  ourselves,  on  the  restoration  of  the  government  to  honest 
hands,  to  provide  for  the  payment  of  all  honest  indebtedness  of  the  State. 

ExiflBlT  S. — Comparative  sttUement  of  registration  and  election  in  1872  and  1874. 


Parishes. 


Aaoenidon , 

AssQmption 

Baton  RoQge,  Rimt.. 
Baton  Roage,  West. 

Bossier 

Bienville , 

Caddo 

Caloaslen.. 

Caldwell 

Cameron 

Carroll 

GliUbome , 

Cataboala 

Concordia  .••••..... 

DeSoto 

Feliciana,  East 

Feliciana,  West 

Franklin 

Grant 

Iberia 

Iberville 

Jefferson,  L.  R. 

Jefferson,  R.  B 

Jackson 

lia  Fayette 

Iilvlngston 

LaFonrohe 

Uncoln 

MadiNon 

Morehouse 


Registration  of 
1874. 


Votes  of  1874. 


S 


1.A93 

1,508 

1,595 
353 
632 
784 

1,724 

1,173 
556 
275 
444 

1,316 
965 
176 

1,024 
855 
439 
445 
453 

1,226 
805 
159 
556 
453 

1,003 
783 

9.026 
935 
255 
660 


•a 

t 

o 
*-« 
o 


2,073 

1,806 

1,520 

9.879 

875 

1,753 

442 

2,950 

245 

460 

48 

2,086 

1,009 

805 

2,377 

1,0.16 

1.891 

1,624 

270 

444 

1,363 

2,343 

730 

1,221 

274 

730 

158 

1.873 

707 

2,135 

1.221 


a 


859 

1,498 

1,363 

1,556 

313 

1,020 

788 

1,211 

1,172 

541 

203 

235 

1,374 

840 

154 


847 
501 
457 


939 
770 
169 
575 
961 
976 
684 
1,905 
592 
233 
654 


g. 


1.950 
1,539 
1,486 
9.546 
805 
1,077 


1,343 

6 

400 

47 

2,202 

659 

736 

2,043 


1,688 

1,358 

114 


923 
9.167 

639 

1,011 

37 

530 

105 
1,846 

517 
1,847 
1,017 


Registration  of 
1872. 


5 

JB 


1,148 

2,207 

9.139 

1,489 

397 

587 

916 

1,549 

702 

541 

263 

572 

1,373 

1,065 

307 

1,004 

1,100 

521 

522 

616 

1,140 

740 

;  1,396 

1, 101 
1,115 

9,407 


2,007 
1,339 


1 

o 


3,296 
2,176 
2,188 
1,559 

859 
1,795 

715 
3,134 

166 

586 
31 
2,073- 
1,293 

992 
2,577 
1,403 
2.351 
2,064 

507 

733 
1.241 
3,296 

2,866 

832 
897 

(f) 
4.709 


3.725 
2,035 


Votes  of  1879, 
Lynch  retoms. 


S 

• 


666 

1,276 

1,286 

917 

287 

872 
627 
548 
486 
176 
382 
1,357 
678 
186 
790 
653 
273 
535 
165 
616 
691 

970 

446 

884 

553 

1,697 


305 
635 


S 


1,840 

1,919 

1.885 

9,459 

900 

1,159 

428 

1,238 

96 

369 

40 

1,453 

942 

878 

1,671 

1,032 

1,619 

1,309 

968 

779 

965 

9,239 

1,732 

610 

482 

146 

1,792 


1,756 
1,262 


Votes  of  1872, 
Forman  rs* 
tarns. 


a 

e 


ooo 

1,730 

1,813 

1.644 

733 

953 

959 

1,817 

610 

486 

176 

388 

1,387 

389 

165 

1.450 

653 

390 

543 

514 

(•) 

(•) 

962 

313 

893 

543 

1,773 


838 
673 


9 

o 

9 
fib 

(2 


1,810 

1,403 

1,360 

1.161 

455 

555 

444 

1,576 

64 

369 

40 

1,477 


714 

i,eM 

444 

1,660 
1,477 


405 

n 

1.73! 
SOS 

10 


i.«? 


*  Polls  excluded. 


f  No  reports  received  or  known  to  ezbt 
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Exhibit  S— Continued. 


Pariib«t. 


Natehltochea 

OuacbJtA 

Orleans  ...... . . . . . 

Plaqac.minei 

Polot  Goapee 

Rapl  *«■    

Red  River 

Richland 

Sabine 

Saint  Bernard 

Saint  Charles 

Saint  Helena 

Saint  James 

Saint  John  Baptist. 

Saint  Landry 

Saint  Mary 

Saint  Marttai 

Saint  Tammany  . . . 

Tangipahoa 

Tensas 

Terre  Bonne 

Union 

Vernon 

Vermillion 

Washington 

Webster 

Winn; 


Registration  of 
1874. 

Votes  of  1874. 

Registration  of 
1872. 

Votes  of  1872, 
Lynch  returns. 

Votea  of  1873. 
Forman  re- 
turns.   . 

• 

• 

s 

6 

s 

• 

s 

i 

• 

<{ 

• 

1 

ocra 

ublic 

• 

S 

• 

1 

1! 

0 

e 

a 

ja 

^ 

S 

a 

io 

o 

a 

s. 

s 

Oi 

^ 

5 

9 

Q 

1.574 

^ 

§ 

9 

Q 

£ 

Q 

& 

l,rW3 

2,283 

1,259 

1,517 

1.833 

1 

1.206 

1,250 

550 

8-26 

1,819 

766 

1.694 

970 

2.311 

006 

1.441 

758 

1.556 

38.415 

18.374 

26,204 

13.  162  I  34, 501 

80,381 

30.537 

1  14.043 

32,905 

13,898 

769 

1,920 

noo 

1,685 

673 

1,699 

460 

8,163 

467 

1.034 

731 

2.319 

639 

1.990 

1,039 

2,807 

1,092 

1,154 

1,142 

1,558 

1,331 

8.079 

1,027 

1,137 

1,719 

1,629 

1,049 

1,920 

1.960 

1,169 

35Q 

915 
'B18 

146 

702 

441 

966 

302 

913 

353 

918 

714 

734 

440 

644 

646 

818 

919 

873 

692 

2-27 

762 

2 

711 

151 

789 

62 

789 

62 

3.y) 

610 

271 

607 

500 

570 

260 

469 

412 

360 

863 

1,413 

278 

1,268 

300 

1,850 

119 

1.231 

141 

1,231 

025 

573 

922 

536 

(t) 

(♦) 

437 

541 

703 

879 

770 

8.370 

760 

1.863 

703 

8.120 

657 

1,852 

(*) 

(*) 

669 

1,304 

6^7 

1.216 

817 

1,720 

538 

1,167 

533 

1.163 

3,109 

2,863 

3.517 

1,634 

3,718 

3,641 

2,347 

1.890 

8,922 

1,345 

1,050 

2,541 

1,050 

2,148 

1,117 

1,941 

Tf9 

1,667 

1,239 

1,367 

980 

936 

981 

704 

1.035 

9;^ 

670 

718 

(•) 

(*) 

669 

644 

561 

581 

694 

700 

111 

112 

(*) 

(*) 

890 

669 

859 

456 

917 

613 

614 

769 

773 

611 

353 

3,166 

243 

2.865 

.168 

3.146 

166 

2.275 

182 

8.283 

1,227 

1,882 

891 

1,168 

1.301 

1,608 

1.407 

1,593 

(*) 

<*> 

1,190 

633 

1,161 

438 

1,788 

874 

460 

489 

1.418 

453 

744 

61 

712  . 

717 

79 

112 

39 

690 

30 

886 

258 

692 

228 

828 

882 

256 

228 

676 

889 

512 

156 

457 

125 

543 

16-} 

194 

176 

453 

167 

880 

883 

856 

749 

8M 

862 

377 

824 

977 

628 

028 

98 

755 

135 

187 

1U2 

575 

114 

*  Polls  excluded. 


t  No  reports  received  or  known  to  exist. 


Difference  between  the  provisions  of  the  r^g^istration  act  of  1870  and  that  of  1874 : 

1.  The  State  registrar,  under  act  of  1870,  section  ],  is  saperyisor  of  registration  for  the 
parish  of  Orleans ;  this  is  dropped  by  section  1  of  act  of  1874. 

2.  The  thirteenth  section  or  the  act  of  1874  provides:  **That  no  supervisor  of  registration 
appointed  under  this  act,  and  no  clerk  of  such  supervisor  of  registration,  shall  be  eligible 
for  any  office  at  any  election  when  said  officers  officiate  "  ;  the  corresponding  section  of  the 
act  of  1870,  section  14,  does  not  contain  this  clause,  nor  does  any  other  provision  of  the  act 
of  1870.    Supervisors  of  registration  under  this  act  often  counted  themselves  into  office. 


Ill 


Exhibit  32,^AffidavU  of  E,  M.  Spann, 


State  of  Louisiana.  Parish  of  Carroll  : 

Personally  appeared  before  the  undersigned  authority  Eldridge  M.  Spann,  who,  being 
duly  sworn,  says  :  That  he  acted  as  commissioner  of  election  for  ward  No.  1  in  said 
112      parish  and  State  at  the  election  on  the  2d  day  of  November,  A.  D.  1874 :  that  after  the 
ballots  were  counted  and  the  tally-sheets  made  out,  thcfy  showed  the  following  vote 
received  by  the  candidates  for  State  treasurer,  Congress,  5thdist.,  State  senator,  and  repre- 
sentatives, to  wit: 

For  Slate  treasurer, — Antoine  Dubuclet  received  580  votes  ;  John  C.  Moncure  received  21 
rotes. 

For  Congress, — Frank  Morey  received  569  votes  ;  Wm.  B.  Spencer  received  33  votes. 

For  State  senator. — Jacques  A.  QIa  received  1D6  votes;  George  C.  Hcnham  received  394 
votes  ;  J.  Harvey  Brigham  received  7  votes. 

Far  representatives.— Ch\n  Sartain  received  404  votes  :  P.  Jones  York  received  377  votes ; 
J.Ed.  Burton  received  200  votes;  Henry  Atkins  received  191  votes. 

And  if  the  tally-sheets  now  in  the  hands  of  the  State  returning-board  show  a  different  re- 
tnlt,  they  have  been  altered  since  I  signed  the  same. 

E.  M.  SPANN. 


Sworn  to  and  subscribed  before  me  this  2*W  day  of  November,  A.  D.  1874. 
Signed  before  Raymond  Gilbert,  J.  P.,  ward  No.  1. 
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State  of  Louisiana,  Office  Secretary  of  State, 

New  Orleans,  March  19cA,  1875. 

I  hereby  certify  that  the  foregoing  is  a  tme  copy  of  the  original  on  file  in  this  ofiBce. 
[seal.]  p.  G.  DESLONDE, 

Secretary  of  Stale 


Exhibit  33.— J^rfari/  of  T.  D.  McCandless. 

State  of  Louisiana,  Parish  of  Carroll : 

'  Personally  appeared  before  me,  the  undersigned,  justice  of  the  peace  in  and  for  the  4tb 
ward  of  said  parish  and  State,  duly  comniissioued  and  sworn,  Thomas  D.  McCandless,  a 
resident  of  said  parish  and  State,  who,  after  being  duly  sworn,  depssed  and  said :  That,  on 
the  2d  day  of  November,  A.  D.  ]874,  he  acted  under  appointment  from  W.  A.  Blount  as  dep- 
uty supervisor  of  election  which  was  held  on  that  day,  at  the  town  of  Floyd,  in  said  parish 
and  State  ;  that  at  an  early  hour  in  the  morning  of  that  day,  the  commissioners  of  electioQ, 
to  wit,  James  I.  Milliken,  Dr.  John  M.  Gaddis,  and  George  Pride,  were  sworn  in  as  such  by 
Walter  T.  C.  Anderson,  a  citizen  of  the  aforesaid  ward,  parish^  and  State  ;  that  the  election 
was  an  exceedingly  quiet  one  :  that  at  the  usual  hour  the  polls  were  closed  ;  that  after  about 
fifteen  minutes*  recess  said  commissioners  proceeded  to  count  the  vote  in  the  same  room 
where  the  election  had  been  held,  with  the  following  results,  to  wit: 

State  treasurer, — Dubnclet,  155  votes ;  Moncure,  75  votes. 

CongresSi  5lA  dist. — Morey,  155  votes  ;  Spencer,  75  votes. 

State  senate. — Benham,  111  votes:  Brigham,  60  votes;  Gla,  56  votes. 

That  there  was  one  (1)  vote  more,  as  shown  per  the  tally-sheets,  than  the  list  of  votes 
polled ;  that  after  the  counting  was  declared  at  an  end  and  completed,  the  box  containinff 
the  votes  was  taken  charge  of  by  Milliken,  commissioner,  and  conducted  by  him  to  the  bacx 
room  of  a  store  in  the  town  of  Floyd  (which  he  had  formerly  occupied  as  a  sleeping-room), 
for  safe-keeping,  and  in  which  room  deponent  saw  said  box  the  last  time  ;  learned  next 
morning  (Nov.  3)  that  said  Milliken,  with  others,  had  carried  it  to  the  town  of  Lake  Provi- 
dence ;  that  he  knows  nothing,  t>f  his  own  knowledge,  concerning  the  vote  or  election  at 
other  boxes  or  precincts  than  at  the  town  of  Floyd,  but  that  he  is  in  possession  of  the  exact 
vote,  as  polled  at  the  town  of  Floyd,  for  each  and  every  office  that  was  to  have  an  officer 
elected  on  said  2d  of  November  to  fill,  but  deems  it  unuece»sary  to  give  the  result  farther 
than  he  has  in  this  affidavit. 

T.  D.  MCCANDLESS. 

Sworn  to  and  subfcribed  before  me  on  this  the  2Cth  day  of  November,  A.D.  1874. 

bin 
MERRILL  +  JACKSON. 

mark. 
Justice  of  the  Peace. 
Attest : 

W.  A.  Hedrick. 

State  of  Louisiana,  Office  Secretary  of  State, 

New  Orleans,  March  19tA,  1875. 

I  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  original  on  file  in  this  office. 
[SEAL.]  P.  G.  DESLONDE. 

Stcretary  of  Statt. 


1 13  Exhibit  3i,—AJidamt  of  Richard  Diclcernon, 

State  of  Louisiana,  Parish  of  Carroll: 

Personally  appeared  before  the  undersigned  authority,  Richard  Dickerson.  who,  beioK 
duly  sworn,  says  that  he  acted  as  United  States  deputy  supervisor  at  precinct  No.  5,  at  Oak 
Grove,  said  parish  and  State,  on  the  day  ot  the  election,  Monday,  2d  day  of  Novembefi 
1874 ;  that  ne  saw  the  ballots  counted,  and  the  tally -sheets,  after  being  made  up,  sbow^ 
that— 

For  State  treasurer, — John  C.  Moncure  received  106  votes;  Antoine  Dubuclet  received 9^ 
votes. 

For  Congress, — Wm.  B.  Spencer  received  108  votes  ;  Frank  Morey  received  96  votes. 

For  State  senator, — Jaques  A.  Gla  received  129  votes  ;  J.  Henry  Brigham  received  33 
votes  ;  Geo.  C.  Benham  received  41  votes. 

For'representatives. — J.  Ed.  Burton  received  133  votes ;  Henry  Atkins  received  127  votes; 
P.  Jones  York  received  65  votes  ;  Cain  Sartain  received  36  votes. 

That  the  above  was  a  true  and  correct  count  of  the  vote  cast  for  said  candidates,  as  m^de 
out  and  signed  by  the  commiBsioners,  and  I  signed  the  same  with  them  ;  and  if  the  tallj* 
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sheets  letumecl  to  the  retiirning^-board'show  a  different  connt,  the  same  has  been  tampered 
with  and  chan^^d  since  delivered  by  the  commissioners  to  the  sapervisor. 

RICHARD  DICKERSON. 

Sworn  to  and  sabscribed  before  me  this  23d  day  of  November,  A.  D  1874. 

E.  F.  NEWMAN, 
Mayor  and  ex-offieio  Justice  of  the  Peace, 

Office  Secretary  State, 
New  Orleans,  March  19,  1875. 

I  hereby  certify  that  the  foregoing;  is  a  true  copy  of  the  original  on  file  in  this  office. 
[SEAL.J  N.  DURAND, 

Assistant  Secretary  of  Stale. 


Exhibit  d^.—Affidavit  of  R,    K,  Anderson, 

State  of  Louisiana,  Parish  of  Orleans  : 

I  have  seen  the  statement  of  W.  A.  Blontit,  United  States  supervisor  for  Carroll  Parish, 
in  which  he  gives  the  number  of  votes  cast  at  last  election  in  that  parish.  He  further  says 
that  he  madn  this  statement  from  inspection  of  tally-sheets  and  other  sources  of  information 
afforded  him  by  the  State  supervisor.  I  know  of  my  own  knowledge  that  he,  Blount,  never 
had,  or  attempted  to  get,  sucn  information  from  the  State  supervisor ;  never  saw  the  com- 
plete returns  and  tally-sheets  from  all  the  wards  in  Carroll  Parish,  and  did  in  my  presence 
only  receive  (orallv)  from  the  State  supervisor,  R.  M.  Lackey,  a  statement  of  votes  cast  for 
W.  B.  Spencer  and  J.  E.  Moncure. 

R.  K.  ANDERSOy. 

Sworn  to  and  subscribed  before  me  this  21st  day  December,  A.  D.  1674. 

WM.  WEEKS, 
Assistant  Secretary  of  State, 

State  of  LonsuNA,  Office  of  Secretary  of  State  , 

New  Orleans,  March  19,  1875. 

I  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  original  on  file  in  this  office. 
[seal.]  p.  G.  DE8L0NDE, 

Secretary  of  State, 


Exhibit  ^.—Affidavit  of  ftt  W.  Benham. 

State  of  Louisiana,  Parish  of  Carroll :  r 

Personally  appeared  before  me,  the  undersigned  authority  in  and  for  the  parish  of  Carroll, 
W.  W.  Benham,  of  the  same  parish  and  State,  who  deposes  and  says  that  he  was  one  of  the 
clerks  of  the  registrar  for  the  parish  of  Carroll,  and  that  the  second  day  following  the  elec- 
tion, W.  A.  Blount,  one  of  the  United  States  supervisors  of  election  for  the  parish  of  Carroll, 
called  at  the  office  of  the  parish  registrar  and  asked  for  Spencer  and  Moncure*s  votes  in  the 

parish,  saying  at  tne  same  time  that  he  did  not  care  a  snap  for  the  vote  of  any  of  the 
114      rest  of  the  candidates.    J  turned  to  the  tally-sheets  and  gave  him  the  vote  of  Spencer, 

261,  and  for  Moncure  235,  when  he  went  away  expressing  himself  fully  satisfaea.  This 
98  all  the  data  said  Blount  ever  had  of  the  election  held  November  2,  1874. 

W.  W.  BENHAM. 

Sworn  to  and  subscribed  before  me  this  the  25th  November,  1874. 

C.  E.  MOSS,  Jr., 

Parish  Judge, 

Office  Secretary  of  State, 

New  Orleans,  March  18,  1875. 

I  hereby  certify  that  the  foregoing  is  a  true  copy  ot  the  original  affidavit  on  file  in  this 
office. 
[seal.]  p.  G.  DESLONDE, 

Secretary  of  State, 


Exhibit  37, --Affidavit  of  Mrs,  F.  Piderit. 

State  of  Louisiana,  Parish  of  Orleans : 

Personally  appeared  before  me,  the  undersiffned  anthority,  F.  Piderit,  who,  being  duty 
sworn,  deposes  and  says  that  T.  S.  Barton,  of  the  parish  of  Orleans,  called  at  h«t  T<Avi«GkS(i^ 
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No.  150  Jackson  street,  on  the  evening  of  Novembes  10,  A.  D.  1874;  thai  he  was  shown 
into  the  front  parlor  and  from  there  into  the  back  parlor ;  that  at  the  same  time  Mr.  Geo.  C. 
Benham  was  eng^a^^ed  with  a  gentleman  (whom  I  afterward  learned  to  be  Mr.  Rilej.  of  More 
house  Parish)  in  the  front  parlor;  that  this  was  the  only  call  Mr.  Benham  received  on  this 
evening,  and  that  this  was  the  only  time  Mr.  Benham  had  ever  been  engafi^d  with  any  gen- 
tleman writing  in  my.  front  parlor,  or,  to  my  knowledge,  in  any  other  part  of  my  house. 

MRS.  F.  PIDEBIT. 

Sworn  to  and  subscribed  before  me  this  the  2d  day  of  December,  A.  D.  1874. 

P.  G.  DESLONDE, 

Secrttary  ofStmU, 

Office  Secrp.tary  of  Statf., 

New  Orleans,  March  18.  1875. 

I  hereby  certify  that  the  foregoing  is  a  tnie  copy  of  an  original  affidavit  on  file  in  my 
office,  pertaining  to  the  election  held  on  2d  day  of  November,  A.  D.  1874. 

^^""^^■^  « 

Secretary  of  State. 

State  of  Louisiana,  Office  of  Secretary  of  State, 

iVeto  OrUane,  March  J9,  J875. 

I  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  original  on  file  in  this  office. 
[SEAL.]  P.  G.  DESLONDE, 

Secretary  of  State, 


Exhibit  38.^  Affidavit  of  Carrie  T.  Benham.     , 

State  of  Louisiana,  Parish  of  Orleans : 

Personally  appeared  before  me,  the  undersigned  authority.  Carrie  T.  Benham,  who,  bein; 
duly  sworn,  deposes  and  says  that  she  was  informed  by  Geo.  C.  Benham,  on  Tuesday  eveu- 
ing,  November  10,  A.  D.  1674,  that  he  was  expecting  a  call  from  Mr.  Riley,  of  Morehouse 
Parish,  and  about  7  o'clock,  as  we  were  sitting  on  the  up-stairs  gallery,  Mr.  Benham  looked 
down  as  some  one  came  in  at  the  sate, and  exclaimed  '* There  comes  Mr.  Riley'*;  he  imme* 
diately  descended  to  the  parlor  and  was  gone  about  an  hour.  This  was  the  only  call  Mr. 
Benham  received  that  evening.  No  election-returns  for  the  parish  of  Carroll  have  ever  been 
in  this  house.  No.  159  Jackson  street,  and  the  statement  of  one  T.  S.  Barton  to  this  effect  i» 
wholly  without  foundation  in  fact. 

CARRIE  T.  BENHAM. 

Sworn  to  and  subscribed  before  me  this  the  2d  December,  A.  D.  1874. 

.;  P.  G.  DESLONDE. 

Secretary  of  Stait. 

State  (iF  Louisiana,  Office  Secretary  of  State, 

New  Orleans,  March  19,  1875. 

I  hereby  ceitify  that  the  foregoing  is  a  true  copy  of  the  original  on  file  in  this  office. 
[SEAL.]  p.  G.  DESLONDE, 

Secretary  of  Staft. 


115  Exhibit  '39.— Affidavit  of  3.  IV,  heily. 

State  of  Louisiana,  Parish  of  Morehouse : 

Personally  appeared  before  me,  the  undersigned  authority,  Saml.  W.  Reily,  .a  resident  of 
this  parish  and  State,  who,  being  duly  sworn,  deposes  and  says  that  he  spent  the  eveoiug 
from  7  to  8  o'clock  with  Mr.  Geo.  C.  Benham,  at  bis  boarding- pi  ace.  No.  159  Jackson  St., 
on  Tuesday,  Nov.  10,  1874  ;  that  he  called  there  in  accordance  with  a  previous  euffagement 
made  in  the  morning  of  the  same  day,  and  for  the  purpose  of  procuring  Mr.  BenDam's  as- 
sistance in  making  out  his  accounts  for  services  as  registrar,  and  that  of  bis  clerks,  as  well 
as  comparing  bis  returns  with  the  law  to  see  if  it  had  been  complied  with  in  every  way,  sod 
if  his  papers  were  in  due  form.  It  was  found  that  be  had  not  brought  along  tbe  sworn 
statement  of  tbe  clerk  of  the  court,  and  the  following  morning,  as  per  engagement,  Mr. 
Benham  and  myself  called  at  the  office  of  tbe  State  registrar  and  stated  the  case  to  him  for 
his  advice,  which  was  to  leave  what  returns  be  bad  in  some  sate  place  in  New  Orleaus  and 
return  at  once  to  Morehouse,  procure  the  missing  paper,  and  send  it  down.  Deponent  asked 
tbe  State  registrar  if  he  could  .send  tbe  paper  to  Mr.  Benham  and  have  biro  attend  to  it,  aod* 
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he  replied  "  certainly.'*  Immediately  upon  receiving  this  advice  I  took  snch  returns  as  I. 
bad  brought,  and,  in  company  witb  Mr.  Benham,  went  to  the  auditor's  office  and  lodged 
tbem  in  his  vault,  taking  the  receipt  of  his  chief  clerk,  Mr.  Schultz,  for  the  same.  That 
evening  I  lefi  for  home,  and,  on  the  17tb  of  Nov.,  I  mailed  a  registered  letter  to  Mr.  Qeo,  C. 
Benham,  the  necessary  paper  to  make  my  returns  complete,  requesting  him  to  get  the  pack- 
age from  tbe  auditor  s  vault  and  turn  the  completeu  returns  over  to  the  returning-board, 
which  he  finds  was  done  on  the  20th  of  Nov.,  as  per  receipt  now  in  my  possession. 

Deponent  was  received  by  Mr.  Benham,  at  his  boarding-house  on  Jackson  at.,  in  the  front 
parlor,  and  we  sat  at  tbe  center-table,  while  the  doors  and  windows  were  all  open,  and,  during 
kis  stay,  ftorsons,  either  ladies  or  gentlemen,  were  constantly  going  or  coming  either  in  the 
front  or  rear  parlor.  Deponent  makes  this  affidavit  because  he  is  informed  tnat  one  T.  S. 
Baiton  has  made  an  affidavit  to  the  effect  that  on  this  particular  night  he  saw  Mr.  Benham 
at  this  same  place  with  another  person  engaged  in  tampering  with  the  returns  from  Carroll* 
when  it  will  be  seen  by  the  foregoing  such  was  not  tbe  case.  If  Mr.  Benham  had  only 
been  anxious  to  serve  himself  he  would  not  have  called  my  attention  to  the  defect  in  my 
leturns  from  Morehouse,  because  defective  returns  would  have  aided  him  greatly,  as  the 
parish  went  against  him. 

8AML.  W.  REILY. 

Sworn  to  and  subscribed  before  me  this  25th  day  of  November,  A.  D.  1874. 

C.  B.  WHEELER, 

Parish  Judge. 

Office  Secretary  of  State, 

JVieto  Orleans,  March  19,  1675. 

I  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  original  affidavit  on  file  in  thia 
office. 
[seal.]  p.  G.  DESLONDE, 

Suretary  of  State. 


Exhibit  iO.—Ajffidavit  of  Fred.  M.  Schultz. 

State  of  Louisiana,  Parish  of  Orleans : 

Personally  appeared  before  me  F.  Schultz,  chief  clerk  of  the  auditor's  office,  who,  being 
duly  sworn,  deposes  and  says :  That  Mr.  Reily,  of  Morehouse  Parish,  and  Mr.  Benham,  of 
Carroll,  called  at  the  auditor's  offioe  on  the  morning  of  November  11,  1874,  and  informed 
me  that  they  wished  to  leave  a  bundle  of  papers  in  the  auditor's  vault,  and  asked  me  to  give- 
a  receipt  for  the  same,  which  I  did.  On  the  morning  of  the  20th.  the  receipt  was  produced, 
for  the  package,  and  I  turned  it  over. 

FRED.  M.  SCHULTZ. 

Sworn  to  and  subscribed  before  me  thi8  3d  day  of  December,  A.  D.  1874. 

WM.  WEEKS, 
Assistant  Secretary  of  State, 

State  of  Louisiana,  Office  Secretary  of  State, 

New  Orleans,  March  19,  1875. 

I  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  original  on  file  in  this  office. 

P.  G.  DESLONDE, 

Secretary  of  State 
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116      Exhibit  4l,^0fficial  returns  of  election  held  in  Louisiana  in  1874,  giving  voU/orand 

against  amendments  to  the  constitution  of  the  State, 

OFFICIAL. 

Consolidated  retnms  of  the  general  election  held  in  tbe  State  of  Lonisiana,  on  the  fid  dajr 
of  November,  1874,  for  State  treasnrer,  amendments  to  tbe  eoBstitntion,  and  ltfnitin|^  tbe 
debt  of  New  Orleans,  pnrsnant  to  a  writ  of  election  promnlgated  on  tbe  lOth  day  of  Sep- 
tember, 1874,  ordering  the  same,  and  in  accordance  with  act  No.  96,  entitled  **An  act  te 
regelate  the  conduct  and  to  maintain  the  freedom  add  parity  of  election ;  to  prescribe  the 
mode  of  making  retams  thereof;  to  provide  for  elections  of  retnminf^-offieers,  definfnr 
their  powers  and  duties ;  to  prescribe  the  mode  of  enterini^  on  the  rolls  of  the  senate  and 
house  of  representatives ;  and  to  enforce  article  one  hundred  and  thfee  of  the  constitutlefl, 
approved  November  20,  1872." 

UNDER  ACT  NO.  4,  SESSION  1874. 
First  proposed  amendment  relative  to  the  issue  of  consolidated  bonds. 


Parifhet. 


Aflceniion 

Assamption 

AvoyellM 

EaHt  Baton  Rongt.... 
Went  Baton  Rouge..., 

Bienville 

Bowler 

Caddo , 

Oaleailea 

Caldwell 

Cameron 

Carroll 

Catahonla 

Claiborne 

Concordia 

De  Soto 

East  Fnliclaoa 

West  Feliciana 

Franklin 

Grant 

Iberia 

Ibenrltle 

Jackson 

Jefferson  (right  bank) 
Jefferson  (left  bank).. 

La  Fayette , 

La  Ponrche 

Lincoln , 

Livingston 

Madison.. 


o 

« 

u 
O 


1,869 
1,M3 
1,405 
3.411 
804 


931 

1,338 

31 

359 

51 

3,928 

746 

874 

1,650 


1,703 

1,361 

75 


938 

2,046 

3 

967 

644 

535 

1,851 

525 

137 

1,613 


-3 
£ 

flS 


< 


757 
1,375 
1,269 
1,444 

311 


702 

1,191 

334 

486 

95 

194 

693 

1,135 

173 


771 
479 
437 


939 
771 
347 
615 
162 
975 
1,899 
580 
663 
414 


Parishes. 


Morehouse 

Natohitoobes 

Ouachita 

Orleans 

Plaquemines. 

Point  Coupee 

Rapides ... 

Richland 

Red  River 

Sabine 

Saint  Bernard 

Saint  Charles 

Saint  Helena 

Saint  James 

SiUnt  John 

Saint  Landrj 

Saint  Martin's 

Saint  Mary's 

Saint  Tammany . . . 

Tangipahoa  • 
117      Tensas 

Terre  Bonne 

Union 

Vermiliioa 

Vernon 

Washington 

Webster 

Winn 


1 
£ 


o 
Cm 


Total. 


966 

1.534 

1.773 

13,933 

1,644 

1,966 

1,196 

439  { 

694  I 

30 

603 

1,278 

S34 

1.873 

1.339 

3,387 

705 

3,166 

580 

455 

3.951 

1,164 

470 

334 

118 

132 

784 


► 

2 

a 


617 

i,oaB 

081 
33,811 


894 
737 
147 
178 
26S 
371 
618 
7» 
499 

1^418 
9S0 

1,0» 

553 

777 

51 

774 

1,108 

as7 

307 
448 

811 


69.419  t    60^070 
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9rapo8ed  mmendmeni^reduciHg  and  limiiing  the  State  debt  to  fifteen  millions^  aui  Urn 

iting  taxation. 


Pariahefl. 


1 .. 
Jon. 


3n  Rouge. 
LonKonge. 


I. 


leiana.. 
lidaoa. 


fright  buk). 

(left  bank).. 

Lto 

she 


>n 


o 

h 

a. 

Oi 

« 
o 


1,896 
1,543 
1,409 
2.413 
804 


922 

1,337 

31 

308 

65 

2,228 

750 

831 

1,690 


1,710 

1,301 

76 


9S8 

2,048 

2 

971 

648 

535 

1,852 

625 

128 

1,614 


► 

I 

Oi 

a 

I 


ParUhei. 


757 
1,376 
1,264 
1,441 

311 


701 

1,193 

229 

484 

74 

194 

689 

1,120 

173 


768 
479 
428 


939 
764 
247 
612 
148 
974 
1,898 
560 
662 
413 


Morehnnse 

Natcbitoehet , 

Ouachita 

Orleans 

Plaquemines , 

Point  Coupee , 

Rapides 

Richland 

Red  River 

Sabine 

Saint  Bernard , 

Saint  Charles 

Saint  Helena 

Saint  James 

Saint  John  Baptist., 

Saint  Landry 

Saint  Martin's 

Saint  Mary's 

Saint  Tammany.... 
Tangipahoa 

Tensas , 

118     Terre  Bonne. 

Union 

Vermillion 

Vernon 

Washington 

Webster 

Winn 


Total. 


"a 

► 

£ 

a 


973 

1,524 

1.807 

13,969 

1,644 

1,968 

1.126 

443 

694 

30 

603 

1,275 

534 

1,868 

1,359 

2,341 

705 

2,166 

581 

457 

2,947 

1,357 

471 

224 

118 

122 

803 


70,824 


-3 

► 

8 

a 
< 


611 

1,028 
650 
23.705 
228 
536 
834 
733 
147 
171 
266 
268 
618 
759 
474 

2,406 
920 

1,029 

551 

775 

47 

686 

1,107 
687 
307 
448 
747 


59,634 


roposed  amendment,  devoting  annual  revenues  of  the  State  to  the  expenees  of  the  same  year. 


Parishes. 


1 

Ion 

s 

Dn  Rouge, 
ton  Rouge 


I. 

s 


eiana.. 
Ueiana. 


(right  bank) 
(left  bank).. 

tte 

he 


m 


-3 
& 

O 


1,896 
1,541 
1,409 
2,417 
804 


922 

1,339 

33 

369 

64 

2,228 

749 

863 

1,650 


1,712 

1,361 

81 


928 

2.044 

1 

970 

643 

531 

1,851 

524 

196 

1,613 


-3 

a. 


a 
< 


757 
1,377 
1.263 
1,431 

311 


Parishes. 


701 

1,192 

228 

483 

74 

194 

692 

1.135 

173 


77-2 
479 
4^ 


939 
763 
247 
6:3 
158 
974 
1,899 
581 
664 
413 


Morehouse ., 

Natchitoches , 

Ouachita 

Orleans 

Plauquemines 

Point  Coupee 

Rapides 

Richland 

Red  River 

Sabine 

Saint  Bernard 

Saint  Charles 

Saint  Helena 

Saint  James 

Saint  John  Baptist. 

Saint  Laodry 

Saint  Martin's 

Saint  Mary's 

Sfdnt  Tammany . . . 

Tangipahoa 

Tensas 

Terre  Bonne 
119      Union 

Vermillion... 

Vernon 

WHuhington 

Webiiter 

Wlnu 


"3 

► 

p. 
o 


973 

1,524 

1,782 

13,927 

1.644 

1.986 

1,126 

442 

694 

30 

603 

1,275 

534 

1,868 

1,330 

2, 340 

705 

2,166 

580 

455 

2.958 

1,168 

471 

224 

117 

122 

787 


'a 

► 

£ 

p. 


a 


Total VlQ,«ft 


611 
1,028 
678 
23,765 
228 
538 
824 
7.15 
147 
171 
266 


618 
759 
49a 

9,406 
980 

1,029 

551 

778 

45 

872 

1,107 
687 
308 
448 
765 


UQ,«ft\ 


^."i^W 


36  E  O 
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UNDER  ACT  NO.  22,  SESSION  OF  1874. 
Amendment  limiting  the  debt  of  New  Orleans 


Pai  i-thes. 


Aseeniion 

Anamption 

A  voyelles 

East  Baton  Ronge .... 
Wflsi  Baton  Roage ... 

Bienville 

Boskier 

Caddo 

Calcanlen 

Caldwell 

Cameron 

Carroll 

Catabonla 

Claiborne 

Concordia 

De  Soto 

East  Feliciana 

West  Feliciana 

Franklin 

Grant 

Iberia 

IbervUle 

Jackion 

JefTenon  (right  bank) 
Jefferson  (left  bank) . . 

La  Fayette 

LaFoarche 

Lincoln 

Livingston 

Madison 


-a 

2 

a. 
« 
o 


1,896 
].546 
1,409 
2,413 
804 


921 

1,335 

40 

362 

60 

2,928 

743 

779 

1,650 


1,690 
1,361 

74 


923 

2,042 

1 

814 

645 

531 

1, 852 

523 

125 

1.609 


2 

Oi 

o. 

CO 


t 


757 
1,372 
1,268 
1,440 

311 


702 

1,198 

192 

483 

77 

191 

700 

1,197 

173 


775 
479 
426 


939 
769 
243 
384 
161 
974 
1,896 
582 
665 
416 


Paribhes. 


Morehonse 

Natchitoches 

Ouachita 

Orleans 

Plaqnemines 

Point  Coupee 

Rapides 

Richland 

Red  River 

Sabine 

Saint  Bernard 

Saint  Charlen 

Saint  Helena 

Saint  James 

Saint  John  Baptist. 

Saint  Landry 

Saint  Martin's 

Saint  Mary's 

Saint  Tammany . . . 

Tangipahoa 

Tensas 

Terre  Bonne 
120      Union 

Vermillion... 

Vernon 

Washington 

Webster , 

Winn 


Total. 


► 
2 


o 


969 

1,524 

1,713 

13.886 

1.644 

1,987 

1,126 

441 

30 

30 

603 

1,275 

534 

1.868 

1,314 

S.326 

705 

2,166 

579 

546 

2,958 

1,168 

474 

291 

119 

122 

768 


69,750 


> 
o 
k 
a 


a 
c 

< 


613 

l.(BB 

740 

23,771 

226 

538 

8M 

736 

45 

171 

2E6 

SS7 

618 

739 

469 

2,39 

990 

l,n» 

551 

776 

43 

1,107 
687 
S90 
448 

es5 


59,640 


UNDER  ACT    NO.   64,   SESSION    1874. 
Amendment  to  article  seventeen,  relative  to  day  of  electing  representatives. 


Parishes. 


Ascension 

Assumption 

Avoyelles 

East  Baton  Ronge.. 
West  Baton  Rouge. 

Bienville 

Bossier 

Caddo 

Calcasieu 

CaldweU 

Cameron 

Carroll 

Catahoula 

Claiborne 

Coneordla 

DeSoto 

East  Feliciana 

West  Feliciana 

Franklin 

Grant 

JberiA 


-3 

► 
o 

u 
Oi 

e8 
»• 
O 
fa 


1,896 
1,547 
1.401 
2,410 
804 


921 

1,334 

106 

364 

47 

2,227 

737 

784 

1,650 


1,700 

1,361 

176 


928 


-3 

► 

2 


757 
1.371 
1,867 
1,441 

311 


702 

1,195 

191 

434 

69 

194 

701 

1,191 

173 


778 
479 
260 


939 


Parishes. 


-3 

► 
o 

tm 

« 
u 
O 


Morehouse 

Natchitoches 

Ouachita 

Orleans 

Plaquemines 

Point  Coupee 

Rapides. 

Richland 

Red  River 

Sabine 

Saint  Bernard 

Salot  Charles 

Saint  Helena 

Saint  James 

Saint  John  Baptist 

Saint  Landry 

Saint  Martin's. 

Saint  Mary's. 

Saint  Tammany . . . 

Tangipahoa 

Tensas 


979 
1,524 
1,7SS 
13,825 
1,644 
1,986 
1,426 

444 
30 
30 

603 
1,276 

534 
1,863 
1,361 
3,399 

706 
2.166 

580 

453 
2,33S 


> 

0 

I. 

Bk 
O, 
S 

«• 
■ 

a 

I 

< 


612 
1,(» 

•m 

23,833 

ss 

538 
04 
734 

in 

S06 
267 

618 
739 
467 

9,9» 
9» 

l,fl« 

58 

779 

43 
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Amendment  to  artieU  seventeen,  ^e. — CoDtinued. 


Parishei. 


Il>eiTille. 

Jaduon 

Jefferson  (right  bank) 
Jeflbraon  (left  bank). 

La   Fayette 

La  Fourche 

Lineoln 

Livingston 

Madison 


-a 

o 
u 


o 


Pai  Ishes. 


2,(»0 

1 

970 

645 

530 

1,654 
533 
124 

1,«18 


770 
271 
6i3 
161 
974 
1.737 
582 
665 
406 


-3 
£ 
& 

b 
O 
&4 


121 


Terre  Bonne |    1,173 


Union. 

Vermillion 

Vernon 

WaMhiogton 

Webttter 

Winn 


475 
224 
341 
122 
770 


Total :  67,234 


► 

2 

« 

m 

a 

< 


870 
1,107 
687 
197 
448 
828 


59,528 


J.  MADISON  WELLS. 
THOMAS  C.  ANDERSON. 
LOUIS  M.  KENNER. 
G.  CA8ANAVE. 
A  true  copy. 

P.  G.  DESLONDE, 
Secretary  of  State. 

State  op  Louisiana,  Office  of  Secretary  op  State/ 

New  Orleans^  La,,  April  14,  1874. 

I  certify  that  the  foregoing'  is  a  true  extract  of  the  original  on  file  in  mj  office. 
[»EAL.]  p.  G.  DESLONDE. 

Secretary  of  Slate. 


Exhibit  42. — Promulgated  returns  of  election  in  the  parishes  of  Concordia  and  Carroll. 

official. 

Compiled  returns  of  an  election  held  in  the  parish  of  Concordia,  State  of  Louisiana,  on  the 
second  daj  of  November,  A.  D.  1874,  under  a  writ  of  election  dated  the  tenth  day  of  Sep- 
tember, A.  D.  1874,  ordering  same,  and  pursuant  to  the  provisions  of  act  No.  98,  to  regu-* 
late  the  conduct  and  to  maintain  the  freedom  and  purity  of  elections ;  to  prescribe  the 
mode  of  making  returns  thereof ;  to  provide  for  the  election  of  returning-officers,  and  de- 
inine  their  powers  and  duties ;  to  prescribe  the  mode  of  entering  on  the  rolls  of  the  senate 
and  house  of  representatives,  and  to  enforce  article  one  hundred  and  three  of  the  constitu- 
tion, approved  November  20,  A.  D.  1872,  to  wit : 


FOR  representatives. 


James  Randall 1,885 

William  Ridgley 1, 197 

F.S.  Shields , 146 


Anderson  Tolliver . 

Thomas  Reber 

Scattering 


312 
752 


FOR   PARISH  JUDGE. 


J.S.Meng 1,802 

M.  A.  Scott 115 


William  Forbes 
Scattering 


15 


Oren  Stewart . . . 
J.  B.  Heiserodt. 


FOR  SHERIFF. 

657  1  W.H.Hough,jr 758 

121  ;  Sam.  Johnson 441 


George  Randall 1,677 

J.  Franklin - 70 


FOR  CORONER. 

Scattering. 


564 


DIGEST   OF  ELECTION   CASES. 


FOR  JUSTICES  OP  THIS  PEACE. 


First  ivard : 

Charles  Wade 

R.  H.  Butterfield . . . 
122  Second  ward : 

James  Fo j 

Polk  Smith 

J.V.L.  Scott 

Third  ward: 

Tom  Sing^leton 

Morris  Brown 

Robert  Davis 

Robert  Johnson 

Fourth  ward : 

Henderson  Smith 

Samuel  ^,  Henry 

JohnTatum 

Elijah  Connell   

Jerry  Crutcher 

H.  N«  Norment .... .... .. 


119 
43 

90 
50 
52 

93 
49 
6:< 
43 

6 
21 

57 
43 
22 


Fifth  ward : 

L.  Mackell 246 

R.  H.  Columbns 67 

Perry  WhitUker 152 

Sixth  ward : 

Dan  Wright 67 

Aaron  Owens 6 

Robert  Oakman 9S> 

Seventh  ward : 

N.T.  Randolph 25 

Peter  Hooper 134 

Eighth  ward: 

Isaac  Beard 31 

M.  Majors 47 

Ninth  ward : 

J.  H.  Moreland 15 

Tenth  ward : 

L.  B.  Jackson 13 

Scattering 7 


FOR  CONSTABLES. 


First  ward : 

Peter  Weir 156 

Second  ward : 

Wilson  Thornton 74 

John  Holmes 110 

T.  H.  Beasac 14 

Third  ward : 

Hampton  King 67 

Isaac  Crompton 173 

Fourth  ward : 

P.  Cook 168 

JakeDorsey 213 

Franklin 6 

Fifth  ward : 

Hardy  Duncan 379 


C.H.  Grimes 4 

Sixth  ward : 

Boswell  Jones 7 

Joseph  Harding 61 

Seventh  ward : 

John  Webb 28 

Joe  Williams 68 

A.  Beaman 21 

E.Beaman 12 

W.Miles 81 

Eighth  ward : 

Orange  Miles 39^ 

C.  J.Montg<Mnery 7 

Scattering 


FOR  POUCE  JURORS. 


Nathan  Lorie 1,326 

G.  L.  Walton 1,600 

123      George  Washington 1,525 

George  Washington,  sr 379 

James  Pullin 273 

Charles  Hall 1,693 

James  Hall 107 

James  S.  Gaynor 727 

Polk  Smith 130 

George  S.  Sawyer 210 

Arthur  King 127 

64 

73 

26 

173 

:« 


A.  Brown, 
Anderson  Waters 

J.  Johnson 

Jackson  Carter . . 
Sam  Keyes 


Handy  Walton 47 


George  Ran<^all ^ 

AlbertGaines 28 

W.  P.Bowman 46 

J.Ballard 122 


T.  Napper 

N.  S.  W.Strauter, 
T.  E.  D.  Jefferson 

A.  Johnson 

A.  Marshall 

E.  Grice 

Thomas  Fox  ..... 
W.A.Bowman 


52 

H 

30 

130 

31 

33 

9 


Scattering 61 


We,  the  undersigned  retuming-officers,  pursuant  to  authority  vested  in  us  by  act  No.  98, 
approved  November  20,  1872,  do  hereby  certify  the  foregoing  is  a  true  and  correct  compil>* 
tion  of  the  statement  of  votes  cast  at  an  election  for  members  of  the  house  of  representatirtf 
and  parochial  officers,  held  on  the  second  day  of  November,  A.  D.  1874|  under  a  writ  of  elec- 
tion promulgated  on  the  tenth  day  of  September,  A.  D.  1874,  ordering  same,  and  we  bereb/ 
declare  that  the  following-named  persons  were  duly  and  lawfully  elected,  to  wit: 

For  representatives— James  Randall,  William  Ridgley. 

For  parish  judge — J.  S.  Meng. 

For  sheriff— W.  O.  Hough,  jr. 

For  coroner— GeOrge  Randall. 
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For  justices  of  the  peace — Charles  Wade,  Tom  Sing^leton,  John  Tatam,  L.  Mackell,  Peter 
Hooper. 

For  constables — Peter  Weir,  John  Holmes,  J.  Compton,  Jake  Dorsej,  Hard  j  Duncan. 
For  police  jurors — Nathan  Lorie,  G.  L.  Walton,  Georjife  Washington,  Charles  Hall,  James 
S.  Gajnor. 

J.  MADISON  WELLS. 

THOMAS  C.  ANDERSON. 

G.  CASANAVE. 

LOUIS  M.  KENNER. 

OSCAR  ARROYO. 

130  

Exhibit  25. — Statement  of  votes  at  poll  No.  5,  parish  of  Concordia, 

Statement  of  votes  cast  at  poll  No.  5,  of  election-precinct  No.  5,  of  the  parish  of  Concordia, 
for  members  of  Cong^ress,  State  and  parish  ofiicers,  at  the  general  election  November  2, 
1874,  in  accordance  with  law : 


Names  of  persons  voted  for. 

For  office  of— 

Number  of  votes. 

Frank  Morey 

• 

Congress,  fifth  dist 

Cong^ress,  fifth  dist 

Congfress,  fifth  dist 

Congress,  fifth  dist 

Congpress,  fifth  dist  — 

• 

(440)  four  hundred  and  forty. 
( 1 )  one. 

F.  Morey .--- 

W.  B.  Soencer 

(36)  thirty-six. 

( 1 )  one. 

• 

(3)  three. 

Wm.  Snencer 

A.  B.  Boner 

Suuemenl  of  voUs — Continued. 


Number  of  ballots  in  box. 

Number  of  ballots  re- 
jected. 

Reasons  for  n^jection  of 
ballots. 

(498)  four  hundred  and  ninety-eif^ht. 

None. 

Statb  or  Louisiana,  Parish  of  Concordia: 

Personally  appeared  before  me,  the  undersigned  authority,  John  F.  Dameron,  R.  H. 
Columbus,  and  T.  E.  D.  Jefferson,  duly  appointed  and  qualified  commissioners  of 
13 1  election  of  poll  No.  5,  election-precinct  of  the  parish  of  Concordia,  for  the  general 
election  held  November  2,  1874,  who,  being  duly  sworn,  depose  and  say  that  they 
received  the  ballots  cast  at  the  said  poll  on  the  dav  above  mentioned,  that  they  have  made 
a  true  and  lawful  count  of  said  ballots,  and  that  the  foregoing  is  a  true  and  correct  state- 
ment of  the  votes  cast  at  said  poll  on  that  day. 

Sworn  and  subscribed  to  before  me  this  4th  day  of  November,  A.  D.  1874. 

JNO.  A.  WASHINGTON, 

Supervisor  of  Registration, 

JNO.  F.  DAMERON, 
THOS.  E.  D.  JEFFERSON, 
R.  H.  COLUMBUS, 
Commissioners  of  Election,  Poll  No»  5,  Parish  of . 


Office  op  Secretary  op  State, 

iVieio  Orleans,  La,,  April  5,  187r>. 

I  eertify  the  foregoing  to  be  a  true  copy  of  the  original  document  filed  in  my  office  by  the 
board  of  returning  officers  of  the  State  of  Louisiana,  in  so  far  as  it  relates  to  Frank  Morey, 
F.  Morey,  W.  B.  Spencer,  Wm.  Spencer,  and  A.  B.  Boner. 

[SEAL.]  N.  DURAND, 

Assistant  Secretary  of  State, 
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Exhibit  *' Laws  *'— Election  law$  of  Louisiana, 

N't.  98.]  AN  ACT  to  regulate  the  eonduct  and  to  maintain  tlM  freedom  and  parity  of  elecUoni ;  to  preicrib« 
the  mode  of  mailing  returns  thereof;  to  provide  for  the  election  of  retnming-oflBcera,  and  defining  tiieir 
powers  and  dntiei ;  to  prescribe  the  mode  of  enterlnflr  on  the  roilR  of  the  senate  and  houae  of  repretenta> 
tives,  and  to  enforce  article  one  hnndred  and  three  of  the  constitntion. 

Section  I.  Beit  enacted  by  the  senate  and  house  of  representatives  of  the  State  of  LomsimMS 
in  general  assembly  conrened.  That  all  elections  for  State,  parish,  and  iadicial  officers,  mem- 
bers of  the  ^neral  assemhly,  and  for  members  of  Couf^ress,  shall  be  held  on  the  first  Mon- 
day in  November;  and  said  election  shall  be  stjled  the  g^eneral  elections.  They  shall  be 
held  in  the  manner  and  form  and  subject  to  the  regulations  hereinafter  prescribed,  and  no 
ether. 

Sec.  2.  Be  it  further  enacted,  ^c,  That  five  persons,  to  be  elected  by  the  senate  from  all 
political  parties,  shall  be  the  retuming-officers  for  all  elections  in  the  State,  a  majority  of 
whom  shall  constitute  a  Quorum,  and  have  power  to  make  the  returns  of  all  elections.  In 
case  of  any  vacancy  by  death,  resignation,  or  otherwise,  by  either  of  the  board,  then  the 
vacancy  shall  be  filled  by  the  residue  of  the  board  of  retuming-officers.  The  returning- 
ofiicers  shall,  after  each  election,  before  entering  upon  their  duties,  take  and  subscribe  to 
the  following  oath  before  a  judge  of  the  supreme  or  any  district  court : 

'*  I,  A.  B.,  do  solemnly  swear  (or  affirm)  that  I  will  faithfully  and  diligently  perform  the 
duties  of  a  retnrning-officer  as  prescribed  by  law ;  that  I  will  carefully  and  honestly  canvass 
and  compile  the  statements  of  the  votes,  and  make  a  true  and  correct  return  of  the  election : 
So  help  me  God." 

Witnin  ten  days  after  the  closing  of  the  election  said  retuming-officers  shall  meet  in  New 
Orleans  to  canvass  and  compile  the  statements  of  votes  made  by  the  commissioners  of  elec- 
tion, and  make  returns  of  the  election  to  the  secretary  of  state.  They  shall  continue  in  ses- 
sion until  such  returns  have  been  compiled.  The  presiding  officer  shall,  at  such  meeting, 
open  in  the  presence  of  the  said  returning-officers  the  statements  of  the  commissioners  of 
election,  and  the  said  returning-officers  shall,  from  said  statements,  canvass  and  compile 
the  returns  of  the  election  in  duplicate ;  one  copy  of  such  returns  they  shall  file  in  the  office 
of  the  secretary  of  state,  and  of  one  copy  they  shall  make  public  proclamation  by  printing  in 
the  official  journal  and  such  other  newspapers  as  they  may  deem  proper,  declaring  the  names 
of  all  persons  and  officers  voted  for,  the  number  of  votes  for  eacn  person,  and  the  names  of 
the  persons  who  have  been  duly  and  lawfully  elected.  The  returns  of  the  elections  tfauit 
made  and  promulgated  shall  be  prima  facie  evidence  in  all  courts  of  justice  and  before  all 
civil  officers,  until  set  aside  after  a  contest  according  to  law,  of  the  right  of  any  person 
named  therein  to  hold  and  exercise  the  office  to  which  he  shall  by  such  return  be  declared 
elected.  The  governor  shall,  within  thirty  days  thereafter,  issue  commissions  to  all  officers 
thus  declared  elected,  who  are  required  by  law  to  be  commissioned. 

Sec.  3.  Be  it  further  enacted,  /<;.,  That  in  such  canvass  and  compilation  the  retumiDg* 
officers  shall  observe  the  following  order:  Thev  shall  compile  first  tne  statements  from  all 
polls  or  voting-places  at  which  there  shall  have  been  a  fair,  free,  and  peaceable  registration 
and  election.  Whenever,  from  any  poll  or  voting-place  there  shall  be  received  the  state- 
ment of  any  supervisor  of  registration  or  commissioner  of  election,  in  form  as  required  by 
section  twenty-six  of  this  act,  on  affidavit  of  three  or  more  citizens,  of  any  riot,  tumult,  acts 
of  violence,  intimidation,  armed  disturbance,  bribery,  or  corrupt  influences,  which  pre- 
'  }32  vented,  or  tended  to  prevent,  a  fair,  free,  and  peaceable  vote  of  all  qualified  electors  en- 
titled to  vote  at  such  poll  or  voting-place,  such  retuming-officers  shall  not  canvass, 
count,  or  compile  the  statement  of  votes  from  such  poll  or  voting-place  until  the  statements  from 
all  other  polls  or  voting-places  shall  have  been  canvassed  and  compiled.  The  retuming-officers 
shall  then  proceed  to  investigate  the  statements  of  riot,  tumult,  acts  of  violence,  intimidation, 
armed  disturbance,  bribery,  or  corrapt  influences  at  any  such  poll  or  voting-place ;  and  if  from 
the  evidence  of  such  statement  they  shall  be  convinced  that  such  riot,  tumult,  acts  of  violence, 
intimidation,  armed  disturbance,  bribery,  or  corrupt  influences  did  not  materially  interfere 
with  the  purity  and  freedom  of  the  election  at  such  poll  or  voting-place,  or  did  not  prevent 
a  sufficient  number  of  qualified  voters  thereat  from  registering  or  voting  to  materially  change 
the  result  of  the  election,  then,  and  not  otherwise,  said  retuming-officers  shall  canvass  and 
compile  the  vote  of  such  poll  or  voting-place  with  those  previously  canvassed  and  compiled; 
but  if  said  retuming-officers  shall  not  be  fully  satisfied  thereof,  it  shall  be  their  duty  to  ex- 
amine further  testimony  in  regard  thereto,  and  to  this  end  they  shall  have  power  to  send  for 
persons  and  papers.  If,  after  such  examination,  the  said  returning-officers  shall  be  convinced 
that  said  riot,  tumult,  acts  of  violence,  intimidation,  armed  disturbance,  bribery,  or  corrupt 
influences  did  materially  interfere  with  the  purity  and  freedom  of  the  election  at  such  poll 
or  voting-place,  or  did  prevent  a  sufficient  number  of  the  qualified  electors  thereat  fromreg- 
stering  and  voting  to  materially  change  the  result  of  the  election,  then  the  said  returning' 
officers  shall  not  canvass  or  compile  the  statement  of  the  votes  of  such  poll  or  voting-place, 
but  shall  exclude  it  from  their  returns:  Provided,  That  any  person  interested  in  said  elec- 
tion by  reason  of  being  a  candidate  for  office  shall  be  allowed  a  hearing  before  said  retarn- 
ing-officers  upon  making  application  within  the  time  allowed  for  the  forwarding  of  the  retonu 
of  said  election. 
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Toter  of  the  precinct  in  which  the  poll  or  yoting-place  may  be  situated,  aud  it  shall  be  the 
dot  J  of  the  eommissiooers  of  election,  as  soon  as  the  voter  has  deposited  his  vote,  to  erase 
fafis  name  from  said  list.  Anj  person,  except  the  commissioners  of  election,  who  shall  mark, 
disfigaro,  or  erase  any  part  of  said  list,  shall  be  immediately  arrested  and  confined  until  the 
cloaeof  the  polls.  It  is  made  the  duty  of  all  supervisors  of  registration,  commissioners  of 
election,  and  public  officers  to  enforce  the  penalty  of  this  section. 

Sec.  23.  Be  itjwriktr  emaeUd,  <fe.,  That  the  sheriff  of  each  parish  shall  furnish  to  the  com- 
raiasioners  of  election  at  each  poll  or  voting- place  within  his  parish  a  box  sufficient  to  con- 
tain the  votes  to  be  given  at  such  place.  Such  boxes  shall  be  so  bound  with  iron  bands  that 
the  same  cannot  be  opened,  except  by  the  locks,  without  breaking  such  bands,  and  such 
boxes  shall  each  be  furnished  with  a  good  lock  and  key.  The  expenses  for  such  box<^,  on 
the  presentation  by  the  sheriff  of  a  specific  account,  sworn  by  him  to  be  correct,  uhall  be 
paid  by  the  city  or  parish,  as  the  case  may  be. 

Sec. 24.  Be  it  further  tnacttd^j'^.y  That  all  elections  held  in  this  State  to  fill  any  vacan- 
cies, shall  be  conducted  and  managed  and  returns  thereof  shall  be  made  in  the  same  manner 
as  is  provided  for  general  elections. 

Sec.  25.  Be  it  further  enacttdy  <f'<^.,  That  it  shall  be  the  duty  of  the  governor  to  commission 
tU  officers  elect,  except  members  of  the  general  assembly,  the  governor,  and  the  members 
of  the  police  jury. 

Sec  26.  Be  it  further  enacted ,  ^c,  That  in  any  parish,  precinct,  ward,  city,  or  town,  in 
which  during  the  time  of  registration  or  revision  of  registration,  or  on  any  day  of  election, 
there  shall  be  any  riot,  tumult,  acts  of  violence,  intimidation,  and  disturbance,  bribery  or 
eormpt  influences,  at  any  place  within  said  parish,  or  at  or  near  any  poll  or  voting-place, 
or  plaee  of  registration,  or  revision  of  registration,  which  riot,  tumult,  acts  of  violence,  intimi- 
dation and  disturbance,  bribery,  or  corrupt  influenoes  shall  prevent,  or  tend  to  prevent,  a 
fisir,  free,  peaceable,  and  full  vote  of  all  the  qualified  electors  of  said  parish,  precinct,  ward, 
city,  or  town,  it  shall  be  the  dut^  of  the  commissioners  of  election,  if  such  riot,  tumult,  acts 
of  violence,  intimidation  and  disturbance,  bribery,  or  corrupt  influences  occur  on  the  day  of 
Hflotion*  or  of  the  supervision  of  registration  of  the  parish,  if  they  occur  daring  the  time  of 
registration  or  revision  of  registration,  to  make  in  duplicate  and  under  oath  a  clear  and  full 
Btaiainent  of  all  the  facts  relating  thereto,  and  of  the  effect  produced  by  such  riot,  tumult, 
acts  of  vi<^ence,  intimidation,  and  disturbance,  bribery,  or  corrupt  influences  in  preventing 
a  fair,  free,  peaceable,  and  full  registration  or  election,  and  of  the  number  of  qualified  elec- 
ten  detevrea  by  such  riots,  tumult,  acts  of  violence,  intimidation,  and  disturbance,  bribery, 
or  eenmpt  influenees  from  registering  or  voting,  which  statement  shall  also  be  corroborated 
under  oath  by  three  respectable  citisens,  qualified  electors  of  the  parish.    When  such  state- 
ment is  made  by  a  commissioner  of  election  or  a  supervisor  of  registration,  he  shall 
135      forward  it  in  duplicate  to  the  snpervisor  of  registration  of  the  pariM ;  if  in  the  city  of 
New  Orleans,  to  the  secretary  of  state,  one  oopy  of  which,  if  made  to  the  supervisor 
of  legiatiation,  shall  be  forwarded  by  him  to  the  retuming-offlcers  provide  for  in  section  two 
of  this  act,  when  he  makes  the  returns  of  election  in  his  parish.    His  copy  of  said  statement 
•hail  be  so  annexed  to  his  returns  of  elections  by  paste,  wax,  or  some  adhesive  substance, 
thai  the  same  can  be  kept  together,  and  the  other  copy  the  supervisor  of  registration  shall 
deiiver  to  the  clerk  of  tne  court  of  his  parish  for  the  use  of  the  district  attorney. 

Sbc  27.  Be  it  further  enmeted,  ^c.  That  as  soon  as  possible  after  the  expiration  of  the 
time  of  the  making  of  the  returns  of  the  election  for  bepresentatives  in  Coog^ress,  a  cer- 
tificate of  the  returns  of  the  election  for  such  Representatives  shall  be  entered  on  record  by 
the  aecieUiry  of  state,  and  signed  by  the  governor,  and  a  copy  thereof  subscribed  by  said 
officre  shall  be  delivered  to  toe  person  so  elected,  and  another  copy  transmitted  to  the  House 
of  Bepresentatives  of  the  Congress  of  the  United  States,  directea  to  the  Clerk  thereof. 

Sec.  28.  Be  tl  further  enacted,  ^c.  That  in  case  of  vacancy  by  death  or  otherwise  in  the 
said  office  of  Representatives  in  Congpress  between  the  general  elections,  it  shall  be  the  duty 
of  the  governor  by  proclamation  to  cause  an  election  to  be  held  according  to  law  to  fill  the 


Smc.  29.  Be  it  further  enacted,  ^.,  That  in  evenr  year  in  which  an  election  shall  be  held 
l»r  eleetore  of  President  and  Vice-President  of  the  united  States,  such  election  shall  be  held 
at  tbe  time  fixed  bv  act  of  Congress. 

Sbt.  dO.  Beit  further  eumcted,  ifc,  That  whenever  the  seat  of  any  sen.alor  or  representa- 
tive shall  become  vacant,  and  there  shall  be  a  session  of  the  general  assembly  then  sitting, 
or  to  be  held  before  the  next  general  election,  it  shall  be  the  duty  of  the  governor,  within 
five  deys  after  such  vacancy  has  come  to  his  knowledgfe  in  any  credible  siuipe,  to  issue  his 
writ  of  election,  directed  to  the  supervisor  or  supervisors  of  registration  in  and  for  the  par- 
ish or  parishes  in  which  such  vacancy  may  exisC  whose  duty  it  shall  be,  within  three  days 
after  its  leeeipt,  to  g^ve  public  notice  that  an  election  will  be  held  to  fill  such  vacancy  on  a 
day  to  be  named  by  them,  which  day  shall  not  he  less  than  eight  nor  more  than  fifteen  days 
after  the  publication  of  such  notice,  if  such  election  be  held  during  or  within  fifteen  days 
nest  preceding^  a  session  of  the  general  assembly ;  but  if  not,  then  the  election  shall  be  held 
not  1ms  than  twenty  nor  more  than  thirty  days  after  the  publication  of  such  notice,  and 
shall  be  held  and  conducted  and  the  returns  ttiereof  made  in  the  manner  and  form  provided 
by  law  for  general  elections. 
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with  tbeir  names  and  nninbera  as  aforesaid,  shall  be  signed  and  sworn  to  as  correct  by  the 
commissioners  im mediate! v  on  closing  the  polls,  and  before  leaving  the  place,  and  before 
opening  the  box.  If  no  judge,  or  justice  of  the  peace,  or  other  person  authorized  to  admin- 
ister such  oath,  be  present  to  do  so,  it  may  be  administered  by  any  voter.  The  TOtes  shall 
be  counted  by  the  commissioners  at  each  voting-place  immediately  alter  closing^  the  election 
and  without  moving  the  boxes  from  the  place  where  the  votes  were  received,  and  the  count- 
ing  must  be  done  in  the  presence  of  any  bystander  or  citizen  who  may  be  present.  Tally- 
lists  shall  be  kept  of  the  count,  and  after  the  count  the  ballots  counted  snail  be  put  back 
into  the  box  and  preserved  until  after  the  next  term  of  the  criminal  or  district  court,  as  the 
case  may  be  ;  ana  in  the  parishes,  except  Orleans,  the  commissioners  of  election,  or  anyone 
of  them  selected  for  that  purpose,  shall  carry  the  box  and  deliver  it  to  the  clerk  of  the  district 
court,  who  shall  perserve  the  same  as  above  required ;  and  in  the  parish  of  Orleans,  the  box 
shall  be  delivereo  to  the  clerk  of  the  first  district  court  for  the  parish  of  Orleans,  and  be 
kept  by  him  as  above  directed. 

Sec.  ]4.  Be  it  further  enaeted^  ^c.  That  in  case  the  right  of  any  person  to  vote  is  chal- 
lenged, the  commissioners  of  election  shall  have  power  to  administer  oaths  and  affirmations 
to  persons  offering  to  vote  at  any  election  conducted  by  them,  and  to  examine  such  persons 
under  oath  touching  their  right  to  vote  at  such  elections,  and  in  all  cases  the  commissioners 
of  election  shall  appoint  one  of  their  number  to  keep  a  record  of  the  voters  during  the  elec- 
tion, and  another  to  receive  the  votes  ;  and  whenever  a  vote  is  received,  the  commissioner  of 
election  keeping  the  record  shall  call  the  name  of  the  voter  aloud  and  shall  mark  the  letter  V 
opposite  said  name  on  the  record. 

Sec.  15.  Be  it  further  enacted^  tfc,  That  all  supervisors  of  registration,  commissioners  of 
election,  and  officers  attending  supervisors  of  registration  or  commissioners  of  election,  shall 
be  free  from  arrest  during  the  time  of  registration,  or  of  the  revision  of  the  registration,  or  of 
holding  the  election,  or  in  going  to  or  returning  from  the  place  of  registration,  or  poll,  or 
voting-place,  unless  he  or  they  shall  be  charged  with  an  ofiense  punishable  with  death  or 
imprisonment  in  the  penitentiary. 

Sec.  16.  Be  it  further  enacted  ^  cfe.,  That  all  proper  expenses  incurred  for  the  rent  of  polling 
or  voting-places,  and  the  hire  of  furniture,  and  for  incidental  expenses  necessary  for  holding 
the  election,  shall,  upon  presentation  of  a  detailed  account  thereof,  duly  sworn  to  by  theoffi- 
cer  directed  to  procure  the  same,  be  paid  by  the  authorities  of  the  city  of  New  Orleans,  or  of 
the  parish,  as  the  case  may  be,  in  which  the  elections  are  held. 

Sec,  17.  Be  it  further  enacted^  ^.,  That  no  person  shall  be  permitted  to  vote  at  any  election 
to  be  held  in  this  State  who  has  not  been  duly  registered  as  a  qualified  voter  in  aecordance 
with  law. 

Sec.  18.  Be  it  further  enacted,  tfc,  That  any  voter  shall  vote  in  the  parish  wherein  h<^  re- 
sides, except  in  the  parishes  oi  Orleans  and  Jeffetson,  wherein  he  shall  vote  at  the  election 

precinct  in  wnich  he  shall  be  a  registered  voter. 
134  Sec.  19.  Beit  further  enacted^  ^c,  That  all  names  of  persons  voted  for  by  each  voter 

shall  be  written  or  printed  on  one  ticket,  on  which  the  names  of  the  persons  voted 
for,  together  with  the  office  for  which  they  are  voted  for,  shall  be  accurately  specified ;  and 
should  two  or  more  tickets  be  folded  together,  the  tickets  so  folded  shall  be  njected* 
Provided,  That  no  person  shall  be  allowed  to  vote  for  ward  or  municipal  offieers  except  in 
the  ward  or  municipality  in  which  he  resides.  The  commissioners  of  election  shall  reqaire 
every  person  offering  to  vote  to  exhibit  his  certificate  of  registration,  and  when  the  vote  of 
such  person  is  received  the  commissioners  of  election  shall  write  on  or  stamp  on  such  cer- 
tificate or  affidavit  the  word  '*  voted,"  and  the  date  of  the  vote,  which  shall  be  signed  by  on« 
of  the  commissioners ;  and  any  person  being  guilty  of  erasing  or  altering  any  stamp  or 
mark  thus  made  by  the  commissioners  of  election,  or  any  one  of  them,  shi^ll,  upon  convic- 
tion, be  deemed  guilty  of  a  misdemeanor,  and  be  fined  and  imprisoned  at  the  discretion  of 
the  court. 

Sec.  20.  Be  it  further  enacted,  ^.,  That  the  commissioners  shall  have  the  right  to  reqairs 
that  any  person  attempting  to  vote  shall  be  put  on  his  oath  and  made  to  declare  whether  be 
has  voted  at  another  poll  or  voting^place ;  and  in  case  such  person  shall  make  a  false  oath 
he  shall  be  subjected  to  the  penalties  provided  by  law  for  perjury ;  and  it  is  hereby  made  the 
duty  of  any  commissioner  of  election,  upon  the  request  of  any  voter,  to  administer  the  oath 
herein  required,  and  any  commissioner  of  election  refusing  or  neglecting  to  administer  the 
oath  when  so  reonired  shall  be  deemed  guilty  of  a  misdemeanor,  and  on  conviction  thereof 
shall  be  punished  by  a  fine  of  not  less  than  one  hundred  dollars,  and  by  imprisonment  for 
a  term  ot  not  less  than  three  months. 

Sec.  21.  Be  it  further  enacted,  4^c.,  That  any  person  ofiering  to  vote  may  be  required  by 
the  commissioners  to  make  oath  and  declare  that  he  is  the  person  to  whom  was  issued  tbt 
registration-certificate  or  any  other  paper  upon  which  he  offers  to  vote,  and  that  he  has  not 
voted  at  any  other  poll  or  voting-place ;  and  in  case  he  shall  make  a  false  oath,  be  shall  b» 
liable  to  the  pains  and  penalties  of  perjury  prescribed  by  law. 

Sec.  22.  Be  it  further  enacted,  ^c,  That  the  supervisor  of  registration  for  each  psrisb 
throughout  the  State  shall  furnish  to  the  commissioners  of  election  at  each  poll  or  voting- 
place  within  his  parish  a  correct  and  duly  certified  list,  written  or  printed,  in  alphabetical 
•rder  of  all  the  registered  voters,  and  the  number  of  the  certificate  of  registration  of  eacb 
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voter  of  the  precinct  in  which  the  poll  or  voting-place  may  be  sitnated,  aud  it  shall  be  the 
duty  of  the  eommissioners  of  election,  as  soon  as  the  voter  has  deposited  his  vote,  to  erase 
his  name  from  said  list.  Any  person,  except  the  commissioners  of  election,  who  shall  mark, 
dlsfi^re,  or  erase  any  part  of  said  list,  shall  be  immediately  arrested  and  confined  until  the 
close  of  the  polls.  It  is  made  the  duty  of  all  supervisors  of  registration,  commissioners  of 
election,  and  public  officers  to  enforce  the  penalty  of  this  section. 

Sec.  23.  Be  itjwriktr  enacted,  <fe.,  That  the  sheriff  of  each  parish  shall  furnish  to  the  com- 
missioners of  election  at  each  poll  or  votine-place  within  his  parish  a  box  sufficient  to  con- 
tain the  votes  to  be  given  at  such  place.  Such  boxes  shall  be  so  bound  with  iron  bands  that 
the  same  cannot  be  opened,  except  by  the  locks,  without  breakins^  such  bands,  and  such 
boxes  shall  each  be  furnished  with  a  good  lock  and  key.  The  expenses  for  such  box«^,  on 
the  presentation  by  the  sheriff  of  a  specific  account,  sworn  by  him  to  be  correct,  Hhall  be 
paid  by  the  city  or  parish,  as  the  case  may  be. 

Sec.  24.  Be  it  further  enacted,  4"^, ^  That  all  elections  held  in  this  State  to  fill  any  vacan- 
cies, shall  be  conducted  and  managed  and  returns  thereof  shall  be  made  in  the  same  manner 
as  is  provided  for  general  elections. 

Sec.  25.  Be  ii  further  enacted,  4'c.,  That  it  shall  be  the  duty  of  the  governor  to  commission 
all  officers  elect,  except  members  of  the  greneral  assembly,  the  governor,  and  the  members 
of  the  police  jury. 

Sec.  26.  Be  it  farther  enacted,  ^«.,  That  in  any  parish,  precinct,  ward,  city,  or  town,  in 
which  during  tiie  time  of  registration  or  revision  of  registration,  or  on  any  day  of  election, 
there  shall  be  any  riot,  tumult,  acts  of  violence,  intimidation,  and  disturbance,  bribery  or 
corrupt  influences,  at  any  place  within  said  parish,  or  at  or  near  any  poll  or  voting-place, 
or  plaee  of  registration,  or  revision  of  registration,  which  riot,  tumult,  acts  of  violencp,  intimi- 
dation and  disturbance,  bribery,  or  corrupt  influenoes  shall  prevent,  or  tend  to  prevent,  a 
fair,  free,  peaceable,  and  full  vote  of  all  the  qualified  electors  of  said  parish,  precinct,  ward, 
city,  or  town,  it  shaJl  be  the  dut^  of  the  commissioners  of  election,  if  such  riot,  tumult,  acts 
of  violenee,  intimidation  and  disturbance,  bribery,  or  corrupt  influences  occur  on  the  day  of 
flection,  or  of  the  supervision  of  registration  of  the  parish,  if  they  occur  during  the  time  of 
registration  or  revision  of  registration,  to  make  in  duplicate  and  under  oath  a  clear  and  full 
statement  of  all  the  facts  relating  thereto,  and  of  the  effect  produced  by  such  riot,  tumult, 
acts  of  violence,  intimidation,  and  disturbance,  bribery,  or  corrupt  influences  in  preventing 
a  fair,  free,  peaceable,  and  full  registration  or  election,  and  of  the  number  of  qualified  elec- 
tors dieterred  by  soeh  riots,  tumult,  acts  of  violence,  iatimidation,  and  disturbance,  bribery, 
or  eorrapt  influenoes  f^om  registering  or  voting,  which  statement  shall  also  be  corroborated 
under  oath  by  three  respectable  citisens,  qualified  electors  of  the  parish.    When  such  state- 
ment is  made  by  a  commissioner  of  election  or  a  supervisor  of  registration,  he  shall 
13&      forward  it  in  duplicate  to  the  supervisor  of  regiistratioD  of  the  pariM ;  if  in  tlie  city  of 
New  Orleans,  to  the  secretary  of  state,  one  oopy  of  which,  if  made  to  the  supervisor 
of  registration,  shall  be  forwarded  by  him  to  the  retaming*offlcers  provide  for  in  section  two 
of  this  act,  when  he  makes  the  returns  of  election  in  his  parish.    His  copy  of  said  statement 
shall  be  so  annexed  to  his  returns  of  elections  by  paste,  wax,  or  some  adhesivie  substance, 
thai  the  same  can  be  kept  together,  and  the  other  copy  the  supervisor  of  registration  shall 
deliver  to  the  clerk  of  tne  oourt  of  his  parish  for  the  use  of  the  district  attorney. 

Sbc.  27.  jBe  t<  further  enacted,  ^c.  That  as  soon  as  possible  after  the  expiration  of  the 
time  of  the  making  of  the  returns  of  the  eleetioa  for  kepresentatives  in  Congress,  »  cer- 
tificate of  the  returns  of  the  election  for  such  Kepresentetives  shall  be  entered  on  record  by 
the  seeretery  of  stoto,  and  signed  by  the  governor,  and  a  copy  thereof  subscribed  by  said 
officers  shall  be  delivered  to  the  person  so  elected,  and  another  copy  transmitted  to  the  House 
of  Bepresentetives  of  the  Congress  of  the  United  Stales,  directea  to  the  Clerk  thereof. 

Sec.  28.  Be  tt  farther  enacted,  ^•c..  That  in  case  of  vacancy  by  death  or  otherwise  in  the 
said  office  of  Representatives  in  Congress  between  the  general  elections,  it  shall  be  the  duty 
of  the  governor  by  proclamation  to  cause  an  election  to  be  held  according  to  law  to  till  the 
vacancy. 

Sec.  29.  Be  i<  further  enacted,  ^c,  That  in  eveiy  year  in  which  an  election  shall  be  held 
for  electors  of  President  and  Vice-President  of  the  united  States,  such  election  shall  be  held 
at  the  time  fixed  bv  act  of  Congress. 

Set.  30.  Be  it  farther  enacted,  ^e.,  That  whenever  the  seat  of  any  senator  or  representa- 
tive shall  become  vacant,  and  there  shall  be  a  session  of  the  general  assembly  then  sitting, 
or  to  be  held  before  the  next  general  election,  it  shall  be  the  duty  of  the  governor,  within 
five  days  after  such  vacancy  has  come  to  his  knowledge  in  any  credible  shape,  to  issue  his 
writ  of  election,  directed  to  the  supervisor  or  supervisors  of  registration  in  and  for  the  par- 
ish or  parishes  in  which  such  vacancy  may  exist,  whose  duty  it  shall  be,  within  three  days 
after  ito  receipt,  to  give  public  notice  that  an  election  will  be  held  to  fill  such  vacancy  on  a 
day  to  be  named  by  them,  which  day  shall  not  be  less  than  eight  nor  more  than  fifteen  days 
after  the  publication  of  such  notice,  if  such  election  be  held  during  of  within  fifteen  days 
next  preceding  a  session  of  the  general  assembly ;  but  if  not,  then  tne  election  shall  be  held 
not  1ms  than  twenty  nor  more  than  thirty  days  after  the  publication  of  such  notice,  and 
shall  be  held  and  conducted  and  the  returns  tliereof  made  in  the  manner  and  form  provided 
by  law  for  general  elections. 
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Sec.  31.  Beit  further  enacted^  ^x.,  That  in  all  fntare  elections  for  senators,  representa 
tives,  sheriffs,  coroners,  clerks  of  the  district  courts,  and  other  officers,  if  there  should  be  an 
equal  number  of  votes  given  for  two  or  more  candidates  for  the  same  office,  the  election  for 
such  office  or  offices  thus  not  filled  shall  be  again  returned  to  the  people  in  the  parish  or 
district,  as  the  case  may  be,  public  notice  of  ten  days  to  be  first  given  in  the  same  manner  as 
in  the  general  elections. 

Sec.  32.  Be  U  further  enacted^  <f*c.,  That  the  provisions  of  this  act,  except  as  to  the  time  of 
holding  elections,  shall  apply  to  the  election  of  all  officers  whose  election  is  not  otherwise  pro>> 
vided  for. 

Sec.  33.  Beit  further  enacted^  ^c,  That  it  shall  be  the  duty  of  the  governor,  at  least  six 
weeks  before  any  general  election,  to  issue  his  proclamation,  giving  notice  thereof,  which 
shall  be  published  in  the  official  journal  of  the  State,  and  copies  thereof  forwarded  to  the 
several  supervisors  of  registration  throughout  the  State. 

Sec.  34.  Be  it  further  enacted^  ^*c.,  That  notice  of  every  general  election  held  under  the 
provisions  of  this  act  shall  be  given  at  least  thirty  days  before  the  election  by  notices  posted 
up  in  each  precinct ;  or,  if  there  be  an  official  newspaper  published  in  the  parish,  by  pub- 
lishing the  notice  in  such  paper. 

Sec.  35.  Be  it  further  enacted,  <f-c..  That  the  supervisors  of  registration  or  commissioners 
of  election  shall,  on  the  day  of  election,  close  all  drinking-saloons,  dram-shops,  groggeries, 
or  places  where  liquor  is  sold  by  the  glass  or  bottle,  situated  in  a  radius  of  two  miles  of 
any  poll  or  voting-place,  and  said  supervisors  of  registration  or  commissioners  of  election 
Ahall  have  the  power  to  call  on  any  sheriff,  constable,  or  police-officer  to  enforce  this  regula- 
tion. If  such  sheriff,  constable,  or  police-officer  shall  refuse  to  obey  any  order  issued  under 
the  authority  of  this  section,  the  supervisor  of  registration  giving  the  order  shall  summarily 
arrest  and  imprison  such  sheriff,  constable,  or  police-officer,  such  imprisonment  not  to 
extend  beyond  the  hour  of  closing  the  polls.  And  such  sheriff,  constable,  or  police-officer 
so  refusing  to  obev  such  order  shall  be  deemed  guilty  of  a  misdemeanor  in  office,  and  upon 
conviction  thereof  shall  be  punished  by  imprisonment  for  a  term  not  to  exceed  six  months 
nor  less  than  three  months,  and  by  a  fine  or  not  more  than  five  hundred  dollars  nor  less  than 
one  hundred  dollars. 

Sec.  36.  Be  it  further  enacted^  ^*c..  That  the  governor,  any  justice  of  the  peace,  alderman, 
mayor,  judge,  or  any  State  officer  who  may  be  present  at  or  nave  knowledge  of  any  drink- 
infir-saloon,  dram-shop,  groggery,  or  place  where  liquor  is  sold  by  the  glass  or  bottle, 
136  which  is  open  contrary  to  the  provisions  of  the  foregoing  section  within  the  limits 
therein  prescribed,  may,  in  writing,  order  any  police-officer  or  constable  to  seise  any 
such  liquors,  or  any  carriages  or  vessels  containing  the  same,  or  any  booths  or  tents  erected 
within  said  limits  for  the  purpose  of  exposing  such  intoxicating  liquors  for  sale. 

Sec.  37.  Be  it  further  enacted,  ^c,  That  the  constable  or  police-officer  to  whom  such 
orders  shall  be  delivered  shall  thereupon  seize  all  such  liquor,  carriages,  vessels,  and  mate- 
rials of  any  such  tent  or  booth,  and  nold  and  detain  the  same  until  twenty-four  hours  after 
the  close  of  the  election ;  then  to  be  delivered  on  demand  to  the  owner  or  the  person  from 
whom  they  were  taken,  on  the  payment  of  ten  dollars  for  the  safe -keeping  of  said  articles. 

Sec.  38.  Beit  further  enaotea,  <fc..  That  if  these  effects  be  not  thus  demanded,  the  same 
shall  be  sold  at  public  auction  by  the  police-officer  or  constable  making  the  seizure ;  and  the 
proceeds  of  such  sale,  after  deducting  the  costs  of  sale  and  safe-keeping,  shall  be  paid  to  the 
owner  of  the  articles  sold,  or  the  person  from  whom  the  same  were  taken. 

Sec.  39.  Be  it  further  enacted,  d*c..  That  no  voter  whose  name  is  registered  according  to 
law  shall  be  challenged  at  the  polls  on  any  question  of  residence,  but  it  shall  be  the  duty  of 
the  commisioners  of  election  to  require  every  person  whose  name  appears  on  the  registrt- 
tion-books  to  prove  his  identity,  if  required,  oy  the  commissioners  of  election  ;  and  any 
commissioner  of  election  who  shall  receive  a  second  vote  on  the  same  day,  by  virtue  of  the 
same  certificate  of  registration,  and  any  person  who  shall  offer  to  vote  a  second  time  upon 
any  certificate  of  registration,  shall  be  deemed  guilty  of  a  misdemeanor,  and  on  conviction 
thereof  be  fined  or  imprisoned,  or  both,  at  the  discretion  of  the  court,  but  the  fine  shall  not 
exceed  one  hundred  dollars  in  each  case,  nor  the  imprisonment  one  year,  and  the  like  pun- 
ishment shall,  on  conviction,  be  inflicted  on  any  commissioner  of  election  who  shall  neglect 
or  refuse  to  make  the  indorsement  required  as  aforesaid  in  the  said  registration-certificate. 

Sec.  40.  Be  it  further  enacted,  ^c.  That  if  any  clerk  of  a  court,  or  deputy  of  any  such 
court,  or  any  other  person,  shall  affix  the  seal  of  office  to  any  naturalization-paper,  or  per- 
mit the  same  to  be  affixed,  or  give  out,  or  cause  or  permit  the  same  to  be  given  out  in  blank, 
whereby  it  may  be  fraudulently  used,  or  furnish  a  naturalization  certificate  to  any  person 
who  shall  not  have  been  duly  examined  and  sworn  in  open  court  in  the  presence  of  some 
of  the  judges  thereof  according  to  the  act  of  Congress,  or  shall  aid  in,  connive  at,  or  in  any 
way  permit  the  issue  of  fraudulent  naturalization  certificates,  he  shall  be  deemed  guilty  of  a 
misdemeanor ;  or  if  any  one  shall  fraudulently  use  any  such  certificate  of  naturalization, 
knowing  it  to  have  been  fraudulently  issued,  or  shall  vote  or  attempt  to  vote  thereon,  or  if 
any  one  shall  vote  or  attempt  to  vote  on  any  certificate  of  naturalization  not  issued  to  him, 
he  shall  be  deemed  guilty  of  a  misdemeanor,  and  either  or  any  of  the  persons,  their  aiders  or 
abettors,  guilty  of  either  of  the  misdemeanors  aforesaid,  shall,  on  conviction,  be  fined  in  a  sum 
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ooi  exceodiog  one  thousand  dollars,  and  imprisoned  in  the  penitentiary  for  a  period  not  ex 
ceeding  three  days. 

Sec.  4].  Be  it  further  enacted,  ^o..  That  if  any  person,  on  oath  or  affirmation,  in  or  before 
any  court  in  the  State,  or  officer  authorised  to  administer  oaths,  shall,  to  procure  a  certificate 
of  naturalization  for  himself  or  any  other  person,  willfully  depose,  declare,  or  affirm  any 
matter  to  be  fact,  knowing  the  same  to  be  false,  or  shall,  in  like  manner,  deny  any  matter 
to  be  fact,  knowing  the  same  to  be  true,  he  shall  be  deemed  guilty  of  perjury ;  and  any  cer- 
tificate of  naturalization  issued  in  pursuance  of  such  deposition  or  affirmation  shall  be  null 
and  void  ;  and  it  shall  be  the  duty  of  the  court  issuing  the  same,  upon  proof  being  made 
before  it  that  it  was  fraudulently  obtained,  to  take  immediate  measures  for  recalling  the  same 
for  cancellation  ;  and  any  person  who  shall  vote  or  attempt  to  vote  on  any  paper  so  ob- 
tained, or  who  shall  in  any  way  aid  in,  connive  at,  or  have  any  agency  whatever  in  the 
issue,  circulation,  or  use  of  any  fraudulent  naturalization  certificate,  shall  be  deemed  guilty 
of  a  misdemeanor,  and,  upon  conviction  thereof,  shall  undergo  an  imprisonment  in  the  peni- 
tentiary for  not  more  than  two  years,  and  pay  a  fine  of  not  more  than  one  thousand  dollars 
for  every  such  offense,  or  either  or  both,  at  the  discretion  of  the  court. 

Sec.  42.  Be  it  further  enacted,  ^x..  That  at  all  general  electiDUs  the  names  of  all  candi- 
dates to  be  voted  for  in  the  city  of  New  Orleans  shall  be  written  or  printed  on  one  ticket  or 
slip  of  paper,  and  the  number  of  the  ward  and  election  precinct  in  which  the  ticket  is  to  be 
voted  for  shall  be  printed  or  written  on  the  outside-fold  thereof. 

Sec.  43.  Be  it  further  enacted,  8fc.,  That  immediately  upon  the  close  of  the  polls  on  the 
day  of  election,  the  commissioners  of  the  election  at  each  poll  or  voting-place  shall  proceed 
to  count  the  votes,  as  provided  in  section  thirteen  of  this  act,  and  after  they  shall  have  so 
counted  the  votes  and  made  a  list  of  the  names  of  all  the  persons  voted  for,  and  the  offices 
for  which  they  were  voted  for,  and  the  number  of  votes  received  by  each,  the  number  of 
ballots  contained  in  the  box,  and  the  number  rejected,  and  the  reasons  therefor,  duplicates 
of  such  lists  shall  be  made  out,  signed,  and  sworn  to  by  the  commissioners  of  election  of 
each  poll,  and  such  duplicate  lists  shall  be  delivered,  one  to  the  supervisor  of  registration  of 
the  parish,  and  one  to  the  clerk  of  the  district  court  of  the  parish,  and  in  the  parish  of  Orleans 
to  the  secretary  of  state,  by  one  or  all  of  such  commissioners  in  person,  within  twenty-four 
hours  after  the  closing  of  the  polls.  It  shall  be  the  duty  of  the  supervisors  of  regis- 
liyi  tration,  within  twenty-four  hours  after  the  receipt  of  all  the  returns  for  the  different 
polling-places,  to  consolidate  such  returns  to  be  certified  as  correct  by  the  clerk  of  the 
district  court,  and  forward  the  consolidated  returns  with  the  originals  received  by  him  to  the 
retnming-officers  provided  for  in  section  two  of  this  act,  the  said  report  and  returns  to  be 
inclosed  in  an  envelope  of  strong  paper  or  cloth,  securely  sealed,  and  forwarded  by  mail. 
He  shall  forward  a  copy  of  any  statement  as  to  violence  or  disturbance,  bribery  or  cor- 
ruption., or  other  offenses  specified  in  section  twenty-six  of  this  act,  if  any  there  be,  together 
with  all  memoranda  and  tally-lists  used  in  making  the  count  and  statement  of  the  votes. 

Sec.  44.  Be  it  further  enacted,  ^x..  That  it  shall  be  the  duty  of  the  secretary  of  state  to 
transmit  to  the  clerk  of  the  house  of  representatives  and  the  secretary  of  the  senate  of  the 
last  general  assembly  a  list  of  the  names  of  such  persons  as,  according  to  the  returns,  shall 
have  been  elected  to  either  branch  of  the  general  assembly ;  and  it  shall  be  the  duty  of  the 
said  clerk  and  secretary  to  place  the  names  of  the  representatives  and  senators  elect  so 
furnished  upon  the  roll  of  the  house  and  of  the  senate,  respectively  ;  and  those  representa- 
tives and  senators  whose  names  are  so  placed  by  the  clerk  and  secretary,  respectively,  in 
accordance  with  the  foregoing  provisions,  and  none  other,  shall  be  competent  to  organize  the 
house  of  representatives  or  senate.  Nothing  in  this  act  shall  be  construed  to  conflict  with 
article  34  of  the  constitution  of  the  State. 

Sec.  45.  Be  it  further  enacted,  cfc.  That  any  civil  officer  or  other  person  who  shall  as- 
sume or  pretend  to  act  in  any  capacity  as  a  commissioner  or  other  officer  of  election  to  re- 
ceive or  count  votes,  to  receive  returns  or  ballot-boxes,  or  to  do  any  other  act  toward  the 
holding  or  conducting  elections,  or  the  making  returns  thereof,  in  violation  of  or  contrary  to 
the  provisions  of  this  act,  shall  be  deemed  guilty  of  a  felony,  and,  upon  conviction  thereof, 
shall  be  punished  by  imprisonment  in  the  penitentiary  for  a  term  not  to  exceed  three  years 
nor  less  than  one  year,  and  by  a  fine  not  exceeding  three  hundred  dollars  nor  less  than  one 
hundred  dollars. 

Sec.  46.  Be  it  further  enacted,  ^r.,  That  any  person  or  persons  who  shall  obstruct,  hinder, 
or  by  violence  or  threats  of  violence,  abusive  language,  or  other  species  of  intimidation,  in- 
terfere with  a  supervisor  or  commissioner  of  election,  or  with  any  person  or  persons  duly 
appointed  to  execute  orders  of  the  supervisor  of  registration  or  commissioners  of  election  in 
the  discharge  of  their  dutiest  shall  be  deemed  guilty  of  a  misdemeanor,  and,  on  conviction 
thereof,  shall  be  punished  by  a  fine  not  exceeding  three  hundred  dollars,  nor  less  than  one 
hundred  dollars,  and  by  imprisonment  for  a  perioa  not  exceeding  three  months  nor  less  than 
one  month. 

Sec.  47.  Be  it  further  enacted,  4rc.,  That  any  person  or  persons  who  shall  counsel,  aid,  con- 
nive at,  abet,  encourage,  or  participate  in  any  riots,  tumults,  acts  of  violence,  intimidation, 
or  armed  disturbance,  at,  or  near  the  office  of  any  supervisor  of  registration,  on  any  day  of 
registraition  or  revision  of  registration,  or  at  or  near  any  poll  or  voting-place  on  any  day  of 
election,  shall  be  deemed  guilty  of  a  felony,  and,  on  conviction  thereof,  snail  be  punished  by 
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fine  not  exceeding^  five  hnndred  dollars,  nor  less  than  one  handred  dollars,  and  by  impruon- 
ment  in  the  penitentiary  for  a  period  not  exceeding^  two  years  nor  less  than  six  months. 

Sec.  48.  ie  it  further  enaettdy  i|*r.,That  any  person  who  shall  ref^ster,  or  cause  to  be 
reg^istered,  his  name,  or  that  of  any  other  person,  as  a  legal  voter,  in  violation  of  law,  or  vote, 
or  induce  or  cause  another  to  vote,  in  violation  of  the  laws,  or  of  the  constitntional  pro- 
visions in  snch  cases  made  and  provided,  shall  be  deemed  guilty  of  a  felony,  and,  on  con- 
viction thereof,  shall  be  punished  by  a  fine  of  not  more  than  five  hundred  dollars  nor  le»8 
than  one  hundred  dollars,  and  by  imprisonment  in  the  penitentiary  for  a  period  of  not  leas 
than  one  year  nor  more  than  three  years. 

Sec.  49.  Be  it  further  enacted,  4^<:.,  That  any  person  or  persons  who  shall  purchase  or 
cause  to  be  purchased  the  registration-papers,  or  certificate  of  registration,  of  any  person 
duly  registered  according  to  law,  shall  be  deemed  guilty  of  a  felony,  and,  on  conviction 
thereof,  shall  be  punished  by  a  fine  not  exceeding  five  hundred  dollars  nor  less  than  one 
hundred  dollars,  and  by  imprisonment  in  the  penitentiary  for  a  term  of  not  les8  than  one 
year  nor  more  than  three  years. 

Sec.  50.  Be  it  further  enacted^  4fv.,That  any  person  who  shall  vote,  or  attempt  to  vote,  on 
any  false  or  fraudulent  paper  or  certificate  of  registration,  or  upon  any  paper  or  certificate 
of  registration  issued  to  a  person  other  than  the  one  voting  or  attempting  to  vote  on  said 
paper  or  certificate  of  registration,  shall  be  deemed  guilty  of  a  felony,  and,  on  conviction 
thereof,  shall  be  punished  by  a  fine  not  exceeding  five  hundred  dollars  nor  less  than  one 
hundred  dollars,  and  by  imprisonment  in  the  penitentiary  for  a  term  not  1&h8  than  one  year 
nor  more  than  three  years. 

Sec.  51.  Be  it  further  enaet^,  ^c,  That  any  person  who  shall  induce,  by  offer  of  reward, 
by  threats  of  violence,  or  otherwise,  any  person  to  vote,  or  attempt  to  vote,  on  any  false  or 
fraudulent  paper  or  certificate  of  registration,  or  upon  any  papers  or  certificate  of  registration 
belonging  to  a  person  other  than  the  ono  voting  or  attempting  to  vote  on  said  paper  or  cer- 
tificate of  registration,  shall  be  deemed  guilty  of  a  telony,  and,  on  conviction  thereof, 
138  shall  be  punished  by  a  fine  not  exceeding  five  hnndred  dollars  nor  lesa  than  one  hun- 
dred dollars,  and  by  imprisonment  in  the  penitentiary  for  a  period  not  exceeding  thiee 
years  nor  less  than  one  year. 

Sec.  52.  Be  ii  further  enucted,  8fc,,  That  any  person  who  shall  vote  or  attempt  to  vote 
more  than  once  at  the  same  election  shall  be  deemed  guilty  of  a  felony,  and,  upon  conviction 
thereof,  shall  be  punished  by  a  fine  of  not  less  than  one  hundred  dollars,  and  by  imprison- 
ment in  the  penitentiary  for  a  term  of  not  less  than  three  years. 

Sec.  53.  Be  it  further  enacted^  8fc,,  That  it  shall  be  the  duty  of  any  commtsnoner  of  elec- 
tion to  forthwith  arrest  any  person  who  shall  vote,  or  attempt  to  vote,  moie  than  ouce,  and 
commit  him  to  the  parish-prison,  and  to  immediately  file  an  information  against  such  penon 
with  the  district  attorney,  or  the  district  attorney  fro  tempore^  whose  duty  it  shall  be  to 
prosecute  such  person  before  the  proper  court ;  and  upon  his  lailure  to  do  so,  the  attorney- 
general  shall  appoint  some  attorney  to  prosecute  such  person,  and  also  to  prosecoAe  snch 
district  attorney,  or  district  attorney  pro  tempore^  for  such  failure.  Any  supervisor  of  regis- 
tration, commissioner  of  election,  district  attorney,  or  district  attorney  pro  tsmp&ro,  who  shall 
refuse,  neglect,  or  fail  to  comply  with  the  provisions  of  this  section  of  this  act,  shall  be 
deemed  guilty  of  a  misdemeanor  in  office,  and,  upon  conviction  thereof,  shall  be  reoMived 
from  office  and  punished  by  a  tine  of  not  less  than  one  hundred  dollars,  and  imprisonment 
for  not  less  than  three  nor  more  than  six  months. 

Sec.  51.  Be  it  further  enacted,  4"^. <,  That  any  person  who  shall  by  threats  of  discharge 
from  employment,  of  withholding  wases,  or  proscription  in  business,  influence,  or  attempt  to 
influence,  any  voter  in  the  casting  of  his  vote  at  any  election,  shall  be  deemed  guilty  of  a 
misdemeanor,  and,  upon  conviction  thereof,  shall  be  punished  by  a  fine  of  not  less  than  five 
hundred  dollars,  which  shall  go  to  the  school-fund  of  the  parish,  and  be  imprisoned  in  the 
parish  prison  for  not  less  than  three  months. 

Sec.  55.  Be  it  further  enac'ed^  <ft;..  That  any  person  who  shall  discharge  fiom  his  em- 
ployment any  laborer,  employ^,  tenant,  or  mechanic,  who  shall  have  been  working  for  such 
person  under  contract,  written  or  oral,  for  a  specified  time,  before  such  time  shall  have  ex- 
pired, or  who  shall  withhold  from  any  laborer,  employ^,  tenant,  or  mechanic  any  part  of 
the  wac^es  due  to  such  laborer,  employ^,  tenant,  or  mechanic  on  account  of  any  vote  which 
snch  laborer,  employ^,  tenant,  or  mechanic  has  apven  or  proposes  to  give,  shall  be  deemed 
guilty  of  a  misdemeanor,  and,  upon  conviction  tnereof,  shall  be  punisned  by  a  fine  of  not 
lees  than  five  hundred  dollars— one-half  of  which  shall  go  to  the  school-fund  of  the  parish 
in  which  the  offense  was  committed — and  by  imprisonment  in  the  parish-prison  for  not  less 
than  three  months. 

Sec.  56.  Be  it  further  enacted,  ^c.,That  any  person  who  shall  molest,  disturb,  interfere 
with,  or  threaten  with  violence,  any  commissioner  of  election,  or  person  in  charge  of  the 
ballot-boxes,  while  in  charge  of  the  same,  shall  be  deemed  guilty  of  a  fislony,  and,  npoa 
convictioa  thereof,  shall  be  punished  by  a  fine  of  not  less  than  five  hundred  dollars,  or  bf 
imprisonment  in  the  penitentiary  not  less  than  one  year,  or  both,  at  the  discretion  of  tbe 
court. 

Sec.  57.  Be  it  further  enacted,  ^c.  That  any  person,  not  authorized  by  this  law  to  reoeift 
•r  seunt  the  ballots  at  any  election,  who  shall,  during  or  after  any  election,  and  before  tlie 
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▼otes  have  been  counted,  distarb,  displace,  eomceal,  destroy,  handle,  or  touch  any  ballot 
after  the  same  has  been  received  from  the  voter  by  a  commissioner  of  election,  shall  be 
deemed  guilty  of  a  misdemeanor,  •and  shall,  upon  conviction  thereof,  be  punished  by  a  fine 
of  not  less  than  one  hundred  dollars,  or  by  imprisonment  for  not  less  than  six  months,  or 
both,  at  the  discretion  of  the  court. 

Sec.  58.  Be  itfurlker  enacted^  ^r..  That  any  person  not  authorized  by  this  law  to  take 
charge  of  the  ballot-boxes  at  the  close  of  the  election,  who  shall  take,  receive,  conceal,  dis- 
place, or  in  any  manner  handle  or  disturb  any  ballot-box  at  any  time  between  the  hour- of 
the  closing  ot  the  polls  and  the  transmission  of  the  ballot-box  to  the  clerk  of  the  district 
court,  or  daring  sucu  transmission,  or  at  any  time  prior  to  the  counting  of  the  votes,  shidl 
be  deemed  guilty  of  a  felony,  and,  on  conviction  thereof,  shall  be  punished  by  a  fine  of  not 
less  than  five  hundred  dollars,  or  by  imprisonment  in  the  penitentiary  for  not  less  than  one 
year,  or  both,  at  the  discretion  of  the  court. 

Sbc.  59.  Be  it  further  enaeted^  ^c,  That  it  shall  be  unlawful  for  any  person  to  carry 
any  gun,  pistol,  bowie-knife,  or  any  other  dangerous  weapon,  concealed  or  unconcealed,  on 
any  day  of  election  during  the  hours  the  polls  are  open,  or  any  day  of  registration  or  re- 
vision of  registration,  within  a  distance  of  one-hali  mile  of  any  place  of  registration  or  re- 
vision of  registration,  or  election  •poll.  Any  person  violating  the  provisions  of  this  section 
•hall  be  deemed  guilty  of  a  misdemeanor,  and,  on  conviction,  shall  be  punished  by  a  fine  of 
not  less  than  one  hundred  dollars  and  by  imprisonment  in  the  parish-jail  for  not  less  than 
one  month :  Prmntkd,  That  the  provisions  of  this  section  shall  not  apply  to  any  commissioner 
or  officer  of  the  election,  or  supervisor  of  registration,  police-officer,  or  other  person  author- 
ised to  preserve  the  peace  on  days  of  registration  or  election. 

Sbc.  60.  Be  it  further  enacted,  ^c,  That  no  person  shall  give,  "ell,  barter  any  spirituous 

or  intoxicating  liquors  to  any  person  on  the  day  or  election,  and  any  person  found 

139      guilty  of  violating  the  provisions  of  this  section  shall  be  fined  in  a  sum  of  not  less 

than  one  hundred  dollars  nor  more  than  three  hundred  dollars,  which  shall  go  to  the 

school-fund. 

Sec.  61.  Be  it  further  enacted,  Sfc,  That  whoever,  knowing  that  be  is  not  a  qualified  vo- 
ter, shall  vote  or  attempt  to  vote  at  any  election,  shall  be  fined  in  a  sum  not  to  exceed  one 
hundred  dollars,  to  be  recovered  by  prosecution  before  any  court  of  competent  jurisdiction. 

Sbc.  62.  Be  it  further  enacted,  ^c.  That  whoever  shall  knowingly  give  or  vote  two  or  more 
ballots  voted  as  one  at  any  election,  shall  be  fined  in  a  sum  not  to  exceed  one  hundred  dol- 
lars, to  be  recovered  by  prosecution  before  any  court  of  competent  jurisdiction. 

Sec.  63.  Be  it  further  enacted,  ^c.  That  whoever,  by  bribery  or  by  promise  to  give  em- 
ployment or  higher  wages  to  anv  person  attempts  to  influence  any  voter  at  any  election, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof,  shall  be  punished 
by  a  fine  of  not  less  than  one  hundred  dollars,  and  by  imprisonment  in  the  parish-prison  for 
not  less  than  three  months. 

Sec.  64.  Be  it  further  enacted,  f^^,,  That  whoever  willfully  aids  or  abets  anyone  not  le- 
gally qualified  to  vote  at  any  election  shall  be  fined  in  a  sum  of  not  less  than  fifty  dollars, 
to  be  recovered  by  prosecution  before  any  court  of  competent  jurisdiction. 

See.  65.  ^  tl  further  enacted,  dec.  That  whoever  is  disorderly  at  any  poll  or  voting- 
place  during  the  election  shall  be  fined  in  a  sum  not  less  than  twenty  dollars,  to  be  recover^ 
oy  prosecution  before  any  court  of  competent  jurisdiction. 

Sec.  66.  Be  it  further  enacted f  8fc.,  That  whoever  shall  molest,  interrupt,  or  disturb  any 
meeting  of  citizens  assembled  to  transact  or  discuss  political  matters,  shall  be  fined  in  a  sum 
not  less  than  fifty  dollars,  to  be  recovered  by  prosecution  before  any  court  of  competent 
jurisdiction.  Any  sheriff,  constable,  or  police  officer  present  at  the  violation  of  this,  section 
shall  forthwith  arrest  the  offender  or  offenders,  and  convey  him  or  them,  as  soon  as  practica- 
ble, before  the  proper  court. 

Sec.  67.  Be  it  further  enacted,  4'C'%  That  the  court  imposing  any  fine  as  directed  in  sec- 
tions fifty-nine,  sixty,  sixty-one,  sixty-two,  sixty-three,  8ixty-K>ur,  and  sixty-five  of  this  act, 
shall  commit  the  person  so  fined  to  the  parish  prison  until  the  fine  is  paid  :  Provided,  That 
said  imprisonment  shall  not  exceed  six  months. 

Sec.  ti8.  Be  it  further  enacted,  fc,,  That  in  cases  where  any  oath  or  affirmation  shall  be 
administered  by  any  supereisor  of  registration  or  commissioner  of  election  in  the  perform- 
ance of  his  duty  as  prescribed  b^  law,  any  person  swearing  or  affirming  falsely  in  the  prem- 
ises shall  be  deemed  guilty  of'^pegury,  and  subjected  to  the  penalties  provided  by  law  for 
perjury. 

OEC.  69.  Be  it  further  enacted,  fc..  That  the  violation  of  any  provision  of  the  act  or  sec- 
tion of  the  act  repealed  by  this  act  shall  not  be  considered  as  exempting  the  persons  so  offend- 
ing from  prosecution  and  punishment  according  to  the  provisions  of  said  act. 

Sec.  70.  Be  it  further  enacted,  cfc,  That  any  person  duly  appointed  commissioner  of  elec- 
tion, and  duly  notified  by  the  police-jury  of  such  appointment,  who  shall  fail  to  attend  the 
election  and  perform  the  duties  of  commissioner  as  nerein  provided,  except  in  case  of  sick- 
ness, shall  forfeit  the  sum  of  one  hundred  dollars  to  the  parish,  to  be  recovered  before  any 
court  of  competent  jurisdiction  at  the  suit  of  the  parish,  to  be  prosecuted  by  the  district  at- 
torney or  district  attorney  pro  tempore,  who  are  hereby  directed  to  proceed  to  collect  sach 
fine  when  it  shall  be  bronght  to  their  knowledge. 
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Sbc.  71.  Be  it  further  enacledy  ^c.  That  this  act  shall  take  effect  from  and  after  its  pae- 
MAgtit  and  that  all  others  on  the  subject  of  election  laws  be,  and  the  same  are  hereby,  re* 
pealed. 

(Signed)  O.  H.  BREWSTER, 

Speaker  of  the  House  of  Representatives. 
(Signed)  P.  B.  S.  PINCHBACK, 

Lieutenant' Goterfior  and  President  of  the  Senaie. 
Approved  November  20,  1872. 

(Signed)  H.  C.  WARMOTH, 

Goremor  of  the  State  of  Louisiana, 
A  true  copy : 

Y.  A.  Woodward, 

Assistant  Secretary  of  Slate. 


No.  127.]  AN  ACT  to  repeal  act  No.  19  of  1873,  entitled  "An  act  to  amend  sectione  Beven,  eight,  and  mt- 
enty  of  an  act  entitled  '  An  act  to  regulate  the  conduct  and  maintain  the  freedom  and  purity  of  elee- 
tlong,'"  which  became  a  law  February  •!,  1873,  and  to  revive,  amend,  and  re-enact  sections  teven  aod 
eight  of  act  No.  98  of  1873,  entitled  "  An  act  to  regulate  the  conduct  and  maintain  the  freedom  and  purilj 
of  electionH,'*  Slc,  approved  November  20, 1872. 

Section  1.  Beit  enacted  by  the  senate  and  house  of  representatives  of  the  State  of  Louisiana 

in  general  assembly  convened^  That  act  No.  19  of  1873,  entitled  **An  act  to  amend  and  re* 

enact  sections  seven,  eight,  and  seventy  of  an  act  entitled   *An  act  to  regulate  the 

140      conduct  aod  maintain  the  freedom  and  purity  of  elections,*  **  &.C.,  be,  and  the  same 

is  hereby,  repealed. 

Sec.  2.  Be  it  further  enacted^  cf-c.  That  section  seven  of  act  No.  98  of  1872  aforesaid  be, 

and  the  same  is  hereby,  revived,  amended,  and  re-enacted  so  as  to  read  as  follows :  That 

each  parish  in  the  State,  except  the  parish  of  Orleans,  is  hereby  fixed  as  an  election-precinct, 

and  the  police-juries  shall  direct  what  number  of  polls  or  voting-places  shall  be  established 

in  each  precinct;  shall  fix  the  places  of  holding  tne  election,  and  appoint  commissioners  of 

election  for  each  poll  or  voting-place.     For  the  parish  of  Orleans,  each  ward  of  the  city  of 

New  Orleans  shall  constitute  a  precinct,  and  the  assistant  supervisors  of  each  ward  shall  fix 

the  voting-places  iu  each  precinct  and  appoint  commissioners  to  hold  the  election  for  each 

voting-place. 

Sec.  4.  Be  it  further  enacted^  cCrc.,  That  section  eight  of  act  No.  98  of  1872  aforesaid  be 
revived,  amended,  and  re*enacted  so  as  to  read  as  follows  :  That  the  election  at  each  poll  or 
voting-place  shall  be  presided  over  by  three  commissioners  of  election,  residents  of  the  par- 
ish for  at  least  twelve  months  next  preceding  the  day  of  election,  who  shall  be  selected  from 
different  political  parties,  and  be  of  good  standing  in  the  party  to  which  they  belong,  and 
who  shall,  before  entering  upon  the  discharge  of  their  duties,  take  and  subscribe  the  oath 
prescribed  for  State  officers ;  should  only  one  of  the  commissioners  appointed  be  present  at 
the  hour  for  opening  the  polls,  he  shall  appoint  another,  and  both  together  shall  appoint  a 
third,  and  the  commissioners  so  appointed  shall  take  the  oath  and  perform  all  the  duties  of 
commissioners  of  election  in  the  same  manner  as  if  they  had  been  appointed  as  provided  for 
regular  appointment  of  commissioners  by  this  act.  Any  one  of  the  commissioners  shall  be 
authorized  to  administer  the  oath  to  the  other  commissioners. 

Sec.  4.  Be  it  further  enacted,  ^c,  That  all  laws  or  parts  of  laws  in  conflict  with  this  act 
be,  and  the  same  are  hereby,  repealed,  and  that  this  act  shall  take  effect  from  and  after  its 
passage. 

CHARLES  W.  LOWELL, 
Speaker  of  the  House  of  Representatives, 
C.  C.  ANTOINE, 
Lieutenant' Governor  and  President  of  the  Senate, 
Approved  March  2?,  1874. 

WILLIAM  P.  KELLOGG, 
Governor  of  the  State  of  Louisiana. 
A  true  copy : 

P.  G.  DESLONDE, 

Secretary  of  Slate. 
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APPENDIX  TO  TESTIMONY  TAKEN  IN  CARROLL  PARISH. 

Exhibit  A.— Carroll  Parish.— S.  Duncan  Glenn,  Notary  Public. 

Statement  of  votest  poll  No,  one,  eleetion-precinct  of  the  parish  of  Carroll, 

Statement  of  votes  cast  at  poll  No.  one,  election-precinct  of  the  parish  of  Carroll,  for  senators 
and  representatives,  State  and  parish  officers,  at  the  ^neral  election  held  November  4th, 
lt^2,  under  the  provisions  of  **An  act  to  regulate  the  conduct  and  to  maintain  the  free- 
dom and  purity  of  elections,*'  &c.,  approved  March  16th,  1870. 


Names  of  persons  voted  for. 


Antoine  Dnbuclet 

J.  C.  Moncure 

Frank  More j 

W.  B.  Spencer 

*  «  •  «  » 


For  office  of-— 


State  treasurer. 


ti 


Member  of  Congress,  5th  dist. 


ki       It 


it 


It      ti 


Number  of 
vx)te8. 


580 
21 

569 
33 


141 


Statement  of  votes — Continued. 


Number  of  ballots  in  box. 


Six  hundred  and  four  (604) 


Reasons  for  rejection  of 
ballots. 


Registration  papers  not 
properly  filled  out — 
Henry  Washington. 


State  of  Louisiana, 

Parish  of  Carroll,  ss : 

Personally  appeared  before  me,  the  undersigned  authority,  David  Jackson,  E.  M.  Spann, 
and  T.  B.  Rhodes,  duly  appointed  and  qualified  commissioners  of  election  of  poll  No.  one, 
election-precinct  of  the  pansh  of  Carroll,  for  the  general  election  held  November  4,  1878, 
who,  being  duly  sworn,  depose  and  say  that  they  received  the  ballots  cast  at  the  said  poll 
on  the  day  above  mentioned  ;  that  they  have  witnessed  the  counting  of  the  ballots,  and  that 
the  foregoing  is  a  true  and  correct  statement  of  the  votes  cast  at  said  poll  on  said  day. 

DAVID  JACKSON. 
E.  M.  SPANN, 
T.  B.  RHODES, 
Commissioners  of  Eleetunif  Poll  No,  1,  Election  Precinct  of  the  Parish  of  Carroll, 

Sworn  to  and  subscribed  before  me  this  fourth  (4th)  day  of  November,  1874. 

T.  J.  GALBRAITH, 
Deputy  Clerk  VSth  Dist,  Court. 

Office  of  Clerk  of  Court,  Parish  of  Carroll, 

Providenu,  La,,  May  4,  1875. 

I  certify  that  the  foregoing  is  a  correct  transcript  of  so  much  of  the  original  on  file  in  my 
office  as  relates  to  the  votes  cast  for  State  treasurer  and  for  member  of  Congress. 
Given  under  my  official  signature  and  seal  of  office  this  4th  day  of  May,  A.  D.  1875. 

T.  J.  GALBRAITH. 

Deputy  Clerk 
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Suprene  coart  of  the  State  of  Louisiaiia. 


Clerk's  Office,  New  Orleans, 

Mag  nth,  1875. 

Nicholas  Burton  et  al8. 

vs.  }  No.  5521 .  Appeal  from  the  1 3th  district  court,  parish  of  Carroll 

Charles  Hicks  bt  als. 


>  No.  5521. 


Mr.  Chief  Jastice  Ludeling  delivered  the  opinion  and  decree  of  the  coart  in  the  words  and 
figures  following,  to  wit : 

A  motion  to  dismiss  this  appeal  has  been  made,  on  the  ground  that  the  certificate  to  the 
transcript  is  signed  bj  the  deputy  clerk. 

The  motion  was  refused  for  the  following  reasons  : 

1st  Because  the  motion  was  not  filed  within  three  judicial  days  afier  the  return  day 
(17th  An.,21 ;  18  An.,  191 ;  19  An.,  276 ;  20  An.,  30 ;  ^Z\  An.,  329;  U  An.,  545;  7  N.  8., 
271). 

2d.  Because  a  defect  in  a  certificate  would  be  no  cause  to  dismiss  an  appeal,  the  fault  be- 
ing attributable  to  the  officer  whose  duty  it  is  to  make  the  certificate.  (Eevis^d  Statutei, 
aec.36). 

^.  Because  a  deputy  clerk  is  an  officer  known  to  the  law  and  he  is  authorized  to  sign 
certificates.  (C.  P.,782;  3  iji.,  247,  Downs  vs.  Parkington,  15  La..  3) ;  Bank  of  La.  vf. 
Watson.) 

ON  THE  MERITS. 

Seven  persons  who  were  candidates  on  the  same  ticket  for  different  offices,  to  wit,  Nicho- 
las Burton,  for  sheriff;  M.  Dubose,  for  parish  judge;  David  King,  C.E.  Shearer,  Jackson 
Snelling,  Heniy  Price,  and  John  Hallsway,  for  police-iury,  instituted  this  suit  against  the 
persons  who  were  candidates  far  said  offices  on  the  other  ticket,  at  the  elestion  in  Carroll 
jParish,  in  November  last. 

They  alleged  that  the  election  was  null  and  void,  **  because  of  the  various  irregnlaritiei 
and  illegalitiee,  in  the  appointment  of  commissioners  to  hold  the  election,  in  the  manner  of 
holding  it,  and  frauds  committed  by  the  commissioners  at  the  various  polling-precincts,  and 
the  acts  of  other  persons,  interested  in  the  election,  in  violation  of  the  statutes  of  the  State 
and  of  the  United  States,  known  as  the  enforcement  act,  as  follows,"  to  wit:  That  the  com- 
missioners were  not  selected  from  the  different  political  parties,  nor  were  they  of  good  stand- 
ing ;  that  said  commissioners  did  not  take  the  oath  prescribed  by  law,  nor  did  they  exam- 
ine the  ballot-boxes  before  commencing  to  receive  votes. ( 

That  the  election  in  ward  No.  one  was  nut  held  at  the  proper  plaoe ;  that  the  alectioo  in 
said  ward  was  held  in  a  small  room  away  from  the  public  view  of  the  voters  ;  and  a  laree 
number  of  the  ballots  or  votes  cast  in  said  ward  were  not  placed  in  the  box  in  view  of  toe 
voters,  nor  taken  from  their  hands  by  the  commissioner  receiving  the  ballots. 

That  the  commissioner,  Jackson,  who  received  the  ballots,  was  seen  to  change  several  bal- 
lots placed  in  his  hands,  and  deposit  in  the  box  tickets  other  than  those  handed  him  by  the 
voters. 

That  Cain  Sartain,  a  candidate,  oast  several  different  ballots  at  said  election  at  said  nie- 
cinct.  That  the  tally-sheets  of  the  votes  cast  at  said  election  were  not  closed  and  signed  by 
six  o'clock  the  dav  following  the  election.  Ihat  the  same  were  changed  after  six  o'clock  on 
said  day  and  made  differently  from  what  they  were  first  made  up  after  the  election.  Vut 
neither  the  taUjf'Skeets  nor  bmllot-box  containing  the  ballots  oast  at  said  precinct  have  been  de- 
posited in  the  ^ce  of  the  clerk  of  the  district  courts  although  Daniel  Jackson,  one  of  the  commit- 
sioners,  it  himself  clerk  of  said  court.  They  further  charge  irregulariUes  and  fraud  at  Uie 
other  precincts  of  the  parish,  and  pray  that  the  election  be  declared  null  and  void. 
154  And  thmr  further  pray  that,  should  the  court  decide  that  the  election  held  at  wards 
four  and  Jive  was  valid,  notwithstanding  the  irregularities  of  frauds  complained  of, 
and  that  the  election  was  null  and  void  at  all  the  other  precincts,  that  in  that  event  they  be 
declared  elected  to  the  various  offices  for  which  they  were  candidates. 

The  defendants  severally  filed  exceptions,  stating  that  there  was  an  improper  joinder  of 
plaintiffs  and  defendants ;  that  several  different  plaintiffs  were  claiming  different  things  from 
different  defendants  in  the  same  suit.  Moss  further  pleaded  that  the  court  was  without  jurit* 
diction  ratione  materitt  to  entertain  the  suit  as  to  nis  office,  that  of  parish  judge,  and  the 
candidates  for  police-jurv  severally  pleaded  to  this  jurisdiction  of  the  court,  because  the 
emoluments  of  the  office  did  not  exceed  five  hundred  dollars. 

These  exceptions  were  overruled.  On  the  trial,  the  defendants  severally  claimed  the  rigbt 
to  challenge  ten  jurors,  under  the  act  of  1855.  This  was  denied  them,  and  they  took  a  bill 
o/  exceptions  to  the  ruling. 

If  it  was  ever  contemplated  that  several  plaintiffs,  claiming  different  offices,  could  unite 
to  bring  one  suit  against  several  defendants,  it  is  manifest  from  the  unambiguous  langaage 
of  the  law  in  regard  to  contested  elections,  that  each  defendant  would  have  the  right,  which 
was  claimed  and  refused  in  the  district  court.    Section  ]4'29  of  the  Revised  Statutes,  treat* 
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ing  of  the  trial  of  cootested-electioD  cages,  declares  that  '*io  impaneliDg:  the  jury  each  party 
Bhall  be  entitled  to  ten  peremptory  ckalUngee  " 

Another  hill  of  exceptions  was  taken  to  the  ruling^  of  the  judfi^  a  quo  refusing^  to  permit 
the  defendants  to  prove  by  P&rol  what  the  actaal  votes  were  which  were  cast  at  every  pre- 
cinct for  each  candidate.  The  circumstances  nnder  which  the  defendants  offered  the  parol 
proof  were  as  follows:  After  the  tiial  had  commenced,  a  rule  was  taken  on  the  elerkofthe 
court  to  produce  the  ballot-boxes  and  tally-sheets,  which  section  13  of  the  act  of  1873  directs 
shall  be  delivered  to  the  clerk.  The  clerk  answered  that  they  were  not  in  his  possession, 
but  in  the  possession  of  R.  K.  Anderson,  his  deputy.  A  rule  was  then  taken  ag^ainst  Ander- 
son, but  the  coroner's  returns  show  that  he  could  not  be  found  in  the  parish,  and  that  he  had 
Sfone  to  New  Orleans.  Thereupon  the  plaintiffs  applied  for  a  continuance.  In  their  appli- 
cation for  a  continuance,  they  swore  that  thev  expected  to  prove  by  the  production  of  said 
ballot-boxes  that  the  ballots  and  retmme  had  been  so  tampered  with  that  no  election  can  be  de^ 
dared  in  gaid  parish.  They  subsequently  made  another  affidavit,  in  which  they  state  that 
they  expect  to  prove  **  by  the  ballot-boxes  and  returns  *  *  were  not  made  out  and  sworn 
to  as  the  law  requires,  and  they  toill  not  shoto  the  same  result  as  the  ballots  in  the  boxes.'* 

To  avoid  a  continuance,  the  defendants  admitted  that  **  the  returns  made  out  for  the  last 
election  in  the  parish  were  not  made  out  and  sworn  to  as  the  law  requires,  and  the  ballots  in 
the  boxes  in  ward  No,  one  will  not  show  the  same  results  as  the  returns.'* 

It  seems  to  u^  that  if  the  statements  in  the  affidavits  be  true,  that  the  ballots  and  returns 
in  the  ballot«boxes  called  for  have  been  tampered  with  so  as  to  render  them  unreliable  as  evi- 
dence, that  the  result  of  the  election,  as  ascertained  and  announced  by  the  commissioners  of 
election  at  each  precinct,  mi^ht  have  been  proved  by  the  next  best  evidence  in  existence. 

The  defendants  are  not  charg^  with  the  irregularities  or  fraud  complained  of  in  conduct- 
ing: the  election ;  nor  are  they  charged  with  having  said  boxes,  iior  with  tampering  with 
them. .  Under  the  circumstances  there  are  no  presumptions  against  the  defendants^  and  they 
had  the  same  right  that  plaintiffs  had  to  introduce  the  best  evidence  which  the  nature  of  the 
case  admitted  of.  But  we  do  not  perceive  that  the  refusal  of  the  judge  injured  the  defend- 
ants, as  the  onus  of  proving  that  the  election  was  null  and  void,  or  that  they  were  elected, 
was  upon  the  plaintiffs,  and  they  have  introduced  no  evidence  to  establish  fraud,  illeealitv, 
or  irregularity  at  the  election,  except  as  to  ward  No.  one  and  ward  No.  tiro,  besides  the 
admissions  of  defendants  made  as  above  stated.  But  they  do  not  allege  or  attempt  to  prove 
that  if  the  entire  vote  of  wards  tvoo  and  one  were  thrown  out  they  would  be  elected.  They 
only  claim  that  this  result  would  be  attained  if  all  the  wards  in  the  parish  except  wards  No. 
four  and  five  were  rejected,  thereby  admitting  that  thoy  were  not  elected. 

As  already  stated,  the  only  evidence  offered  by  the  plaintiff  was  the  admissions  aforesaid, 
and  the  testimony  of  witnesses  as  to  what  occurred  in  relation  to  the  election  at  wards  Sos, 
one  find  two. 

The  only  witness  offered  by  plaintiff  who  testified  in  regard  to  No.  2  is  F.  F.  Montgomery. 
He  says : 

**  I  was  at  the  voting-precinct  of  ward  No.  2  of  this  parish  on  the  2d  of  November  last. 
The  tally-list  was  clos^  and  signed  Tuesday  night  following  the  election,  between  eight  and 
ten  o'clock.  I  was  a  commissioner  of  election  at  said  precinct.  All  the  tally-sheets  and 
ballots  were  locked  np  in  the  box  after  counting  of  the  votes.  The  tally-sheets  were  not 
signed  that  night.  I  did  not  sign  the  tally-sheets  at  all.*'  On  cross-examination  he  said: 
**  The  reason  f  did  not  sign  the  tally-sheets  that  night  was  because  the  commissioners  did 
not  think  the  law  compelled  them  to  do  so.  It  was  not  on  account  of  any  unfairness  or 
irregularity  in  the  election  at  said  polling  precinct  at  the  time  of  closing  the  polls  that  I  did  not 
sign  them.  The  tally-list  was  corruct  at  the  time  it  was  made  out.  We  completed  the 
155  list  some  time  Tnetiday  night  following  the  election,  between  ten  and  eleven  o^clock. 
I  won't  be  positive  about  tlie  time,  but  it  was  afler  dark.  The  election,  the  counting 
of  the  ballots f  and  the  making  out  of  the  tally-lists  at  said  precinct,  was  fair  while  1  was  present. 
There  was  no  frauds  or  irregularities  in  the  voting  or  counting  of  votes  and  making  of  tally' 
sheets  at  said  precinct,  so  far  as  I  know.  If  there  had  been  any,  I  would  have  been  apt  to 
have  known  it,  for  I  watched  verv  closely."  When  recalled  he  stated:  **The  commis- 
sioners did  not,  while  I  was  with  them,  make  out  a  list  of  all  the  persons  voted  for,  the  offices 
for  which  they  were  voted  for,  the  number  of  votes  received  by  each,  and  sign  and  swear  to 
the  same.  I  never  did  sign  such  a  list.  I  don't  know  that  the  box  contaiuing  the  ballots 
and  tally-lists  was  deposited  with  the  clerk  of  the  district  court.  IVe  counted  the  votes  and 
made  a  record  of  what  each  man  received,  aud  put  down  the  names  of  each  candidate,  and  the 
offices  for  which  they  were  voted,  and  the  number  of  votes  each  man  received.  There  were 
three  such  tally-lists  as  above  described  made  out  by  the  commissioners.  On  closing  the 
polls  each  com.nissioner  swore  to  the  number  of  votes  polled.  They  did  not  swear  to  the 
returns  above  described  in  my  presence."  It  is  manifest  that  no  court  could  hold  that  the 
election  at  that  precinct  was  illegal,  null,  and  void. 

In  regard  to  what  occurred  at  ward  No.  one,  the  facts,  as  disclosed  by  the  evidence,  ap- 
pear to  be  that  the  commissioners  of  elections  opened  the  polls  at  the  poor  of  a  small  house ; 
that  a  rail,  which  was  placed  across  the  door  to  keep  the  voters  from  pressing  against  the 
table  upon  which  the  ballot-box  stood,  was  broken  oy  the  pressure  of  the  crowa,  and  the 
commissioners  found  it  necessary  to  receive  the  ballots  at  a  window  of  thesam&\i<c^w&^.  *\.\iv^ 
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window  was  between  five  and  a  half  and  seven  feet  high.  Rhodes,  a  witnesa,  swears  the 
exact  height  to  be  five  feet  nine  inches ;  that  when  the  voter  stood  at  the  window  he  ooald 
not  see  the  ballot-box,  but  he  could  see  the  commissioners,  and  the  box  was  in  full  view  of 
those  who  stood  a  short  distance  from  the  window. 

It  appears  the  ofiBcers  of  election,  and  some  of  the  candidates  on  both  sides,  were  insido 
the  house,  near  the  ballot-box.  It  further  appears  that  those  who  desired  to  handed  their 
ballots,  with  their  registration-papers,  to  the  commissioner,  who  received  them,  and  that  the 
ballots  were  deposited  in  the  ballot-box.  It  appears  further  that  a  large  number  of  persons 
voted  by  putting  their  ballots  and  registration-papers  at  the  ends  of  sticks,  and  thus  reached 
over  the  heads  of  those  who  stood  between  them  and  the  window.  The  witnesses  are  not 
agreed  about  the  number  who  thus  voted.  One  witness  says  about  75,  and  another  witness 
says  about  one  hundred  and  eleven.  D.  8.  Vinson,  a  witness,  swears  as  follows:  **  I  ob- 
served nothing  wrong,  except  the  voting  on  sticks,  and  that  was  a  new  style  to  me.  Those 
voting  on  sticks  were  standing  a  distance  from  the  window,  and  reaching  over  the  heads  of 
others,  who  were  close  iip  to  the  window.  I  would  have  tried  to  vote  in  this  way  myself, 
if  I  could  have  got  a  sticK.    Those  voting  on  a  stick  appeared  to  be  in  a  hurry  to  vote." 

P.  B.  Rhodes  testified  as  follows  :  **  I  was  one  of  the  commissioners  of  election  at  the  vot- 
ing precinct  No.  1  of  this  parish,  at  the  last  general  election.  N.  Burton  was  there  dor* 
ing  tne  day.  I  did  not  hear  him  make  any  objections  to  the  way  the  election  was  con- 
ducted. I  heard  him  say  four  days  after  the  election  that  the  election  was  fairly  conducted, 
except,  in  his  opinion,  I  made  a  mistake  of  eleven  ballots  in  counting  off, against  him; 
and  two  persons  that  were  not  allowed  to  vote,  he  thought  would  have  voted  for  him,  if  Uiej 
had  been  allowed  to  vote.  He  made  no  objection,  at  the  election,  or  after  the  counting  of 
the  votes,  that  I  heard.  The  exact  height  of  the  window,  where  the  ballot  box  was  placed, 
is  five  feet  nine  inches.  No  one  was  compelled  to  vote  on  sticks.  Those  persons  who  were 
anxious  to  vote  for  fear  of  not  having  time  to  vote,  got  sticks  and  placed  their  ballots  on  the 
ends  of  them,  and  handed  them  up  to  the  commissioner.  The  smallest  man  that  I  know  of, 
could  vote  by  handing  his  ballot  up  to  the  commissioner  with  his  hand.*' 

This  testimony  is  corroborated  by  S.  J.  Galbreth,  S.  P.  Austin,  W.  W.  Benbam,  and  E. 
Meyer,  and  is  not  contradicted  in  any  material  parts  by  any  witness. 

£.M.  Sparrow  testifies  that  he  was  a  commissioner  at  ward  No.  1.  He  says:  **Mr. 
Jackson  and  myself  came  to  Providence  with  the  first  ward  box  and  deposited  said  box  in 
the  clerk's  office.  The  clerk  of  the  court,  Mr.  Jackson,  gave  me  his  receipt  for  the  box. 
We  then  went  over  to  Mr.  Lockey's  office,  and  I  believe  Mr.  Jackson  gave  him  a  copy  of 
the  returns.  Mr.  Lockey  then  demanded  the  box,  and  Mr.  Jackson  and  myself  both  refused 
to  give  said  box  to  him."  *  *  *  *'  I  left  him  and  Lockey  talking  about  the  box,  and  I 
went  down-stairs.  I  saw  Mr.  Jackson  afterward  and  asked  him  what  he  had  done  with  th« 
box,  and  he  told  me  he  had  deposited  it  with  Mr.  Anderson  for  safe-keeping  and  held  his 
receipt  for  the  same.  This  was  Wednesday  after  the  election,  about  ten  o'clock.  The  tallj* 
lists  of  ward  one  was  in  the  box.    The  ballots  were  in  the  box  also.'* 

£.  Meyer  swears  he  was  deputy  U.  S.  supervisor  at  said  precinct .  M I  assisted  in  makio{^ 
out  a  list  of  the  votes  ca&t.  The  tally-list  was  closed  and  signed  about  seven  o'clock  Tues- 
day evening."  *  *  *^I  left  two  of  the  tally-sheets  with  the  commissioners,  and  I  kept 
one."  *  *  *  **  I  was  present  from  the  time  of  my  arrival  until  closing  of  the  polls  :  was 
at  the  box  all  the  time,  except  about  half  an  hour  at  two  different  times.  I  watched  the  pro- 
gress of  the  election  closely. 
156  '*  Had  there  been  any  fraud  or  malpractice  in  deposting  the  ballots  in  the  box,  I  would 

have  seen  it.  There  was  uo  fraud  nor  Dialpractice  in  toe  voting,  so  far  as  1  know  of. 
I  did  not  see  Mr.  Jackson  put  in  any  wrong  ballot,  except  that  one  voter  handed  up  on  a 
stick  two  tickets  with  his  registration-paper,  which  dropped  on  the  floor,  and  Jackson  put 
in  only  one  of  the  two ;  one  of  the  tickets  was  a  red,  and  one  was  a  white  one  ;  and  he  put 
in  the  red  ticket'"  Mr.  Jackson  swears  that  *' the  election  was  carried  on  fairer  than  I 
ever  saw  it  before.  Mr.  Burton,  the  candidate  for  sheriff,  was  present  during  the  entire 
day  ;  he  was  m  the  room  all  the  time.  I  heard  no  complaint  made  by  him  whatever.  He 
was  there  when  we  commenced  counting  the  votes,  until  we  closed,  and  signed  one  of  the 
tally-lists,  and  afterward  erased  his  name." 

This  is  the  sum  and  substance  of  the  testimony  on  the  subject  of  voting  with  sticks  aod 
at  the  high  window,  and  of  the  i  regularities  at  said  election,  except  the  testimony  of  the 
witnesses  offered  by  the  plaintiffs  in  regard  to  other  illegalities.  Henry  Atkins  testifies  as 
follows:  '*  1  saw  one  man  cast  more  than  one  ballot  on  that  day ;  he  cast  three  to  my  knowl- 
edge, and  I  asked  him  why  he  did  it,  and  he  said  he  was  doing  it  for  some  other  persons'' 
*  *  On  cross-examination  he  states  :  **The  man  who  voted  several  times  was  Cain  Sar- 
tain.  Cain  Sartain  told  me  they  were  for  other  persons ;  of  these  ballots  the  commissioners 
called  names  and  passed  back  the  registration -papers,  and  did  not  call  Cain  Sartain's  name. 
J  handed  in  tickets  the  same  as  Sartain^  and  the  commissioners  refused  until  I  called  their 
remembrance  to  Sartain,  and  then  they  followed  me  to  do  the  same.  I  was  a  candidate  on 
the  opposite  ticket." 

Csesar  Johnson  testified :  **  I  saw  ballots  handed  up  very  high.  I  could  not  see  where 
they  went  to ;  with  the  papers  that  were  returned  back,  some  had  money  returned  with  them. 
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Some  had  one,  some  two,  and  some  three  bills.    I  heard  two  cry  out,  '  O,  JacksoD,  green- 
backs * ;  and  when  the  papers  came  back,  they  had  greenbacks  with  them.** 

If  testimony  so  absurd  and  incredible  could  demand  any  notice,  it  is  sufficient  to  say  that 
it  is  contradicted  by  nearly  every  witness  who  testified  in  regard  to  what  occurred  at  that 
precinct.  Mr.  Burton,  one  of  the  plaintiffs,  was  at  that  precinct,  and  near  the  box,  and  he 
nas  testified  in  this  case,  but  he  ooes  not  say  a  word  about  bribery ;  his  testimony  is,  in 
substance,  that  he  saw  Mr.  Jackson  change  one  yote,  and  that  the  window  was  6  feet  10 
inches  hi^h  when  he  measured  it. 

It  is  evident  from  the  foregoing  evidence  that  the  irregularities  shown  thereby  resulted  from 
a  want  of  information  on  the  part  of  the  officers  of  the  election,  and  that  said  irregularities 
did  not  in  any  manner  affect  the  result  of  the  election. 

In  regard  to  ward  two,  the  irregularities  seem  to  be  that  one  of  the  commissioners  did  not 
sigfn  the  returns  because  he  thought  it  was  not  necessary,  and  the  correctness  of  the  returns 
was  not  sworn  to  in  the  presence  of  all  the  commissioners,  and  the  counting  of  the  votes  was 
not  completed  within  24  nours  after  the  election. 

At  ward  one  the  voting  on  sticks  and  at  a  high  window,  where  the  voter  had  to  reach  up  to 
hand  his  ballot  to  the  commissioner,  was  certainly  novel,  but  the  excuse  for  this  is  given  in 
the  foregoing  evidence,  and  the  evidence  leaves  no  doubt  on  our  minds  that  the  ballots  were 
fairly  deposited  in  the  ballot-box,  that  no  fraud  was  perpetrated  at  the  election,  and  that  the 
votes  were  honestly  counted. 

The  fact  that  the  ballot-box  could  not  be  seen  by  those  voters  who  stood  near  the  window 
cannot  be  a  cause  to  annul  the  election.  In  Augustin  vs.  Eggleston,  13  An.,  3ii6,  this  court 
said:  **The  mere  position  of  an  election-box,  without  any  resulting  injury,  does  not  avoid 
an  election.** 

Now,  conceding  what  the  defendants  admitted  to  avoid  a  continuance,  that  "the  returns 
made  out  for  the  election  in  this  parish  were  nrt  made  out  and  sworn  to  as  the  law  requires^ 
and  that  the  ballots  for  ward  one  will  not  show  the  same  result  as  the  returns^  can  that  defeat 
an  election  in  the  parish  f 

It  has  been  often  decided  that  the  failure  to  comply  with  the  directory  clauses  of  an  election 
law  will  not  annul  an  election.  Courts  cannot  affix  to  the  omission  a  consequence  which  the 
legislature  has  not  affixed  (9  An.,  577  ;   10  An., 732 ;  act  of  1873,  p.  18). 

There  is  an  essential  difference  between  the  act  of  voting  and  the  police  provisions  to  secure 
the  evidence  of  the  act.  If  the  votes  be  deposited  the  object  of  the  election  is  attained,  and 
its  validity  cannot  be  affected  by  the  non-observance  of  the  directory  provisions  ( 13  An. ,  30  J ). 
The  act  of  1873,  No.  98,  provides  for  the  punishment  of  those  who  violate  its  provisions, 
and  the  criminal  courts  of  the  State  have  cognizance  of  such  matters.  The  law  does  not 
authorize  the  election  to  be  set  aftide  except  for  fraud,  intimidation,  violence,  or  corruption 
at  or  before  the  election,  and  then  ouly  when  such  fraud,  violence,  intimidation,  &.c.,  had 
the  effect  to  change  the  result  of  the  election. 

**  Errors  of  judgment  are  inevitable,  but  fraud,  intimidation,  and  violence  the  law  can  and 
should  protect  against**  (Cooley's  Limitations,  p.  621).  Hie  same  author  says:  **  When 
an  election  is  thus  rendered  irregular,  whether  the  irregularity  shall  avoid  it  or  not  mu9t 
depend  generally  upon  the  effect  the  irregularity  may  have  had  in  obstructing  the  complete 
ejpression  of  the  popular  will,  oi  the  production  of  satisfactory  evidence  thereof. 
157  Election  statutes  are  to  be  tested  like  other  statutes,  but  with  a  leaning  to  liberality, 
in  view  of  the  great  public  purposes  which  they  accomplish,  and,  except  where  they 
specificaHy  provide  that  a  thing  shall  be  done  in  the  manner  indicated,  and  not  otherwise, 
their  provisions  designed  merely  for  the  information  and  guidance  of  the  officers,  must  be  re- 
gardea  as  directory  only,  and  the  election  will  not  be  defeated  by  a  failure  to  comply  with 
them,  provided  the  irregularicy  has  not  hindered  any  who  were  entitled  from  exercising 
the  right  of  suffrage,  or  rendered  doubtful  the  evidences  from  which  the  result  was  to  be 
declared'*  (61H);  and  it  was  said  in  People  w.  Cook  (14  Barb.,  257,  and  8  N.  Y.,  67), 
*'  that  any  irregularity  in  conducting  an  election,  which  does  not  deprive  a  legal  voter  of  his 
vote,  or  admit  a  disqualified  voter  to  vote,  or  cast  uncertainty  on  the  result,  and  has  not 
been  occasioned  by  the  agency  of  a  party  seeking  to  derive  a  benefit  from  it,  should  be  over- 
looked in  a  proceeding  to  try  the  ri^ht  to  an  office  depending  on  such  election.  This  rule 
is  an  eminently  proper  one,  and  it  furniflhes  a  very  satisfactory  test  as  to  what  h  eMsential 
and  what  is  not  in  election  laws.  And  when  a  party  contests  an  election  on  the  ground 
of  these  or  any  similar  irregularities,  he  ought  to  aver  and  be  able  to  show  that  the  result 
was  affected  by  them  "  (Cooley's  C.  Lim.,  p.  619;   13  An.,  175). 

The  plaintifis  do  not  allege  that  they  were  elected;  they  do  not  allege  or  attempt  to  prove 
that  the  irregularities  complained  of  changed  the  result  of  the  election ;  and  wheu  the  de- 
tendauts  offered  to  prove  what  the  actual  vote  was  at  each  precinct  in  the  parish,  as  shown 
by  the  count  of  the  votes  at  the  ooIIh,  the  plaintiffs  objectea  on  the  grounds  that  the  ballot- 
boxes  were  not  produced,  and  this  objection  was  sustained,  notwithstanding  the  facts  that 
the  plaintiffs  had  alleged,  in  their  petition,  that  the  ballot-boxes  had  not  been  returned  to 
and  kept  in  the  clerk*s  office,  as  directed  by  law,  and  that  plaintiffs  had  sworn  that  the  bal- 
lot-box had  been  so  tampered  with  and  the  ballots  so  changed  or  altered  as  to  render  them 
unreliable.  Judge  Coolev  says:  *'  If,  however,  the  ballots  have  not  been  kept  as  required 
by  law,  and  surrounded  by  such  securities  as  the  law  has  prescribed  with  «b  nv^'n  \a  nX^^w 
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safe  preftervation  as  the  best  evidence  of  the  election,  it  would  seem  that  thej  should  not  be 
received  in  evidence  at  all/*  &c.  (625;  14  Mich.,  320). 

The  rejection  of  other  evidence,  on  account  of  the  absence  of  the  ballots,  which  would  not 
be  legal  evidence  if  in  court,  was  certainly  verj  strange. 

The  conclusion  we  have  come  to  renders  it  unnecessary  to  pass  npon  the  exceptions  of  the 
defendants. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  verdict  of  the  jury  be  set  aside, 
that  the  judgment  of  the  lower  court  be  annulled,  and  that  the  plaintiflfs'  suit  be  dismissed 
'with  costs. 

Dissenting  opinion  of  Mr,  Justice  Morgan, 

The  uncontradicted  statement  of  Mr.  Farrar,  one  of  the  counsel  for  the  appellees  in  the 
^brief,  is,  that  the  record  was  filed  on  Saturday ;  that  he  sought,  to  examine  it  on  Monday, 
^hen  he  found  it  had  been  taken  out  of  the  clerk's  office,  and  that  it  was  not  returned  until 
more  than  three  judicial  days  after  the  return-day.  The  cuRtoip  of  allowing  counsel  to  take 
the  records  of  cases  pending  on  appeal  from  the  clerk's  office  is,  in  my  opinion,  a  videos 
one ;  but  as  it  has  been  tolerated  by  the  court,  I  do  not  think  that  it  should  prejudice  a 
party's  rights.  The  appellee  cannot  discover  what  irregularities  there  are  in  a  transcript 
unless  he  has  access  to  the  transcript.  The  ruling  of  the  court,  in  my  opinion,  so  long  as 
this  practice  continues  to  be  tolerated,  gives  to  everj  appellant  the  power  to  prevent  his 
appeal  being  dismissed.  He  controls  the  record  until  tne  day  upon  which  be  is  forced  bj 
law  to  file  it.  He  then  files  it.  Under  the  implied  consent  of  the  court,  he  removes  it  imme- 
diately.  He  does  not  return  it  until  three  judicial  days  have  elapsed.  It  may  be  filled  with 
irregularities  and  illegalities,  and  yet  the  appellee's  motion  to  have  it  dismissed  will  not  be 
listened  to  because  he  speaks  too  late.  It  seems  to  me  that  the  court  which,  by  its  tolerance, 
permits  an  appellee  to  be  placed  in  such  a  position,  should  turn  a  deaf  ear  to  the  appellant 
under  such  a  state  of  facts,  when  he  says  that  the  motion  to  dismiss  was  not  made  in  time. 

I  do  not  propose  to  cavil  at  the  ruling  of  the  majority  upon  the  second  and  third  grounds 
which  they  assign  for  refusing  to  dismiss  the  appeal.  Toe  questions  involved  are,  iu  mj 
opinion,  too  serious  to  allow  their  being  shuffled  off  upon  mere  technicalities. 

I  prefer  to  take  them  as  I  find  them,  and  to  express  my  opinion  upon  them,  as  I  think 
they  should  be  decided  upon  the  principles  of  law  and  right. 

And  for  the  same  reasons  I  pass  over  the  question  as  to  the  misjoinder  of  parties,  the  ex* 
ceptions  filed  by  the  defendants,  the  question  of  their  having  been  waived  by  their  answers, 
and  the  right  claimed  by  them  to  challenge  ten  jurors  each.  It  is  to  be  observed  that  the 
defendants  do  not  pretend  that  the  election  was  conducted  in  strict  compliance  with  the 
requirements  of  the  law.    They  deny,  it  is  true,  the  allegations  in  the  petition,  but  thej 

only  aver  that  the  election  was  substantially  legal  and  fair  in  every  respect. 
158  In  my  opinion,  it  was  illegal  and  foul  from  the  beginning  to  the  end.    The  law  pro- 

vides that  it  shall  be  the  duty  of  the  commissioners  of  election  to  receive  the  ballots  of 
all  legal  voters  who  shall  offer  to  vote,  and  deposit  the  same  in  the  ballot-box  to  be  provided 
for  that  purpose ;  the  commissioners  are  to  deposit  the  ballot  of  each  voter  in  the  ballot-box,  io 
full  view  of  the  voter  himself  (Acts  1873,  section  9,  p.  17).  In  all  cases  the  vote  of  the  per- 
son offering  to  vote  is  to  be  taken /rom  the  hand  of  the  voter,  by  one  of  the  commissionen  of 
election  (section  10).  The  votes  are  to  be  counted  by  the  commissioners  at  each  voting- 
place  immediatety  after  closing  the  election,  and  without  moving  the  boxes  from  the  place 
where  the  votes  were  received,  and  the  counting  must  be  done  in  the  presence  of  any  by- 
stander or  citizen  who  may  be  present.  These  provisions  of  the  law  are  nut  only  directory, 
they  are  peremptory,  and  they  were  enacted,  I  think,  in  order  that  the  people  should  be 
assured  a  fair  ballot,  a  fair  count,  and  an  honest  return. 

Now,  what  are  the  tacts  f  In  so  far  as  poll  No.  1,  at  least,  is  concerned,  the  commission- 
ers of  election  occupied  a  room,  the  window  of  which  was  more  than  six  feet  from  the 
ground.     It  was  through  this  window  that  the  ballots  were  handed  to  the  commissioners. 

The  window  itself  was  barricaded  with  slats  moving  up  and  down,  some  three  inched 
apart.  A  very  large  number  of  the  ballots  were  handed  to  the  commissioners  attached  by 
the  voters  to  a  long  pole ;  no  voter  who  was  on  the  outside  of  the  room  could  deposit  bis 
own  ballot  in  the  box  provided  for  that  purpose,  or  see  that  it  was  deposited  there.  Instances 
occurred  where  voters,  when  they  handed  up  their  ballots,  called  out  for  ** greenbacks  "iu 
return,  and  got  them,  the  greenbacks  replaciug  the  ballot  on  the  end  of  the  pole.  A  major* 
ity  of  the  court  seem  to  consider  that  this  portion  of  the  testimony  is  absurd  and  incredible, 
«nd  that  it  is  contradicted  by  nearly  every  witness  who  testified  in  regard  to  what  occurred 
at  that  precinct.  I  have  examined  the  testimony  of  every  witness  whose  evidence  is  in  the 
record,  and  I  do  not  find  it  contradicted.  If  denied  at  all,  it  is  a  ne|;ative  denial ;  that  is 
the  witness  did  not  see  it.  Certainly,  witnesses  testify  that  everything  was  regular;  that 
the  election  was  a  fair  one,  and  that  everything  was  conducted  properly.  But  the  position 
of  the  ballot-box,  the  manner  of  voting,  &c.,  is  testified  to  by  every  witness,  and  when  meD 
tell  me  that  everything  was  fair,  and  in  the  same  breath  say  that  two  opposiug  candidate 
each  voted  several  times,  under  the  pretense  that  they  were  voting  other  person's  ballots, 
and  that  one  did  it  because  the  other  did,  I  put  no  faith  in  their  notions  ot  fairness.  And 
when  commissioners  of  elecUons,  undex  yjUos^  eyes  such  proceedings  were  carried  on.  tei 
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me  that  there  were  no  irregularities  at  their  poll,  I  am  forced  to  say  that  I  do  not  believe 
them.  A  majority  of  the  conrt  seem  to  think  that  those  were  mere  irregularities  resultiug 
from  a  want  of  information  on  the  part  of  the  officers  of  election. 

In  mj  opinion  thej  are  criminalities  for  which  thej  should  be  punished,  and  which  render 
their  acts  void.    When  the  polls  closed  the  votes  were  not  counted  according  to  law. 

The  ballot-boxes  in  which  the  ballots  were  placed  were  given  to  the  clerk  of  the  court,  their 

5 roper  custodian.  On  the  trial,  plaintiffs  obtained  a  Bvbpana  duces  l$eum  upon  the  clerk  or- 
ering  him  to  produce  them.  He  answered  that  thej  were  not  in  his  possession  ;  that  he 
had  given  them  to  K.  K.  Anderson,  a  special  deputy  appointed  by  him  for  that  purpose. 
A  subpoena  then  issued  to  Anderson,  the  return  upon  which  was  that  he  could  not  be  found. 
When  this  return  was  made,  plaintiffs  moved  for  a  continuance.  Thereupon  the  defendants 
admitted  *'  that  the  returm  made  out  for  the  last  election  in  this  parish  were  not  made  out  and 
sworn  to  as  the  law  requires,  and  the  haUols  in  the  boxes  from  ward  No,  I  will  not  show  the  same 
results  as  the  returns.  Plaintiffs  rested  their  case.  Defendants  then  attempted  to  prove 
the  result  of  the  election  by  parol,  and  in  order  to  lay  a  foundation  therefor,  examined 
David  Jackson,  who  swore  that  he  had  made  diligent  search  for  the  boxes  and  returns,  but 
had  not  succeeded  in  finding  them  ;  that  he  had  looked  in  the  only  place  where  he  had  any 
idea  they  could  have  been  placed ;  that  he  had  inquired  of  different  parties  whether  they 
knew  anything  about  where  the  ballot-boxes  and  returns  were,  and  that  he  had  done  every- 
thing since  the  commencement  of  the  trial  to  get  the  boxes  and  returns.  Now  Jackson  was 
the  clerk  of  the  court,  and  was  by  law  the  custodian  of  these  ballot-boxes  and  returns.  He 
had,  himself,  given  them  to  Anderson.  On  his  cross-examination  he  says  he  supposes  they 
were  in  Anderson's  possession,  and  that  he  had  not  asked  Anderson  for  them  since  the  com- 
mencement of  the  suit.  Thus  it  appears  that  he  asked  every  one  about  them  except  the  only 
man  in  whose  keeping  they  had  been  put  The  possession  by  Anderson  of  these  boxes  was 
the  possession  of  Jackson,  and  I  think  it  was  trifling  with  the  court  to  say  that  he  could  not 
proauce  them  or  cause  them  to  be  produced.  There  was  a  process  by  which  the  defendants, 
after  his  testimonv  was  given,  eould  have  forced  the  production  of  these  boxes.  They  did 
not  see  fit  to  avail  themselves  of  it,  and  they  were  not,  I  think,  entitled  to  resort  to  secondary 
evidence. 

Indeed,  what  object  would  they  have  in  producing  boxes,  which,  acQording  to  their  own 
admissions,  would  show  that  the  returns  were  not  properly  madef  And  what  becomes  of 
their  assertion  that  the  election  was  a  fair  one  in  the  face  of  their  admission  that  the  ballots 

in  the  boxes  of  ward  No.  1  would  not  show  the  same  results  as  the  returns  f 
159  In  my  opinion  these  admiasions  destroy  the  defendants'  case.     How  is  the  result 

of  any  election  to  be  known  except  by  the  returns  of  the  proper  officers  appointed  for 
that  purpose?  And  who  can  say  that  a  fair  election  has  been  held  when  it  is  admitted  that 
the  ballots  cast  would  not  show  the  same  result  as  the  returns  t 

I  am  not  here  contending  that  every  irregularity  in  the  conduct  of  an  election  will  nullify 
the  election,  or  that  a  police  law,  with  regard  to  the  manner  in  which  an  election  is  to  be 
held,  if  unconstitutional,  vitiates  the  election,  which  was  the  auestion  before  the  court  in 
Sancier's  case  (13  An.,  301 ).  Nor  do  I  contest  the  principle  laia  down  in  Cooley,  and  cited 
by  the  chief  justice  in  his  opinion,  that  election  statutes  are  to  be  tested  like  other  statutes, 
but  with  a  leaning  to  liberality,  in  view  of  the  great  public  purposes  which  they  accomplish, 
but  I  do  say  that  where  the  law  specifically  provides  that  an  election  shall  be  held  in  a  par- 
ticular manner  and  not  otherwise,  as,  in  my  opinion,  the  election  laws  of  this  State  do,  it 
mutt  be  held  in  accordance  with  the  law,  and  that  if  the  ballots  have  not  been  kept  as  re- 

auired  by  law,  and  surrounded  by  such  securities  as  the  law  has  prescribed  with  a  view  to 
leir  safe  preservation  as  the  best  evidence  of  the  election,  it  is  impossible  to  determine  who 
of  the  candidates  before  the  people  were  legally  elected.  Here  it  is  admitted  that  the  require- 
ments of  the  law  were  not  complied  with. 

A  jury,  taken  from  the  body  of  the  people,  and  selected  according  to  law,  proving  them- 
selves a  portion  of  the  voters  of  the  parish,  have  declared  that  there  was  no  legal  election  in 
the  parish,  and  the  testimony  in  the  record  satisfies  me  that  their  conclusion  was  a  just  and 
proper  one. 

I  think  the  judgment  of  the  district  court,  which  sets  aside  the  election,  should  be  affirmed. 

Mr.  Justice  Wyly  concurs  in  this  opinion. 

A  true  copy. 

[SEAL.]  M.  P.  JULIAN, 

Dg,  Clerk, 

(Indorsed :)  5221.  Supreme  court  of  La.  Nicholas  Burton  et  als.  vs,  Charles  Hicks 
ei  als.  Appeal  from  the  1 3th  dist  court,  parish  of  Carroll.  Certified  copy  of  opinion  and 
decree. 
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Exhibit  C— Carroll  Parish.— S.  Duncan  Glenn,  Notarji  Public. 


I.  S.  P.  Hartley. 
a.  Abbie  Richard. 

3.  Jo.  Leddv. 

4.  Wm.  A.  Blount. 

5.  Andrew  Hammond. 

6.  James  I^eddy. 

7.  Jasper  Hng^hes. 
0.  Kiiiitf  8mitti. 

9.  B.M.Brorder. 

10.  Arthur  Richardson. 

11.  B.  J. Fowler. 

12.  Sam  Hogan. 

13.  Richd.  Rowlett. 

14.  Geo.  C.  Benham. 

15.  John  Spinnetti. 

16.  J.  W.  Dunn. 

17.  Griffin  Kellev. 

18.  Ben.  Fleming. 

19.  Baker  Smith. 
•20.  Richd.  Collins. 

21.  Anderson  Murray. 

22.  Willis  Hamilton. 

23.  George  Green. 

24.  Chas.Fox. 

25.  Jerry  Travis. 

26.  Harrison  Johnson. 

27.  A.  W.  Roberts. 

28.  Lewis  Warren. 
26.  Ned  Richardson. 
30.  C.  Ed.  Shearer. 

31.  Edmund  Davis. 
160      63.  Nelson  Harris. 
64.  Jno.  O'Brien. 

65.  Spencer  Garland. 

66.  Allen  Williams. 

67.  Geo.  Washington. 

68.  Moses  Cato. 

69.  Emmet  Williams. 

70.  Ben.  Brit. 

71.  Joe  Robinson. 

72.  Robt.Shaw. 

73.  Sylvester  Peterson. 

74.  Alf.  Washington. 

75.  W.D.Bali. 

76.  James  Garland. 

77.  Wm.  Smith. 

78.  Geo.  Graves. 

79.  Wm. H.Myers. 

80.  Jack  Toliver. 

81.  Albert  Jordon. 

82.  Cyrus  Dorsey. 

83.  Richard  Jones. 
•84.  Wm.  Rakestrow. 

85.  Jacob  Watson. 

86.  W.  J.  Kersey. 

87.  Frank  Stepney. 

88.  Reuben  Turner. 

89.  Leroy  Townsend. 

90.  Peter  Barker. 

91.  Jno.  Jourdon. 

92.  Dennis  Winston. 

93.  Frank  Aikles. 

94.  Sam.  Johnson. 

95.  Reuben  Young. 

96.  Jno.  Atlas. 

97.  Henry  Phillips. 

98.  Granville  Wilson. 
■99,  CastJe  Green. 


32.  Esau  Johnson. 

33.  London  Peterson. 

34.  Zeke  Christmas. 

35.  Henry  Anderson. 

36.  David  Katler. 
.17.  Gus.  Silvie. 

38.  Dick  Stewart 

39.  A.  A.  Harney. 

40.  Isaac  Stewart. 

41.  Isaac  L.  Lewis. 

42.  Peter  Stevens. 

43.  Jno.  Pitts. 

44.  Edward  Russell. 

45.  Casey  Smith. 

46.  E.J.  Delaney. 

47.  Hugh  Laddy. 

48.  Wm.  Davis. 

49.  Tom  Laddy. 

50.  Alfred  Collins. 

51.  Mat.  P.  Fisher. 

52.  Isaac  Johnson. 

53.  Wm.  Lee. 

54.  S.D.  Glenn. 

55.  George  Day. 

56.  Adam  Sheppard. 

57.  Henderson  Stephens. 

58.  Alfred  Brown. 

59.  Fred.  Jenkins. 

60.  Jim  Collins. 

61.  Preston  Sanders. 

62.  Wm.  Thomas. 
.33.  King  Atlas,  sr. 

34.  Aaron  Henderson. 

35.  Wm.  Crenshaw. 

36.  Robt  Franklin. 

37.  E.J.Adams. 

38.  Chas.  Franklin. 

39.  Bohannus  Harris. 

40.  Bud  Dickson. 

41.  Simon  Tyler. 

42.  Sanders  Ford. 

43.  Archie  Crenshaw. 

44.  Sam  Lackey,  sr. 

45.  Joseph  Price. 

46.  Alfreid  Buckner. 

47.  Jim  McCav. 

48.  Sam  Marshall. 

49.  Luke  Williams. 

50.  Anderson  Crenshaw. 

51.  Peter  Maxwell. 

52.  Silas  Shelby. 

53.  Lafayette  Cook. 

54.  Isiah  Kelley. 

55.  Wm.  Huston. 

56.  George  Saunders. 

57.  Pleasant  Harris. 

58.  Granderson  Jones. 

59.  Oliver  Washington. 

60.  Wm.  Odam. 

61.  Dallas  Brown. 

62.  Thos.Day. 

63.  Woodford  Banks. 

64.  Kye  Nelson. 

65.  Levi  Gardner. 

66.  Lewis  Kellev. 

67.  Anderson  Phillips 

68.  Manuel  Phillips. 

69.  John  Walker. 
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00,  Ananiu  RobiiuoD. 
OJ.  Jony  PMri. 

02.  Manael  Doaftlui. 

03.  Alonu  Daria. 

04.  SlepneT  Gibtu. 
06.  Bob  LewU. 

06.  Willis  NesL 

07.  Pul  Asfalej. 

08.  HU.WBdea. 

09.  Andrew  B.  AadenDn. 

10.  C.  F.  BrriekwoD. 

11.  NelmmWare. 

12.  Jdo.  Bobert*. 

13.  Victor  EicUpon. 

14.  Coiu  Kiik. 

15.  JauMs  StTone. 

16.  John  Payne. 

17.  Wuley  turaer. 
la  Eh  ^Im. 

19.  Heoiy  Ball. 

30.  Jackson  Edwuda. 

31.  William  R*7. 

22.  Jno.Fonegt. 

23.  Benben  Johnaoii. 

24.  Henry  Tomei. 
.25.  B.K.Joyne. 

26.  Danl.  Jonei. 

27.  Wabttar  Brown. 

28.  Felix  Harru. 

29.  Spencer  Hamilton. 

30.  Jamea  Zandj. 

31.  Jamei  Qreen. 

133.  Chu.  HeCftleb. 
61      203.  WftlwrWorlar. 
204.  Oreen  Phillips. 
)6.  Hanian  Hendenon, 
W.  Dan.  Parks. 
7.  Goa.  Turner. 
S.  Jonoa  Hitehell. 
%  Uiles  Perkina. 
).  Peter  Fields. 
.  Jno.  Crawford, 
.  Henry  Aid  rich. 
.  Henry  Ha/ wood, 
Dennie  8  medley, 
Bailey  Batler. 
Squire  Thorn  paon, 
Bichmoad  Browo. 
Wm.  Brown, 
loe  McClnre. 
Bob  Porter. 
<lem  Brown. 
UecUcGorie. 
«wii  Cuion. 
Iiornton  Smith, 
■haft  Teir, 
•nry  Williams. 
Ttu  Hand  ley. 
u  Collins. 
wnnsl  Bayley. 
loihy  Byrne. 
I*.  Walker. 
kBoyd. 

ADaah. 
la  DanieU. 
k  PhiUip*. 
K  Wade. 


170.  Geo.Wintw. 

171.  Wm.  Alias. 

173.  Wash.  Vaoderere. 

173.  George  SmiLh. 

174.  Henry  Mercer. 

175.  Sam.  Hurt 

176.  Alii*  Nelson. 

177.  Wash.  Graham. 
I7fl.  Ben.  Daly. 

179.  David  UonUgne. 

160.  Ld«.  Patterson. 

IHI.  Wftrreo  Jonea. 

laS.  Shed.  Backner, 

183.  JuDoaWare. 

1S4.  Ennla  Davis, 

les.  Albert  Bamett. 

ttW.  laaM  Elliott. 

187.  Wm.  Howetl. 

I8ti.  Richmond  Birdsong. 

189,  Henry  Lewis. 

190,  John  Joues, 

191,  Joe.  Robinson. 
198.  Wm.Doug-Uw. 
19J.  Ned.Bank«. 
194,  N.Houghton. 

19:>.  Emonnel  MeDaniel. 

196.  E.  L.  Lorche. 

197.  Wm.N.  While. 

198.  Fred.  Jordan. 

199.  Benben  Christmu. 

200.  Henry  Grace. 

201.  ChBI.N*»tOD. 

803.  R'.v.-n  OonBrals. 

273.  ]>'i:v  W   liiami. 

374.  Hm.'I.  i-.'Q  Stepney. 

275.  H,!,-  I.  liiler. 

276.  ii«o,  Washington. 

277.  Jerry  Briscoe. 
27S.  AnnUi  McClellan. 

279.  Coter  Lewis, 

280.  Allen  Parker. 

281.  Paul  Jones. 
2H2.  jQa.Clomx. 
383.  George  Allen. 
S84.  Bobt.  Adams. 
385,  Chapman  Preston. 
3n6.  Toney  BracketL 

287.  Albert  I-ee. 

288.  Benry  Thomas. 

289.  Anthony  Patten, 

290.  Jerry  Key, 

291.  Hir«m  Hawkins, 

292.  Littleton  Stewart. 

393.  Wm,  Smiley, 

394.  Elias  Smoot. 

395.  Wm.  Page, 

396.  Henry  HamiltOD. 

397.  Morton  Smitb. 
298.  Willis  Whiting. 
399.  Robt.  Gilliud. 

300.  Saml.  Boss. 

301.  Tom  B.  Ovorlon,jr. 

302.  James  Beed. 

303.  Dennis  Walker. 

304.  Wm,  Kleinpeler. 

305.  Parker  Joniter. 

306.  Sam.  Lackey,  jr. 

307.  Jos.  UcDonald. 
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238.  Theo.  Salter. 

239.  Wm.  James. 

240.  Wesley  Onrus. 

241.  Jno.  Smith. 

242.  Thomas  Watson. 

243.  Wijf  Ball. 

244.  David  Winter. 

245.  Shack  Braysou. 

246.  Matt  Taylor. 

247.  Ed.  Williams. 

248.  Anderson  Goodman. 

249.  Louis  Karr. 

250.  Jim  Wilson. 

251.  Ananias  Williams. 

252.  Thos.  Crawford. 

253.  Perry  Phillips. 

254.  Balin  Branch. 

255.  Wm.  Minor. 

256.  Thos.Creecy. 

257.  Adam  Beard. 

258.  Warren  Dobson. 

259.  Henry  Johnson. 

260.  Wm.  Watson. 

261.  Andrew  Knight. 

262.  Willis  Ward. 

263.  Sam.  Matthews. 

264.  Henry  Williams. 

265.  Josep  Jackson. 

266.  Robert  Gardner. 

267.  Cyrus  Randall. 

268.  Chas.Day. 

269.  John  Gross. 

270.  Eli  Crawford. 

271.  Isaac  Prater. 

272.  Dennis  Wilkinson. 
162      343.  Jessie  Jenkins. 
344.  Spencer  Helm. 

345.  Jno.  Smith. 

346.  Frank  Corter. 

347.  James  Smith. 

348.  Thos.  Stone. 

349.  Wesley  Wilson. 

350.  Jno.  W.  Grovrs. 

351.  James  Jennines. 

352.  Robert  Lownds. 

353.  Hiram  Henderson. 

354.  Rayford  Franklin. 

355.  Jonas  Ceaser. 

356.  McKinsey  Woodson. 

357.  Andrew  Griffin. 

358.  J.Dobbyns. 

359.  Wm.  Eggleston. 

360.  Henderson  Taylor. 

361.  Henry  Parker. 

362.  Aaron  Morgan. 

363.  Henry  Parks. 

364.  Chas.  Perkins. 

365.  Saml.  Byns. 

366.  Fielding  Gaines. 

367.  David  Williams. 

368.  Thos.  Winston  Jr. 

369.  Peter  Alexander. 

370.  Marshal  Harris. 

371.  Enos  Harris. 

372.  Richd.  Adams. 

373.  Wm.  Gardner. 
:{74.  Chas.  Staples. 
375.  Lymas  Sanford. 


308.  Cyrus  Castin. 

309.  Caleb  Harris. 

310.  Ben.  Rogers. 

311.  Geo.  J.  Hook. 

312.  Wm.  Pendleton. 

313.  Edmund  Costers. 

314.  Hennr  Frannlin. 

315.  Geo.  Reiser. 

316.  Nathan  Smedley. 

317.  Henry  Mitchell. 

318.  Anthony  Wetherspoon. 

319.  Thomas  Word. 
320   Abram  Haley. 

321 .  Ross  Thomas. 

322.  Anthony  Easby. 

323.  Ma.  Jones. 

324.  Henry  Sutton. 

325.  Mike  Tompkins. 

326.  Ephriam  Reed. 

327.  Wm.  Fuqua. 

328.  Jo.  Johnson. 

329.  George  Franklin. 

330.  Chas.  Smith. 

331.  Richd.  White. 
.332.  M.Duborn. 

333.  Lewis  Welton. 

334.  Wm.  Robinson. 

335.  Wm.  Jones. 

336.  Moses  Davis. 

337.  Chas.  Simms. 

338.  Geo.  Stone. 

339.  Sam.  Turner. 

340.  Houstin  Reed. 

341.  Winston  Cowen. 

342.  Pleasant  HoUoway. 

413.  Joe.  Ballard. 

414.  JefF.  Therrell. 

415.  Jack  Watts. 

416.  Robt.  Parker. 

417.  Harrison  Robinson. 

418.  Hoyt  Clements. 

419.  Wm.  H.  Barber. 

420.  Albert  Reed. 

421.  Hiram  Dunn. 

422.  Wm.  Haley. 

423.  Jackson  Curry. 

424.  Harry  Harris. 

425.  Emanuel  Harris. 

426.  James  Grant. 

427.  Jno.  Chambliss. 

428.  Jno.  Wilson. 

429.  Jacob  Wore. 

430.  Jno.  Randall. 

431.  Henry  Taylor. 

432.  King  Atlas,  jr. 

433.  Robt.  Martin. 

434.  Ky.  Lewis. 

435.  Phil.  Caleb. 

436.  Thornton  Washington. 

437.  Jno.  Miller. 

438.  Fayette  Johnson. 

439.  Madison  Vaughn. 

440.  Danl.  Chase. 

441.  Wm.  Nolan. 

442.  Jack  McDaniels. 

443.  Robt.Talbert 

444.  Richard  Henderson. 

445.  Harrison  Hughes. 


DIGEST  OF   ELECTION   CASES. 


585 


ExiiiniT  C— Continaed. 


376.  Sol.  JohnsoD. 

377.  Israel  Hensoo. 

378.  Robt.  Re jnolds. 

379.  John  Taylor. 

380.  Peter  Harris. 

381.  Anderson  Kennedy. 

382.  Primns  Perkins. 

383.  Wm.  Lewis. 

384.  Wm.  Lewis. 
383.  Mingo  Hopkins. 

386.  Sam.  GkxMiwin. 

387.  Jackson  Harris. 

388.  SoLMallory. 

389.  Gabe  Bell. 

390.  Geo.  Washinffton. 

391.  Tbos.  Blakley. 

392.  Robt.  Hendricks. 

393.  Jackson  Jones. 

394.  Moses  Harris. 
39.5.  Mike  Jones. 

396.  Isaac  Jones. 

397.  Genl.  Johnson. 
396.  John  Farwell. 
399.  A.T.Gipson. 

100.  Tbos.  Gardner. 

101.  Stepney  Brown. 

102.  Wm.  Thomas. 
\0:i.  Bud  Sanders. 

104.  Anderson  Harris. 

105.  Hayden  Summers. 

106.  Sam.  Williams. 

107.  Wm.  Freeze. 

108.  Wiley  Dunn. 

109.  Jo.  Williams. 
10.  Geo.  Tyler. 

ill.  Wallace  Bowman. 

412.  Richd.  Wright. 
163      483.  Geo.  Carter. 

484.  Peter  Griffin. 

185.  Isaac  Jackson. 

186.  Peter  Biggs. 

187.  Alex.  Dyke. 

188.  Granville  Peters. 

189.  Chas.  Williams. 

190.  Andrew  Karnes. 

191.  Richard  Robinson. 

192.  Amos  Hopkins. 

193.  Jonas  Monroe. 

194.  Philip  H.  Hopkins. 

195.  King  Willis. 

196.  Wm. B.Thomas. 

197.  Eph.  Stewart 
196.  Henry  Raney. 
199.  Jno.  Robinson. 

500.  Jerry  Edwards. 

501.  Geo.  Johnson. 

502.  Warren  Tolliver. 

503.  George  Williams. 

504.  Henry  Maxwell. 

505.  Anthony  Hurd. 

506.  G.S.Dorsey. 

507.  Reason  Williams. 

508.  C.F.Pagh. 

509.  Wm.  Duncan. 

510.  Peter  Harrison. 

511.  S.  A.Lorche. 

512.  Joseph  Brown. 

513.  W.P.Childress. 

514.  Peter  Turner. 


446.  Anderson  Walker. 

447.  Green  Sellers. 

448.  Harry  Hill. 

449.  Edward  Johnson. 

450.  Dallas  Panel. 

451.  Chas.  Alexander. 

452.  James  Owens. 

453.  Geo.  Jones. 

454.  Peter  Smith. 

455.  Tbos.  Minor. 

456.  S.  P.  Bernard. 

457.  Jno.  Stockard. 

458.  Nathan  Shelby. 

459.  Henry  C.  Smith. 

460.  Jack  Williams. 

461.  Martin  Brows. 

462.  F.  F.  Montgomery. 

463.  F.  R.  Bernard. 

464.  Essex  Haywood. 

465.  Joe  Murray. 

466.  Jno.  Baptist. 

467.  Wm.  Bonds. 

468.  Jesse  Shelby. 

469.  Wm.Allcot. 

470.  Joshua  Rice. 

471.  A. W.Green. 

472.  Ben.  Evans. 

473.  Wm.  Dorsey. 

474.  Wm.  Walton. 

475.  Moses  Giles. 

476.  Geo.  Knox. 

477.  Henry  Wright. 

478.  Robt.Simm8. 

479.  Saml.  Lewis. 

480.  Wm.  Adams. 

481.  J.G.Miller. 

482.  RandeU  Colrille. 

553.  Jno.  M.  Jones. 

554.  Martin  Wilbur. 

555.  Jno.  Davenport. 

556.  Jacob  Hall. 

557.  Wm.  Bridges. 

558.  Alex.  Hill. 

559.  Danl.  La  Grand. 

560.  James  Jackson. 

561.  Anthony  White. 

562.  Jack  Anderson. 

563.  Robt.  Marshall. 
^>64.  Pope  Robinson. 

565.  Geo.  Young. 

566.  C.  A.  De  Franer. 

567.  Cyrus  Chambers. 

568.  Coleman  Tucker. 

569.  Morris  Evans. 

570.  Alex.  Carter. 

571.  Robt.  Gilmore. 

572.  Tbos.  Winston. 

573.  Gabriel  Cole. 

574.  I.  N.  Kent. 

575.  Frank  Tyson. 

576.  Jno.  Mellon. 

577.  Lewis  Gregory. 

578.  Jno.  Ranson. 

579.  Jeff.  Rogers. 

580.  Jno.  Melton. 

581.  Aaron  Cooke. 

582.  N.D.Ingram. 

583.  Simon  King. 

584.  C.  M.  Pilher. 
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515.  Danl.  Logan. 

516.  Miles  Brown. 

517.  James  Edwards. 

518.  D.L.  Morgan. 

519.  Ephraim  Williams. 

520.  Lawson  Saunders. 

521.  Durrel  Ellis. 

522.  John  Landener. 

523.  Moses  Jackson. 

524.  Tom.  January. 

525.  Marshal  Kennedy. 
.526.  Edwd.  Sparrow. 

527.  Wm.Rilev. 

528.  D.C.Jenkins. 

529.  James  Howard. 

530.  Jno.  W.  McCue. 

531.  Chas.  Henderson. 

532.  Sike  Richardson. 

533.  Wm.  Mason. 

534.  Henry  Brown. 
5:)5.  Isaiah  Johnson. 

536.  Emanuel  Chapman. 

537.  Jackson  Bowers. 

538.  L.  B.  Clarkson. 

539.  Lorrins  Perkins. 

540.  Ed.  Dunn. 

541.  Wm.  Parker. 

542.  Jno.  Brackett. 

543.  Lewis  Williams. 

544.  Ben.  Overtop. 

545.  Baxton  Hoare. 

546.  Ki  Solomon. 

547.  Ahe  WillUms. 

548.  Green  Guino. 

549.  Alex.  Armstrong. 

550.  Danl.  Rice. 

551.  H.C.Dobyns. 

552.  Hiram  Hatcher. 
164      623.  Elias  Burley. 
624.  S.T.LeMoy. 

625.  Jno.  Wiggins. 

626.  W.R. C.Lyons. 

627.  Wm.  Williams. 

628.  B.H.Lanier. 

629.  T.  F.  Montgomery. 

630.  Jno.  Stewart. 

631.  B.Leddy. 

632.  S.T.Austin. 

633.  Griffin  Storkee. 

634.  Miles  Cormick. 

635.  Andrew  Atlas. 

636.  John  Martain. 

637.  Edmund  Brown. 

638.  Wash  Duncan. 

639.  John  Robinson. 

640.  Wm. T.Carver. 

641.  Jason  Hamilton. 

642.  Jordan  Robinson. 

643.  Mat.  McAllister. 

644.  Anthony  Manson. 

645.  Solomon  Walker. 

646.  Wiley  Rose. 

647.  W.L.McMillen 

648.  F.L.  Myers. 

649.  Jno.  A.  Grest. 
659.  Jno.  Byrne. 

651.  Chas.  Wright. 

652.  O.  C.  Wessoman. 


585.  Dan.  Hawkins. 

586.  Edward  Campbell. 

587.  Ned  Carr. 

588.  E.  S.  Wilson. 

589.  D.  H.  Webb. 

590.  Nat  Burrell. 

591.  C.J.Irrant 

592.  L.  G.  Balfood. 

593.  S.  M.  Powell. 

594.  H.  Cherry. 

595.  James  King. 

596.  Geo.  Jones. 

597.  Taylor  Hart. 

598.  J.  W.  Montgomery. 

599.  Richd.  Lee. 

600.  James  McGuire. 

601.  R.  W.  Williams. 

602.  Henderson  Dickson 

603.  Frank  C.  Taylor. 

604.  Wm.  Matley. 

605.  Dan.  Moulton. 

606.  Alex.  Harris. 

607.  Isham  Triskand. 

608.  Wm.  Henderson. 

609.  Garey  Hood. 

610.  Mike  Roach,  jr. 

61 1.  Horace  Thomas. 

612.  Isaac  Miller. 

613.  Ned  Richardson,  jr. 

614.  B.P.Shelby. 
015.  E.  H.  Davis. 

616.  Geo.  Blackburn. 

617.  Ed. F.Newman. 

618.  Mat  Smith. 

619.  Geo.  Harris. 

620.  Peter  Jackson. 

621.  Golden  Williams. 

622.  Henry  Motley. 

669.  Jerry  Waterman. 

670.  Edward  Jackson. 

671.  Richd.  Stewart. 

672.  Z.  S.  Malbry. 

673.  F.M.Hoppin. 

674.  Henry  Douglass. 

675.  Joseph  Craig. 

676.  I.  L.  Murry. 

677.  W.  W.  Hunter. 

678.  R.  M.  Locky. 

679.  W.  D.  Childress. 

680.  Thos.  Hamilton. 

681.  John  J.  Parit 

682.  Alfred  Whitfield. 
68:^.  Wm.Maguire. 

684.  W.  B.  Dickey. 

685.  Saml.  Chapman. 

686.  C.  R.  Efl;elly. 

687.  Lewis  Irwin. 

688.  Irvin  Davis. 

689.  John  Hamilton. 

690.  Geo.  Johnson. 

691.  Walter  West. 

692.  Aaron  Coleman. 

693.  Peter  Davis. 

694.  Alfred  Crenobow 
,  695.  John  Fitzgerald. 

696.  J.  L.  Davis. 

697.  B.  F.  Therrel. 

698.  Wm.  Brown. 


DIGEST  OF  ELECTION  CASES. 


587 


Exhibit  C— Continaed. 


653.  F.  M.  Hays. 

654.  J.  A.  Delaanej. 

655.  Chas.  Hicks. 

656.  James  Woolrich. 

657.  Henry  Day. 

658.  Major  F.  Cook. 

659.  M.J.  Groce. 

660.  David  Hall. 

661.  C.  W.  Hamilton. 

662.  Jesse  Roesell. 

663.  M.  A.  Sweet. 

664.  Chas.  Dields. 

665.  Lewis  Hite. 

666.  NatMnrfre. 

667.  Hugh  McOnire. 

668.  Lloyd  Davis. 


699.  W.  D.  Christian. 

700.  J.  M.  Kennedy. 

701.  W.  W.  Benham. 

702.  Saml.  Robinson. 

703.  F.  B  Watkins. 

704.  Lewis  Mitchell. 

705.  Simon  Lewis. 

706.  F.  M.  Melrose. 

707.  Lewis  J.  Ritter. 

708.  J.  £.  Leonard. 

709.  J.  D.  Tompkins. 

710.  Thos.  Johnson. 

711.  £.  C.  Manning. 

712.  Thos.  Chapman. 

713.  Roland  Perkins. 


State  of  Louisiana,  Parish  of  Carroll : 

We,  the  undersigned,  duly  commissioned  and  sworn  commissioners  of  election  in  and  for 
the  second  ward,  parish  and  State  aforesaid,  do  solemnly  swear  (or  affirm)  that  the  foregoing 
ist  of  voters,  in  and  for  said  ward,  is  true  and  correct :  So  help  us  God. 

W.  W.  BENHAM. 

TOM  L.  MONTGOMERY. 

S.  L.  MURRAY. 

Sworn  and  subscribed  to  before  me  this  2d  day  of  November,  A.  D.  1874. 

STERLING  T.  AUSTIN,  JR . 

Justice  of  the  Peace. 


Exhibit  D.— Carroll  Parish.— S.  Duncan  Glenn,  Notary  Public, 

Rooms  of  Grand  Jury, 
Thursday,  December  10,  A.  D,  1874. 

To  the  Hon.  Wade  H.  Hough,  judee  of  the  13th  district  court  of  Louisiana,  holding  sessions 

in  and  for  the  parish  of  Carroll : 

Your  ffrand  jurors,  impaneled  for  the  present  term  of  your  honorable  court,  beg  leave  to 

submit  the  following  report : 

•  •••••• 

165         Quite  a  number  of  irregularities  are  reported  in  the  conduct  cf  the  recent  election  in 
this  parish,  but  upon  investigation  we  do  not  find  them  to  be  of  such  a  character  as 
require  the  action  of  the  grand  jury. 

A.  C.  RHOTEN,  Foreman, 

Office  of  Clerk  of  13th  Judicial  District  Court. 
State  of  Louisiana, 

Parish  of  Carroll : 

I  hereby  certify  that  the  above  and  foregoing  is  a  true  and  correct  copy  of  the  report  of 
the  grand  jury  so  far  as  it  appertains  to  the  election  held  in  this  parish  on  the  2d  day  of 
November,  A.  D.  1874. 

Given  under  my  hand  and  seal  of  office  this  6th  day  of  May,  A.  D.  1875. 

T.  J.  GALBRUT,  Deputy  Clerk. 
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LEE    VS.    RAINEY,    FIRST    CONGRESSIONAL    DISTRICT    OF 

SOUTH  CAROLINA. 

Certain  ballots  cast  and  counted  for  contestee  were  misprinted,  and  it  was  urged  by  the 
contestant  that  all  such  ballots  should  be  excluded  from  the  count. 

It  was  held  by  the  committee  that  the  intent  and  real  act  of  the  voters  casting  such  ballota 
was  to  vote  for  the  contestee,  and  that  ballots  cast  for  either  candidate  upon  which  the  names 
were  misspelled  should  be  counted. 

The  House  adopted  the  report  June  23,  1876. 

Authorities  referred  to :  American  Law  of  Elections,  chap.  7,  page  296 ;  Gunter  vs.  Wil* 
shire,  first  session  Forty-third  Congress,  Report  631 ;  McKenzie  vs,  Braxton. 

May  24, 1876. — Mr.  John  T.  Harris,  from  the  Committee  on  Elections, 

submitted  the  following  report : 

The  Committee  of  Flections^  to  whom  was  referred  the  contested-election 
case,  Samiiel  Lee  vs.  Joseph  H.  Rainey,from  the  first  Congressional  dis- 
trict of  South  Carolina  J  make  the  following  report : 

In  this  case  the  main  question  to  be  determined  is,  whether  669  ballots 
bearing  "JAS  H  EAINB  Y,"  in  the  county  of  Georgetown,  were  in* 
tended  for  and  cast  for  '*  Joseph  H.  Bainey,"  for  if  those  ballots  are  counted 
for  Joseph  H.  Eainey,  then  he  has  a  decided  majority,  and  is  duly  elected ; 
while,  on  the  other  hand,  if  the  same  are  not  counted  for  him,  he  is  not 
elected.  As  this  question  is  clearly  decisive  of  the  case,  the  committee 
have  not  deemed  it  necessary  to  consider  the  other  q^uestion^  t^v^^V^^ 
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the  notice  of  contest  and  answer.  There  is  a  question  of  law  and  a  qaes- 
tion  of  fact  involved.  The  question  of  law  is,  whether  the  House  can 
look  beyond  the  ballot  to  ascertain  the  voter's  intent.  The  committee 
think  it  clear,  although  canvassing-officers  charged  with  purely  minis- 
terial duties  may  not  go  outside  of  the  ballot,  whatever  may  be  the  de- 
fect in  the  same,  but  must  make  their  return  upon  the  ballots  as  they 
appear  on  their  face,  that  the  House,  as  the  final  judge  of  the  elections, 
returns,  and  qualifications  of  its  members,  has  not  only  the  right  but  the 
duty,  when  a  ballot  is  ambiguous  or  of  doubtful  import,  to  look  at  the 
circumstances  surrounding  the  election  explaining  the  ballot,  and  to  get 
at  the  intent  and  real  act  of  the  voter. 

This  will  not  give  the  right  to  contradict  the  ballot  itself,  but  simply 
to  explain  what  is  uncertain  and  ambiguous  in  reference  to  it.  This  rule 
of  law  has  become  too  well  settled  to  admit  of  question.  (McOrary  od 
Elections,  chapter  7.  and  cases  there  cited;  Gunter  vs.  Tvilshire,  first 
session  Forty-third  Congress,  Report  631.) 

Sach  being  the  law,  the  remaining  question  is  purely  one  of  fact, 
viz :  For  whom  did  those  who  cast  the  ballots  **JA8  H  RAINEY" 
intend  to  vote  and  for  whom  did  they  vote !  What  are  the  facts  upon 
this  point f  It  appears  that  only  two  candidates  were  nominated,  viz: 
Samuel  Lee  and  Joseph  H.  Bainey.  'So  other  persons  appear  to  have 
been  named  in  connection  with  the  office  of  Representative  to  Congress 
from  that  district.  There  is  no  pretense  that  any  person  by  the  nami 
of  James  H.  Rainey,  other  than  Joseph  H.  Rainey,  wa«  a  candidate  for 
that  office,  and  it  is  not  seriously  contended  by  any  one  that  any  person 
who  cast  the  ballot  ^'JAS  H  RAINEY'-  cast  it  intentionally  for  any 
other  than  Joseph  H.  Rainey,  the  sitting  member. 

The  evidence  clearly  shows  that  the  ballots  printed  ^^JAS  H 
RAINEy  were  printed  for  ** Joseph  H.  Rainey,"  and  the  fact 
that  such  was  the  case  was  explained  to  the  voters  to  whom  the 
tickets  were  given  by  the  party  who  had  them 'printed.  (Evidence  of 
Joseph  Bush,  p.  27;  Charles  H.  Sperry,  p.  28.)  There  is  no  evidence 
in  this  case  showing  that  there  was  at  the  time  of  the  election  any  man 
in  the  district  by  the  name  of  James  H.  Rainey  who  was  eligible  to  the 
office  of  Representative  to  Congress,  or  who  had  ever  been  spoken  of 
for  that  office,  or  that  any  person  did  vote  for  ''James  H.  Rainey,^ 
except  one  Russell  Green  (p.  41),  and  he  testified  ''that  be  did  not 
know  that  Joseph  H.  Rainey  was  running,"  and  then  says  **  that  he  had 
made  up  his  mind  before  going  to  the  poll  that  he  did  not  intend  to  vote 
for  Joseph  H.  Rainey."  His  evidence  is  not  of  such  a  character  as  to 
entitle  it  to  weight,  and  your  committee  are  far  from  being  satisfied 
that  he  ever  knew  that  the  name  "JAS  H  RAINEY"  was  upon  the 
ticket  he  voted.  The  fact  that  no  person  by  the  name  of  Rainey  other 
than  Joseph  H.  Rainey  was  named  in  connection  with  the  office  of 
Representative  to  Congress  is  a  fact  entitled  to  the  greatest  weight  in 
determining  the  intent  of  the  voter.  It  is  clear  that  those  who  voted 
the  ticket  did  not  know  or  vote  for  James  H.  Rainey,  as  he  was  not 
generally  known  in  the  district,  and  we  must  assume  therefore  that 
those  who  cast  the  "JAS  H  R  A I N  E  Y"  tickets,  if  they  did  not  cast 
them  for  Joseph  H.  Rainey,  deliberately  threw  their  ballots  away. 
Can  we  assume  that  one-fourth  of  the  voters  in  the  county  of  George- 
town intentionally  cast  a  blank,  and  that,  too,  in  an  election  closely 
contested  at  the  polls,  and  when  it  appears  that  all  the  ballots  cast  for 
*'JAS  H  RAINEY''  were  printed  and  distributed  for  "Joseph  H. 
Rainey,''  the  sitting  member  !  Did  the  669  voters  intend  to  throw  their 
votes  away,  or,  in  other  words,  to  cast  blanks  !    Your  committee  cannot 
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come  to  the  conclasion  that  suoh  was  the  intent  of  the  voters,  or  that 
they  did  in  fact  do  this.  They  find  the  evidence  clearly  to  show  that 
the  ballots  having  the  name  '<JAS  H  BAINEyupon  them  were 
intended  to  be  for  Joseph  H.  Rainey,  and  were  for  him.  If  this  House 
cannot  consider  at  all  the  surrounding  circumstances  attending  the  elec- 
tion to  learn  the  intention  of  the  voter,  then  how  is  it  to  determine  the 
identity  of  the  person  voted  forf  How  will  it  determine  between  two 
men  of  the  same  name  if  it  cannot  look  to  the  surrounding  circum- 
stances to  determine  who  was  voted  forf  The  House  must,  in  such  a 
case,  certainly  look  to  something  besides  the  face  of  the  ballot;  it  must 
inquire  into  the  intent  of  the  voter.  It  would,  indeed,  be  a  singular  posi- 
tion for  this  House  to  assume  that  because  there  are  two  men  bearing 
the  same  name  as  the  one  voted  for  in  a  district,  it  has  no  power  to 
determine  who  was  voted  for  or  elected.  If  it  cannot,  how  can  it  deter- 
mine the  elections,  returns,  and  qualification  of  it«  members?  It  has 
always  examined  into  the  intent  of  the  voter  when  it  did  not  clearly 
appear  by  the  face  of  the  ballot,  where  it  could  be  done  without  contra- 
dicting the  ballot.  In  the  Forty  third  Congress,  in  the  case  of  Thomas 
M.  Gunter  vs.  W.  W.  Wilshire,  the  committee  used  the  following  lan- 
guage : 

^'The  testimony  submitted  satisfies  the  committee  that  the  contestee 
and  the  contestant  were  the  only  candidates  for  Congress  in  that  dis- 
trict; that  1,433  of  the  'scattering'  votes  referred  to  in  the  governor's 
certificate  as  being  given  for  'Guntee,'  *T.  M.  Guntee,'  *  Thomas  M. 
Guntee,'  and  'T.  Ross  Gunter,'  were,  in  fact,  given  for  Thomas  M. 
Gunter.  and  should  be  counted  for  him  ;  and  that  one  vote,  referred  to 
as  given  for  '  S.  M.  Guntee,'  and  the  32  given  for  *  Thomas  M.  Crenter,' 
about  which  no  evidence  was  offered,  are  not  proven  to  have  been  cast 
for  Thomas  M.  Gunter.  The  testimony  on  this  point  is  voluminous, 
but  entirely  satisfactory,  and  the  1,433  votes  are  added  by  the  commit- 
tee to  the  credit  of  the  contestant,  Thomas  M.  Gunter.  So,  also,  the 
407  votes  in  Montgomery  County,  and  the  184  votes  in  Newton  County, 
returned  for  'Gunther,'  were  cast  for  Thomas  M.  Gunter;  also,  the  12 
votes  in  Pulaski  County,  returned  for  *  Wilshire,'  were  cast  for  the  con- 
testee, and  should  be  credited  to  them  respectively." 

The  question  was  elaborately  considered  in  the  case  of  McKenzie  vs, 
Braxton  (Am.  L.  of  E.,  p.  296),  where  ballots  for  E.  M.  Braxton,  Elliott 
Braxton,  and  Braxton,  and  Elliott  M.  Braxton  were  all  counted  tor 
Elliott  M.  Braxton  on  its  appearing  that  all  the  votes  were  cast  for  the 
same  person,  viz,  for  Elliott  M.  Braxton,  and  this  is  in  accordance  with 
the  usual  course  in  cases  where  it  is  uncertain  for  whom  the  ballot  was 
intended,  and  it  has  been  made  certain  by  the  evidence.  The  decision 
of  the  committee  to  count  these  votes  for  Joseph  H.  Rainey  can  be  fully 
sustained  upon  the  ground  that  Joseph  H.  Raiuey  was,  on  election-day, 
inthecounty  of  Georgetown  known  by  the  name"  JAiS  H  RAINEY" 
as  well  as  by  the  name  Joseph  H.  Rainey.  There  is  evidence  that  the 
voters  were  so  informed  at  the  polls ;  were  informed  that  J  A  8  H 
RAINEY  was  the  same  as  Joseph  H.  Rainey,  and  there  is  every 
reason  to  believe  that  the  voters  so  regarded  it,  and  in  a  criminal 
case  this  would  be  evidence  tending  to  show  that  he  was  known  by  the 
one  name  as  well  as  by  the  other,  and  upon  this  evidence  the  House  has 
not  only  the  right,  but  is  bound,  so  to  find  if  satisfied  of  the  fact.  Your 
committee  believe  that  great  injustice  will  be  done  the  first  district  of 
South  Carolina  should  the  House,  where  there  is  really  no  serious  ques- 
tion made  by  any  one  but  that  the  ballots  for  "  J  A  S  H  RAINEY'' 
were  intended  for  Joseph  H.  Rainey,  fail  to  count  them  for  him.    T\y<^ 
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first  name  was  abbreviated,  and  <<  Jas"  printed  instead  of  <' Jos.,^  and 
there  is  a  suggestion  that  this  was  fraadalently  done,  bat  the  evidence 
shows  it  to  have  been  a  mistake  made  by  the  printer  by  inserting  ^^A." 
instead  of  <'  O  "  in  the  abbreviation  Jos.;  bat  if  a  fraad,  will  the  Hoase, 
unless  compelled  so  to  do,  give  effect  tr  such  a  fraud  when  committed 
upon  a  people  many  of  whom  are  illiterate  and  might  the  more  easily  be 
imposed  upon  by  such  a  fraud  f  Your  committee  are  of  the  opinion  that 
whether  a  mistake  or  a  fraud,  it  is  a  question  of  fact  for  whom  the  bal- 
lots were  cast.  And  they  have  no  reasonable  cause  to  believe  they  were 
cast  for  any  other  person  than  Joseph  H.  Eainey,  and  that  they  were, 
in  fact,  cast  for  him,  thereby  giving  him  at  least  a  majority  of  (628)  six 
hundred  and  twenty-eight  votes.  We,  therefore,  recommend  the  passage 
of  the  following  resolution  : 

ResolvedyThAt  Joseph  H.  Rainey,  the  sitting  member,  was  duly  elected 
a  Bepresentative  of  the  Forty-fourth  Congress  of  the  United  States 
from  the  first  Congressional  district  in  South  Carolina,  and  is  entitled 
to  his  seat. 


FENN  vs.  BENNETT.— TERRITORIAL  DELEGATE  FROM 

IDAHO. 

The  Territorial  board  of  canvassers  refused  to  coant  certain  votes  cast  for  the  contestant 
where  the  prefix  *'  Hon."  was  printed  on  the  ticket. 

It  was  held  that  all  such  votes  mast  be  counted. 

The  tally-sheets  for  the  Congressional  vote  were  not  separately  kept  at  some  of  the  voting- 
places,  and  the  returns  were  rejected  by  the  board  of  canvassers  for  the  reason  that  the  votes 
for  Cons^essional  Delegate  were  not  counted  by  the  proper  officers  designated  by  law. 

It  was  held  that  the  failure  to  keep  separate  tally-sheets  of  the  Congressional  vote  did  not 
vitiate  the  election,  and  the  ballots  roust  be  counted  for  the  parties  for  whom  they  were  cast. 

The  House  adopted  the  report  June  23, 1876. 

Juue  5,  1876. — Mr.  Hoase,  from  the  Oommittee  on  Elections,  submitted 

the  followiDg  report : 

The  Committee  on  Elections^  to  whom  was  referred  the  case  of  8.  8.  Fenn^ 
claimant  to  a  seat  in  the  House  of  Representatives  of  the  Forty  fourth 
Congress  ew  a  Delegate  from  the  Territory  of  Idaho^  make  the  following 
report : 

The  retarns  from  the  various  votiDg-preclncts,  as  made  to  the  clerks 
of  the  boards  of  couuty  commissioners,  the  parties  to  whom  the  precinct 
returns  were  to  be  made,  show  that  S.  S.  Fenn,  the  claimant,  received  a 
plurality  of  105  votes  over  T.  W.  Bennett,  the  sitting  member.  The  re- 
turns made  to  the  State  board  of  canvassers  show  the  same  plurality 
for  the  claimant.  Tbe  Territorial  canvassers  were  the  secretary  of  tbe 
Territory  and  the  United  States  marshal  of  the  Territory,  who  were  re- 
quired to  canvass  the  returns  in  the  presence  of  the  governor  of  the  Ter- 
ritory. The  Territorial  canvassers  refused  to  canvass  the  following  votes 
returned,  viz:  246  votes  given  for  Hon.  S.  S.  Fenn  iu  Oneida  County,- 
423  for  S.  S.  Fenn,  and  87  for  T.  W.  Bennett,  in  Nez  Perces  County; 
also  134  votes  given  for  T.  W.  Bennett,  and  102  votes  for  S.  S.  Fenn, 
in  Lemhi  County ;  also  163  for  S.  S.  Fenu,  and  23  for  T.  W.  Bennett,  in 
Idaho  County.  The  reason  alleged  by  the  Teritorial  board  of  canvassers 
for  rejecting  246  votes  for  S.  S.  Fenn  in  the  county  of  Oneida  is  that 
there  was  the  prefix  ^'  Hon."  to  said  votes.    The  sitting  member,  at  the 
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heariDg,  waived  the  objection  to  the  coantiDg  of  those  votes  from  Oneida 
County,  and  they  are  accordingly  counted  for  the  claimant.  The  returns 
from  the  county  of  Nez  Perces  were  rejected  by  the  Territorial  canvass- 
ers for  the  reason  that  the  votes  of  the  county  were  canvassed  under  the 
law  of  1864,  which  gave  the  canvassing  of  the  votes  to  the  clerk  of  the 
county  commissioners,  and  two  county  oflScers  to  be  selected  by  the 
clerk,  and  not  under  the  act  of  1869,  which  gives  the  county  commis- 
sioners jniisdiction  to  canvass  the  votes  of  the  several  precincts  of  the 
county.  Although  the  question  as  to  the  proper  board  to  canvass  the 
precinct  returns  is  a  very  important  one  for  the  Territorial  canvassers  to 
consider,  your  committee  do  not  regard  it  of  much  importance  in  coming 
to  a  decision  in  this  case,  as  the  question  for  the  House  to  consider  is, 
who,  in  fact,  received  the  highest  number  of  votes,  and  the  precinct  re- 
turns are  proved,  which  very  clearly  show  that  the  actual  vote  cast  in 
this  county  was  423  for  S.8.Fennand  37  for  T.W.Bennett;  and  although 
the  Territorial  canvassers  acted  rightfully  in  rejecting  the  returns  from 
this  county,  as  they  were  not  canvassed  by  the  county  commissioners, 
your  committee,  from  the  precinct  returns,  find  that  423  were,  in  fact, 
given  for  S.  S.  Fenu,  and  should  now  be  counted  for  him,  and  87  votes 
were,  in  fact,  given  for  T.  W.  Bennett,  and  should  be  counted  tor  him. 
The  vote  of  Idaho  County  was  rejected  on  the  ground  that  the  returns 
for  the  Delegate  to  Congress  were  not  on  a  separate  sheet  of  paper. 
The  law  of  the  Territory,  act  of  December  22, 1864,  provides  that  the 
clerk  of  the  county  commissioners  shall  make  an  abstract  of  the  votes 
for  Delegate  to  Congress  on  one  sheet,  the  abstract  of  votes  for  mem- 
bers of  the  legislative  assembly  on  one  sheet,  and  the  abstract  of  votes 
for  district  ofiicers  on  one  sheet,  and  the  abstract  of  votes  for  county 
and  precinct  officers  on  another  sheet.  The  returns  from  this  county 
had  all  of  the  votes  for  the  several  officers  voted  for  on  the  same  sheet; 
but  your  committee  regard  the  law  in  this  matter  as  merely  directory, 
and  do  not  find  that  the  vote  is  thereby  vitiated,  but  count  the  votes 
from  this  county  for  the  parties  for  whom  they  were  cast.  In  Lemhi 
County  both  the  contestant  and  contestee  agree  that  the  votes  from 
this  county  should  be  counted,  viz,  134  for  T.  W.  Bennett  and  102  for 
S.  S.  Fenn,  as  it  is  clear  the  votes  were  intended  and  actually  cast  for 
them.  The  votes  thus  counted  give  the  claimant  a  plurality  of  105  votes, 
and  your  committee,  therefore,  recommend  the  passage  of  the  following 
resolutions : 

1.  Resolved^  That  T.  W.  Bennett  was  not  elected,  and  is  not  entitled 
to  a  seat  in  the  House  of  Kepresentatives  for  the  Forty-fourth  Congress 
as  a  Delegate  from  the  Territory  of  Idaho. 

2.  Eesolved^  That  S.  S.  Fenn  was  elected,  and  is  entitled  to  a  seat  in 
the  House  of  Kepresentatives  of  the  Forty-fourth  Congress  as  a  Dele- 
gate from  the  Territory  of  Idaho. 

38  E  c 
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ABBOTT  vs.   FROST.— FOURTH   CONGRESSIONAL   DISTRICT 

OF  MASSACHUSETTS. 

Charges  of  fraud,  the  abstraction  of  ballots,  and  illegal  voting ;  that  the  check-lists  and 
the,  records  containing  the  result  of  the  count  of  votes  in  on^  of  the  wards  were  not  re- 
turned to  the  city  clerk  forthwith,  as  required  by  law,  and  were  in  the  custody  of  unauthor- 
ized persons. 

A  force  of  workingmen  were  employed  at  the  navy-yard  a  short  time  preceding  the  elec- 
tion, and  discharged  the  day  following. 

Votes  were  cast  and  counted  by  persons  who  vtere  induced  to  vote  by  gifts,  rewards,  and 
the  promise  of  reward. 

It  was  held  that  when  the  votes  and  returns  are  out  of  the  legal  and  proper  custody,  it 
mu9^,  be  proven  that  while  illegally  held  they  were  not  tampered  with.  In  this  case  the 
proyisions  of  the  statute  were  totally  disregarded,  and  the  vote  was  excluded  from  the 
coupt. 

Whero  the  giving  of  employment  to  the  voters  immediately  prior  to  the  election  was  for 
the  purpose  of  inducing  them  to  vote  for  the  coutestee,  and  such  object  was  in  any  manner 
made  known  to  the  voter,  and  he  accepted  or  continued  in  such  employ ment  After  obtainiog 
such  information,  he  thereby  became  a  party  to  the  transaction,  accepted  its  terms,  and  the 
onus  of  showing  that  he  did  not  carry  it  out  in  good  faith  is  on  the  coutestee. 

Where  it  is  shown  that  an  elector  enters  into  an  agreement  or  undemtanding,  direct  or  in- 
direct, for  a  consideration,  to  vote  a  specified  party  ticket  or  for  a  particular  candidate,  it  is 
iair^to  presume  that  he  casts  his  ballot  in  accordance  with  such  agreement  or  understanding, 
and  unless  the  contrary  be  made  to  appear,  such  presumption  becomes  conclusive. 

Majority  and  minority  report  submitted. 

Minority  report  rejected  July  14,  1876~yea8,  79;  nays,  102;  not  voting,  106. 

Majority  report  adopted  July  14,  J 876. 

Joaiah  G.  Abbott  sworn  in  July  28,  1876. 

Authorities  referred  to :  Mass.  State,  Laws,  sections  40,  41, 42,  43,  chap.  376,  acts  of  1874 ; 
Chaves  vs.  Clever,  2d  Bartlett,  467 :  Boston  Election  Cases,  Malcora  vs.  Parry,  Law  Re- 
ports, 9  C.  i\,  610 ;  Roger's  Law  and  Practice  of  Elections,  Felton  vs,  Easthorpe,  221  ;  3d 
Douglass,  Election  Ca^es,  157 ;  Wright  vs.  Fuller,  1  Bartlett,  152 ;  Vallandigham  v«. 
Campbell,  ]  Bartlett,  223 ;  Oltero  ej.  Gallegas,  1  Bartlett,  177;  Van  Wyck  rj.  Greer,  3 
Bartlett,  631 ;  American  Law  of  Elections,  306,  343,  MA  ;  act  of  1872,  sec.  25  (35  and  36 
Vict.,  C.  33). 

Jane  10,  1876. — Mr.  Poppleton,  from  the  Committee  of  Elections,  snb- 

mitte<l  the  following  report : 

The  committee  of  Elections,  to  whom  wasreferred  this  case,  make  the  fol 

loicing^  repovt  r 

The  fourth  Congressional  district  of  thi^  common  wealth  of  Massaciia- 
setts  is  composed  of  wards  1,  2,  3,  4,  5,  6,  and  9  of  the  city  of  Bo»toD, 
wards  1, 2,  3,  and  4  of  the  city  of  Chelsea,  and  the  towns  of  Revere  and 
Winthrop,  and  the  election  in  question,  for  member  of  the  Forty-fourtb 
Congress,  was  held  on  the  3d  day  of  November,  A.  1).  1874,  in  said 
district. 

On  the  21st  day  of  November,  A.  D.  1874,  the  legally  constituted  board 
under  the  laws  of  Massachusetts  (governor  and  council)  declareil  that 
Bufus  S.  Frost  had  received  a  majority  of  210  votes,  and  was  duly 
elected  a  Kepresentative  in  the  Forty-fourth  Congress  of  the  United 
States  from  the  fourth  district  of  said  State.  On  the  19th  day  of  De- 
cember, of  the  same  year,  the  contestant  caused  to  be  served  ui>on  the 
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contestee  bmQotice  in  writing^  of  intention  to  contest  his  seat,  of  which 
the  following  is  a  true  copy : 

Notice. 

To  Rurus  S.  Frost,  Esq.,  of  Ckelsea,  imthe  county  of  Suffolk  and  commonwealth  of  Mas* 

gachuuita : 

I,  Josiah  G.  Abbott,  of  Boston,  in  said  county  of  Suffolk,  hereby  give  yon  notice  that 
I  intend  to  contest  your  election  to  the  House  of  Representatives  in  the  Forty-fourth 
Congress  of  the  United  States,  you  havino^  been  declared  elected  as  a  member  of  said 
Hons^  of  Representatives  from  the  fourth  Congressional  district  in  said  commonwealth 
at  the  election  holden  on  the  3d  of  November  last  passed,  and  I  specify  the  following 
gronnds  on  which  I  shall  rely  in  such  contest : 

First.  That  a  large  number  of  votes  at  said  election,  viz,  many  more  than  your  whole 
majority,  were  counted  for  you,  which  votes  were  never  cast  by  any  legal  voter  in  said 
district,  and  these  alleged  votes  for  you  were  thus  counted  in  wards  I,  ^,  3,  4,  5,  6,  and 
9  of  8md  city  of  Boston,  in  the  city  of  Chelsea,  and  in  the  towns  of  Revere,  and  Wiu- 
throp. 

Second.  That  in  the  before -specified  wards  of  Boston,  and  in  the  city  of  Chelsea,  and 
in  the  towns  of  Revere  and  Winthrop,  at  said  election,  a  large  number  of  votes  were 
cast  for  you  by  persons  having  no  legal  right  to  vote,  and  by  persons  casting  more  than 
one  vote,  and  voting  many  times  each,  and  said  votes  thus  illegally  cast  were  counted  for 
you. 

Third.  That  many  votes  were  cast  and  counted  at  said  election  for  you  in  said  fourth 
Congressional  district  by  persons  who  were  induced  to  cast  said  votes  by  paying,  giving, 
and  bestowing  upon  such  voters  gifts  and  rewards,  and  by  promising  to  pay,  give,  and 
bestow  to  and  upon  such  voters  gifts  and  rewar«ls. 

Fourth.  That  eight  persons  were  appointed  by  the  marshal  of  the  United  States,  for 
the  district  of  Massachusetts,  as  deputy  marshals  at  said  election  to  preserve  order  at  said 
election  in  ward  5  of  the  city  of  Boston,  at  least  six  of  whom  belonged  to  the  same  political 
party  with  yourself,  and  who  were  active  partisans  in  the  canvass  for  yon,  one  of  whom 
was  an  employ^  of  the  custom-house  for  the  port  of  Boston,  and  that  these  deputy  marshals 
were  permitted,  during  the  whole  time  the  votes  were  being  received,  sorted,  and  counted, 
at  said  election  in  ward  5,  to  be  present  behind  the  rails  and  in  the  place  where  said  votes 
were  being  received,  sorted,  and  counted,  having  all  the  time  full  access  to  said  votes,  as 
well  as  to  the  cbeck-lists. 

Fifth.  That  a  large  number  of  votes  cast  for  me  at  said  election,  in  ward  5  and  other 
wards  of  said  city  of  Boston,  by  legal  voters,  were  abstracted  and  removed  before  they 
were  counted,  and  votes  for  you  fraudulently  put  in  their  place,  which  were  counted 
for  you. 

Sixth.  That  the  votes  and  check-list,  and  the  result  of  the  counting  of  the  votes  in  ward 
4,  in  said  city  of  Chelsea,  at  said  election,  were  not  returned  forthwith  by  the  warden  of 
said  ward  to  the  clerk  of  said  city  of  Chelsea  by  any  constable  in  attendance  at  said  elec- 
tion,  or  by  any  ward  officer,  as  required  by  law,  and,  in  fact,  were  not  returned  to  said  city 
clerk  until  the  morning  following  the  election. 

Seventh.  That  a  large  nnmber  of  votes  were  legally  cast  for  me  which  were  not 
counted,  although  clearly  intended  to  be  votes  for  me,  said  votes,  some  of  them,  desig- 
nating my  residence  as  in  Chelsea,  some  of  them  having  no  place  of  residence  designated, 
some  of  them  giving  the  initials  of  my  Christian  name,  some  of  them  giving  the  said 
initialu  incorrectly,  and  some  of  them,' instead  of  Christian  nam^,  Using  the  title  of 
*•  judge.'' 

JOSIAH  G    ABB<7TT. 

Decbmrbr  19,1874. 

On  January  16,  1875,  the  retiirued  member  had  served  ui>ou  the  cou- 
testaiit  Ills  an8We)r,  a8  follows: 

Answer 

To  Jlisiaii  G.  ARRC^rr,  of  Boston   in  the  county  of  Suffolk  and  commonwealth  of  J^asfia 

chuMettM : 

1,  Rufiis  S.  Frost,  of  Chel«^,  in  said  county,  have  received  yonr  written  notice  of 
yonr  intention  to  contMt  my  election  to  the  Hoase  of  Representkitives,  in  the  Forty- 
fourth  Congress  of  the  United  States,  from  the  fonrth  Congressional  district  in  said 
com ition wealth,  at  the  electi6n  holden  on  the  3d  of  November  last  past,  and  I  have 
carefciliy  noted  the  aeveml  grovnds  specified,  upon  which  yon  propose  to  rely  in  such 
«ontf^'. 

In  answer  to  your  several  allegations,   I  reply  that  I  V)pA\qv«  xXiaX  V  nvv^a  \\v;xn\»\\^  «kW^ 


596  DIGEST   OF   ELECTION   CASES. 

l«f^ally  elected  to  said  office,  and  received  the  majority  of  votes  at  said  election  which  were 
declared  for  me. 

I  utterly  deny,  upon  knowledge  and  belief,  each  and  singular  the  several  alleged  illegali- 
ties or  irregularities  set  forth  in  your  notice,  and,  so  believing,  shall  require  the  same  to  be 
properly  proved.  And  this  denial  is  intended  to  embrace  all  the  allegations  of  facts  con- 
tained in  your  notice,  upon  which  you  propose  to  rely. 

I  further  notify  you  that  while  I  claim  to  have  been  duly  and  legally  elected  as  member 
of  the  House  of  Representatives  from  said  district  by  a  majority  of  all  the  votes  cast,  I  claim 
as  a  fact,  and  shall  introduce  evidence  to  show,  that  you  not  only  did  not  receive  a  plurality 
of  votes  actually  cast,  but  the  vote  declared  for  you  was  not  legally  cast,  but  many  such 
votes  cast  for  you  were  illegal. 

That,  in  several  of  the  wards  named  in  your  notice,  a  large  number  of  votes  were  cast  for 
you  by  persons  casting  more  than  one  vote,  and  voting  many  times  each,  and  that  said 
votes  were  counted  for  you. 

Also,  that  many  votes  were  cast  for  you  and  counted  by  persons  who  were  induced  to  cast 
said  votes  by  paying,  giving,  and  bestowing  upon  said  voters  gifts  and  rewards,  and  by 
promises  to  pay,  give,  and  bestow  to  and  upon  such  voters  gifts  and  rewards. 

Also,  that  many  votes  so  cast  and  counted  for  you  were  cast  by  persons  whose  names 
were  improperly  and  illegally  and  by  fraud  placed  upon  the  voting-lists. 

Also,  that  numerous  persons,  well  known  as  members  of  your  party,  had  fraudulently  and 
illegally  procured  their  names  to  be  placed  upon  the  check-lists,  and  having  no  right  to  vote 
at  all,  cast  their  votes  for  yon. 

Also,  that  persons,  fraudulently  and  illegally  and  by  corrupt  practices,  procured  them- 
selves to  be  naturalized,  and  cast  their  votes  for  you  against  law,  and  said  votes  were  re- 
ceived and  counted  for  you. 

Also,  that  a  corrupt  conspiracy  has  been  formed  since  said  election  for  the  purpose  of  fab- 
ricating evidence  by  falsehood  to  impeach  and  invalidate  my  election. 

RUFUS  8.  FROST. 

Boston,  January  16,  1875. 

Ill  the  State  of  Massachusetts  the  Decessary  qualificatioDS  of  an 
elector  for  member  of  Congress  are,  that  he  be  a  citizen  of  the  CTnited 
States ;  that  he  be  a  male  of  twenty-one  years  of  age  and  upward  ;  that 
he  shall  have  resided  in  the  State  one  year,  and  within  the  city  or  town 
and  Congressional  district  where  he  proposes  to  vote,  six  months  next 
preceding  the  election ;  that  he  shall  have  paid  a  poll-tax  assessed  upon 
him  within  two  years  next  preceding  the  election  (unless  exempt) ;  and 
in  all  cases  where  the  right  to  vote  was  not  acquired  before  May  18, 
1857,  that  he  shall  be  able  to  write  his  own  name,  and  to  read  the  Con- 
stitution in  the  English  language. 

We  will  take  up  the  contested  points  upon  which  proof  has  been 
offered  in  somewhat  different  order  from  which  the  parties  have  pre- 
sented them  to  the  committee. 

1.— WARD   FOUR,  CHELSEA. 

The  sixth  specification  of  the  notice  of  contestant  sets  forth  ''  that 
the  vot€s  and  cbecklistfi  and  the  result  of  the  counting  the  votes  in 
ward  4,  Chelsea,  at  said  election  were  not  returned  forthmth  by  the 
warden  of  said  ward  to  the  clerk  of  said  city  of  Chelsea  by  any  con- 
stable in  attendance  at  said  election,  or  by  any  ward  officer,  as  required 
by  law ;  and,  in  fact,  were  not  returned  to  said  city  clerk  until  the  morn- 
ing following  the  election."  It  is  therefore  claimed  by  the  contestant 
that  the  whole  vote-in  ward  4  is  illegal  and  should  be  rejected. 

All  the  laws  of  the  State  of  Massachusetts  on  this  subject  are  em- 
braced in  sections  40  to  43  of  chapter  376  of  acts  of  1874,  viz : 

Sec.  40.  In  all  elections  in  cities,  whether  the  same  be  for  United  States,  State,  county, 
city,  or  ward  officer,  it  shall  be  the  duty  of  the  warden,  or  other  presiding^  officers,  to  eaoae 
all  ballots  which  shall  have  been  eiven  in  by  the  qualified  voters  of  the  ward  in  which  snch 
election  has  been  held,  and  after  tne  same  shall  have  been  sorted,  counted,  declared,  and  re- 
corded, to  be  secured  in  an  envelope,  in  open  ward  meeting,  and  sealed  with  a  seal  provided 
for  the  purpose ;  and  the  warden,  clerk,  and  a  majority  of  the  inspectors  of  the  ward  diall 
indorse  upon  the  envelopes  for  what  officer,  and  in  what  ward  the  ballots  have  been  received, 
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the  date  of  the  election,  and  their  certificate  that  all  the  ballots  given  in  by  the  voters  of  the 
ward,  and  none  other,  are  contained  in  said  envelope. 

Sec.  41.  The  warden,  or  other  presiding  officer,  shall  forthwith  transmit  the  ballots,  sealed 
as  aforesaid,  to  the  city  clerk,  by  the  constable  in  attendance  at  said  election,  or  by  one  of 
the  ward  officers  other  than  the  clerk  ;  and  the  clerk  shall  retain  the  custody  of  the  seal, 
and  deliver  the  same,  together  with  the  records  of  the  ward  and  other  documents,  to  his 
raccesaor  in  office. 

Section  42  provides  for  the  preservation  of  the  ballots  for  a  specified 
time,  and  authorizes  a  reconnt  of  them  by  the  board  of  aldermen. 

Section  43  provides  for  the  preservation  of  the  checklists. 

This  statute  seems  to  have  been  enacted  the  same  year  the  election 
took  place,  and,  as  is  to  be  presumed,  the  object  was  to  render  more  cer- 
tain and  reliable  the  returns  of  the  officers  of  elections  generally  in  the 
cities  of  the  State,  and  no  one  can  doubt  for  a  single  moment  that  a 
strict  observance  of  all  of  its  provisions  and  directions  would  render 
frauds,  by  tampering  with  the  checklists  and  ballots  after  the  closing 
of  the  polls  (a  most  convenient  mode,  and  often  resorted  to  for  the  per- 
petration of  the  greatest  frauds),  almost  impossible. 

There  are  six  witnesses  called  whose  testimony  bears  directly  upon 
this  subject,  and  we  know  of  no  better  way  to  give  force  and  point  to 
the  conclusion  at  which  we  have  arrived  than  to  set  out  the  testimony 
in  full. 

Deposition  of  Samuel  Bassett,  called  by  the  contestant  (page  86,  of 
record): 

Direct: 

Interroi^atory  1.  State  your  name,  a^,  residence,  and  occupation. — Answer.  My  name  is 
Samuel  Bassett.  My  afi^e  is  seventy  years ;  reside  in  Chelsea,  Mass. ;  have  for  some  forty 
years;  am  city  clerk  of  Chelsea  since  April,  1857. 

Int.  2.  On  the  day  of  the  election  of  the  Representative  to  Confess  in  the  fonrth  Massa- 
chusetts Congressional  district,  on  November  3,  1874,  how  late  was  your  office  open  to  re- 
ceive returns  from  the  various  several  wards  in  Chelsea  f  State  whether  or  not  the  ballots 
and  check-list  of  ward  4,  Chesea,  were  returned  to  your  office  on  said  November  3,  1874. — 
A.  I  left  my  office  about  a  quarter  past  eleven  p.  m.,  but  the  office  was  open  later  than  that. 
I  left  a  man  in  chargfe.  I  left  one  of  the  aldermen,  one  of  the  councilmen,  and  the  city  mes- 
senger there.  The  messenger  is  my  clerk,  and  has  one  of  the  keys  of  the  safe.  I  was  told 
by  the  messenger  that  they  staid  some  fifteen  or  twenty  minutes  after  I  left.  He  locked  up 
and  went  home  then.  The  ballots  and  check-list  of  ward  4  were  not  returned  on  said  Novem- 
ber 3,  1674. 

Int.  3.  When  were  they  returned  to  you,  and  when  were  they  first  in  your  custody  T — A. 
About  seven  o'clock  the  next  morning,  on  the  4th  of  said  November. 

Int.  4.  Who  brought  them  to  youf- A.  The  clerk  of  the  ward  and  the  police  officer  who 
was  on  duty  election-day  at  the  polls  in  that  ward.  The  police  officer  was  not  a  constable. 
The  officer  brought  the  ballots  and  voting-list,  the  clerk  of  the  ward  the  returns.  They  were 
both  together. 

Int.  5.  Have  you  with  you  the  returns  of  that  board  for  Representative  to  Congress  for 
the  fourth  Massachusetts  district  ?  If  so  produce  them. — A.  I  have  them  here,  and  they  are 
IS  follows.  I  will  now  read  the  corrected  returns :  Rufus  S.  Frost  had  575  votes  in  ward  4  ; 
Josiah  6.  Abbott  had  K'5  votes  in  ward  4 ;  Rufus  S.  Frost,  of  Boston,  had  3  votes  in  ward 
4 ;  R.  S.  Frost,  of  Chelsea,  had  2  votes  in  ward  4 ;  Josiah  G.  Abbott  had  2  votes  in  ward  4  ; 
J.  G.  Abbott  had  1  vote  in  ward  4 ;  J.  G.  Abbott  had  I  vote  in  ward  4  ;  Judge  Abbott  had 
1  vote  in  ward  4  ;  P.  G.  Abbott  had  1  vote  in  ward  4.  I  will  now  read  the  original  returns : 
Rufus  8.  Frost  had  581  votes  in  ward  4  :  Josiah  G.  Abbott  had  III  votes  in  ward  4 ;  Judge 
Abbott  had  1  vote  in  ward  4. 

Int.  6.  Please  read  the  returns  in  the  other  wards  of  the  city  of  Chelsea. — A.  They  are  as 
follows — I  give  the  corrected  returns:  Ward  1,  Rufus  S.  Frost  had'342  votes;  Josiah  G.  Ab- 
bott had  148  vot-es;  Josiah  G.  Abbott  had  2  votes;  Josiah  G.  Abbott  had  I  vole.  Ward  2, 
Rufus  8.  Frost  had  4^9  votes;  Josiah  G.  Abbott  had  197  votes;  Abot,  of  Chelsea,  had  1 
vote;  8amuel  Hooper  had  I  vote;  Josiah  G.  Abbott  had  I  vote;  Ruf.  Frost,  of  Chelsea,  had 
1  vote.  Ward  3,  Rufus  8.  Frost  had  480  votes  ;  Josinh  G.  Abbott  had  215  vot«s;  Rufus  S. 
Frost  had  I  vote  ;  Frost,  of  Chelsea,  had  I  vote ;  J.  G.  Abbott  had  1  vote  ;  Josiah  G.  Abbott 
had  1  vote ;  Josiah  G.  Abbott  had  2  votes ;  J.  G.  Abbott  had  I  vote ;  R.  M.  Bryan  had  1 
vote;  James  P.Farley  had  I  vote  ;  William  R.  Pearmain  had  I  vote.  1  have  given  them 
all.    There  are  but  four  wards  in  Chelsea. 

Int.  7.  Please  produce  the  ballots  and  check-list  of  said  ward  4. 

(Put  into  the  case,  ballots  marked  J.  S.  H.,  D,  check-list,  J.  S.  H.,  E.) 

A.  I  here  produce  them. 
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Cross : 

Cross-int.  1.  Please  state  why  yon  left  your  office  on  the  night  of  November  3,  1874,  be 
fere  the  returns  were  sent  in  from  said  ward  4. — A.  It  was  getting  pretty  late ;  and  not 
knowing  whether  the  luturns  were  coming  or  not,  I  went  home.    I  had  been  up  till.mid 
night  for  several  nights  making  up  the  voting-lists.    I  was  tired,  and  went  home.     I  sup- 
posed the  city  messenger  would  stay  a  while  longer  and  take  charge  of  them  if  they  came. 

CroHs-int.  2.  When  the  officers  brought  them  to  you  the  next  morning  what  did  they  say 
as  to  the  custody  of  them  during  the  night  f 

(Objected  to.) 

A.  They  said  they  called  at  the  office.  I  do  not  know  as  they  stated  the  time.  Hy  im- 
pression  is  it  was  about  12  midnight  when  they  came.  Finding  the  door  locked^  they  car- 
ried them  to  the  office  of  the  city  marshal,  and  put  them  in  the  custody  of  William  P. 
Daniels,  captain  of  the  night-watch.  They  remained  there  till  the  next  morning,  when  they 
were  broognt  to  me. 

Cross-int.  3.  In  what  condition  were  they  whei^  brought  to  you  ;  that  is  to  say,  how  bound 
up  or  secured  ? — A.  The  voting-lists  were  in  the  same  condition  as  now ;  to  sav,  securelv 
bound  up,  and  sealed  by  the  clerk  of  the  ward.  The  ballots  were  deposited  in  a  box,  which 
was  duly  sealed  by  the  clerk.    The  seals  on  both  packages  were  intact,  unbroken. 

Redirect: 

Int.  ).  At  what  time  did  you  receive  the  returns  from  the  other  wards  in  Ch^sea?— 
A.  I  think  from  6  to  8  o'clock  in  the  evening,  or  a  little  later  ;  all  in  before  9  p.  m.  but  the 
returns  of  ward  4. 

Int.  2.  About  how  near  your  office  was  the  polling- room  of  .said  ward  4  7— A.  Quite  a 
distance ;  three-fourths  of  a  mile  to  a  mile. 

8AML.  BASSETT. 

Upon  reauest  the  above-named  Samuel  Bassett  produced  and  annexed  the  following 
pipers,  marked  as  follows : 

Order  for  issue  of  warrant  for  election,  marked  J.  S.  H.,  F. 

Copy  of  printed  warrant  for  election,  marked  J.  8.  H.,  G. 

Original  return  of  ballots  for  Representative  to  Congress,  marked  J.  8.  H.,  H. 

Corrected  return  of  ballots  for  Representative,  &c.,  marked  J.  8.  H.,  I. 

Report  of  committee  on  elections,  &c.,  marked  J.  8.  H.,  K. 

Return  for  Representative,  ward  I,  marked  J.  8.  H.,  L. 

Return  for  Representative,  ward  2,  marked  J.  8.  H.,  M. 

Return  for  Representative,  ward  3,  marked  J.  8.  H..  N. 

Return  for  Representative,  ward  4,  marked  J.  8.  H.,  O. 

Deposition  of  Augastus  Audrews,  called  by  contestant: 

Direct : 

Interrogatory  1.  State  your  name,  age,  residence,  and  occupation. — Answer.  My  name  is 
Augustus  Andrews.  My  age  is  twenty-two  years.  I  reside  at  No.  5  Baldwin  Place,  Boston ; 
am  counselor  at  law. 

Int.  2.  On  November  3,  1874,  did  you  go  to  the  ward-room  of  ward  4,  Chelsea  f  If  so, 
at  what  timef — A.  I  did,  at  twenty  minutes  or  quarter  often  o*clock  in  the  evening. 

Jut.  3.  State  what  you  saw,  and  what  took  place  while  you  were  there. — A.  When  I  went 
in  there  were  six  or  eight  men  present,  one  or  two  of  whom  were  police  officers.  Some  of 
those  preflent  were  inside  of  the  rails ;  a  few  outside.  They  were  doing  nothing  unless  one 
or  two  were  writing.  I  asked  them  if  they  could  give  me  their  figures.  Thereupon  one  of 
them,  going  to  anottier  desk,  gave  me  the  figures — the  vote  both  for  Frost  and  Abbott  in 
that  ward.  I  asked  them  if  they  had  forwarded  their  returns.  They  said,  *' Yes  ;  they  had 
just  sent  them  down.** 

Int.  4.  Did  you  see  any  check-list  or  ballots  in  the  room  while  you  were  there  f — A.  I  did 
not. 

Int.  5.  What  did  you  then  do  ? — A.  I  immediately  drove  back  to  the  city  marshara office, 
in  Chelsea,  and  asked  a  police-officer  if  he  had  received  the  figures  of  the  votes  of  ward  4. 
He  said  he  had,  and  gave  them  to  me.  They  corresponded  to  those  given  to  me  just  previ- 
ously at  the  ward-room  of  ward  4. 

Cross : 

Cross-int.  I.  What  were  those  figures? — A.  I  cannot  tell  exactly.  I  think  about  400 or 
a  little  more  for  Frost,  and  about  J50  for  Abbott.  I  do  not  pretend  to  have  a  distinct  re- 
membrance of  it. 

Cross-int.  2.  Can  you  state  the  names  of.  or  in  any  way  identify,  the  persons  of  whom 
you  obtained  your  information  ? — A.  I  cannot. 

Cross-int  3.  Did  you  obtain  the  figures  in  the  other  wards  that  evening  T — A.  I  did,  pre- 
vious to  going  to  ward  4. 

Cross-int.  4.  And  of  other  places,  if  any  f — A.  I  received  the  figures  from  the  whole  Coo- 
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gressional  ^Kstrict.    Wiotbrop  and  Revere  were  the  last  I  received.    Ward  4,  Chelsea,  next 
to -^e  last. 

Crcs8-int.  5.  Did  yon  not  make  a  memorandum  at  the  time  f — A.  I  did. 

Cross-int.  6.  Is  it  in  existence  f— A.  It  is  not. 

C'prms-int.  7.  Did  j^n  foot  up  the  retnms  as  yon  got  themf  If  so,  what  was  the  re- 
sult ?•— A.  I  did.    My  result  was  21  majority  for  Frost. 

Cross-int.  8.  Can  you  now  state  the  several  watds  or  towns  in  which  your'  figures  proved 
incorrect  f — A.  No ;  I  cannot.    There  were  three  or  four. 

Cro«s«int.  9.  Where  is  your  memorandum  f — A.  It  has  been  destroyed.  It  was  taken  on 
simple  strips  of  paper,  waste  paper ;  it  was  nothing  I  cared  for,  only  to  know  the  result. 

AUGUSTUS  ANDREWS. 

Deposition  of  Dexter  A«  ToinpkiDS,  called  by  contestant. 

Direct: 

Interrogatory  ).  State  your  name,  age,  residence,  and  occupation. — ^Answer.  My  name 
is  Dexter  A.  Tompkins.  My  age  is  forty-seven  years ;  resided  in  East  Boston,  ward  1,  for 
twenty*five  years ;  am  a  teacher  of  music  ;  am  now  representative  to  the  general  court. 

Int.  2.  Are  you  acquainted  with  one  £.  K.  McMichael?  What  is  his  employment  f — 
'  A.  I  am.  He  is  a  resident  of  our  ward.  He  is  an  attache  of  the  custom-house  in  some 
capacity.     Don*t  know  what. 

Int.  3.  Did  he  take  an  active  interest  in  politics  last  year  (1874),  and  on  which  side? — 
A.  He  did :  on  the  Republican  side. 

Int.  4.  Did  vou  see  him  on  the  evening  of  November  3,  1874,  and  have  any  conversation 
with  him  f    If  so,  state  the  conversalion. 

(Objected  to  as  irrelevant.) 

A.  I  did  see  him ;  had  very  little  conversation  with  him.  It  was  simply  at  the  closing 
of  the  polls  in  ward  1.  I  merely  gave  him  an  invitation  to  a  supper  with  the  rest  of  the 
ward  officers.     He  was  an  inspector  at  the  election. 

Int.  5.  When  did  you  see  him  nextf — A.  The  evening  next  after  election,  November  4. 

Int.  6.  When  and  where  did  you  see  him,  and  what,  if  anything,  was  said  by  him  con- 
cemin|i^  the  returns  of  votes  in  ward  4  in  Chelsea  f 

(Objected  to  as  irrelevtkit. ) 

A.  On  the  evening  of  November  4,  at  the  counting-room  of  Webster's  stable  in  East 
Boston.  There  were  quite  a  number  present,  and  he  stated  that  he  went  to  Chelsea 
and  directed  or  told  the  ward  officers  of  ward  4,  Chelsea,  to  retain  their  returns  until 
they  had  heard  from  ward  2,  Boston.  He  was  questioned  by  a  gentleman  present  why 
he  did  so,  and  what  right  had  they  to  withhold  their  returns  after  they  were  made 
up.  His  reply  was  that  he  made  them  or  directed  them  to  withhold  them,  and  that 
they  did. 

Cross : 

Cross-int  1.  Was  there  any  intimation  or  suggestion  that  anyfrvod  was  or  was  to  be 

Eracticed  in  relation  to  those  votes  under  any  cij^cumstances  whate>tot  i — A.  Not  any  in  my 
earing. 

Cross'int.  2.  Was  it  not  stated  in  the  conversation  theti  and  there  that  ward  2  had  the 
reputation  of  holding  back  its  returns  till  the  other  wards  were  heard  from,  and  then  prac- 
ticing the  fraud  of  making  up  the  desired  vote,  and  was  not  the  declared  object  in  keeping 
back  the  returns  of  ward  4,  Chelsea,  to  prevent  that  fraud  in  ward  2  by  making  it  impos- 
sible t — A.  There  was  nothing  of  the  kind  in  the  conversation ;  nothing  whatever.  I  cer- 
tainly heard  nothing  of  the  kmd. 

Cross-iut.  3.  Was  the  reason  for  holding  back  those  returns  stated  at  all  in  your  hear- 
ing f — A.  No;  the  fact  was  simply  stated*. 

Cross-int.  4.  Do  you  know  whether  or  not  the  apprehension  had  been  very  frequently  ex- 
pressed that  in  ward  2,  Boston,  a  fraud  would  be  practiced  such  as  suggested  in  cross- 
interrogatory  2,  and  that  it  is  a  matter  of  common  report  that  frauds  of  that  nature  have 
been  practiced  in  that  ward  f — A.  I  know  there  had  been  talk  in  regard  to  an  apprehension 
of  fraud,  as  it  impressed  itself  on  my  mind  by  conversations  heard  by  me.  The  apprehen- 
sion was  of  fraurj  in  the  Frost  interest.  It  is  a  matter  of  common  report  that  frauds  have 
been  practiced  in  ward  2. 

Cross-int.  5.  Now  state  tlie  names  of  any  reputable  persons  in  the  city  of  Boston  who  ex- 
pressed to  you  before  election  an  apprehension  of  frauds  in  ward  2  in  the  interest  of  Mr. 
Frost. — A.  Mr.  Elisba  Perry,  formerly  corner  of  Saratoga  and  Marion  streets,  East  Boston  ; 
Mr.  William  Salter — my  impression  is  he  lives  on  Langdon  street ;  Mr.  Edward  Flannegan 
I  can*t  think  to  name  the  names.  The  talk  was  general,  and  the  general  feeling  seemea  to 
be  that  by  the  breaking  out  of  new  Frost  clubs  then  they  were  afraid  of  undue  influence  ; 
it  was  expressed  in  that  way ;  no  direct  charge. 

Cross-int.  6.  Now,  sir,  if  the  apprehended  frauds  in  ward  2  were  expected  to  be  in  the  in- 
terest of  Mr.  Fro8t.  can  you  give  any  possible  reason  for  hurrying  up  the  returns  in  that 
ward  and  holding  back  those  in  ward  4,  Chelsea,  instead  of  holding  back  the  returns  in  ward 
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2,  so  as  to  make  that  fraud  possible  ? — A.  I  can  giye  no  opinion  in  regard  to  that.     I  can*t 
ffiye  the  motive  of  Mr.  McMichael  in  making  the  statement.    I  do  not  know  his  motive, 

Cross-int.  7.  Supposinj^  it  to  be  a  fact  that  general  apprehension  was  felt  that  frandi  in 
the  interest  of  Juage  Abbott  were  to  be  practiced  upon  the  vote  of  ward  '2,  if  that  vote  was 
withheld  until  the  rest  of  the  vote  of  toe  district  was  in,  there  would  be  a  motive,  would 
there  not,  in  attempting  to  withhold  from  ward  2  the  information  involved  in  the  other  re- 
turns f— A.  I  can  conceive  of  no  motive  for  fraud  on  either  side.  There  is  a  pride  in  getting 
returns  in  early  from  the  ward^rooms. 

Cross-int.  8.  Does  anybody  pretend  that  any  fraud  whatever  was  practiced  in  ward  4, 
Chelsea  f — A.  Not  that  I  am  aware  of.  Nothing  more  than  the  suspicion  which  arose  from 
the  fact  of  their  withholding  their  returns. 

Cross-int  9.  What  other  gentlemen  were  present  in  the  counting-room  of  Webster's  stable 
at  the  time  of  the  conversation  with  McMichael,  and  what  was  said,  if  jou  recollect  f — A.  I 
am  sure  Mr.  Benjamin  F.  Palmer,  one  of  the  city  assessors,  was  there  ;  my  impression,  Josbot 
Weston,  councilman  ;  then  quite  a  number  in  there  coming  and  going.  Mr.  Palmer  is  the 
only  one  I  remember  speaking.  (I  ren^ained  but  a  very  few  moments. )  He  asked  Mr. 
McMichael,  as  I  have  said,  before  I  left. 

DEXTER  A.  TOMPKINS. 

The  depositions  of  three  persons  are  submitted  by  coutestee,  as  fol- 
lows: 

Deposition  of  Ephraim  K.  McMichael  (page  311  of  record) : 

Direct : 

Interrogatory  1.  State  your  uame,  age,  residence,  and  occupation. — Answer.  My  name 
is  Ephraim  R.  McMichael,  and  my  age  is  44  years  ;  resided  in  East  Boston  for  seven  yeari 
last;  am  by  trade  a  shipwright ;  by  present  employment,  superintendent  of  warehouses  of 
Boston  custom-house. 

Int.  2.  Do  you  know  one  Dexter  Tompkins,  of  East  Boston  f — A.  I  do. 

Int.  3.  Is  it  true  or  otherwise  that  you  said  in  his  presence  that  you  had  notified  the  offi- 
cers of  any  ward  in  Chelsea  to  hold  back  their  returns  of  the  vote  of  November  2,  1674,  till 
the  vote  of  ward  2,  Boston,  had  been  heard  from  f — A.  I  never  made  any  such  statement ; 
there  is  no  truth  in  it. 

Int.  4.  Do  you  remember  being  in  the  office  of  Webster's  stable  in  East  Boston,  and  hav- 
ing  conversation  on  the  subject?  Be  particular. — A.  I  do.  One  evening,  shortly  after 
election,  I  met  Benj.  Palmer  and  others  toere;  can't  say  Tompkins  wasn't  tnero;  and  Pal- 
mer  asked  me  why  they  didn't  get  the  returns  in  sooner  from  Chelsea.  I  replied,  I  sup- 
pose the  same  game  would  be  played  on  Frost  as  was  played  on  Burlingame ;  that  was, 
that  ward  2  held  back  long  enough  to  ascertain  how  many  votes  were  wanted  to  defeat 
Burlingame.  This  was  a  joking  and  jovial  conversation ;  I  merely  answered  Palmer  in 
his  way. 

Int.  5.  State  whether  or  not  this  was  the  only  conversation  held  in  that  place  in  relation 
to  the  return  of  the  votes  in  Chelsea,  to  your  knowledge. — A.  It  was. 

Int.  6.  As  a  matter  of  fact,  did  you  have  anything  to  say  or  to  do  with  those  returns,  or 
liad  you  a  word  or  talk  with  any  person,  or  give  a  word  of  advice  regarding  the  same  T— A. 
Not  one  word  to  any  person,  nor  oad  anything  to  do  with  the  matter. 

Int.  7.  Did  yon  attend  the  election  and  vote  in  ward  1  f — A.  I  did. 

Int.  8.  Did  you  have  anything  to  do  with  political  matters  last  campaign  outside  yoor 
own  ward  f — A.  No. 

Int.  9.  State  whether  Dexter  Tompkins  has  been  to  you  since  he  testified  for  the  contest- 
ant; and  what,  if  anything,  he  said  to  yon  regarding  bis  testimony  ? — A.  He  has.  He  met 
me  at  the  ferry-boat ;  said  lie,  I  have  wanted  to  see  you  for  two  or  three  days,  to  tell  yon  I 
have  been  up  before  the  board  to  testify ;  he  would  be  d — d  if  he  hardly  knew  what,  bnt  it 
was  about  wnat  you  said  about  the  holding  back  the  returns  from  Chelsea.  I  didn't  want 
to  go,  but  was  summoned  twice;  did  go.    That's  all. 

Int.  10.  So  far  as  you  know,  was  any  undue  or  improper  influence  used  by  any  custom* 
house  official  to  control  the  votes  of  the  employes? — A.  No. 

Int.  ]  1.  If  you  know  or  heard  of  any  act  done  to  obtain  a  solitary  vote  for  Mr.  Frost  by 
any  illegal  or  unfair  means,  state  it  fully  and  distinctly. — A.  Know  and  heard  nothing  of 
the  kind. 

Int.  12.  Do  you  know  one  William  Griffin,  once  employed  in  the  custom-house  T— A. 
Don't  know  him. 

Int.  13.  He  testified  in  the  case  that  on  the  day  before  election  a  caucus  was  held  in  tlie 
custom-house  in  the  interest  of  Frost,  and  that  yon  and  one  Hinds,  Maguire,  O'Neil,  and 
others  were  present.  State  whether  this  statement  of  Griffin  is  true  or  otherwise  ? — A.  I 
never  attended  a  caucus  in  the  custom-house  in  my  life  ;  never  knew  of  one  there. 

Int.  14.  State  whether  you  have  taken  a  somewhat  active  interest  in  politics  in  your  ward, 
and  what  offices  you  have  held  there. — A.  For  the  last  six  years.     I  have  been  a  member  of 
the  ward  and  city  committee  for  six  years,  and  during  that  time  two  or  three  times  supenri- 
sor  of  elections. 
No  cross-examination.  EPHRAIM  K.  McMICHAEL. 
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Deposition  of  James  A.  Dinning  (page  327  of  record): 

Direct : 

Interroffatorj  1.  State  yonr  name,  age,  residence,  and  occupation. — Answer.  My  name  is 
Jaine8A.Dinmn(;r,aQd  my  Age  ia  twenty-five  years;  resided  in  Chelsea  all  my  life ;  am 
police-officer  two  years. 

Int.  2.  Were  yon,  on  November  3, 1874,  a  police-officer,  with  the  power  of  a  constable,  and 
did  yon  attend  the  election  in  ward  4,  Chelsea,  that  day  f — A.  I  was.    I  did. 

Int.  3.  State  whether  yon  remained  until  the  vote  was  counted  and  the  ballots  were  sealed 
up. — A.  I  did,  and  was  present  all  day,  and  up  to  1 1.45  p.  m. 

Int.  4.  At  what  time  was  the  count  completed  and  the  ballots  sealed  up  ^ — A.  About 
11.45  p.m. 

Int.  5.  Why  were  the  officers  so  long  in  counting  T — ^They  were  busy  all  the  time ;  can't 
say  why  they  were  so  long. 

Int.  6.  Who  was  the  warden,  and  what  are  his  politics? — A.  Alonzo  R.  James;  can't 
state  positively  his  politics ;  understand  he  is  a  Democrat. 

Int.  7.  What  are  your  politics? — A.  I  am  a  Democrat;  always  voted  the  Democratic 
ticket. 

Int.  8.  What  was  done  with  the  ballots  of  ward  4  when  they  were  sealed  up  7 — A.  They 
were  delivered  to  me;  I  carried  them  to  the  city-hall  (Chelsea) ;  the  hall  being  fastened,  I 
carried  them  to  the  city  marshars  office.  The  captain  of  the  night-watch,  William  P.  Dan- 
iel, took  them,  and  the  next  morning  I  delivered  them  to  the  city  clerk,  the  box  being  in  the 
same  condition  as  when  I  carried  it  the  night  before  to  the  city>hall;  the  seals  were  intact. 

Int.  9.  Who  is  William  P.  Daniel,  and  what  are  bis  politics? — A.  He  is  second  assistant 
marshal  of  the  city  of  Chelsea  and  captain  of  the  night-watch.  He  is  also  a  constable.  He 
is  a  Republican,  as  far  as  I  know. 

Int.  10.  So  far  as  you  know  or  believe,  was  there  any  intended  delay  in  liounting  or  seal- 
ing the  ballots  in  ward  4  that  night,  or  was  or  not  the  time  employed  by  the  officers  in  count- 
ing the  same  ? — A.  There  was  no  delay,  so  far  as  I  know,  ana  the  time  was  used  in  count- 
ing the  ballots,  to  the  best  of  my  knowledge.    The  tickets  were  badly  split  and  scratched. 

Int.  J 1 .  There  is  no  claim  or  pretense  in  Chelsea,  is  there,  that  any  unfairness  was  prac- 
ticed in  ward  4  at  that  election  f — A.  I  have  heard  some.  Some  claimed  on  the  delay ;  some 
that  I  carried  the  ballots  as  I  did.  The  majority  of  both  parties,  in  my  opinion,  believe  the 
election  fair. 

No  cross-examination. 

JAMES  A.  DINNING. 

Deposition  of  Jeremiah  Norris  (page  328  of  record) : 

Direct: 

Interrogatory  1.  State  your  name,  age,  residence,  and  occupation. — Answer.  My  name  is 
Jeremiah  Norris,  and  my  age  is  thirty-three  years.  Resided  in  Chelsea,  Mass.,  about  fifteen 
years,  ward  4,  Chelsea.     Am  a  clerk. 

Int.  2.  Did  you,  at  the  election  of  November  3,  1874,  hold  any  office  in  your  ward ;  if  so, 
what t— A.  I  did ;  was  clerk  of  the  ward. 

Int.  3.  Did  you  perform  the  duties  of  that  office  November  3,  and  were  you  present  in  the 
ward-room  through  the  day  f — A.  I  did ;  and  was  present  all  day  except  a  half-hour. 

Int  4.  Did  you  assist  through  the  day  and  evening  in  counting  the  ballots  f — A.  I  did. 

Int.  5.  Who  was  the  warden  t — A.  Alonzo  R.  James. 

Int.  6.  Is  he  a  Democrat  or  Republican? — A.  I  think  him  to  be  a  Democrat,  but  his  poli- 
tics are  not  well  known  to  me ;  he  is  not  an  active  politician. 

Int.  7.  Was  he  present  during  the  day  and  performing  the  duties  of  warden  7 — A.  He 
was. 

Int.  8.  Did  he  superintend  the  counting  of  the  ballots  1 — A.  The  inspector  superintended 
the  counting ;  if  any  point  was  to  be  decided,  it  was  referred  to  the  warden. 

Int.  9.  At  what  time  did  the  polls  close  ? — A.  Twenty  minutes  past  4  p.  m. 

Int.  10.  Did  you  remain  after  that  and  assist  in  the  counting  of  the  ballots,  and  stay  until 
they  were  sealed  up  in  the  box  and  delivered  to  the  officer  to  take  to  the  city-hall  ? — A.  With 
the  exception  of  about  fifteen  minutes,  I  was  there;  helped  count  the  ballots  ;  saw  the  box 
a^r  it  was  sealed  up  and  delivered  to  the  police-officer  acting  as  constable,  James  E.  Dennin. 

Int.  II.  At  what  hour  in  the  evening  was  this  work  completed  7 — A.  About  a  quarter  to 
twelve,  midnight;  wouldnH  vary  five  minutes. 

Int.  12.  Why  was  this  delay  f — A.  Because  the  ballots  were  badly  scratched  and  it  took 
a  long  time  to  count  them. 

Int.  13.  Was  there  any  other  reason,  or  had  the  vote  of  ward  2  Boston,  anything  to  do 
with  it,  or  had  any  one  advised  or  suggested  the  keeping  back  of  the  returns  that  day  T  An- 
swer fully. — A.  There  was  no  other  reason  in  fact.  During  the  evening,  between  9  and  10 
p.  m.,  an  inspector  (while  we  were  at  work  counting)  told  me  somebody  sent  word  to  keep 
Dack  the  return  till  ward  2,  Boston,  had  sent  in  its  returns.  I  spoke  to  the  warden  about  it. 
No  notice  was  taken  of  it.    We  worked  as  hard  as  we  could  to  complete  our  returns. 
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Int.  14.  Was  the  eleotion  and  the  vote  declaied  in  ward  4  fair  in  all  respects,  and  was  it 
eyer  claimed  by  any  person  of  any  party  to  have  been  otherwise  7 — A.  The  election  was  fair, 
and  I*ve  heard  no  one  say  otherwise. 

Int.  15.  Give  me  the  name  of  the  inspector  refsrred  to  above. — ^A.  Haskell  B.  Smith. 
•  No  cro88*exaniinaUon. 

JEREMIAH  NORRIS. 

This  testimony,  we  think,  clearly  shows  that  very  many  of  the  plain- 
est and  most  important  provisions  of  the  law  were  reoklesaiy  disre- 
garded if  not  parpo«ely  disobeyed,  by  the  ofi&eers  having  in  charge 
said  election.  The  votes  of  ward  4  were  not  returned  to  the  city  clerk 
farthwithj  as  was  required  by  the  law,  but  were,  upon  being  sealed  and 
indorsed  by  the  officials,  placed  in  the  hands  of  a  police  officer,  an  offi- 
cial unknown  to  the  election  statute^  and  by  him  taken  and  placed  in  "^e 
hands  of  a  night-watchman,  away  from  the  polling  place,  and  at  an  en- 
tirely different  locality  from  the  city  clerk's  office,  he  being  a  person  iu 
no  way  authorieed  by  the  law  to  hold  or  have  the  custody  of  the  votes 
tor  a  single  moHient,  in  whose  possession  they  remained  until  about  7 
o'clock  the  next  morning — a  period  of  some  seven  hours — when  the 
votes  again  passed  into  the  possession  of  the  policeman,  who,<€iGOom- 
panied  by  the  clerk  of  the  ward,  which  is  strictly  forbidden  by  the  stet- 
ute,  arrived  at  the  office  of  the  city  clerk  and  deposited  with  him  the 
•envelopes  containing  the  votes,  which  were  afterward  counted  by  the 
board  of  aldermen  and  by  them  certified  as  the  vote  of  the  fourth  ward, 
Chelsea,  upon  which  the  governor  and  council  of  the  State  acted  offi- 
cially. We  areclearly  of  the  opinion  that  the  provisions  of  the  statute, 
which  have  been  so  totally  and  unblushingly  disregarded  in  this  case, 
are  not  merely  formal  and  directory,  but  vital  and  essential,  in  order  to 
render  the  election  fair,  and  free  from  fraud,  or  the  suspicion  of  fraud ; 
for  we  hold  it  to  be  the  duty  of  election  officers  to  so  conduct  the  elec- 
tion, and  everything  thereunto  appertaining,  as  to  as  carefully  guard 
against  suspicion  of  or  opportunity  for  fraud  as  fraud  itself.  Nothing 
short  of  this  will  satisfy  either  the  spirit  or  letter  of  a  statute  nade  and 
enacted  to  protect  and  maintain  the  purity  of  elections,  as  was  the  un- 
questioDed  purpose  of  the  law  under  consideration. 

This  principle  is  most  fully  recognized  in  the  case  of  Chaves  vs. 
Clever  (2  Bartlett,  467),  and  in  the  case  of  Gooding  vs.  Wilson,  decided 
in  the  Forty -second  Congress,  it  is  held  that  no  recount  of  votes  should 
be  allowed  unless  the  forms  of  the  law  for  the  preservation  of  the  bal- 
lots, &c.,  have  been  strictly  followed.  In  this  case,  in  order  to  retain 
the  vote  of  the  fourth  ward  of  Chelsea,  it  is  neoesbary  to  approve  of  a 
recount  made  by  the  board  of  aldermen  some  four  days  after  the  day  of 
'election,  and  that,  too,  when  there  is  no  pretense  that  the  provisions  of 
the  law  have  been  followed  as  to  the  management  of  the  votes,  their 
legal  custody,  &c.,  during  the  night  succeeding  the  election. 

Your  committee  are  fully  of  the  opinion  that  this  ought  not  to  be 
done,  and  that  we  would  be  establishing  a  dangerous  precedent,  open* 
ing  the  door  wide  to  the  perpetration  of  fraud,  were  we  to  give  our  ap- 
proval to  a  recount  of  votes  under  such  circumstances.  In  this  opinioo 
we  are  strongly  supported  by  the  authorities. 

In  the  debate  in  the  House  of  Representatives  upon  the  case  last  cited 
Mr.  McCrary,  chairman  of  the  committee,  said  : 

If  the  law  provides  an  officer  whose  duty  it  is  to  hold  possession  of  the  ballot-boxes  and 
ballots  themselves  after  the  polls  are  closed,  I  think  no  recount  should  ever  be  allowed,  tm* 
less  it  appears  that  the  ballot-boxes  and  ballots  had  remained  in  the  custody  of  that  officer 
during  the  interval  betw<  en  the  election  and  the  recount.  That  ought  always  to  be  one  of 
the  prerequisites,  and  without  it  there  can  be  neither  certainty  nor  safety. 
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He  furtber  shjs  : 

I  think  another  rule  must  be  observed.  It  most  appear  that  the  ballots  have  been  seeaifely 
kept,  that  they  have  not  been  exposed,  and  that  there  has  been  no  opportunity  to  tamper 
with  them.  This  ought  to  appear  affirmatively. 

Id  the  same  debate  Mr.  Hoar  said : 

It  makes  no  difference  for  the  purpose  of  my  point  whether  it  (the  ballot-box)  was  there 
(in  an  exposed  place)  for  twelve  hours  or  twelve  days.  Now,  I  do  not  claim  that  there  i»any 
evidence  here  ^nat  when  the  bar-room  was  left  alone  in  the  day-time  or  in  the  ni|^ht:timoany 
person  entered  it,  opened  that  box,  xnd  substituted  other  numbered  ballots  for  the  ballots 
which  it  contained.  All  I  Lave  lu  .say  is  that  an  adroitness  less  than  that  practiced  for 
a  less  important  purpose  in  manv  and  ordinary  cases  of  crime,  robbery,  burf^lary,  and  for- 

gery,  could  easily  accomplish  that  result.  Now,  we  know  how  eager,  how  unscrupulous, 
ow  adroit,  in  many  instances,  are  the  means  which  are  used  to  affect  political  contests. ,  It 
is  not  the  question  whether  the  friends  of  the  very  respectable  and  very  able  gentleman  who 
claims  this  seat  did,  or  were  capable  of  doing,  such  a  thing.  The  question  is  whether  you 
are  willing  to  turn  out  a  sitting  member  from  this  House,  whenever  hereafter  in  any  district 
in  the  country  any  member  may  be  able  to  do  such  a  thtug,  and  may  have  been  able  to  do 
it  without  detection  7  The  interests  of  the  sitting  member  and  of  the  contestant  disappear 
before  a  question  like  this,  which  involves  the  interests  of  the  American  people  in  the  estab- 
lishment and  maintenanC'C  of  a  strict,  wise,  and  safe  rule  of  public  policy. 

It  is  not  merely  a  question  whether  the  recount  was  correct ;  it  is  a  question  whether  you 
know  and  are  sure  tbat  the  thing  counted  upon  the  recount  was  the  same  thing  that  was 
counted,  or  which  should  have  been  counted,  at  the  time  the  original  count  was  made. 
Around  the  original  count  the  law  throws  every  possible  safeguard.  It  was  made  in  the 
presence  of  a  large,  watchful,  and  anxious  public,  &c. 

Tour  com luittee  fiud  from  the  evidence  in  the  case  serious  reasoos  for 
suspecting  that  actual  fraud  was  committed  in  favor  of  the  retamed 
member  in  this  ward.  The  witness,  Augustus  Andrews's,  testimony, 
uncontradicted  as  it  is  in  many  important  particulars,  cannot  fail  to^es- 
tablish  the  fact  in  the  minds  of  all  candid  men  that  the  result  of  the 
election  in  ward  4,  given  him  on  the  evening  of  the  election,  at  the  ward- 
room«  differs  materially  from  the  vote  afterward  announced  by  the  board 
of  aldermen.  He  testified  that  about  fifteen  minutes  before  ten  he  went 
to  the  ward-room  of  ward  4;  that  they  were  not  counting  votes;  that 
there  were  no  ballots  or  check-lists  in  the  room  ;  that  he  asked  for  the 
result  of  the  vote,  and  it  was  given  him;  that  he  asked  if  they  had  for- 
warded their  returns,  and  was  told  that  they  had  just  sent  them  down  ; 
that  shortly  afterward  he  called  at  the  city  marshal's  office,  where  all 
returns  were  sent,  asked  if  the  returns  from  ward  4  had  been  received, 
was  told  they  had  been,  and  the  same  result  given  as  had  been  given 
him  at  tbe  ward  room  ;  that  the  result  given  was  about  400  for  B'rost 
and  150  for  Abbott.  It  will  be  remembered  that  the  vote  declared  by 
the  board  of  aldermen  was.  Frost,  675 ;  Abbott,  105. 

The  great  length  of  time  between  the  closing  of  the  polls  and  the  hour 
at  which  it  is  claimed  the  returns  were  sent  to  the  city  clerk's  office, 
one-quarter  before  two  o'clock,  election  night,  is  certainly  not  without 
suspicion,  for  it  is  in  proof  that  other  wards  in  the  same  city,  with  more 
votes  to  count  than  ward  4,  made  their  returns  to  the  city  hall  between  six 
and  eight  o'clock  that  evening,  and  we  place  but  little  confidence  in  the 
statement  made  by  the  witness  Norris,  that  more  than  seven  hours  of 
time  WHS  consumed  in  counting  the  same  kind  of  ballots,  and  a  less 
number  than  was  counted  in  other  wards  in  one  fourth  of  the  time. 

The  testimony  of  Tompkins  touching  the  declaration  of  McMichael, 
a  warm  partisan  of  the  conteatee,  and  a  customhouse  employ^,  that  he 
had  given  direction  to  have  the  returns  of  ward  4  kept  back,  and  that 
it  was  done,  although  contradicted  by  McMichael,  when  taken  in  con- 
nection with  the  admission  of  Norris,  the  ward  clerk,  that  while  they 
were  counting  tho  vote  he  heard  the  matter  spoken  of,  is  not  without 
significance,  and  taken  with  the  other  facts  and  circumstances  in  the 
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case,  presents  sach  evidences  of  actual  fraad  as  to  call  loudly  for  affirma- 
tive evidence  of  the  entire  absence  of  sach  fraud.  No  sach  evidence 
has  been  furnished.  When  the  votes  and  returns  are  out  of  the  legal 
and  proper  custody,  it  must  be  proven  that,  while  illegally  held,  they 
were  not  taojpered  with.  Notwithstanding  this  well-recognized  rule  of 
law,  Daniels,  the  night-watchman  in  whose  custody  the  votes  and  check- 
lists were  during  the  night  after  the  election,  is  not  called,  and  no  rea- 
son is  assigned  for  the  omission  to  call  him;  he,  of  all  other  persons, 
best  knew  whether  the  clerk  or  any  other  person,  or  jiersons,  meddled 
with  the  votes,  or  opened  the  bundle,  or  had  anything  to  do  with  them 
during  his  illegal  custody ;  neither  was  the  warden,  whose  duty  it  was 
to  seal  up  the  ballots,  called ;  nor  either  of  the  three  inspectors,  and  we 
are  therefore  left  to  guess  as  to  the  extent  of  their  information  and 
knowledge  of  the  subject  under  examination.  There  being  no  proof 
aliunde  of  the  vote  at  ward  4,  Chelsea,  your  committee  is  of  opinion  that 
the  entire  vote  must  be  excluded  from  the  count. 

NAVY-YARD. 

The  third  8i)ecification  charges,  "that  many  votes  were  cast  and 
counted  at  said  election  for  you  in  said  fourth  Congressional  district  by 
persons  who  were  induced  to  cast  said  votes  by  paying,  giving,  and  be- 
stowing upon  such  voters  gifts  and  rewards,  and  by  promising  to  pay, 
give,  and  bestow  to  and  upon  such  voters  gifts  and  rewards."  All  of 
which  is  denied  by  the  contestee.  The  statutes  relating  to  the  offense 
charged  in  this  specification  are  as  follows: 

WhoeTer,  by  bribery,  or  threatening  to  discharge  from  bis  employment,  or  to  redace  the 
wages  of,  or  by  a  promise  to  give  employment  or  higher  wages  to,  a  person,  attempts  to  in- 
fluence a  qualified  voter  to  give  or  withhold  his  vote  in  an  election,  shall  be  panisned  by  a 
fine  not  exceeding  three  hundred  dollars,  or  by  imprisonment  in  the  county  jail  or  bouse  of 
correction  for  a  term  not  exceeding  one  year,  or  both,  at  the  discretion  of  the  court  (Mass. 
Gen.  St.,  ch.7,  $  31.) 

If  any  person  shall  pay,  give,  or  bestow,  or  directly  or  indirectly  promise,  any  gift  or  re- 
ward  to  secure  the  vote  or  ballot  of  any  person  for  any  officer  to  be  voted  for  at  any  national, 
State,  or  municipal  election,  the  person  so  offending,  upon  conviction  before  the  court  having 
jurisdiction  of  such  offense,  shall  be  punished  by  a  fine  of  not  less  than  fifty  nor  more  than 
one  thousand  dollars,  or  by  imprisonment  in  the  house  of  correction  not  less  than  sixty  days, 
nor  more  than  six  months,  or  by  both,  at  the  discretion  of  the  court.  (Mass.  Acts,  1874,  cii. 
356,  ^  2.) 

The  charges  in  this  specification  relate  to  the  giving  of  employment 
to  a  large  number  of  voters  in  the  United  States  navy  yard  at  Boston, 
formerly  Charlestown,  for  the  purpose  of  inducing  them  to  vote  for  the 
sitting  member.  The  question  is  new  and  very  important  in  its  charac- 
ter; it  touches  the  very  foundation-stone  of  representative  government; 
of  the  free  and  uncontrolled  exercise  of  the  elective  franchise,  and  the 
counting  of  votes  influenced  by  a  consideration.  The  rules  of  law  which 
we  think  should  govern  in  the  consideration  of  this  case  are  embodied  in 
the  following  declarations: 

1.  If  the  giving  of  employment  to  the  voters  immediately  prior  to 
the  election  was  for  the  purpose  of  inducing  them  to  vote  for  the  con- 
testee, and  such  object  was  in  any  manner  made  known  to  the  voter, 
and  he  accepted  or  continued  in  such  employment  after  obtaining  such 
information,  he  thereby  became  a  party  to  the  transaction,  accepted  its 
terms,  and  the  onus  of  showing  that  he  did  not  carry  it  out  in  good  faith 
is  on  the  contestee. 

2.  If  it  be  shown  that  an  elector  enters  into  an  agreement  or  under- 
standing, direct  or  indirect,  for  a  consideration  to  vote  a  specified  partj 
ticket  or  for  a  particular  candidate,  it  is  fair  to  presume  that  he  c^sts 
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his  ballot  in  accordance  with  sach  agreement  or  understanding,  and 
unless  the  contrary  be  made  to  appear  such  presumption  becomes  con- 
clusive. 

Ballots  thus  obtained  we  hold  to  be  illegal  and  ought  to  be  disre- 
garded. To  count  them  in  the  general  canvass  is  to  place  them  on  the 
same  footing  with  the  votes  cast  by  the  honest,  free,  and  independent 
voter.  To  seat  a  member  upon  majorities  obtained  through  such  influ- 
ences is  to  defeat  the  very  object  for  which  the  statute  was  created. 

The  punishment  of  the  briber  and  the  bribed  avails  nothing  toward 
purifying  the  ballot-box  ;  the  vote  is  there  all  the  same,  whether  pun- 
ishment be  inflicted  or  not,  and  if  counted,  the  fraudulent  and  corrupt 
purpose  for  which  it  was  cast  is  obtained,  and  the  candidate  thus 
securing  success  is  foisted  upon  the  country  contrary  to  the  wishes  of 
the  legal  electors  of  the  district. 

The  only  remedy  against  such  illegal  votes  is  to  throw  them  out  and 
disregard  them  in  the  general  count  or  canvass.  The  establishment  of 
any  other  rule  would  render  it  useless  to  contest  the  seat  of  a  sitting 
member,  even  in  the  most  flagrant  cases  of  bribery. 

This  doctrine  was  fully  and  clearly  recognized  in  an  elaborate  opinion 
by  Lord  Coleridge,  G.  J.,  on  a  statute  bearing  great  similarity  to  the 
law  of  Massachusetts.  (In  re  Boston  election  cases,  Malcom  vs.  Parry, 
Law  Reports,  9  C.  P.,  610.) 

In  the  further  support  of  this  rule  the  supreme  court  of  Wisconsin 
say: 

In  our  form  of  government,  where  the  administration  of  public  affairs  is  regulated  by  the 
will  of  the  people,  or  a  majority  of  them,  expressed  through  the  ballot-box,  the  free  exercise 
of  the  elective  franchise  by  the  qaalified  voters  is  a  matter  of  the  highest  importance.  The 
safety  and  perpetuity  of  our  institutions  depend  upon  this. 

It  is,  therefore,  particularly  important  that  every  voter  should  be  free  from  any  pecuniary 
influence.  For  this  reason,  the  attempt  by  bribery  to  influence  an  elector  in  giving  his  vote 
or  ballot  is  made  an  indictable  offense  by  statute.  •  *  *  The  payment  or  promise  of 
money  or  other  valuable  consideration  for  the  giving  of  a  vote,  no  doubt  constitutes  the 
offense  of  bribery,  or  attempt  to  bribe,  within  the  meaning  of  the  statute. 

Can  a  vote  thus  obtained,  in  direct  violation  of  the  statute,  be  considered  a  valid  or  legal 
vote  f  If  it  can,  then  the  very  object  of  the  statute,  which  is  that  it  shall  not  be  so  obtained, 
it  defeated. 

We  are  of  opinion  that  such  votes  are  illegal,  and  that  the  judge  was  right  in  directing 
the  jury  to  disregard  them.    This  conclusion  is  sustained  by  all  the  authorities,  so  far  as  we 
have  been  able  to  find  any. 

The  case  of  the  King  vs.  Isherwood  (2  Kenyon,  page  202)  *^  was  an 
application  for  leave  to  file  an  information  against  the  defendant,  a 
brewer  at  New  Windsor,  for  attempting  to  bribe  one  Goad,  a  fish- 
monger, to  vote  for  Mr.  Fox  at  the  late  election ;  when  Goad  told  him 
he  could  not  vote  so,  for  he  had  engaged  to  vote  for  Mr.  Bowles,  the  de- 
fendant offered  him  $50  if  he  would  go  out  of  town  and  not  vote  at  all. 
This  was  sworn  to  by  Goad  and  his  wife,  and  positively  denied  by  the 
defendant."    Lord  Mansfield,  G.  J.,  says : 

Any  way  to  obstruct  the  freedom  of  elections,  whether  by  bribing  to  vote,  or  to  forbear  to 
vote,  is  a  very  heinous  offense,  and  proper  for  the  animadversion  of  this  court  by  in- 
formation ;  but,  as  there  are  other  remedies  (indictment  at  common  law,  and  the  popu- 
lar action  for  £500  on  the  statute),  the  court  are  not  bound  to  interpose,  provided  the 
scales  hang  even,  which  they  do  not  in  this  case, teeing  here  are  the  oaths  of  two  persons 

r'nst  the  single  denial  of  the  accused  person  ;  therefore,  I  think  the  rule  ought  to  be  made 
lute. 

Wilmot,  J.,  says : 

The  offense  was  of  so  heinous  a  nature  as  to  be  truly  *'  vindiee  dignus"  and  the  thunder 
of  this  court  ought  to  be  launched  against  it.  And  he  seemed  to  be  of  the  opinion  that,  had 
the  charge  been  supported  by  omt  teitnesM  ontif,  and  denied  by  the  defendant,  the  information 
aught  to  be  gpranteo. 
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In  Felton  vs.  Easthorpe  (Rogers's  Law  and  Practice  of  Elections, 
221),  Abbott,  C.  J., 

Told  the  jary,  if  an  aeent  bribes  voters  with  or  without  the  knowledfi^e  And  direction  of 
his  priDcipal,  it  will  void  the  election  ;  the  principal  is  to  that  extent  liable,  but  not  so  in  an 
action  for  penalties  ;  under  the  statute  in  such  an  action,  what  is  done  must  be  shown  to  be 
done  with  the  knowledge  and  authority  of  the  principal. 

Note  (A)  on  pages  221-2,  of  the  same  work,  the  author  says  : 

The  principles  of  agency  derived  from  the  transuctions  of  private  life  cannot  be  applied 
with  strictness  to  cases  of  electioneering  agency.  A  candidate  at  an  election  professedly 
seeks  an  office  of  trust  for  the  benefit  of  the  public ;  the  public,  therefore,  is  the  party 
mainly  interested,  nor  is  it  too  much  to  require  that  in  seeking  to  obtain  such  office  the 
candidate  should  employ  trustworthy  agents.  ♦  •  •  Jn  elections  where  the  prote<i- 
tioD  of  the  public  interest  is  the  object  to  be  attained,  a  candidate  has  no  riebt  to  com- 
plain if  he  is  made  to  suffer  from  the  misconduct  of  others  selected  or  allowed  by  bim  to 
act  for  him. 

Newcastle-nnder-Lyne  and  Southampton  committees  both  ^^show  that 
the  seat  may  be  avoided  for  bribeiy  by  agents,  though  without  the 
knowledge  of  the  sitting  member." 

As  to  what  constitutes  agency  in  elections,  the  same  author  says : 

As  it  seldom  happens  in  parliamentary  cases,  that  an  express  previous  authority  from 
the  principal  to  the  agent  can  be  proven,  it  is  in  general  considered  sufficient  if  the  fact 
be  establisoed  by  circumstances  arising  out  of  the  general  features  of  the  case,  the  conduct 
or  connection  of  the  parties,  or  by  a  subsequent  recoc^nitiou  of  the  acts  of  the  supposed 
agent,  or  at  least  by  tne  absence  of  any  disavowal  of  such  acts.  Agency  is  most  com- 
monlv  established  by  inference  from  a  variety  of  facts,  each  of  which  taken  singly  may 
not  nimish  any  conclusive  or  even  material  evidence  against  the  party  accused ;  but  the 
whole  of  them  may  combine  to  establish  in  the  fullest  manner  the  connection  between  the 
candidate  and  the  person  alleged  to  be  his  ageat  in  the  commission  of  the  offense  charged 
upon  him. 

On  page  260  he  says : 

But  it  is  said  it  would  be  hard  to  punish  the  sitting  member  for  misconduct  to  which  be 
was  no  party;  but  it  seems  a  fallacy  to  consider  the  avoidance  of  the  election  as  a  punish- 
ment of  the  sitting  member.  The  inquiry  is  not  so  much  whether  he  is  duly  electi^,  but 
whether  the  eUetion  itself  m  void.  It  is  true,  the  loss  of  the  seat  is  the  consequence  oif  the 
election' being  avokied  ;  but  his  losing  his  seat  is  a  circumstance  or  consequence  collateral 
to  the  inquiry  itself,  and  to  the  object  of  it. 

The  doctrine  that  the  bribing  of  voters  by  the  agent  or  those  manag- 
ing or  controlling  the  election  in  the  interest  of  a  candidate  will  render 
his  election  void,  is  clearly  recognized  in  3d  Douglass,  Election  Case^, 
page  157. 

Admitting  the  foregoing  propositions  of  law  to  be  correct,  the  only 
remaining  question  is,  to  determine  whether  the  evidence  is  sufficient 
lo  lead  the  mind  to  the  conclusion  that  these  electors,  or  any  number 
of  them,  were  given  employment  for  the  puri>ose  of  influencing  their 
vote^. 

In  a  great  majority  of  cases  it  is  imjiossible  to  prove  a  charge  of  brib- 
ery by  direct  and  positive  testimony. 

From  the  very  nature  of  the  case  the  only  sources  from  trhlfch  such 
testimony  can  come  is  from  the  briber  and  the  bribed,  both  of  whom 
are  criminals.  Although,  in  this  case^  we  must  depeud,  to  some  extent, 
upon  cireumstantml  evidence,  yet  it  is  so  fitroiig  in  itself,  so  strengt^^ 
ened  and  corroborated  by  declarations  of  confederates  in  the  fraud,  as 
to  exclude  all  other  reasonable  theories  than  that  of  guilt. 

It  is  established  by  the  evidence  that  immediately  prior  to  the  eleetion 
in  1874,  an  increase  of  more  than  300  voters  from  the  fourth  Oongres- 
sional  district  in  Massachusetts  was  added  to  the  force  employed  in  the 
navy*yard  at  BosDoDi  ' 

it  is  clearly  shown^  by  the  correspondence  here  inserted,  that  tht^ 
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object  of  the  Navy  Departmeut  at  Washington,  and  Hanscom,  Chief  of 
Bnrean  of  Oonstruotion,  was  to  secnre  a  sufficient  namber  of  votes  to 
insure  the  election  of  the  sitting  member. 

f  Private.] 

Boston,  Mass.,  Oct,  23, 1874. 

Mr  Dear  Com.  :  T  wish  jou  woald  approve  reqaisitions   for  men  to  be  employed  as 
thej  may  be  made  until  the  fst  of  Nov.    Some  fifty  additional  men  has  allowed  from  the 
Chelsea  district,  and  I  suppose  some  more  will  be  required  from  Gooch's  district.    The 
administration  desire  the  success  of  Gooch  and  Frost. 
Yours,  respectfnlly, 


Com. E.T.Nichols,  U.  S.  iV.,  Commandant, 


I.  HANSCOM. 


(Od  env^ope :)  Revere  House,  Boston.     Private.     Com.  £.  T.  Nichols,  U.  S.  N.,  com- 
ma«4ant  navy-yard,  Boston.    Exhibit  B,  G.  M.  H. 


Navy  Department,  Bureau  of  Construction,  &c., 

Dec.  2d,  1874. 

Sir  :  In  examining  the  pay-rolls  under  this  bureau  at  the  yard  under  your  command  for 
the  months  of  September  and  October  last,  it  is  noticed  that  the  force  was  larfj^ly  increased 
daring  the  latter  month. 
Will  you  bejp^ood  enough  to  inform  the  bureau  under  what  orders  this  increase  was  madet 
Respectfnlly,  your  obe't  serv't, 

I.  HANSCOM, 
Chirf  of  Bureau, 
Commodore  E.  T.  Nichols,  U  S.  N., 

Commit  Navy-  Yard,  Boiton^  Mast, 

Navy- Yard,  Boston, 
Naval  Constructor's  Office, 

December  4th,  1874. 

Commodore  :  In  obedience  to  your  order  of  this  date,  I  respectfally  report  as  follows  : 
Between  the  Ist  and  SIst  oU October  last,  there  was  taken  on  the  rolls  of  this  dep^m't  by 
requisition  five  hundred  and  eighty-six  (586)  men. 

The  employment  of  these  men  wan  authorized  by  the  bureau's  orders  dated  the  7th,  lOtb, 
12  and  16th  October,  1874,  and  they  were  at  work  on  the  new  sloop  St.  Mary's,  stowinfif  and 
piling  timber,  breaking  up  the  Virginia,  docking  the  Plymouth,  receiving  stores,  shipping 
material  belonging  to  the  Miantonomoh,  keeping  ships,  &c. 
Very  respectfally, 

J.  W.  EASBY, 
Naval  Const,,  U,  S.  N. 
Commodore  £.  T.  Niohols,  U.  S.  N., 

Com'd't  NavyrYard, 

Dfic'R  5th,  1874. 
Chief  Constructor  I.  Hanscom,  U.  S.  N., 

Chief  of .  BuHauof  Constr,  4-  Bepairt,  Washington,  D.  C.  : 

SiK?'  I  have  the  honor  to  acknowledge  the  receipt  of  the  bureau's  letter  of  the  2d  inst., 
iufbrmiiij*  me  thnt  in  examining  the<pay-rolU  of  consimctMin  at  thisy^rdJor  the  monlfas  of 
September  and  October,  it  is  noticed  the  force  is  largely  increased  daring  the  ilatt«r  month. 
Win  you  be  good  enougli  to  inform  the  bureau  under  what  orders  this  increase  was  made  f 

While  I  may  be  excused  for  expressing  surprise  at  this  inquiry,  I  beg  leave  respectfully 
to  repl^  somewhat  at  length  and  uetaiK'  to  wit : 

The  direet  official  orders  I  have  for  an  inomiae^  force  in  Ocrober  are  as  foUowsi  viz : 
First,  a  telegraphic  order  from  the  Chief  of  the  Bureau  of  Construction,  dated 'October<7th) 
to  employ  twenty  additional  men  in  construction  department,  by  order  of  the  Secretary ; 
Kecond,  a  written  order  from  the  Chief  of  Bureau  of  Construction,  dated  October  16th,  to^ 
increaee  «tfae  force  in  the  oonstnietion  department,'  for  the  pmpose  of  completing,  the  ships 
and  .boats  for  the  new  sloops  ef  war^and^for  stovRiog*  the  timbet  in  the^ard.  i 

By  the  report  of  the  naval  constructor,  accorapanvlng  this,  it  will  beeeen  how  many  ad -< 
ditional  men  were  employed  during  the  entire  month,  and  the  nature  of  their  employment. 
The  two  orders  of  the  10th  and  I2tb,  cited  by  Mr.  Easby,  were  for  one  man  each,  and  I  do 
not  deetn  it  necessary  to  cite  them* 

Thai  I  had  every  reason  to  think  and  believe  that  the  increase  which  was  made  in  Octo- 
ber was  fully  knowu  to  and  approved  by  .thebmeui,  the  above-cited ■  orders  and  the  follow** 
bag  orders  and  transactions  seem  clearly  to  show. 
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To  go  back  a  little  in  the  order  of  time,  I  would  say  that  the  increase  ot  force  began 
in  September.  On  the  7th  of  that  month,  a  communication  was  addressed  to  me  bj 
the  chief  of  the  bureau,  directing  me  to  enter  the  names  of  seven  men  on  the  rolls. 
On  the  24th  of  the  same  month  a  requisition  for  twentj  men  was  sent  in  by  Nayal  Con- 
structor Pook.  Upon  ascertaining  that  there  were  no  funds  to  pay  this  additional  force, 
I  declined  to  approve  it.  In  reply  to  my  inquiry  as  to  why  he  sent  in  requisitions  for  men 
when  he  had  not  the  means  of  paying  them,  be  stated  that  those  particular  names  bad  been 
handed  to  him  by  outside  parties,  with  a  request  that  he  would  require  them.  On  the  same 
day,  viz,  September  24,  I  received  an  official  communication  from  Mr.  Pook,  informing  me 
that  the  money  '*  allowed  for  the  present  month  will  be  expended  Friday  night,  September 
25,**  upon  the  receipt  of  which  I  issued  orders  to  suspend  work  in  the  construction  depart- 
ment from  the  25th  to  the  1st  proximo.  On  the  26tb  of  September,  I  received  telegraphic 
orders  of  same  date  from  the  honorable  Secretary  not  to  stop  work  in  the  construction  de- 
partment. September  28,  I  telegraphed  to  Bureau  of  Construction  to  know  what  money 
would  be  allowed  for  October.  September  29,  bureau  replied  in  effect,  for  same  force  as  in  Sep- 
tember, and  make  no  additions  to  the  rolls.  Soon  after  the  1st  of  October,  Mr.  Easby,  naval 
constructor,  informed  me  that  he  had  been  approached  by  outsiders  with  inquiries  as  to  why 
the  twenty  men  required  for  on  the  24th  of  September  had  not  been  taken  in.  I  directed 
him  to  reply  that  the  requisition  had  not  been,  and  would  not  be,  approved  by  the  com- 
mandant, there  being  no  funds  for  their  payment.  Within  a  few  days  afterward,  viz,  Oc- 
tober 7,  I  received  a  telegraphic  order  from  the  Bureau  of  Construction  to  employ  twenty 
additional  men.  These  were  the  men  I  bad  twice  refused  to  approve  a  requisition  for.  On 
October  16  an  order  was  issued  by  the  borean  providing  for  an  increase  of  force,  which  or- 
der has  already  been  cited.  Under  this  order  a  considerable  increase  was  made,  but  I  am 
inclined  to  think  that  the  largest  share  of  the  increase  was  made  subsequent  to  the  23d  of 
October,  at  which  time  the  Chief  of  the  Bureau  was  in  Boston.  On  October  25  I  received  a 
telegraphic  order  from  the  honorable  Secretary  of  the  Navy  to  make  no  suspension  in  any 
department  of  this  yard  until  further  orders,  and  that  money  would  be  furnished  on  proper 
reouisition. 

It  is  manifest  from  this  that  a  suspension  I  had  ordered,  and  its  cause,  viz,  shortness  of 
funds,  was  known  in  Washington.  On  the  4th  of  November  the  reduction  of  force  began 
by  my  order.  The  bureau  issued  its  order  to  reduce  on  the  5th,  while  the  order  of  the  Sec- 
retary, of  October  25,  to  make  no  suspension  until  further  order  (virtually  an  order  to  make 
no  change),  was  not  revoked  or  changed  until  November  13. 

I  have  been  thus  full  and  particular  in  my  reply  to  the  bureau's  letter  to  show  that  if  the 
increase  of  force  in  this  yard  was  unauthorized,  the  responsibility  does  not  rest  with  the 
commandant,  as  the  foregoing  recital  clearly  shows  that  every  effort  made  by  him  to  prevent 
an  increase  and  to  save  money  was  frustrated  by  some  outside  influence  more  powerful  than 
his  own. 

Very  respectfully,  your  obedient  servant, 

ED.  T.  NICHOLS, 

Commaiidattt, 

It  is  evideut  from  this  extraordiuary  correspondence  that  the  depart- 
ment at  Washington  knew  of  no  proper  or  legitimate  reason  for  the  in- 
crease, otherwise  the  inquiry  of  Hanscom  of  date  December  2,  1874,  as 
to  the  cause  of  the  increase,  would  have  been  unnecessary.  There  can 
be  no  doubt  that  the  political  inf  uence  of  those  high  in  authority  was 
brought  to  bear  to  cause  the  additional  employment  of  men,  and  that 
the  avowed  purpose  was  thereby  to  secure  the  election  of  the  contestee. 

It  was  made  against  the  protest  of  the  commandant  at  the  navy-yard, 
and  every  effort  on  his  part  to  prevent  this  corrupt  increase  ^^was 
frustrated  by  some  outside  influence  more  powerful  than  his  own."  It 
must  be  observed  that  the  source  from  which  this  influence  emanated 
was  the  honorable  Secretary  of  the  Navy  and  the  Chief  of  the  Bureau  of 
Construction. 

Again,  it  appears  that  the  committeemen  and  managers  of  the  elec- 
tion in  Boston  entered  heartily  into  the  conspiracy,  and  exerted  all 
their  influence  in  soliciting  ard  recommending  men  for  employment  in 
the  navy-yard,  the  sitting  member  himself  recommending  a  large  pro- 
portion. 

In  fact,  with  one  or  two  exceptions,  all  the  persons  recommending  men 
for  employment  were  active  politicians,  who,  during  the  campaign, 
worked  earnestly  for  the  election  of  the  contestee.    Their  object  in  se- 
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caring  the  increase  of  emploj'es  will  more  fully  appear  from  the  follow- 
ing correspondence : 

Custom- House,  Boston,  Mass.. 

Surveyor's  Offick. 
September  19,  1H74. 
Mr.  Hains: 

Dear  Sir  :  The  bearer,  Mr.  Donovan,  of  ward  2,  desires  employment  in  joar  depart- 
ment.    If  you  can  favor  him  in  this  direction,  yon  will  oblige  the  undersigned. 
Yours,  respectful Iv, 

CHARLES  H.  LEACH. 
J.  8.  H.|  G* 

Boston,  Ocfo^er  31,  1874. 

Friend  Samson  :  Can  you  give  employment  to  this  man  f  He  is  capable  of  doing  eood 
service.  I  hope  I  shall  not  be  obliged  to  ask  another  favor  before  election— a  few  days, 
that's  all. 

Yours,  respectfully, 

CHARLES  H.  LEACH. 
We  will  use  him  at  the  polls  Tuesday. 

When  pot  on  the  stand  as  a  witness  for  contestee  (page  247),  he  testi- 
fied as  follows : 

Int.  19.  Do  you  remember  the  circumstances  under  which  you  gave  Henry  Hartin  a  let- 
ter for  employment  in  the  navy-yard— I  mean  the  letter  produced  in  this  hearing?— A.  I 
do ;  William  GriflSn  told  me  Hartin  had  been  an  active  member  of  and  worker  in  his  club, 
and  would  be  valuable  on  election-day,  and  would  go  away  unless  he  got  work  ;  therefore 
I  wrote  the  letter. 

To  use  them  at  the  polls  was  the  avowed  purpose  of  Leach.  Is  it  not 
reasonable  to  snppose  that  his  coworkers,  Beeching,  Simmons,  Marston, 
McMichael,  Frost,  the  city  committee,  Wentworth,  and  others,  all  of 
whom  were  active  in  recommending  men  for  employment,  were  working 
for  the  same  parposeT 

Ed.  T.  Nichols,  commandant,  in  his  reply  toHanscom,  of  date  Decem- 
ber 5,  1874,  says : 

The  larger  share  of  this  increase  of  employes  was  made  subsequent  to  the  23d  of  Octo- 
ber, at  which  time  Hanscom,  chief  of  bureau,  was  in  Boston. 

Benj.  H.  Sampson,  witness,  testifies  (page  98) : 

Int.  46.  Were  not  a  great  number  of  persons  employed  for  a  very  short  time  before  the 
election  and  dismissed  a  very  short  time  aflerf — A.  Yes ;  quite  a  number  taken  on  during 
the  last  half  of  October.  Discharges  commenced  in  November  and  continued  till  the  last  of 
the  month. 

Int.  47.  Were  not  a  large  number  of  persons  employed  about  election-time  for  a  period  of 
eight  or  ten  days  and  then  discharged  f — A.  Yes ;  a  good  many. 

This  evidence  shows  clearly  that  the  increase  in  the  force  was  made 
immediately  prior  to  the  election. 

On  the  4th  of  November,  the  day  after  the  election,  the  reduction  of 
the  force  began,  and  in  consequence  of  the  shortness  of  funds  was  con- 
tinned  until  the  efficiency  of  the  department  was  greatly  impaired. 

Ed.  T.  Nichols,  witness  (page  104): 

Redirect : 

Int.  1.  Was  not  the  efficiency  of  the  construction  department  materially  impaired  by  this 
forced  reduction  of  the  number  of  employes  in  November  last  f — A.  The  efficiency  of^that 
department  was  decidedly,  in  my  opinion,  impaired  by  the  enforced  suspension  of  work,  in 
consequence  of  the  short  allotment  of  money. 

Int.  2.  Was  not  this  small  allotment  of  money  the  consequence  of  the  large  amount  of 
money  used  to  pay  for  the  increased  employment  of  men  in  October,  1874  f — A.  That  I 
could  not  say  positively,  though  il  is  my  impression. 

Recross-int.  2.  Has  there  been  any  lack  of  necessary  work  in  any  of  the  departments  for 
an  ordinary  force  since  November,  1874,  in  consequence  of  the  large  amount  of  work  per- 
formed in  September  and  October  last  f — A.  Work  has  been  slack  in  all  branches  of  the 
construction  department,  owing,  as  I  stated  before,  to  the  lack  of  funds,  in  proportion  to 
the  amount  of  work  done  in  September  and  October.  There  might  be  considered  a  defi- 
ciency of  work  subsequently  thereto. 
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RecT0S8>iD..  3.  And,  owiofi^  to  this  slackness  of  work,  has  the  force  been  reduced  onusa- 
ally  low, and  the  expenses  made  unusually  light  in  consequence? — A.  I  stated  in  my  pre- 
vious answer,  1  believe,  that  the  slackness  of  work  in  the  various  branches  of  the  oonstnic- 
tion  department  was  in  consequence  of  the  limited  allotment  of  money.  The  force  has  been 
reducea  unusually  low. 

It  is  also  apparent  that  do  necessity  for  the  increase  existed,  as  the 
regular  force  employed  at  the  navy  yard  could  have  performed  all  the 
work  that  the  exigency  required. 

Ed.  T.  Nichols,  witness  (page  194) : 

Redirect : 

Int.  3.  Could  not  the  regular  force  employed  at  the  navy-yard  have  done  all  the  work 

required  upon  the  ships  which  arrived  and  were  in  process   of  construction  or  repair  during 

he  months  of  September  and  October  last  ?— A.  I  think  it  is  very  likely  they  could.     Oar 

navy*jard  force  is  not  always  a  constant  force,  and  when  speaking  of  the  ordinary  force, 

we  mean  the  force  that  is  ordinarily  employed  when  there  is  no  particular  exigency. 

Kecross  : 

Kecross'int.  1.  In  auRwer  to  the  last  interrogatory  you  say  you  think  that  "  very  likely 
they  could  *':  but  would  that  have  required  their  withdrawal  from  other  work  necessary  or 
desirable  to  be  performed,  and  was  it  therefore  in  fact  desirable  to  have  an  increased 
force  f — A.  I  don't  think  it  would  have  necessarily  withdrawn  them.  We  always  endeavor 
to  make  one  job  fit  into  another,  so  as  to  make  the  work  continuous.  So  far  as  I  know, 
this  system  was  pursued,  and  therefoie  I  am  unable  or  unwilling  to  say  there  was  a  neces- 
sity for  an  increase. 

Int.  5.  What  cause  was  there  for  the  increased  employment  ot  men  from  September  1, 
1874,  to  November  1,  lb74  ? — A.  No  cau&e  that  I  know  of,  except  by  order  of  tne  authori- 
ties in  Washingtin.  One  reason  assigned  by  the  Bureau  of  Construction  was  vatious  work 
upon  the  Yandalia  and  new  sloops  of  war,  and  piling  and  caring  for  the  timber. 

Int.  6.  Was  there  really  enough  work  during  the  period  above  mentioned  to  require  such 
increased  force?— A.  I  hardly  think  there  was  of  essential  work,  of  work  that  was  absolutelj 
necessary  to  be  done.  I  believe,  however,  that  die  entire  force  was  employed  in  various 
kinds  of  work  about  the  yard,  some  in  shops,  some  in  cleaning  up  theyara. 

Int.  11.  In  your  opinion,  could  not  all  the  work  required  to  be  done  in  the  navy-yard 
during  the  above-named  period  have  been  done  by  a  much  smaller  number  of  men  than  the 
actual  number  employed  1 — A.  Yes  ;  I  think  so. 

William  B.  Splaine,  wituess  (page  111): 

Int.  15.  Do  you  know  of  any  particular  cause  or  exigency  which  required  an  increase  of 
men  in  your  department  in  the  month  of  October,  1874  ? — A.  I  do  not.  Previous  to  Octo- 
ber, a  gieat  many  of  the  departments  in  the  yard  had  been  working  on  short  time. 

A.  A.  Woodward,  witness  (page  100) : 

Int.  7.  What  was  the  cause  of  the  increase  in  the  number  of  employes  about  November  1, 
1874  f— A.  Can*t  tell. 

Int  8.  Was  there  any  sudden  increase  in  the  amount  of  work  to  be  done  in  the  navy-yard 
at  that  time? — A.  There  was  a  vessel,  a  school-ship,  I  believe,  brought  there  to  be  finished 
off. 

T.  J.  MarstOD,  wituess  (page  105) : 

Int.  24.  Was  there  any  real  necessity  of  increasing  the  number  of  men  in  your  depart- 
ment during  the  month  of  October,  1874  f  If  you  say  yes,  was  it  other  than  a  political  oe- 
cessity,  so  called  7 — A.  There  was.    I  should  say  it  wasn*t  a  political  necessity. 

The  evidence  further  shows,  in  this  connection,  that  a  lar^e  namber 
of  the  employes,  in  consequence  of  having  no  work,  were  idle  a  greal 
portion  of  the  time,  playing  checkers,  holding  meetings,  loafing,  &c. 

William  B.  Splaine,  witness  (page  112) : 

Int.  3.  Who  was  the  foreman  of  your  department  in  the  fall  of  1874  T — A.  Thomas  J* 
Mars  ton. 

Int.  4.  About  how  many  men  were  then  employed  in  his  department  on  November  1. 
1874 1 — A.  Between  forty-five  and  fifty-five  men,  as  nigh  as  I  recollect. 

Int.  5.  How  many  of  these  men  were  actually  employed  on  the  Saint  Mary^s  while  sbe 
was  at  the  yard  ? — A.  I  should  judge,  on  an  average,  not  more  than  three  or  four. 

Int.  6.  Was  this  snfiicient  work  to  keep  the  men  employed  at  in  your  department  aboat 
November  1,  1874  ?— A.  No. 

Int  7.  Were  there  many  men  idle  about  that  time  ? — A.  I  should  judge  about  half,  lo«^ 
iug  around,  doing  nolh\nc!;  •,  no  work  for  them. 


DIGEST  OP  ELECTION  CASES.  611 

lot  8r  Abont  November  1,  1874,  did  you  go  tbroai^h  the  various  departmentfl  in  the 
navy-jard  durini^  working  hours  7  If  so,  please  state  what  you  saw. — A.  I  had  occasion 
to  go  from  where  I  worked  several  times  to  the  blacksmith  shop,  which  was  quite  a  dis- 
tance, and  also  went  to  different  shops  in  my  department  several  times.  Saw  lots  of  men 
loafing  in  every  place  I  went  to.  Saw  men  playing  checkers  during  working-hours. 
Saw  men  holding  a  kind  of  meeting  in  a  cellar  under  the  place  where  I  was  at  work. 

Int.  9.  How  many  men  playing  checkers;  how  many  looking  on? — A.  Two  plajing, 
eight  or  ten  looking  on. 

Int.  10.  How  many  men  were  there  at  this  meeting  or  caucus  of  which  you  have 
spoken? — A.  The  cellar  was  pretty  full.  I  should  judge  there  were  between  fifty  and  sixty 
men. 

Int.  11.  Did  the  men  employed  in  the  yard  seem  to  be  actively  employed  or  other- 
wise?—A.  Otherwise;  they  seemed  to  be  loafing  around,  doing  nothing;  that  is,  the  ma- 
jority. 

Int.  12.  While  you  were  in  the  yard  during  September  and  October,  1874,  did  you  eee 
Mr.  Rufus  S.  Frost  in  your  department,  and  at  any  time  with  Mr.  Marston,  your  foremau  f — 
A.  I  did,  two  or  three  times  in  the  shop,  inquiring  after  Mr.  Marston.  Saw  him  also  with 
Mr.  Marston  three  times  in  the  shop  or  office.  Saw  Mr.  Frost  going  through  the  yard  by 
the  shop  several  times  in  his  carriage. 

Int.  13.  State  whether  or  not  Mr.  Man  ton,  your  foreman,  was  an  ardent  supporter  of 
Mr.  Frost  in  the  Congressional  campaign. — A.  I  should  judge  he  was  from  what  I  could 
hear. 

Cross-iut.  18.  Where  was  this  meeting  held  of  which  you  spoke,  and  for  what  purpose, 
if  vou  know,  and  name  all  persons  who  were  present  ? — A.  I  should  judge  about  a  week 
before  election;  somewhere  aboui'there;  I  don*t  exactly  know  the  purpose.  They  were 
all  laborers,  as  nigh  as  I  could  understand.    I  didn't  know  them. 

Cross-in t.  19.  At  what  hour  in  the  day  was  this,  and  how  long  did  the  meeting  hold  ^ — 
A.  It  was  between  the  hours  of  2  and  4  p.  m.,  and  lasted  nearly  that  time. 

Cross-int.  20.  Describe  particularly  the  place  where  it  was  held. — A.  In  the  cellar  under- 
neath the  iron-platers*  shop  I  worked  in. 

Cross-int.  21.  Were  you  within  hearing  of  anything  that  was  said;  if  so,  what  was  said, 
and  did  you  see  anything  done;  if  so,  what  f— A.  I  was  not  within  hearing  of  it.  1  saw 
lota  of  men  sitting  down  and  standing  round  when  I  went  out  at  back  side  of  the  shop. 

E.  A.  ShamaD,  wituess  (page  101) : 

Int.  6.  Did  the  men  employed  in  the  navy-yard  have  steady  work  or  not  ?— A.  What  was 
there  was  steady  at  work. 

Int. 7.  While  you  were  in  the  yard,  did  you  see  many  men  idle? — A.  I  did. 

Int.  8.  Did  you  see  many  men  there  who  did  not  understand  the  work  about  which  they 
were  employed  ? 

(Objected  to. ) 

A.  I  did. 

John  H.  Eoberts,  witness  (page  117): 

Int.  7.  Were  the  men  in  the  iron-platers*  department  kept  constantly  busy  ? — A.  Gener- 
ally, I  do  not  think  they  were. 

That  these  men  were  employed  for  political  reasons,  and  for  the  pur- 
pose of  inducing  them  to  vote  for  the  contestee,  is  clearly  shown  from 
the  fact  that  it  was  so  understood,  and  was  a  subject  of  common  talk 
among  them,  it  was  a  matter  of  public  notoriety  entering  into  the 
public  prints,  and  wah  much  read  in  the  papers. 

Ed.  T.  Nichols,  witness  (page  102)  : 

Int.  JO.  Was  it  not  a  matter  of  public  notoriety  that  the  larger  part  of  the  men  employed 
during  the  period  above  mentioned  were  employed  for  political  reasons  and  for  the  purpose 
of  securing  votes  for  the  election  of  candidates  for  Congress  ? — A.  I  heard  a  great  deal  of 
talk  to  that  effect,  and  also  read  much  in  the  papers  to  the  same  effect. 

William  B.  Splaine,  witness: 

Int.  14.  State  whether  or  not  it  was  the  common  talk  among  those  employed  in  the 
navy-yard  that  they  were  employed  for  political  reasons  and  for  the  purpose  of  secur- 
ing their  votes. — A.  One  man  in  there  told  me  he  was  employed  for  the  purpose  of 
supporting  Mr.  Frost.  He  was  president  of  a  Frost  club  in  East  Boston.  He  said  he 
secured  a  steady  job  all  winter  from  Mr.  Marston  for  supporting  Mr.  Frost.  He  worked 
about  five  or  six  days  after  the  election  and  was  discharged.  He  told  me  after  he  was  dis- 
charged, feeling  displeased  about  it.  In  my  department  it  was  the  common  talk  that  thev 
were  employed  for  political  reasons  ;  also  all  through  the  yard,  among  diiferent  gangs  with 
whom  I  had  conversation,  I  heard  the  same  thing. 
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Cross'int.  22,  Can  you  name  one  single  person,  besides  Clancj,  whom  joa  heard  saj 
anything  about  being  hired  for  polit'cil  reasons  T  Give  the  name  and  address,  if  yon  can, 
of  every  such  person. — A.  I  cannot,  no  more  than  the  general  talk  of  the  people  aronnd  the 
shop,  in  the  yard,  and  in  the  streets  also. 

Cross-int.  23.  Can't  you  give  one  single  name,  if  it  was  so  common  f — A.  Yes  ;  Patrick 
Sullivan  was  one  man  who  worked  in  the  yard  at  the  time.  Jeremiah  Maloney  another. 
John  Momtain,  and  several  other  men  I  might  mention.    Fifty  of  them,  probably. 

On  thedayof  tbeelection  one  Simon  McKay,  aqaarterman  iuthenav^*- 
yard,  bad  charge  of  the  tickets,  and  was  stationed  at  a  convenient  place 
to  intercept  the  employes  on  their  way  to  the  polls. 

Int.  2.  On  November  3,  1674,  were  yon  at  the  Atlantic  wharf,  East  Boston,  during  the 
day  ?— A.  I  was. 

Int.  3.  While  there,  did  you,  at  ai.y  time,  see  one  Simon  McKay,  a  quartemian  in  the 
navy-yard,  Charlestown  ;  and,  if  so,  what  was  he  doing? — A.  I  did;  he  was  standing  at 
the  head  of  the  wharf  as  I  passed  out  of  the  gate ;  he  had  some  ballots  in  bis  hand. 

Int.  4.  What  did  he  appear  to  be  doing  with  those  ballots,  or  what  was  he  dotog  f 

(First  part  of  interrogatory  objected  to.) 

A.  He  was  standing  with  the  ballots  in  his  hands;  I  passed  out  quick  in  a  carriage. 

Int.  5.  Was  it  customary  at  that  time  for  boats  containing  men  from  the  navy-yard,  who 
resided  in  East  Boston,  to  land  at  the  Atlantic  wharf  7 — A.  Yes. 

That  these  employes  voted  is  verified  by  the  checklists,  put  in  evi- 
dence in  the  ca*e  without  objection. 

Frank  E.  Dodge,  witness  for  contestee,  swears  that  he  was  employed 
in  Marston's  department ;  that  the  witness  Splaine  had  a  steady  job  of 
turning  block  pins  from  September  1  until  his  discharge;  that  there 
was  constant  and  necessary  work  for  all  the  men  in  that  department ; 
that  it  is  not  true  that  the  men  were  idle,  playing  checkers,  holding  a 
caucus  or  meeting  under  the  machine  shop ;  that  he  does  not  know  of 
any  oflBcer  or  other  person  in  the  navy  yard  attempting  by  any  means 
or  influence  to  dictate  or  control  the  vote  of  any  employ^  in  favor  of 
any  candidate  or  party. 

David  Morrill  swears  he  was  employed  in  Mardton's  department,  and 
there  was  no  lack  of  work  in  that  department  during  September  or  Oc- 
tober ;  that  the  men  he  saw  were  not  idle ;  that  no  such  meeting  as  the 
one  described  by  Splaine  was  held  under  the  machine-shop,  neither  did 
the  men  play  checkers  during  business  hours.  He  never  heard  of  auy 
undue  influences  being  used  by  any  one  in  the  navy-yard  to  dictate  or 
in  the  slightest  degree  interfere  with  the  votes  of  any  employCsS  in  the 
yard. 

Charles  II.  Leach,  witness  for  contestee,  testifies: 

lut  II.  So  far  as  you  know,  or  have  heard  or  believe,  were  any  improper,  illegal,  or  dis- 
honorable means  whatever  used  by  any  committee  or  any  other  person  or  persons  to  in- 
fluence or  control  votes  in  favor  of  Mr.  Frost  or  the  Republican  party  in  that  district  f— A. 
To  my  knowledge  there  were  no  such  means  used.  I  never  lizard  such  means  were  used, 
or  believed  any  were. 

Int.  12.  State  whether,  so  far  as  yon  know,  any  votes  were  bought  or  influenced  by  the 
use  of  money,  or  by  promise  of  work  or  position,  or  any  other  undue  influences. — A.  I  ha?e 
no  knowledge  of  any  such  means  being  used  ;  I  don't  believe  there  were. 

This  witness  has  certainly  forgotten  his  letter  to  Sampson  (heretofore 
cited),  in  which  he  urges  the  employment  of  a  man,  stating  that  ^*  he  is 
capable.of  doing  good  service.  •  •  •  •  •  We  will  use  him  at  tbe 
polls  on  Tuesday.'' 

Thomas  J.  Marston,  called  for  contestee,  testifies  that  he  was  foreman 
of  the  iron-platers'  department  in  the  navy-yard ;  that  in  hiring  or  dis- 
charging of  men  he  made  no  discrimination  on  account  of  politics,  nor 
did  he  in  any  way  attempt  to  influence  the  votes  of  men  employed  in 
his  department.  He  knew  of  no  caucus  or  political  meeting  being  held 
by  the  men  in  the  navy-yard  during  business  hours,  nor  of  men  playing 
checkers,  nor  of  any  influence  used  by  any  officer  or  em  ploy  6  in  the 
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navy-yard  by  which  a  single  vot«  was  secured  to  Mr.  Frost  by  the  use 
of  mouey,  jiatrouage,  undue  influence,  or  promise  of  reward,  or  any 
other  false  or  fraudulent  methods. 

The  evidence  of  the  four  last-mentioned  witnesses  was  drawn  out 
principally  by  leading  questions,  in  the  absence  of  the  contestant,  and 
when  it  was  known  to  them  that  he  had  positively  declined  and  refused 
to  be  present  for  the  purpose  of  cross-examination,  because  the  witnesses 
were  not  called  within  the  time  prescribed  by  law  for  taking  testimony, 
and  it  is  only  by  the  consent  of  contestant  that  their  testimony  is  con- 
sidered. But  the  witness  (Marston)  had  previously  been  called  by 
contestant,  when,  on  cross  examination  by  counsel  for  the  contestee,  he 
was  asked : 

Cross-iut.  8.  Did  3'on  hire  any  men  whatever  with  reference  to  securing  any  votes  in  the 
fourth  Congressional  district  ? — A.  I  couldn't  say  that  I  did. 

Cross-int.  10.  8o  far  as  you  know,  was  one  single  vote  influenced  in  favor  of  Mr.  Frost 
by  the  circumstance  of  any  voter  being  hired  to  work  in  the  navy-yard? — A.  Not  that  I 
know  personally. 

When  testifying  in  the  absence  of  the  contestant  and  his  counsel,  the 
recollection  of  this  witness  was  clear,  and  he  was  able  to  give  positive 
and  definite  answers  to  the  leading  questions  propounded ;  but  when 
both  parties  were  present  with  their  counsel,  his  mind  seemed  somewhat 
clouded:  he  was  unable  to  give  clear  and  definite  answers  to  the  ques- 
tions; his  responses,  "I  couldn't  say  that  I  did,'^  *'Not  that  I  know  per- 
sonally," would  imply  a  doubt  or  reservation  in  the  mind  of  the  speaker, 
therefore  must  be  received  with  that  degree  of  allowance  due  to  such 
testimony.  It  must  also  be  remembered  in  this  connection  that  the  wit- 
nesses introduced  by  contestee  were  employes  in  the  department  of 
iron-platers,  over  which  Thomas  J.  Marston  acted  as  foreman,  and  which 
consisted  of  only  fifty  .or  fifty-five  employes,  and  their  evidence  relates 
particularly  to  that  department,  while  in  all  the  departments  of  the 
navy-yard  taken  together  the  employes  aggregate  near  fourteen  hun- 
dred men. 

From  all  the  testimony  in  this  case,  the  committee  are  forced  irresist- 
ibly to  the  conclusion  that  employment  was  given  to  those  men  as  part 
consideration;  and  that  they  entered  into  and  accepted  such  employ- 
ment with  the  full  understanding  that  they  were  to  vote  for  the  con- 
testee, and,  by  the  application  of  the  rules  of  law  heretofore  laid  down, 
the  votes  of  all  such  must  be  disregarded. 

It  is  a  species  of  bribery.  If  tolerated  and  encouraged,  strikes  at 
the  foundation  of  republican  government,  and  poisons  the  very  sources 
from  whence  all  legitimate  authority  flows.  No  system  of  government 
can  long  endure  wher^  public  opinion  tolerates  such  conduct.  Its  gen- 
eral prevalence  must  lead  to  anarchy  and  bloodshed,  and  loosen  the 
very  ligaments  binding  society  together.  It  strikes  a  fatal  blow  at  the 
social  compact.  It  overturns  all  just  distinctions  between  honesty  and 
corruption  in  the  delegation  of  authority  to  the  representatives  of  the 
people. 

No  language  can  too  strongly  express  our  disapproval  of  thie  prac- 
tices indulged  in  to  corrupt  the  ballot-box  at  the  navy-yard.  If  the 
election  of  members  of  Congress  is  made  to  depend  upon  the  will  of  the 
administration,  or  to  be  influenced  and  controlled  by  its  patronage, 
then  indeed  are  our  liberties  in  danger  and  the  elective  franchise  a 
farce.  When  the  administration,  through  its  officers,  exercises  its  pow- 
erful official  influence  by  its  patronage,  or  the  use  of  money,  to  induce 
electors  to  vote  for  its  favorites,  it  2yro8iitut€8  its  position  to  purposes  not 
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warranted  by  law,  and  justly  merits  tbe  coDdemnatioD  of  an  indiguant 
and  outraged  people. 

WABD  5,  BOSTON. 

Your  committee  has  unanimously  agreed  that  a  large  number  of  fraud- 
ulent and  illegal  votes  were  cast  for  the  silting  member  in  this  ward, 
by  persons  having  no  legal  right  to  vote,  and  by  persons  casting  more 
than  one  vote,  and  voting  many  times  each  ;  that  great  frauds  were  per- 
petrated by  the  friends  of  the  contestee  on  his  behalf ;  and,  after  a  careful 
and  full  examination  of  the  testimony,  which  is  voluminous,  they  have 
agreed  that  there  shall  be  deducted  from  the  vote  of  the  contestee  in  said 
fifth  ward  one  hundred  and  five  votes. 

WARD  2,   BOSTON. 

After  a  full  examination  of  the  testimony  touching  this  ward,  which 
is  also  quite  voluminous,  the  committee  has  unanimously  agreed  to 
deduct  from  the  vote  of  the  sitting  member  thirty  votes,  of  the  same 
character,  cast  by  the  same  class  of  persons,  and  in  the  same  way,  as 
the  votes  deducted  from  his  vote  in  the  Fifth  ward,  Boston. 

Winthrop. — In  the  town  of  Winthrop  your  committee  unanimously 
agree  that  two  illegal  votes  were  cast  for  the  sitting  member,  anil 
should  be  deducted  from  his  vote  in  said  town. 

It  is  also  unanimously  agreed  that  all  the  votes  set  forth  in  the  fol- 
lowing table  shall  be  counted  for  the  contestant  and  contestee  ^espec^ 
ively,  the  same  as  if  the  votes  had  been  cast  for  them  with  their  full 
names: 

Votes. 

Josiah  G.  Abbott,  of  Boston,  has .• 6, 511 

Judge  Abbott  has 2 

Josiah  G.  Abbott  has 4 

Josiah  G.  Abbott,  of  Chelsea,  has 5 

Abbott,  of  Chelsea,  has 1 

P.  G.  Abbott  has 1 

J.  G.  Abbott  has 2 

Abbott  has 0 

J.  G.  Abbott,  of  Chelsea,  has 2 

Total... 6,534 

Rufus  S.  Frost,  of  Chelsea,  has 6, 721 

Benjamin  Frost,  of  Chelsea,  has 1 

Eufus  S.  Frost  has 1 

Frost,  of  Chelsea,  has 1 

Eufus  S.  Frost,  of  Boston,  has 3 

R.  S.  Frost,  of  Chelsea,  has 2 

Total 6,  729 

Making  the  majority  for  Frost  195  on  the  original  count  of  votes,  in- 
stead of  210 ;  your  committee  are  of  opinion  that  these  votes  should 
have  been  counted  and  allowed  in  the  official  abstract,  by  the  board  of 
canvassers. 


DIGEST   OP   ELECTION   CASES.  615 

Vote  corrected!. 

Whole  Dumber  of  votes  cast  for  Bafus  S.  Frost  as  declared  by 

governor  and  council C,  721 

To  which  add  (as  per  above  table,  odd  votes) 8 

Total 6,729 

From  this  number  should  be  subtracted  illegal  votes  in  Win- 

throp 2 

Illegal  votes,  ward  2,  Boston 30 

Illegal  votes,  ward  5,  Boston 105 

Illegal  votes,  navy-yard 300 

Votes  thrown  out,  ward  4,  Ghelsea 575 

Total  to  be  subtracted 1,012 

Leaving  the  number  of  votes  legally  cast  for  Frost 5, 717 

Whole  number  of  votes  cast  for  Josiah  G.  Abbott  as  declared  by 

governor  and  council .....  6, 511 

To  which  add  (as  per  above  table,  odd  votes) 23 

Total 6,534 

From  which  subtract  vote  of  ward  4,  Chelsea 105 

6,429 
Frost's  total  vote 5,  717 

Majority  for  Abbott 712 

The  committee  therefore  recommend  the  adoption  of  the  following 
resolutions : 

Resolved^  That  Rufus  8.  Frost  was  not  elected  and  is  not  entitled  to 
a  seat  in  the  House  of  Representatives  in  the  Forty-fourth  Congress 
from  the  fourth  Congressional  district  of  Massachusetts. 

Resolved^  That  Josiah  G.  Abbott  was  elected  and  is  entitled  to  a  seat 
in  the  House  of  Representatives  in  the  Forty-fourth  Congress  from  the 
fourth  Congressional  district  of  Massachusetts. 

E.  F.  POPPLETON. 

R.  A.  DeBOLT. 

J.  F.  HOUSE. 

G.  M.  BEEBB. 

JOHN  T.  HARRIS. 

JO.  C.  S.  BLACKBURN. 

I  concur  in  the  result  of  the  majority  report,  but  not  in  that  part  of 
the  report  that  excludes  the  votes  of  ward  4  in  Chelsea. 

CHARLES  P.  THOMPSON. 
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MINORITY  REPORT. 

The  undersigned^  members  of  the  Committee  on  Elections^  to  tchom  teas  re 
f erred  the  matter  of  contest  in  the  case  ofJosiah  G.  Abbott  against  Rufus 
S.  Frostj  from  the  fourth  Congressional  district  of  Massachusetts,  beg 
leave  to  submit  the  following  minority  report : 

SPECIFICATION  OF   GROUNDS  OF  CONTEST. 

The  grounds  of  contest  are  seven  in  number,  and  are  in  substance  as 
follows : 

1.  Tbat  a  large  number  of  votes  at  said  election  were  counted  for  the 
sitting  member,  which  votes  were  never  cast  by  any  legal  voters  in  said 
district. 

2.  That  at  said  election  a  large  number  of  votes  were  cast  for  the  sit- 
ting member  by  persons  having  no  legal  right  to  vote,  and  by  persons 
casting  more  than  one  vote  and  voting  many  times  each,  and  votes  thus 
illegally  cast  were  counted  for  the  returned  member. 

3.  That  many  votes  were  cast  and  counted,  at  said  election,  for  the 
returned  member,  in  said  district,  by  persons  who  were  induced  to  cast 
said  votes  by  paying,  giving,  and  bestowing  upon  such  voters  gifts  and 
rewards,  and  by  promising  to  pay,  give,  and  bestow,  to  and  upon  such 
voters,  gifts  and  rewards. 

4.  That  eight  persons  were  appointed  by  the  United  States  marshal 
as  de])uty  marshals  at  said  election,  to  preserve  order  at  said  election  in 
ward  5  of  Boston,  at  least  six  of  whom  belonged  to  the  same  political 
party  as  the  contestee,  and  who  were  active  partisans  of  his  in  the  can- 
vass, one  of  whom  was  an  employ^  of  the  Boston  custom-bouse,  and 
that  these  deputies  were  permitted,  during  the  whole  time  the  votes 
were  being  received,  sorted,  and  counted  at  said  election  in  said  ward 
5,  to  be  present  behind  the  rails  and  in  the  place  where  said  votes  were 
being  received,  sorted,  aiid  counted,  having  all  the  time  full  access  to 
said  votes  as  well  as  to  the  check-lists. 

5.  That  a  large  number  of  votes,  cast  for  the  contestant  at  said  elec- 
tion in  ward  5  and  other  wards  of  Boston,  by  legal  voters,  were 
abstracted  and  removed  before  they  were  counted,  and  other  votes  for 
the  contestee  fraudulently  put  in  their  place,  which  were  counted  for 
him. 

6.  That  the  votes  and  checklist,  and  the  result  of  the  counting  of  the 
votes  in  ward  4,  Chelsea,  at  said  election,  were  not  returned  forthwith 
by  the  warden  of  said  ward  to  the  clerk  of  said  city  by  any  constable  iu 
attendance  at  said  election,  or  by  any  ward  oflBcer,  as  required  by  law, 
and  were  not  in  fact  returned  to  said  city  clerk  until  the  morning  follow- 
ing the  election. 

7.  That  a  large  number  of  votes  were  legally  cast  for  the  contestant 
which  were  not  counted,  although  clearly'  intended  to  be  votes  for  him. 

It  will  be  observed  that  the  first  three  of  the  above  grounds  of  con- 
test are  directed  to  the  whole  Congressional  district.  It  is  true  that  the 
first  two  of  them  name  the  several  voting-precincts,  while  the  third, 
which  relates  to  the  votes  cast  by  employes  of  the  Charlestown  uavj- 
yard,  only  names  the  district.  It  is  matter  of  grave  doubt  whether,  even 
where  the  contestee  does  not  except  to  the  legal  sufficiency  of  the  plead- 
ing, it  ought  not  to  be  interposed  by  the  committee  and  the  House, 
where  it  is  palpably  insufficient.  The  objection  to  the  first  and  secoud 
grounds  of  contest  is  not  so  obvious  and  glaring  as  to  the  third.  Tbe 
third  ground  of  contest  cannot  be  supported  either  by  the  statute  or  by 
tbe  adjudged  cases.      Wright  r*.  Fuller,  1  Bartlett,  152;  Vallandighau) 
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VS.  Campbell,  1  Bartlett,  223;  Ottero  mGallegos,  1  Bartlett,  177;  Van 
Wyck  V8.  Green,  2  Bartlett,  631 ;  Am.  Law  of  Elections,  §§  343,  344.) 

This  question  will  again  be  referred  to  before  the  conclusion  of  this 
report. 

AKSWEE  OF  TnB  CONTESTEE. 

1.  The  contestee  denies  all  the  material  allegations  of  the  notice  ol* 
contest. 

2.  The  contestee  avers  that  manj'  persons  not  qualified  voters  voted 
for  the  contestant;  that  many  persons  voted  for  him  more  than  once 
each ;  that  many  persons  were  fraudulently'  naturalized  and  cast  their 
votes  for  the  contestant,  contrary  to  the  law ;  that  many  votes  were  cast 
for  said  contestant  by  persons  who  were  induced  to  cast  said  votes  by 
paying,  giving,  and  bestowing  on  said  voters  gifts  and  rewards,  and  by 
promises  to  pay,  give,  and  bestow  upon  such  voters  gifts  and  rewards; 
and  that  a  conspiracy  has  been  formed  since  said  election  for  the  pur- 
pose of  fabricating  evidence  by  falsehood  to  impeach  contestee's  election. 

THE   ISSUES  RAISED  BY  THE  EVIDENCE. 

In  the  testimony,  the  grounds  of  contest  are  reduced  to  six. 

1.  The  votes  rejected  by  the  officers  of  election  in  consequence  of  the 
name  of  the  candidate  voted  for  being  either  only  partly  set  forth,  or 
the  Christian  name  omitted. 

2.  The  legality  of  the  votes  cast  by  C.  A.  Stevens  and  Frank  Tucker- 
man,  in  the  town  of  Winthrop. 

3.  The  election  and  returns  in  ward  5,  Boston. 

4.  The  election  and  returns  in  ward  2,  Boston. 

5.  The  election  and  returns  in  ward  4,  Chelsea. 

6.  The  legality  of  the  votes  cast  by  the  employes  of  the  Charlestown 
navy-yard. 

1.  The  votes  rejected  for  defect  in  naming  the  candidate, — The  evidence 
shows  that  there  were  31  votes  cast  on  which  the  name  of  the  person 
voted  for  as  the  candidate  for  Kepresentative  in  Congress  was  desig- 
nated as  follows : 

For  Judge  Abbott 2 

For  Abbott 6 

For  Josiah  G.  Abbott 4 

For  Josiah  G.  Abbott,  of  Chelsea 5 

For  Abbott,  of  Chelsea 1 

For  J.  G.  Abbott,  of  Chelsea 'J 

For  J.  G.  Abbott 2 

For  P.  G.  Abbott 1 

Total 23 

For  Benjamin  Frost,  of  Chelsea 1 

For  Rufus  S.  Frost 1 

For  Frost,  of  Chelsea 1 

For  Eufus  S.  Frost,  of  Boston 3 

For  R.  S.  Frost,  of  Chelsea 2 

Total 8 

It  is  admitted  that  Josiah  G.  Abbott,  of  Boston,  and  Eufus  S.  Frost, 
of  Chelsea,  were  the  only  persons  who  were  candidates  for  election  to 
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Congress  iu  this  district  at  the  election  held  in  November,  1874.  There 
can  be  no  serious  doubt  that  the  votes  above  referred  to  were  intended 
to  be  cast  for  them.  It  was  not  claimed  by  either  party  ou  the  argu- 
ment that  those  votes  should  be  excluded  from  the  count  in  settling  the 
contest  in  this  case.  We  therefore  agree  with  the  majority  of  the 
committee,  that  the  23  votes  above  mentioned  should  be  counts  for 
Josiah  G.  Abbott,  of  Boston,  and  the  8  votes  above  mentioned  should 
be  counted  for  Eufus  S.  Frost,  of  Chelsea. 

The  majority  returned  for  Mr.  Frost  is 210 

To  this  add  the  above  vote  allowed  him 8 

Making  his  vote „ 218 

Deduct  therefrom  the  above  vote  allowed  Abbott .  - 23 

And  it  leaves  Frost's  majority 195 

2.  Tlie  two  votes  in  Winthrop. — The  contestant  contests  the  legality 
of  the  votes  cast  by  Charles  A,  Stevens  and  Frank  Tuckerman  at  the 
election  in  the  town  of  Winthrop.  The  law  of  Massachusetts  (Stat. 
1874,  chap.  370,  §  0)  permits  a  person  who  is  not  assessed  on  the  Ist  day 
of  May  of  any  year  to  be  assessed  upon  presenting  to  the  assessors,  on 
or  before  the  I5th  day  of  September^  a  written  application^  containing  a  true 
statement  of  his  taxables,  and  satisfying  them  that  he  was  on  the  1st  of 
May  liable  to  be  assessed  iu  the  town  in  which  he  makes  the  applica- 
tion. The  list  of  persons  thus  assessed  must,  by  the  same  statute,  be 
deposited  with  the  city  or  town  clerk  on  or  before  the  Ist  day  of  October. 
In  order  to  be  a  legal  voter  at  any  election,  a  person  must,  in  addition 
to  possessing  the  other  legal  qualifications  of  an  elector,  have  paid  a 
poll-tax,  legally  assessed  upon  him,  in  the  State  within  two  years  previous 
to  the  election  at  which  be  claims  to  vote. 

The  right  of  these  two  men  to  vote  was  challenged  on  the  grounds — 
1.  That  they  were  not  residents  of  the  State  and  town  where  they  of- 
fered to  vote,  as  required  by  law;  2.  That  they  had  not  paid  any  poll- 
tax  legally  assessed  upon  them  in  the  time  and  manner  provided  by  law 
within  the  two  years  next  preceding  the  election  at  which  they  offered 
to  vote.  They  took  the  required  oath  and  each  was  permitted  to  and 
did  vote  for  the  returned  member.  In  our  judgment  there  is  no  suffi- 
cient evidence  to  overcome  their  declarations  on  oath,  when  challenged, 
that  they  were  residents  of  the  town  of  Winthrop,  so  as  to  be  eligible  to 
vote  if  otherwise  qualified.  They  were  young  unmarried  men.  Their 
residence  was  largely  a  matter  of  intention.  It  seems  to  us  that  there 
is  no  evidence  which  rebuts  their  sworn  declarations  on  the  question  of 
residence. 

The  other  question  is  one  which  involves  no  inquiry  into  intention. 
Their  application  for  assessment  was  made  upon  the  2d  of  November, 
1874,  and  they  were  both  assessed  upon  that  day  and  not  before.  Their 
names  were  put  upon  the  list  of  voters  when  they  presented  themselves 
to  vote.  To  hold  that  such  assessment  and  payment  of  poll-tax  were  a 
.  substantial  compliance  with  the  statute,  would  operate  to  defeat  its 
obvious  purpose.  It  is  suggested  that  these  votes  ought  not  to  be 
struck  off,  because  they  were  allowed  to  vote  in  accordance  with  the 
universal  usage  in  that  town,  permitting  persons  to  be  assessed,  pay  the 
tax,  and  vote,  as  these  two  men  did.  The  sufi&cient  answer  is  that  it  is 
our  duty  to  ascertain  and  apply  the  law  as  we  find  it  If  the  usage  exists 
and  its  wisdom  commends  it  to  the  legislature  of  that  commonwealth,  it 
ir/ii  doubtless  be  enacted  into  law.    Then  only  can  it  be  successfully 
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iQvokecl  as  a  rule  for  our  decision.  For  this  reasou  we  ap^ree  ^lith  the 
majority  in  striking  off  the  votes  of  these  two  men,  thus  reducing 
Frost'8  majority  to  193, 

3.  Ward  5  in  Boston, — The  specific  charges  of  fraud  contained  in  the 
notice  of  contest,  relating  to  this  ward,  have  been  set  forth  in  a  preced- 
ing part  of  this  report,  and  need  not  hero  be  repeated.  These  charges 
of  fraud  are  resolved  by  the  testimony  into  two : 

1.  Was  there  a  conspiracy  formed  in  this  ward  for  the  purpose  of 
oommitting  frauds  in  the  interest  of  the  returned  member  f 

2.  Was  any  fraud  actually  committed  in  this  ward  in  the  interest  of 
the  returned  member?    If  so,  what  is  its  character  and  extent  ? 

The  contestant  produced  two  witnesses  to  establish  the  existence  of 
a  conspiracy  to  commit  frauds  on  the  election  in  the  interest  of  the  re- 
turned member.  These  witnesses  are  George  A.  Galbraith  and  John  R. 
Stewart.  They  do  not  claim  that  the  returned  member  participated  in 
their  schemes  of  fraud.  The  story  of  these  men  seems  almost  incred- 
ible in  its  turpitude.  It  can  subserve  no  valuable  purpose  to  set  out  their 
testimony  or  to  enter  upon  any  analysis  of  it.  It  is  sufficient  for  our 
purpose  to  state  that  their  own  admissions  under  oath  show  t Jem  to  be 
scoundrels  of  the  vilest  type.  Their  career  in  crime  embraces  nearly  all 
the  years  of  their  manhood.  Their  congenial  places  of  resort  are  the 
haunts  of  shame  and  crime.  With  utter  shanielessness  they  boast  of 
their  part  in  this  pretended  conspiracy.  Thej'^  clothe  themselves  with 
infamy  as  with  a  garment.  The  story  of  these  conspirators  cannot,  un- 
corroborated, be  taken  as  true,  without  violating  one  of  the  most  wise  and 
salutary  principles  of  law.  They  not  only  lack  all  corroboration,  but, 
on  the  contrary,  they  are  contradicted,  upon  every  material  fact  testified 
to  by  them,  by  Thomas  J.  Galahan,  Patrick  G.  White,  Robert  W.  Mur- 
phy, and  Edward  Stevens,  whom  they  claimed  to  be  their  fellow-con- 
spirators. No  reasonable  doubt  can  be  entertained  that  George  A.  Gal- 
braith and  John  R.  Stewart,  to  the  other  crimes  which  they  freely  ac- 
knowledge they  areguilly  of,  have  superadded  the  crime  of  willful  and 
deliberate  perjury  in  their  testimony  in  this  case. 

ALLEGED  FRAUDULENT  VOTES. 

The  evidence  shows  that  there  was  a  large  number  of  ])ersons  whose 
names  appeared  on  the  voting-list  and  were  checked  by  the  election- 
board  to  show  that  the  persons  named  had  voted.  The  number  whose 
names  are  claimed  to  have  been  thus  checked  amounts  to  ninety.  Per- 
sons who  swear  that  their  names  are  the  same  as  those  checked  on  the 
list  as  having  voted,  and  that  they  are  residents  of  ward  5,  Boston, 
are  produe-ed,  and  testify  that  they  did  not  vote  at  said  election.  This  is 
by  no  means  conclusive  evidence  of  fraud.  There  may  have  been  more 
than  one  legal  voter  in  said  ward  having  the  name  voted  on.  In  addi- 
tion to  these,  there  are  forty  one  more  persons  whose  names  were  checked 
as  having  voted  at  said  election,  who  could  not  be  found  in  the  ward, 
after  diligent  search  made  in  about  two  months  after  the  November 
election.  Of  these  forty-one  persons,  the  names  of  twenty-one  could  not 
be  found  on  the  assessor's  list  of  taxpayers  resident  in  said  ward. 

After  careful  and  anxious  examination  of  the  whole  testimony  aflFect- 
ing  the  vote  in  this  ward,  the  committee  agree  that  there  should  be 
struck  from  the  vote  returned  for  Mr.  Frost  105  votes.  The  minority 
agree  to  this  as  a  compromise.  They  do  not  believe  that  fraud  was 
shown  as  against  the  party  friends  of  the  returned  member.  The  evi- 
dence failing  to  explain  how  these  apparent  irregularities  occurred^  the 
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minority  yielded,  to  avoid  a  fruitless  contest.  This  ward  gave  Mr.  Frost 
379  votes  and  Mr.  Abbott  353.  After  it  is  purged  as  above  agreed 
upon,  tlie  vote  would  stand,  for  Mr.  Frost  274  a?nd  Mr.  Abbott  353.  De- 
ducting from  the  majority  conceded  Mr.  Frost  aft^r  the  corrections  and 
deductions  heretofore  made,  which  is  193,  the  105  votes  struck  from  his 
vote  in  ward  5,  and  his  majority  is  88. 

4.  Ward  2  in  Boston, — The  contestant  claims  that  84  votes  should  be 
struck  from  the  aggregate  vote  of  517  returned  for  Mr.  Frost  in  this 
ward.  This  ward  lies  in  closer  proximity  to  the  navy-yard  than  any 
other  in  this  Congressional  district.  It  is  claimed  that  one  William 
Griffin  was  the  principal  instrument  in  the  hands  of  the  customhouse 
officers  of  Boston  in  organizing  in  this  ward  a  Frost  club,  composed  of 
about  200  persons,  of  whom  about  50  were  legal  voters  and  about  150 
were  not  voters ;  that  the  purpose  of  this  organization  was  to  enable  its 
members  who  were  not  lawful  voters  to  vote  at  the  November  election. 
It  is  claimed  that  Griffin,  and  other  persons  who  are  produced  to  swear 
to  the  perpetration  of  fraud  on  the  election,  did  so  because  of  a  quarrel 
with  their  employers.  The  testimon^'^  to  impeach  the  vote  in  this  ward 
comes  from  vicious  and  criminal  scources.  Much  of  it  is  manifestly 
false,  and  little  of  it  seems  worthy  of  consideration.  Griffin  had  been 
employed  in  some  menial  ca])acity  about  the  Boston  custom  house,  and 
being  discharged  for  cause,  was  ready  to  injure  his  former  friends.  The 
officers  in  charge  of  the  custom  house  are  made  the  especial  objects  of 
his  calumnies.  It  can  serve  no  useful  purpose  to  analyze  the  testimony 
of  Griffin  and  demonstrate  its  falsity ;  for  no  one  will  seriously  deny, 
after  reading  his  testimony,  that  he  is  a  fit  companion  for  Galbraith  and 
Stewart.  One  fact  ought  to  be  mentioned,  and  that  is  that  the  ground- 
work of  his  stor}^  rests  upon  the  large  number  of  persons  who  he  says 
were  not  voters  who  were  members  of  the  club  above  mentioned.  He 
testified  that  the  original  book  in  which  the  members'  names  were  signed 
had  been  carried  away  election  night,  and  he  did  not  know  where  it  was. 
Bernard  Clancy  testified  that  after  election  lie  repeatedly  saw  that  book  at 
William  Oriffin*s  house,  Idnes  Healy  testified  that  he  had  lived  ia  that 
ward  thirty-seven  or  thirty-eight  years ;  that  he  took  the  United  States 
census  in  that  ward  in  1870;  that  he  had  been  assessor  there  for  seven 
years,  including  the  year  1874  ;  that  he  had  been  a  member  of  the  club 
in  question,  and  personally  knew  most  of  the  members  to  be  voters ; 
that  he  had  examined  a  partial  list  of  the  members,  to  the  number  of 
108,  and  found  they  were  all  voters.  It  is  manifest  that  the  destruction 
or  concealment  of  the  book  containing  the  members'  names  was  a  part 
of  the  scheme  of  villainy  practiced  by  Griffin.  Nor  do  the  counsel  for 
the  contestant  seem  free  from  criticism  in  regard  to  the  list  of  members 
belonging  to  this  club. 

We  do  not  deem  it  important  to  go  into  the  testimony  any  further,  as 
the  majority  of  the  committee  agree  with  the  minority  to  compromise 
the  questions  involved  by  striking  off  only  30  votes  in  this  ward  from 
Mr.  Frost's  vote  as  returned.  We  desire  to  rei)eat  that  we  do  not  be- 
lieve that  Mr.  Frost  or  his  friends  are  proven  to  have  practiced  any 
fraud  upon  the  election  in  this  ward,  but  it  is  believed  that  without  their 
privity  some  fraudulent  voting  occurred,  and  the  number  is  fixed  at  30 
by  the  majority  and  minority  alike  yielding  to  effect  a  compromise  as 
to  the  contested  votes  in  this  ward.  His  vote  was  returned  as  517. 
Deduct  30,  and  it  leaves  his  vote  in  this  ward,  after  it  is  purged,  487. 
Deducting  the  30  votes  from  the  88  majority  above  given  Mr.  Frost,  and 
it  leaves  his  majority  58. 

5.  Ward  4  in  Chelsea, — The  contestant  urges  the  rejection  of  tbe 
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eatire  poll  in  ward  4,  Chelsea.    TLe  groaud  of  rejection  is  thus  stated 
in  his  notice  of  contest: 

Sixtb.  That  the  votes  and  check- list  and  the  result  of  the  counting  of  the  votes  in  ward 
4  in  said  city  of  Chelsea  at  said  election  were  not  returned  forthwith  by  the  warden  of  said 
ward  to  the  clerk  of  said  city  of  Chelsea,  by  any  constable  in  attendance  at  said  election,  or 
by  any  ward  officer,  as  required  by  law,  and,  in  fact,  were  not  returned  to  said  clerk  until 
the  morning  following  the  election. 

It  is  further  alleged  by  the  contestant  that  a  large  number  of  votes 
at  said  election,  viz,  more  than  the  contestee's  whole  majority,  were 
counted  for  him,  which  votes  were  never  cast  by  any  legal  voter  in  said 
city  of  Chelsea ;  and  also  that  in  said  city  of  Chelsea  a  large  number  of 
votes  were  cast  for  the  contestee  b^*  persons  having  no  legal  right  to 
vote,  and  by  persons  casting  more  than  one  vote  at  said  election,  which 
were  counted  for  the  contestee;  and  also,  that,  in  said  city  of  Chelsea, 
a  large  number  of  votes  were  legally  cast  for  the  contestant,  some  of 
said  votes  designating  his  residence  as  in  Chelsea,  some  of  them  having 
no  place  of  residence  designated,  some  of  them  giving  the  Initials  of 
his  Christian  name,  some  of  them  giving  the  initials  incorrectly,  instead 
of  the  Christian  name,  nsiug  the  title  '^J-udge."  The  provisions  of  the 
statute  of  the  commonwealth  applicable  to  the  returns  in  ward  4,  in  the 
city  of  Chelsea,  are  found  in  sections  40-43  of  chapter  376  of  acts  of  1874 : 

Sec.  40.  In  all  elections  in  cities,  whether  the  same  be  for  United  States,  State,  county, 
city,  or  ward  officer,  it  shall  be  the  duty  of  the  warden  or  other  presiding  officers  to  cause  al  I 
ballots  which  shall  have  been  given  in  by  the  qualified  voters  of  the  ward  in  which  such 
election  has  been  held,  and  after  the  same  shall  have  been  sorted,  counted,  declared,  and 
recorded,  to  be  secured  in  an  envelope,  in  open  ward  meeting,  and  sealed  with  a  seal  pro- 
vided  for  the  purpose ;  and  the  warden,  clerk,  and  a  majority  of  the  inspectors  of  tho  ward 
shall  indorse  upon  the  envelope  for  what  officers  and  in  what  ward  the  ballots  have  been 
received,  the  date  of  the  election,  and  their  certificate  that  all  the  ballots  given  in  by  the 
voters  of  the  ward,  and  none  others,  are  contained  in  said  envelope. 

Sec.  41.  The  warden  or  other  presiding  officer  shall  forthwith  transmit  the  ballots,  sealed, 
as  aforesaid,  to  the  city  clerk,  oy  the  constable  in  attendance  at  said  election  or  by  one 
of  the  ward  officers  other  than  the  cleik;  and  the  clerk  shall  retain  the  custody  of  the 
seal,  and  deliver  the  same,  together  with  the  lecords  of  the  ward  and  other  documents,  to 
his  successor  in  office. 

Section  43  contains  provisions  for  the  preservation  of  the  ballots  for 
sixty  days,  and  for  a  recount  of  them  by  the  board  of  aldermen  upon  a 
petition  therefor  by  ten  legal  voters  of  the  ward  asking  therefor. 

Section  43  contaius  similar  provisions  for  the  preservation  of  the  check- 
lists. 

To  establish  the  charge  that  the  ballots  and  checklist  in  ward  4,  in 
the  city  of  Chelsea,  were  not  forthwith  returned  to  the  office  of  the  city 
clerk  by  th6  constable  in  attendance  at  said  election,  the  contestant 
called  Samuel  Bassett,  city  clerk  of  Chelsea.    He  testified  as  follows : 

I  left  my  office  about  a  quarter  past  lip.  m.,  but  the  office  was  open  later  than  that.  I 
left  a  man  in  charse.  I  left  one  of  the  aldermen,  one  of  the  councilmen,  and  the  city 
messenger  there.  1  he  messenger  is  my  clerk,  and  has  one  of  the  keys  of  the  safe.  I  was 
told  by  the  clerk  that  thev  staid  fifteen  or  twenty  minutes  after  I  left.  He  locked  up  and 
went  home  then.  The  ballots  and  check-list  of  ward  4  were  not  returned  on  said  No- 
vember 3,  1874.  They  were  returned  to  me  first  about  7  o'clock  the  next  morning,  on  the 
4tb  of  said  November.  The  clerk  of  the  ward  and  the  police  officer  who  was  on  duty  elec- 
tion day  at  the  polls  in  that  ward  brought  them.  The  police  officer  was  not  a  constable. 
The  officer  brought  the  ballots  and  voting* list,  the  clerk  of  the  ward  the  returns.  They  were 
both  together. 

On  cross-examination  the  witness  testified : 

They  said  they  called  at  the  office.  I  do  not  know  as  they  stated  the  time.  My  im- 
pression is  it  was  about  12  midnight  when  they  came.  Finding  the  office  locked,  they 
carried  them  (t. «.,  the  ballots  and  clieck-list)  to  ibe  office  of  the  city  marshal,  and  put  them 
in  the  custody  of  William  P.  Daniels,  captain  of  the  night-watch.  They  remained  there 
till  the  next  morning,  when  they  were  brought  to  me.     The  votiog-liista  were  In  tV\«  %^\cl<^ 


622  DIGEST   OF   ELECTION   CASES. 

condition  as  now ;  to  say,  securely  bound  up  and  sealed  by  the  clerk  of  the  ward.  Tkt 
kallots  totre  deposited  in  a  bozy  which  was  duly  sealed  by  the  clerk.  The  seals  on  both  packages 
were  intactf  unbroken. 

The  most  that  cau  be  claimed  for  this  testimony  is  tbat  it  tends  to  prove 
that  the  ballots  and  checklist  were  not  returned  so  promptly  as  they  might 
have  been,  and  that  they  were  brought  by  a  police  officer  to  the  office  of 
the  city  clerk,  instead  of  by  a  constable.  The  provisions  of  the  statute 
above  quoted  must  be  construed  as  directory  under  the  precedents  of  this 
House  and  the  decisions  of  the  courts.  A  slight  delay  in  the  return 
of  the  ballots  and  check  list,  or  their  being  carried  by  a  police  officer 
instead  of  a  constable,  would  not  of  itself  vitiate  the  poll.  Tke  returns 
of  the  election  appear  to  have  been  constantly  in  the  custody  of  the 
clerk  of  the  election,  their  rightful  custodian,  from  the  time  they  were 
made  out  until  they  were  delivered  to  the  city  clerk.  No  suspicion  is 
cast  upon  the  returns,  and  we  have  them  before  us.  They  corroborate 
the  testimony  of  the  witness,  Bassett,  iu  proving  that  the  packages 
containing  the  ballots  and  check-list  had  not  been  tampered  with.  On 
a  recount  they  agreed  Kith  the  returns. 

The  testimony  of  the  witnesses  examined  by  the  contestee,  James  A. 
Dinning  and  Jeremiah  Norris,  fully  establish  the  fact  that  the  ballots, 
checklist,  and  returns  were  not  tampered  with,  and  that  they  were  de- 
livered to  the  city  clerk  in  the  identical  condition  in  which  they  left  the 
hands  of  the  officers  who  held  the  election,  and  without  unnecessary 
delay. 

James  A.  Dinning  testified  as  follows  : 

My  tif^e  is  twenty-five  years ;  have  resided  in  Chelsea  all  my  life ;  have  been  a  poiice 
officer  two  years.  1  was  a  police  officer  on  November  3,  1874,  with  the  power  of  a  eonstabley 
and  I  attended  the  election  in  ward  4,  Chelsea,  tbat  day.  I.  remained  until  the  votes  were 
counted  and  the  ballots  were  sealed  up,  and  np  to  1 1.45  p.  m.  The  count  was  completed  and 
the  ballots  sealed  up  about  1 1.45  p.  m.  The  officers  were  busy  all  the  time;  can't  say  whj 
thev  were  so  long.  Alonzo  R.  James  was  the  warden  ;  canH  state  positively  his  polities ; 
understand  he  is  a  Democrat.  I  am  a  Demovrat;  always  voted  the  Democratic  ticket.  When 
the  ballots  in  ward  4  were  sealed  up  they  were  delivered  to  me;  I  carried  them  to  the  citj 
hall  (Chelsea) ;  the  hall  being  fastened,  I  carried  them  to  the  city  marshaUs  office.  The 
captain  of  the  night-watch,  William  P.  Daniel,  took  them,  and  the  next  morning  I  delivered 
them  to  the  city  clerk,  the  box  being  in  the  same  condition  as  when  I  carried  it  the  night  befon 
to  the  city  hall ;  the  seals  were  intact.  William  P.  Daniel  is  second  assistant  marshal  of  the 
city  of  Chelsea,  and  captain  of  the  night-watch.  He  is  also  a  constable.  He  is  a  Republican, 
as  far  as  I  know.  There  was  no  delay  so  far  as  1  know,  and  I  believe  the  time  was  used  in 
counting  the  ballots,  to  the  best  of  my  knowledge.  The  tickets  were  badly  split  and 
scratched.  I  have  heard  some  claim  of  unfairness.  Some  claimed  on  the  delay;  some  that 
I  carried  the  ballots  as  I  did.  The  majority  of  both  parties,  in  my  opinion,  believe  the 
election  fair. 

Jeremiah  Norris  testified  as  follows: 

My  age  is  thirty- three  years.     Resided  in  Chelsea,  Mass.,  about  fifteen  years — ward  4, 
Chelsea.    Am  a  clerk.     Was  clerk  of  the  ward  at  the  election  in  ward  4,  Chelsea,  on  Novem- 
her  3,  1874.     I  performed  the  duties  of  that  office  on  that  day,  and  was  present  all  day  in 
the  ward-room,  except  half  an  hour.     I  assisted  through  the  day  and  evening  in  counting 
the  ballots.    Alonzo  R.  James  was  warden.    I  think  him  to  be  a  Democrat,  but  his  politics 
are  not  well  known  to  me ;  he  is  not  an  active  politician.    He  was  present  during  tne  day 
performing  the  duties  of  warden.    The  inspector  superintended  the  counting.     If  any  point 
was  to  be  decided,  it  was  referred  to  the  warden.     The  polls  closed  at  twenty  minutes  past 
4  p.  m.     With  the  exception  of  about  fifteen  minutes,  I  remained  af^er  the  polls  clo«ed; 
helped  count  the  ballots ;  saw  the  box  after  it  was  sealed  up  and  delivered  to  a  police  officer 
acting  as  constable,  James  A.  Dinning.    The  work  was  completed  about  quarter  to  1% 
midnight ;  wouldn't  vary  five  minutes.    The  delay  was  because  the  ballots  were  badly 
scratched  and  it  took  a  long  time  to  count  them.    There  was  no  other  reason,  in  fact,  for 
delay  iu  making  the  returns.    During  the  evening,  between  9  and  10  p.  ra.,  an  inspector, 
while  we  were  at  work  counting,  told  me  somebody  sent  word  to  keep  back  the  return  till 
ward  2,  Boston,  had  sent  in  its  returns.     I  spoke  to  the  warden  about  it.     No  notice  wis 
taken  of  it.     We  worked  as  hard  as  we  coula  to  complete  our  returns.    The  election  was 
faiTf  and  Tve  heard  no  one  say  otherwise.    Haskell  D.  Smith  was  inspector  of  the  election. 
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This  testimouy  (and  it  is  the  whole  of  it)  dispels  every  shadow  of 
doubt  as  to  the  fairness  of  the  election  and  returns  in  ward  4,  Chelsea, 
It  would  oppose  the  current  of  authority  to  reject  a  whole  poll  on  such 
testimony. 

HEARSAY  EVIDENCE  TO  IMPEACH  THIS  POLL. 

The  contestant,  however,  attempts  to  cast  doubt  upon  the  conduct  of 
the  officers  of  the  election  after  the  close  of  the  polls.  He  insists  that 
all  the  other  voting-precincts  in  Chelsea  and  Boston  had  completed 
their  labors  and  had  sent  in  their  returns  as  early  as  8  or  9  o'clock  p.  m., 
on  November  3,  1874,  and  that  if  the  ofiicers  holding  the  election  in 
ward  4,  Chelsea,  had  been  intent  on  the  honest  performance  of  their 
duty  they  could  have  completed  their  labors  and  had  their  returns  de- 
livered at  the  office  of  the  city  clerk  at  as  early  an  hour. 

1.  It  is  not  alleged  in  the  notice  of  contest  that  there  was  any  fraud- 
ulent conduct  or  conspiracy  on  the  part  of  the  officers  holding  the  elec- 
tion to  withhold  improperly  the  ballots,  check-lists,  and  returns.  The 
contest  is  grounded  on  the  single  fact  that  they  were  not  returned  forth- 
icithy  and  that,  as  a  legal  consequence,  their  delivery  on  the  morning  of 
November  4, 1874,  was  too  late  to  comply  with  the  law.  Hence  it  was 
insisted  that  the  return  from  this  ward  must  be  rejected.  Ko  rule  of 
law  will  permit  the  contestant  to  shift  his  ground  of  contest  and  for  the 
first  time,  in  his  te^^timouy,  attack  the  honesty  of  the  officers  holding 
the  election  by  attempting  to  show  that  the  ballots,  check-list,  and  re- 
turns were  held  back  in  consequence  of  a  fraudulent  arrangement  there- 
for. No  such  issue  was  tendered  in  the  pleadings,  and  it  would  reverse 
the  most  salutary  rules  of  law  to  permit  it.  The  rule  is  elementary  that 
the  proofs  must  be  confined  to  the  issues.  *'  The  evidence  must,  there- 
fore, be  confined  to  the  point  in  issue,  and  must  be  relevant."  (Am.  L. 
Elec ,  §  306.)  Such  is  the  language  of  all  the  authorities.  We  submit 
that  neither  law  nor  the  precedents  of  the  House  justify  the  departure 
from  it  in  this  case.  But  as  the  majority  have  determined  to  do  so,  we 
have  no  alternative  but  to  follow  them  in  the  evidence,  to  see  whether  it 
joslifies  any  charge  of  fraud  on  the  part  of  any  of  the  officers  connected 
with  the  election  in  ward  4,  Chelsea. 

THE   CASE  OUTSIDE  THE  ISSUES. 

To  overcome  the  legal  presumption  that  these  sworn  officers  performed 
their  duty  faithfully,  and  to  rebut  the  testimony  of  Dinning,  Norris,  and 
Bassett,  that  the  ballots,  check-list,  and  returns  had  not  been  tampered 
with,  and  that  the  election  and  canvass  were  fair,  the  contestant  pro- 
daces  the  testimony  of  Augustus  Andrews  and  Dexter  A.  Tompkins. 
On  his  direct  examination,  Andrews  testified  as  follows : 

M J  age  is  twenty-two  years ;  I  reside  at  No.  5  iBaldwin  Place,  Boston;  am  counselor 
at  law ;  I  went  to  the  ward-room  of  ward  4,  Chelsea,  at  twenty  minutes  or  quarter  of  10 
o'clock  in  the  evening.  When  I  went  in  there  were  six  or  eight  men  present,  one  or  two 
of  whom  were  police  officers.  Some  of  those  present  were  inside  of  the  rails,  a  few  out- 
side. They  were  doine  nothing,  unless  one  or  two  were  writing.  I  asked  them  if  they 
coald  give  me  their  figures — tne  vote  both  for  Frost  and  Abbott  in  that  ward.  I  asked 
them  if  they  had  forwarded  their  returns ;  they  said,  **  yes,  they  had  just  sent  them  down.** 
I  did  not  see  any  check-lists  or  ballots  in  the  room.  I  immediately  drove  back  to  the  city 
marshal's  office  in  Chelsea,  and  asked  a  police  officer  if  he  had  received  the  figures  of  the 
votes  in  ward  4.  He  said  he  had,  and  gave  them  to  me.  They  corresponded  to  those  given 
to  me  just  previously  at  the  ward-room  of  ward  5.     {Sic.) 

On  cross-examination,  be  testified: 

cannot  tell  exactly  what  those  figures  were.    I  think  about  400,  or  a  little  more,  for 
Frost,  and  about  150  for  Abbott.     I  do  not  pretend  to  have  a  distinct  remembrance  <^(\^.    ^ 
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cannot  state  tbe  names,  or  in  any  way  identify  the  persons  from  whom  I  obtained  mj  in- 
formation. I  obtained  the  figures  at  the  other  wards  that  evening,  preyious  to  gome  to  ward 
4.  I  received  the  figures  from  the  whole  Congressional  district.  Winthrop  ana  Revere 
were  the  last  I  received  ;  wsrJ  4,  Chelsea,  next  to  the  last.  I  made  a  memorandum  at  the 
time ;  it  is  not  now  in  existence.  I  footed  up  tbe  results,  and  they  gave  Frost  a  majority 
of  21.  I  cannot  now  state  the  wards  or  towns  in  which  my  figures  proved  incorrect. 
There  w^ere  three  or  four.  My  memorandum  has  been  destroyed  ;  it  was  taken  on  simple 
strips  of  paper,  waste-paper ;  it  was  nothing  I  cared  for  only  to  know  the  result. 

It  will  not  be  seriously  contended  that  this  roan's  testimoDy  is  saffi- 
cient  to  impeach  the  election  and  returns  in  ward  4,  Chelsea.  It  is  of 
the  roost  trivial  character ;  so  much  so,  as  scarcely  to  roerit  considera- 
tion. The  only  apology  which  can  be  offered  for  doing  so  is  the  appar- 
ent confidence  and  sincerity  with  which  the  contestant  pressed  it  upon 
the  attention  of  the  committee.  If  such  testimony  should  be  held  suffi- 
cient to  impeach  this  poll,  it  will  prove  no  difficult  task  to  reverse  the 
result  of  any  election.  To  vitiate  a  poll,  and  justify  the  rejection  of  the 
returns  of  an  election,  the  testimony  ought  to  be  clear  and  convincing 
in  its  character.  It  roust  establish  fraudulent  conduct  on  tbe  part  of 
the  officers,  or  some  of  them  at  least,  charged  with  the  duty  of  conduct- 
ing the  election,  certifying  the  result,  or  making  the  returns.  At  most, 
this  evidence,  if  the  story  is  believed,  only  tends  to  show  that  the  wit- 
ness did  not  know  what  the  officers  of  the  election  were  doing  when  be 
visited  the  ward-room,  and  that  some  unknown  person  told  him  the  re- 
turns had  been  sent  down,  and  that  the  votes  for  Frost  and  Abbott,  as 
given  him  by  some  one  at  the  ward-room,  corresponded  with  those  given 
to  him  at  the  city  marshal's  office,  a  place  to  which'the  returns  were  not 
to  be  sent.  Considering  the  witness's  admission  that  he  visited  all  the 
polling-places  in  the  Congressional  district  on  the  evening  of  the  day  of 
the  election,  to  obtain  the  vote,  that  he  made  a  memorandum  thereof 
which  had  been  destroyed  before  he  testified,  and  it  casts  such  doubt 
on  his  testimony  that  it  seems  ntterly  valueless  for  the  purpose  of  im- 
peaching the  return  in  ward  4,  Chelsea. 

FURTHER  HEARSAY  TESTIMONY. 

The  contestant  further  seeks  to  impeach  the  election  and  returns  in 
ward  4,  Chelsea,  by  the  testimony  of  Dexter  A.  Tompkins.  This  witness 
testified  in  substance  that  he  is  forty-seven  years  old;  has  resided  in 
ward  1,  East  Boston,  twenty-five  years;  that  Ifie  is  a  music-teacher  and 
a  representative  to  the  general  court;  that  he  is  acquainted  with  one 
E.  K.  McMichael,  a  resident  of  his  ward,  an  attach^  of  the  custom  house 
in  some  capacity — he  don't  know  what;  that  McMichael  took  an  active 
interest  in  politics  in  1874,  on  the  Republican  side ;  that  he  saw  McMi- 
chael on  the  evening  of  November  3, 1874 ;  had  very  little  conversation 
with  him ;  it  was  simply  at  the  close  of  the  polls  in  ward  1 ;  that  he 
merely  gave  him  an  invitation  to  supper  with  the  rest  of  the  ward 
officers ;  that  he  (McMichael)  was  an  inspector  at  the  election  in  ward 
1,  Boston ;  that  he  next  saw  him  the  evening  of  November  4, 1874,  at 
the  counting-room  of  Webstei-'s  stable  in  East  Boston ;  that  quite  a 
number  were  present,  and  he  (McMichael)  stated  that  he  went  to  Chel- 
sea and  directed  or  told  the  ward  officers  of  ward  4,  Chelsea,  to  retain 
their  returns  until  they  heard  from  ward  2,  Boston  ;  that  he  was  ques- 
tioned by  a  gentleman  present  why  be  did  so,  and  what  right  they  bad 
to  withhold  their  returns  alter  they  were  made  up.  His  (McMichael's) 
reply  was  that  he  made  them  or  directed  them  to  withhold  them,  and 
that  they  did.  On  his  cross-examination  this  witness  testified  that  there 
was  not  any  intimation  or  suggestion  in  his  hearing  that  any  fraud  was, 
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or  was  to  be,  practiced  in  relation  to  those  votes  under  any  circumstances; 
that  no  reason  was  given  for  holding  back  the  returns  in  ward  4,  Chel- 
sea; the  fact  was  simply  stated.  This  testimony,  overheard  in  a  stable, 
is  of  a  kind  that  would  be  admitted  in  no  court  of  justice  governed  by 
the  ordinary  rules  of  evidence.  But  admit  that  it  establishes  the  fact 
that  McMichael  did  visit  the  officers  holding  the  election  in  ward  4,  Chel- 
sea, and  that  he  directed  them  to  hold  back  their  returns  till  they  heard 
from  ward  2,  Boston,  and  that  they  promised  to  do  so,  and  yet  under  no 
rale  of  law  can  it  be  claimed  to  impeach  their  returns.  It  is  simply  the 
most  trivial  and  inconsequential  hearsay.  It  casts  no  doubt  on  the  elec* 
lion  or  returns  in  ward  4,  Chelsea.  It  needed  no  serious  refutation.  Mc- 
Michael was,  however,  sworn  as  a  witness  for  the  returned  member. 
(Record,  p.  311.)  He  was  examined  as  to  his  connection  with  the  re- 
turns in  ward  4,  in  Chelsea.    He  was  asked  the  following  question: 

QaestioD  6.  As  a  matter  of  fact,  did  yon  have  anything  to  say  or  do  with  those  returns,  or 
had  jou  a  word  or  talk  with  any  person,  or  prive  a  word  of  advice  regarding  the  same  ? — 
Answer.  Not  one  word  to  any  person,  nor  had  anything  to  do  with  the  matter. 

He  further  testified  that  it  was  not  true  that  on  the  evening  of  No- 
vember 4,  1874,  he  said,  in  Tompkins's  hearing,  that  he  had  notified  the 
officers  of  any  wards  in  Chelsea  to  hold  back  their  returns  till  the  vote 
in  ward  2,  Boston,  had  been  heard  from.  He  testified  that  one  evening, 
shortly  after  election,  he  met  Benjamin  Palmer  and  others  at  the  office 
in  Webster's  stable;  that  he  couldn't  say  whether  Tompkins  was  there 
or  not;  that  Palmer  asked  him  why  they  didn't  get  the  returns  in  sooner 
from  Chelsea;  that  he  replied  he  supposed  the  same  game  would  be 
played  on  Frost  as  was  played  on  Burlingame;  that  was,  that  ward  2 
held  back  long  enough  to  ascertain  how  many  votes  were  wanted  to  de- 
feat Burlingame;  that  this  was  a  joking  and  jovial  conversation;  that 
he  merely  answered  Palmer  in  his  own  way.  This  is  the  whole  evidence 
produced  to  impeach  the  poll  in  this  ward. 

It  is  only  another  illustration  of  the  unreliability  of  hearsay  evidence. 
The  conclusion  seems  irresistible  that  the  witness  Tompkins  bad  wholly 
misconceived  the  drift  and  purpose  of  the  conversation  between  Mc- 
Michael and  Palmer  which  he  had  overheard.  On  the  whole  testimony, 
the  undersigned  feel  no  doubt  that  the  election  and  returns  in  ward  4, 
in  Chelsea,  were  fair,  and  the  result  must  stand  as  declared.  To  reject 
it  would  be  to  defeat  the  will  of  the  people,  without  a  shadow  of  evi- 
dence to  justify  it.  "So  proof  has  been  adduced  to  show  that  any  illegal 
vote  was  received  and  counted  in  that  ward;  or  that  any  legal  vote  was 
rejected ;  or  that  any  vote  cast  was  refused  to  be  counted ;  or  that  any 
person  voted  more  than  once.  These  observations  dispose  of  all  the 
grounds  urged  for  the  rejection  of  the  vote  in  ward  4,  in  Chelsea.  Our 
conclusion  is  that  the  vote  as  returned  must  stand.  It  cannot  be  re- 
jected except  by  a  disregard  of  the  law  and  evidence.  It  would  defeat 
the  honestly-expressed  will  of  the  legal  electors  at  the  ballo^box. 

6.  The  Charlestown  navy  yard  vote. — The  only  portion  of  the  notice  of 
contest  under  which  any  question  can  arise  as  to  the  vote  of  the  em- 
ployes in  the  navy -yard  is  the  third  specification.    It  is  in  these  words: 

Third.  Thai  many  votes  were  cast  and  counted  at  said  election  for  you  (the  returned  mem- 
ber) in  said  fourth  Congressional  district  by  persons  who  were  induced  to  cast  said  votes  by 
paying,  giving,  and  bestowing  upon  such  voters  g^fts  and  rewards,  and  by  promising  to  pay, 
give,  and  bestow  to  and  upon  such  voters  gifts  and  rewards. 

The  act  of  Congress  to  prescribe  the  mode  of  obtaining  evidence  in 
cases  of  contested  elections  provides,  among  other  things,  that  the  con- 
testant shall,  '^  within  thirty  days  after  said  election,  give  notice  in  writ- 
ing to  the  member  whose  seat  he  intends  to  contest;  and^  in  such  notica^ 
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shall  specif y  particularly  the  grounds  on  which  he  relies  in  such  contest^ 
Mach  discussion  has  arisen  as  to  what  is  to  be  anderstood  by  the  words, 
^'  shall  specify  particularly  the  grounds  of  contest  on  which  he  relies.^  It 
may  be  doubted  whether  any  definition  can  be  formalated  which  will 
accnrately  fix  the  limits  of  these  words  so  as  to  determine  by  snch  defi- 
nition whether  the  gronud  of  contest  is  in  snbstantial  conformity  to  the 
Btatnte  or  not.  It  is  evident  that  it  was  the  purpose  of  the  framers  of 
the  law  to  require  the  averments  in  the  notice  of  contest  to  be  as  certain 
and  definite  as  the  facts  of  the  case  would  permit.  The  notice  ought  to 
be  sufficiently  specific  as  to  the  time,  place,  and  nature  of  the  charge, 
to  put  the  returned  member  on  notice  and  enable  him  to  prepare  his 
defense  and  thus  prevent  any  surprise. 
In  Amer.  Law  of  Elec.,  section  344,  it  is  said : 

It  seems  settled  by  the  decisions  of  the  House  of  Representatives  that  a  notice  is  ^ood 
nnder  the  law,  if  it  specify  the  number  of  illegal  votes  polled,  ybr  wham  polled,  whan  and  tehen 
polled,  without  specifying  the  names  of  the  illegal  voters.  (Wright  vs.  Fuller,  1  Bartlett, 
152;  Vallandigham  v«.  Campbell,  1  Bartlett,  223 ;  Ottero  v«.  Gallegos,  1  Bartlett,  177.) 

This  author  declares  that  it  is  settled  as  the  law  of  this  House  that 
snch  notice  must  at  least  specify  the  following  facts,  to  be  good : 

1.  The  number  of  illegal  votes  polled. 

2.  For  whom  they  were  polled. 

3.  When  and  where  they  were  polled. 

(1.)  The  notice  in  this  case  does  not  specify  the  number  of  votes  which 
were  procured  by  paying,  giving,  and  bestowing  gifts  and  rewards  upon 
such  voters.  It  simply  alleges  that  *^  many  votes  were  cast  and  counted" 
which  were  thus  procured.  ^^  Such  an  allegation  may  mean  five,  or  ten, 
or  twenty,  or  five  hundred ;  it  is  uncertain  and  not  particular.  This 
point  was  expressly  ruled  in  the  case  of  Lelar,  sheriff  of  Philadelphia, 
in  1846.  The  courts  say  they  will  require  of  the  party  complaining  of 
illegal  votes  to  state  the  number,  for  instance,  thus :  twenty  voted  under 
age;  fifteen  voted  who  were  unnaturalized  foreigners;  ten  who  were 
non-residents,  &c.  This  particularity  the  courts  of  Pennsylvania  say 
they  will  require,  because  otherwise  they  would  be  converted  into  a 
mere  election  board  for  the  purpose  of  counting  disputed  ballots.  They 
do  not  require  the  names  of  the  illegal  voters  to  be  given."  (See  Wright 
vs.  Fuller,  supra^  page  161.)  We  think  no  reputable  lawyer  will  be 
found  who  will  contend  that  the  averment  '^  that  many  votes  were  casf 
is  sufficient  to  raise  any  issue.  The  authorities,  it  is  believed,  are  all 
one  way.  As  well  contend  that  a  declaration  by  A  alleging  that  B  owed 
him  ^^  many  dollars"  would  be  good.  Such  averments  are  always  treated 
as  nugatory.  In  this  case  we  can  treat  it  as  a  ^^  sufficiently  particular 
statement "  only  by  overruling  the  statute  and  running  against  the  cur- 
rent of  all  the  authorities. 

(2.)  <^  For  whom  they  were  polled."  It  alleges  this,  and  hence  in  this 
respect  the  notice  seems  to  be  sufficient. 

(3.)  "  When  and  where  they  were  polled." 

(a.)  As  to  the  time  when  they  were  polled,  the  notice  is  doubtless 
sufficient    It  alleges  that  it  was  done  at  the  Congressional  election. 

(b.)  As  to  the  place  or  places  where  said  votes  were  polled,  the  notice 
only  alleges  that  such  votes  were  cast  in  said  fourth  Congressional  dis- 
trict. Said  Congressional  district  has  a  large  number  of  voting  pre- 
cincts, not  less  than  thirteen,  and  is  composed  of  seven  wards  of  the 
city  of  Boston,  the  whole  of  the  city  of  Chelsea,  and  the  two  towns  of 
Bevere  and  Wiuthrop.  The  only  notice  is  that  votes  were  procured  to 
be  cast  somewhere  in  the  district  by  bribery.  But  where  ?  In  Boston! 
It  so,  where — in  what  ward  I    In  Chelsea  I    At  what  voting-place  f  lo 
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Bevere  or  Wiuthrop  t  The  notice  fails  to  inform  as.  It  reduces  the 
question  simply  to  this:  Oan  the  Honse  hold  that  a  notice  of  contest 
*^  specifies  particularly  the  grounds  of  contest,''  when  it  simply  alleges 
*^  that  many  illegal  votes  were  cast  for  the  sitting  member  in  the  Con- 
gressional district''  t  That  is  all  the  allegation  we  have  in  this  case  on 
jthis  point.  If  the  House  sustains  this  ground  of  contest,  it  abrogates 
the  statute,  and  does  away  with  the  necessity  of  any  notice  at  all.  Surely 
no  man  can  claim  that  a  notice  stating  that  '^  your  seat  is  contested  be- 
cause many  voters  in  the  district  were  bribed  to  vote  for  you,"  puts  a 
party  on  notice  or  puts  a  party  on  his  defense.  It  gives  no  more  notice 
than  it  would  simply  to  state  that  his  seat  was  contested.  There  would 
seem  to  be  no  ground  on  which  the  House  can  safely  decide  to  examine 
the  merits  of  a  case  on  such  notice. 

How  is  the  member  holding  the  certificate  after  such  a  notice  enabled 
to  prepare  for  the  trial  of  the  question  whether  illegal  votes  of  the 
character  indicated  have  been  cast  or  not  ?  It  is  no  answer  to  say  that 
he  will  know  whether  he  has  influenced  such  votes  or  not.  He  has  the 
right  to  be  informed  of  the  place  where  it  is  alleged  that  the  law  has 
b^n  violated,  to  the  end  that  he  may  meet,  by  evidence,  the  allegation 
if  false.    He  wants  the  information  for  his  defense. 

It  may  be  suggested  that  the  parties  have  waived  the  objection.  To 
this  there  are  many  answers;  but  two  would  seem  to  be  sufficient:  1. 
The  returned  member  cannot  waive  the  rights  the  people  have  in  the 
contest.  His  failure  to  object  to  the  sufficiency  of  this  pleading  does 
not  abridge  the  rights  of  the  people  to  have  this  case  decided  by  the 
settled  rules  of  law.  The  resignation  of  the  sitting  member  in  favor  of 
the  contestant  would  not  waive  any  right  of  the  people,  or  change  our 
duty  to  decide  this  case  upon  the  law  and  the  facts.  Prima  fucie^  the 
people  of  the  fourth  Congressional  district  have  the  right  to  Mr.  Frost 
as  their  Eepresentative.  He  cannot,  by  any  act  of  omission,  defeat  or 
impair  this  right  so  as  to  enable  some  one  else  to  become  their  Bepre- 
sentative.  Any  other  principle  would  make  the  people's  right  to  have 
Bepresentatives,  freely  chosen  by  themselves,  dependent  on  the  act  or 
omission  of  the  returned  member.  If  the  law  were  otherwise,  the  ques- 
tion whether  the  people  should  have  for  their  Eepresentative  the  man 
duly  elected  by  them  would  depend  on  the  diligence  and  good  faith  of 
the  parties  to  the  contest.  We  submit  that  no  omission  of  the  parties 
to  the  contest  to  object  to  the  sufficiency  of  the  notice  of  contest  can  in 
the  least  affect  our  duty  to  decide  for  the  people  of  that  district  and  of 
the  whole  country  the  question  according  to  the  plain  letter  of  the  law. 
We  recognize  the  value  and  importance  of  the  doctrine  of  waiver  in 
cases  where  it  is  fairly  applicable.  Where  parties  suijuriSj  represent- 
ing only  their  own  private  interests,  do  any  act  amounting  clearly  to  a 
waiver,  a  court  may  well  act  upon  it  But  no  man  has  any  legal  right 
to  estop  the  public  as  to  their  constitutional  right  to  representation  by 
any  act  of  omission. 

2.  The  House,  with  due  regard  to  public  interests,  cannot  permit  a 
contestant  utterly  to  disregard  a  plain  requirement  of  law — one  which 
is  essential  to  the  proper  disposition  of  such  cases.  Otherwise  we  will 
have  no  limit  to  the  investigation — and  we  can  never  know  what  are 
the  grounds  of  contest  until  we  have  gone  through  with  the  whole  testi- 
mony in  the  case.  It  would  leave  contested-election  cases  to  be  deter- 
mined without  any  notice  as  to  the  character  or  limits  of  the  contest. 
With  the  application  of  a  reasonable  rule  on  this  subject,  this  class  of 
cases  has  become  sufficiently  laborious  to  the  committee  and  the  House. 
To  hold  that  the  parties  can  waive  notice  and  answer  altogether^  ^vv3c 
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reqaire  tbe  committee  and  the  House  to  eliminate  the  groands  of  con- 
test from  an  examination  of  voluminoas  evidence,  woald  be  intolerable. 
We  owe  obligations  to  the  whole  body  of  the  people,  which  forbid  our 
tolerating  such  a  practice  which  would  consume  our  time  in  settling 
questions  which  are  not  brought  before  us  as  the  law  requires.  No  in- 
justice can  be  done  to  any  one  by  applying  the  law  as  it  is  written  to 
this  case ;  while  wrong  and  injustice  is  done  not  only  to  the  district  di- 
rectly interested  in  this  contest,  but  to  the  whole  country  by  a  departure 
from  the  law.  But  there  is  no  provision  of  law  as  to  when,  where,  or 
how  objection  can  be  made  until  the  parties  come  before  the  committee 
of  the  House  for  the  consideration  of  the  question  pertaining  to  the  elec- 
tion contest,  and  this,  we  contend,  is  the  first  and  only  place  where  such 
objection  could  be  made  or  considered ;  and  hence  waiver  is  impossibla 
We  therefore  conclude  that  we  cannot  escape  the  duty  of  deciding  the 
question  whether  the  above  specification  of  contest  is  good  in  law.  To 
hold  it  good  would  be  manifestly  to  override  the  statute,  to  reverse  the 
precedents  of  this  House,  to  run  counter  to  the  unbroken  current  of  the 
decisions  of  the  courts,  and  practically  to  relieve  a  contestant  from  the 
duty  of  giving  any  notice  whatever.  The  minority  respectfully  submit 
that  no  exigency  can  justify  our  so  doing. 

ALLEGED  NAVY- YARD  FRAUDS. 

The  contestant,  to  support  the  above  specification  of  his  notice,  claims 
that  the  returned  member  bribed  voters  '*  by  giving  them  employment 
in  the  navy -yard  at  Gharlestown."  In  this  bribing  of  voters  he  claims 
that  '*  the  returned  member  again  appears  as  an  actar,^  In  his  brief,  p. 
20,  he  states  his  claim  thus : 

It  is  claimed  by  the  contestant  that  a  large  number  of  votes  were  secured  for  tbe  returned 
member  by  ^vin^  voters  employment  in  tuitf  navy-yard.  The  exact  number  of  votes  thas 
secured  it  is  impossible  to  ascertain. 

The  statute  of  this  commonwealth  touching  bribery  is  as  follows : 

If  any  person  sball  pay,  give,  or  bestow,  or  directly  or  indirectly  promise,  any  ^ft  or  re- 
ward to  secure  tbe  vote  or  ballot  of  any  person  for  any  officer  to  be  voted  for  at  any  national, 
State,  or  mnnioipal  election,  the  person  so  offending,  upon  conviction  before  the  court  having 
jurisdiction  of  such  offense,  shall  be  punished  by  a  fine  of  not  less  than  fifty  nor  more  than 
one  thousand  dollars,  or  by  imprisonment  in  the  house  of  correction  not  less  than  sixty  days 
nor  more  than  six  months,  or  by  both,  at  the  discretion  of  the  court.  (Mass.  Acta,  1874, 
chap.  356.  $  2.) 

The  rule  is  well  settled  that  penal  statutes  are  to  be  strictly  construed. 
This  statute  neither  disqualifies  the  voter  to  vote  nor  the  person  voted 
for  to  hold  the  office,  even  if  convicted  of  bribery  in  a  judicial  tribunal. 
The  supreme  court  of  Pennsylvania,  in  Commonwealth  vs.  Shaver,  3 
Watts.  &  Serg.,  338,  thoroughly  examined  the  question  of  bribery  by  a 
candidate,  as  affecting  his  qualiflcation  to  hold  office.  Their  unanimous 
judgment  was :  *^  That  the  trial  and  conviction  of  a  sheriff  of  the  offense 
of  bribing  a  voter,  previously  to  his  election  to  the  office,  does  not  cou- 
stitutionally  disqualify  him  from  exercising  the  duties  thereof." 

We  believe  the  true  rule  is  this:  Where  a  voter  is  shown  to  have  been 
bribed  by  a  candidate,  or  by  a  duly-authorized  agent,  to  vote  for  him, 
and  he  has  so  voted,  that  such  vote  ought  to  be  struck  from  the  ballots 
cast  for  such  candidate. 

The  contestant  relies  on  the  case  '^  in  re  Boston  Election  Petition, 
Malcom  vs.  Parry,''  Law  Eeports,  9  C.  P.,  610.  This  case  shows  that  Mr. 
Thomas  Parry  declared  himself  a  candidate  for  the  borough  of  Boston  at 
the  next  general  election,  and  was  adopted  as  such  by  the  liberal  party, 
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on  or  aboat  the  2d  of  December,  1873.  Aboat  the  end  of  December,  1873, 
Mr.  Parry  determiDed  to  give  away  aboat  £230  ia  coals  among  the  poor 
in  Boston.  He  wrote  a  letter  to  Mr.  Wright,  his  agent,  giving  him  in- 
stmctions  as  to  the  distribation  of  coals.  The  coals  were  distribnted 
by  the  political  agents  of  Mr.  Parry.  In  many  cases  the  persons  se- 
lected as  donees  were  not  objects  of  charity,  some  of  them  being  small 
8hopkeei)ers,  and  others  having  votes  in  respect  of  the  occupation  of 
premises  exceeding  £10  in  annual  value,  and  in  many  cases  the  donees 
were  electors.  More  than  eight  hundred  electors  received  a  gift  of  coals 
from  Mr.  Parry.  Several  of  the  persons  employed  to  distribute  the  coals 
canvassed  the  electors  on  behalf  of  Mr.  Parry. 

The  question  on  this  state  of  facts  was  whether,  under  the  English 
statute,  Mr.  Parry  had  been  guilty  of  bribery,  and  whether  the  votes 
of  the  electors  thus  bribed  should  be  struck  off  from  his  returns.  Sec- 
tion 25  of  the  ballot  act,  1872  (35  and  36  Vict.,  c.  33),  provides  that 
where  a  candidate  is  proved  to  have  been  guilty  by  himself,  or  by  any 
person  on  his  behalf,  of  bribery,  treating,  or  undue  influence  at  an  elec- 
tion, in  respect  of  any  person  who  voted  at  such  election,  the  vote  of  the 
electors  proved  to  have  been  so  bribed,  treated,  or  unduly  influenced,  is 
to  be  struck  ofif.  There  was  no  evidence  to  show  how  the  persons  who 
received  the  coals  voted.  The  evidence,  however,  proved :  1.  That 
Mr.  Parry  was  a  candidate  for  election  to  Parliament,  adopted  by  the 
liberal  party.  2.  That  pending  his  candidacy,  through  his  political 
agents,  he  gave  coals  to  more  than  eight  hundred  electors,  many  of 
whom  were  not  objects  of  charity.  3.  That  his  agents,  while  distribut- 
ing the  coals,  canvassed  the  electors  on  behalf  of  Mr.  Parry.  4.  It  was 
proved  who  the  electors  severally  were  who  were  thus  made  the  recipients 
of  Mr.  Parry's  gift.  5.  It  was  clearly  proved  that  each  elector,  whose  vote 
was  asked  to  be  struck  off,  had  voted  at  the  election.  The  only  real 
question  of  dispute  was  whether  the  votes  should  be  struck  off  without 
proof  as  to  how  the  electors  voted.  The  court  admitted  that  prior  to 
the  above  quoted  act  the  law  required  the  proof  of  three  facts  to  warrant 
the  striking  off  of  a  vote  on  the  score  of  bribery  from  the  returned  mem- 
ber: 1.  That  the  candidate,  or  some  person  on  his  behalf,  had  bribed 
the  elector.  2.  That  the  elector  so  bribed  had  voted.  3.  That  he  had 
voted  for  the  party  who  bribed  him  or  procured  him  to  t>e  bribed.  It 
was  held  in  this  case  that  the  recent  statute  had  changed  the  rule  of 
the  common  law  theretofore  prevailing,  so  far  as  that  upon  proof  of  the 
two  first  above-mentioned  facts,  the  third  would  be  presumed.  We 
deny  that  the  English  act  of  Parliament  is  the  law  here.  The  court 
admit  that  it  had  changed  the  law  of  England.  It  is  believed  that  there 
can  be  found  no  authoritative  decision  grounded  upon  the  common  law 
which  announces  a  different  rule.  We  therefore  hold  that  in  this  case 
it  is  incumbent  on  the  contestant,  before  he  can  ask  any  vote  to  be 
struck  off  on  the  ground  of  bribery,  to  establish  these  three  proposi- 
tions :  1.  That  Mr.  Frost,  or  some  person  on  his  behalf,  bribed  the 
electors,  or  some  of  them,  at  said  election.  2.  That  the  electors  so 
bribed  voted  at  said  election.  3.  That  such  bribed  electors  then  and 
there  voted  for  him. 

The  evidence  relating  to  this  subject  will  be  found  in  the  record,  from 
page  96  to  page  118,  and  from  page  411  to  page  415,  so  far  as  the  con- 
testant is  concerned.  It  is  annexed  to  this  report  in  Appendix  A.  It 
is  not  our  purpose  to  go  into  any  minute  analysis  of  this  mass  of 
testimony.  A  careful  reading  of  it  will  show  that  the  exigencies  of  the 
public  service  fully  justified  the  large  increase  of  force ;  and  that  a  con- 
siderable portion  of  it  could  have  been  longer  retained  with  advanta^<^ 
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to  the  government.  It  also  will  show  that  when  the  redaction  took 
place  it  was  not  for  the  want  of  profitable  employment,  bat  for  want  of 
money  to  carry  on  the  work.  With  bat  one  or  two  exceptions  the  wit- 
nesses concar  in  stating  that  the  men  were  steadily  and  usefally  em- 
ployed. These  exceptional  witnesses,  who  deny  this,  are  so  thoroughly 
contradicted  and  overthrown  by  the  unanimous  statement  of  the  others 
that  no  candid  mind  can  hesitate  in  disregarding  their  testimony.  The 
testimony  also  shows  that  much  the  largest  portion  of  the  employes  in 
the  navy-yard  came  from  other  Oongressional  districts.  The  force  there 
employed  is  shown  to  have  been  residents  of  five  or  six  Congressional 
districts  in  Massachusetts. 

The  only  ground  upon  which  the  charge  of  bribery  rests  is  that  Mr. 
Frost  and  his  political  friends  gave  recommendations  to  a  number  of 
voters,  asking  the  proper  officers  in  the  navy-yard  to  give  such  persons 
labor.  It  appears  that  persons  who  were  not  voters  were  employed. 
No  questions  were  asked  and  no  conditions  imposed  on  the  persons  who 
entered  the  service.  It  is  abundantly  proven  that  no  influence,  no  in- 
ducement, no  suggestion,  even,  was  held  out  by  Mr.  Frost,  or  any  other 
person,  to  affect  or  influence  any  elector  in  giving  his  vote.  If  any 
elector  had  been  influenced,  coerced,  or  even  a  suggestion  had  been  made 
to  him  as  to  his  vote,  the  contestant  could  have  shown  it.  The  law 
required  him  to  prove  it  The  fact  that  he  did  not  venture  to  enter  upon 
this  line  of  proof  clearly  shows  that  he  knew  it  would  prove  unavailing, 
because  his  charge  was  untrue.  He  fails  to  show  that  one  solitary 
elector  from  the  force  employed  in  the  navy-yard  was  improperly  or  ille- 
gally induced  or  influenced  to  vote  for  Mr.  Frost.  He  fails  to  show  that 
a  single  person  from  that  force  cast  an  illegal  ballot  for  the  returned 
member.  No  man's  opinion  or  vote  is  shown  to  have  been  changed  or 
influenced  by  the  circumstance  of  his  employment  in  that  yard.  There 
is  not  one  word  of  evidence  in  the  record  to  show  that  of  that  increased 
force  a  single  man  actually  voted  for  Mr.  Frost.  The  probabilities 
are  that  the  most  of  the  applicants  for  labor  belonged  to  the  party 
who  had  the  labor  in  its  gift.  This  presumption  runs  into  every  de- 
partment of  the  government.  The  contestant  is  the  last  man  to  ob- 
ject to  the  application  of  that  standard  canon  of  the  Democratic  confes- 
sion of  faith :  ^'  To  the  victors  belong  the  spoils."  We  admit  that  the 
maxim  is  odious  in  principle  and  demoralizing  in  practice.  But  who 
ever  before  seriously  contended  that  a  voter  who  asked  the  influence  of 
a  member  or  candidate  for  Congress  to  aid  him  in  obtaining  govern- 
ment employment  was  thereby  disqualified  to  vote  ?  Who  ever  before 
claimed  that  it  came  within  the  prohibition  of  the  statute  of  bribery! 
The  fair  presumption  is  that  the  employ^  of  the  navy-yard  were  Repub- 
licans— were  employed  because  they  were  Republicans,  and  that  they 
voted  uninfluenced,  according  to  their  convictions.  We  believe  the  law 
is  undoubted  that  the  contestant  is  bound  to  show  that,  in  consequence 
of  this  increased  force,  he  lost  votes  which  he  otherwise  would  have  re- 
ceived, or  that  Mr.  Frost  received  votes  which  he  otherwise  would  not 
have  received.  This  he  has  not  done  nor  even  attempted  to  do.  A 
certain  number  of  men,  legal  residents  of  the  fourth  Congressional  dis- 
trict, were  employed  in  the  navy-yard  between  the  Ist  of  September  and 
the  day  of  the  election.  It  is  not  shown  how  these  men  voted.  Nay, 
it  is  not  shown  that  they  voted  at  all.  It  is  shown  that  they  were  legal 
voters,  and  that  no  influence,  inducement,  or  dictation  was  used  upon 
any  voter;  and  it  is  not  shown  that  a  single  one  of  them  voted  contrary 
to  his  free  and  uninfluenced  convictions.  The  contestant  does  not  prove 
that  a  single  one  of  this  increased  force  in  the  navy -yard  was  bribed  by 
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Mr.  Frost  or  aoy  one  actiDg  on  his  behalf  to  vote  for  him.  He  does  not 
prove  that  any  one  of  this  increased  force  in  the  navy-yard  actually 
voted  at  all  at  that  election.  He  does  not  attempt  to  show  how  any 
one  of  this  increased  force  in  said  navy-yard  voted.  He  asks  the  House 
to  infer  that  every  man  of  this  increased  force  was  bribed,  because  they 
were  recommended  and  employed  by  Bepublicans ;  that  they  voted,  and 
that  their  votes  were  cast  for  the  returned  member.  No  rule  of  law  can 
be  found  which  will  justify  the  indulgence  of  such  presumptions  to  dis- 
franchise electors  otherwise  duly  qualified. 

We  therefore  declare  that,  in  our  judgment,  Bufus  S.  Frost  was  fairly 
and  lawfully  elected  as  a  Bepresentative  in  Congress  from  the  fourth 
Congressional  district  of  Massachusetts. 

We  submit  the  following  resolutions : 

Resolvedy  That  Bufus  S.  Frost  was  elected,  and  is  entitled  to  a  seat 
in  this  House,  &c. 

Resolved^  That  Josiah  O.  Abbott  was  not  elected,  and  is  not  entitled 
to  a  seat  in  this  House,  &c. 

JOHN  H.  BAKBB. 
MABTIN  L  TOWNSEND. 
WM.  B.  BBOWK 
O.  WILEY  WELLS. 


APPENDIX  A. 

TESTIMONY  OF  CONTESTANT  IN  REGARD  TO  THE  TOTE  OF  THE  EMPLOY £:S  FROM  TUB 

NAVY- YARD. 

Deposition  of  Benjamin  H,  Samson. 

Direct : 

Interrogatory  1.  State  jonr  name,  age,  residence,  and  occapation. — Answer.  Mj  name 
is  Benjamin  H.  Samson ;  my  age  is  fifty -nine  years ;  reside  in  Medfurd,  Mass. ;  am  a  ship- 
wright ;  am  employed  in  the  Cbarlestown  navy-yard. 

Int.  2.  What  is  vour  position  in  the  navv-yard  ? — A.  I  am  foreman  of  the  shipwrights. 

Int.  3.  Do  yon  have  anything  to  do  with  the  employment  or  hiring  men  to  work  in  said 
yard  f  If  so,  state  what — A.  I  have.  I  have  the  employment  of  the  shipwrights,  bolt- 
ers or  borers,  also  detailed  men  in  stores,  dec. 

Int.  4.  Did  you  ever  have  the  employment  of  the  laborers :  if  so,  when,  and  for  how 
lonj^  f — A.  I  had,  until  within  aboat  a  month,  I  think. 

Int.  5.  Have  yon  any  register  or  book  containing  the  names  of  the  persons  employed  in 
the  yard,  from  time  to  time,  by  you  f — ^A.  Yes,  we  have  a  roll  showing  tne  number  employed 
from  time  to  time.    This  contains  the  names,  not  places  of  residence  of  such. 

Int.  6.  Have  you  any  book  which  shows  the  places  of  residence  of  the  men  employed 
there  f — A.  I  kept  a  private  account  of  that. 

Int.  7.  Will  you  please  produce  that  book  7 — A.  I  have  no  objection ;  but  it  is  in  the 
government  office.  I  am  not  certain  that  account  has  been  kept  for  two  or  three  months 
past,  owing  to  the  press  of  business ;  not  since  some  time  in  October  is  my  impression. 

Int.  8.  Does  this  book  contain  the  names  of  persons  who  recommended  the  person  em- 
ployed f — A.  So  far  as  it  is  kept ;  that  is  one  object. 

Int.  9.  For  whose  use  is  the  book  kept? — A.  It  is  strictly  a  private  matter  of  my  own.  I 
allow  no  one  to  examine  it. 

Int.  10.  Will  you  produce  the  book  referred  to  in  your  last  answer,  and  all  similar  books 
you  have  in  your  possession  relating  to  the  employment  since  September  1,  1874  7 — A.  I 
will. 

Int.  II.  Will  you  produce  a  certified  copy  of  the  roll  of  the  employes  in  the  navy-yard 
from  September  1  to  December  1,  1874,  so  far  as  the  same  is  unoer  your  control  f — A.  I 
have  no  means  of  obtaining  the  general  roll,  only  the  record  of  those  under  my  charge ;  I 
will  produce  it. 

Int.  12.  Do  you  know  the  number  of  men  employed  in  said  navy-yard  in  September,  1874? 
State  as  nearly  as  you  can.— A.  It  would  be  mere  guess-work.  In  my  department  I  had 
somewhere  in  the  vicinity  of  four  hundred ;  won't  be  sure. 


632  DIGEST   OF   ELECTION   CASES. 

Int.  13.  On  October  15,  1874,  how  manj  men  in  your  department  f—A.  The  same  nam 
ber. 

Int.  14.  How  many  November  1,  1874  T — A.  I  think  between  seven  and  eif[fht  hundred. 

Int.  15.  How  many  December  1,  1874  f — A.  I  think  somewhere  in  the  vicinity  of  fifty; 
am  not  positive. 

Int.  16.  What  was  the  cause  of  the  increased  employment  of  men  on  November  1,  1874, 
and  the  decrease  on  December  t,  j874f — A.  That  is  a  question  I  don*t  know  that  I  am 
able  to  answer ;  Tve  understood  the  decrease  was  on  account  of  lack  of  money  in  the  de- 
partment. 

Int.  17.  What  is  the  monthly  pay-day  f — A.  Mechanics  are  paid  on  the  10th  and  24th  of 
each  month ;  that  includes  laborers. 

Int.  18.  For  two  months  previous  to  the  election  on  November  3,  1874,  were  the  applica- 
tions for  employment  frequent  or  otherwise? — A.  Yes.' 

Int.  19.  Were  the  persons  whom  you  employed  recommended  to  yon  for  employment  f~ 
A.  Many  of  them  were ;  some  were  not. 

Int  20.  Do  you  remember  the  names  of  any  persons  recommending  men  for  employment 
from  September  1  to  December  1, 1874  f    If  so,  state  all  you  can. — A.  There  have  been  a 

Seat  many  ;  many  of  the  prominent  men  in  the  district;  members  of  Confess.    Had  from 
on.  J.  M.  S.  Williams,  James  Buffiuton,  Mr.  Gooch,  Mr.  Rufus  S.  Frost,  Andrew  J.  Bailey. 
I  don't  recall  the  names,  there  was  so  many  of  them. 

Int.  21.  Did  William  A.  Simmons,  the  collector,  recommend  any;  if  so,  how  many,  dor- 
!n(2^  that  time? — A.  Yes;  I  think  but  very  few.  My  impression  is  now  not  more  than  a 
dozen,  if  so  many. 

Int.  22.  Did  Charles  H.  Leach,  another  custom-house  officer,  recommend  any  persons,  and 
were  any  employed  on  his  recommendation? — A.  He  did,  and  men  were  thus  employed; 
very  few.    My  impression  is  not  over  a  half  a  dozen  or  so. 

Int.  2  3.  Did  any  other  person  connected  with  the  custom-house  make  recommendations 
which  were  acted  upon  favorably  ? — A.  I  think  Mr.  Huguly,  of  Cambrid^,  g^t  two  or 
three  in. 

Int.  24.  Did  Thomas  O'Neil,  a  custom-house  officer,  make  recommendations  which  were 
favorably  acted  on  ? — A.  Yes  ;  I  guess  half  a  dozen  or  so. 

Int  25.  Do  you  recollect  now  any  other  persons  in  Chelsea  or  Boston  who  made  recom- 
mendations 7  And,  if  so,  state  names  and  number  of  recommendations  which  were  favorably 
acted  upon. — A.  I  think  a  committee  of  East  Boston,  a  ward  committee,  or  members  of  it, 
made  recommendations,  some  favorably  acted  on. 

Int.  26.  State  the  number  of  recommendations  made  by  Mr.  Frost,  if  yon  remember 
them. — A.  To  the  best  of  my  remembrance  I  should  say  somewhere  bordering  upon  twenty. 

Int.  27.  Were  recommendations  made  by  any  Republican  committee  in  Chelsea,  or  mem* 
ber  of  such  committee? — A.  Not  as  a  committee.  I  don't  know  the  namee  of  the  committee 
there,  but  one  Charles  Campbell  asked  me  to  employ  a  disabled  soldier. 

Int.  28.  Can  vou  form  an v  estimate  of  the  number  of  men  employed  from  October  15, 
1874,  to  November  15, 1874,  from  Chelsea  or  Boston,  in  your  department  ? — ^A.  I  should  say 
one  hundred  to  one  hundred  and  twenty-five. 

Int.  29.  Have  you  with  you  the  books  which  you  were  requested  on  February  5th  to  pro- 
duce ?    If  so,  please  produce  them. 

(Produced  and  annexed,  marked  T.  S.  H.,  15a;  T.  S.  H.,  156 ;  T.  S.  H.,  15c. ) 

A.  I  have  the  books  I  was  ordered  to  produce.  There  are  three  books.  I  produce  them 
under  protest 

Int.  30.  In  the  books  which  vou  produce  I  find  a  large  number  of  names  with  a  blue  mark 
drawn  through  them.  What  does  that  indicate  ? — ^A.  That  they  have  been  discharged  or 
suspended. 

int  31.  Who  is  R.  Beechiug,  whose  name  frequently  appears  in  your  book? — ^A.  He  is  a 
resident  of  East  Boston.  Some  two  years  ago  he  was  one  of  the  Republican  ward  commit- 
tee of  ward  1 ;  don't  know  that  he  is  now  connected  in  any  way  with  politics. 

Int.  32.  The  PAmes  in  the  column  of  your  book  headed  **  Reference,''  indicate  the  persons 
by  whom  the  employ^  was  recommended,  do  they  not? — ^A.  That  w&9  the  object  in  keeping 
the  reference,  but  it  is  not  always  to  be  relied  on.  Persons  are  often  credited  to  those  who 
have  not  recommended  them. 

Int.  33.  Who  is  the  E.  R.  McMichael,  whose  name  appears  frec^nently  in  your  book  7  ~ A. 
A  resident  of  East  Boston,  member  of  the  Republican  ward  committee. 

Int.  34.  What  oity  committee  is  that  referred  to  in  your  books  ? — A.  The  East  Boston  ward 
committee;  Republican. 

Int  :^.  Who  is  T.  Cawfield,  a  name  on  your  book  ? — A.  Don't  know ;  yes,  you've  got 
the  wrong  name.     He  was  a  quarterman  under  me. 

Int  36.  How  far  do  these  books  come  down  ? — ^A.  To  the  last  of  November,  1874. 

Int  37.  Are  not  most  of  the  persons  whose  names  appear  as  **  reference,"  Republicans  in 
politics  ? — A.  Think  they  are  as  far  as  I  know. 

Int.  38.  Did  you  know  the  politics  of  the  persons  whom  you  employed  from  time  to  time 
during  last  fall  ? — A.  I  had  no  positive  knowledge.  o 

Int.  39.  Did  you  employ  any  persons  whom  you  knew  to  be  Democrats  or  intending  t 
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TOte  for  a  Democratic  candidate  for  Confess  f — A.  I  bave  no  positiye  knowledge  how  any 
man  I  employed  was  going  to  vote  or  did  vote.     I  didnH  ask  tne  question. 

Int.  40.  Did  Mr.  Frost  at  any  time  see  yon  personally  during  the  last  Congressional 
campaign  and  make  application  for  the  appointment  of  any  person  in  the  navy-yard  f — A. 
Can  t  say  positively  whether  I  saw  Mr.  Frost  or  not  after  the  nomination  was  made. 

Int.  41.  Has  he  since  the  election  applied  to  yon  to  have  any  person  appointed  f  If  so^ 
give  the  name  of  the  person. — A.  I  call  to  mind  but  one  instance,  the  case  of  James  Arm- 
strong, a  disabled  solaier,  a  resident  of  Chelsea.    There  may  be  others. 

Int.  42.  If  you  have  refreshed  your  memory  by  examination  of  your  book,  can  you  now 
tell  how  many  persons  Mr.  Frost  recommended  to  you  in  1874,  before  the  election  7 — A.  I 
stated  about  25,  I  think,  previously.  I  then  had  particular  reference  to  the  laborers.  I 
believe  mv  books  show  somewhere  in  the  vicinity  of  oO  or  35  laborers.  I  believe  also  about 
a  dozen  shipwrights  and  eight  or  ten^ borers  that  stand  credited  to  Mr.  Frost.  Can't  say  h& 
recommended  them  all. 

Int.  43.  About  how  many  men  did  you  employ  from  the  fourth  Congressional  district 
during  1874  ? — A.  Hard  for  me  to  tell,  so  many  men  were  on  the  roll  of  1873,  and  employed 
right  on. 

Int.  44.  Was  not  the  great  increase  of  men  in  your  department  in  October,  1874,  made 
for  politicalpurposes  f — A.  I  do  not  know  that  to  be  a  fact. 

Int.  45.  Were  not  a  great  number  of  incompetent  persons  employed  7 — A.  I  am  not 
aware  there  were  incompetent  persons.  Persons  represented  themselves  to  me  as  mechan- 
ics ;  I  hired  them. 

Int.  46.  Were  not  a  great  number  of  persons  employed  for  a  very  short  time  before  the 
election  and  dismissed  a  very  short  time  after? — A.  Yes;  quite  a  number  taken  on  during 
the  last  half  of  October.  Discharges  commenced  in  November  and  continued  till  the  last 
of  the  month. 

Int  47.  Were  not  a  large  number  of  persons  employed  about  election-time  for  a  period  of 
eight  or  ten  daytf,  and  then  discharged  7 — A.  Yes ;  a  good  many. 

Int.  48.  Did  you  not  receive  from  time  to  time  letters  from  Charles  H.  Leach,  requesting 
▼on  to  employ  persons  during  the  campaign? — ^A.  Think  I  received  one  or  two  letters  from 
nim  during  that  time. 

Int.  49.  Did  he  ever  represent  to  you  in  those  letters  that  the  persons  recommended  could 
be  used  at  the  polls  7~A.  Have  no  recollection  of  any  such  representation. 

Int.  50.  Did  you  not  know,  in  £EM^t,  that  most  of  the  persons  recommended  to  you  during 
that  campaign  were  so  recommended  for  the  purpose  of  obtaining  their  vote  for  the  Kepubiican 
candidate  ? — A.  I  had  no  positive  knowledge  ot  that  fact. 

Int.  51.  Were  not  the  applications  made  more  frequently  during  the  Congressional  cam- 
paign of  1874  than  before  or  after  it? — A.  They  were. 

Int.  52.  Were  not  more  men  credited  to  Mr.  Frost  during  the  campaign  than  before  or 
after  it? — A.  I  think  there  were. 

Int.  53.  Do  you  know  Mr.  Charles  H.  Leach,  a  custom-house  officer,  by  sight  ? — A. 
I  do. 

Int.  54.  Is  he  the  person  who  is  sitting  at  the  table  with  Mr.  Fro8t*s  counsel  7 — A. 
He  is. 

Cross: 

CroBs-int.  1.  State  whether  or  not  the  men  employed  by  you  in  your  department  in  the 
navy-yard  in  the  autumn  of  J  874  were  so  employed  with  sole  reference  to  their  supposed 
competency  to  perform  the  labor  required  of  toem,  and  was  that  labor  itself  necessary  to  be 
done  ? — A.  Yes ;  they  were ;  it  was. 

Cross-int.  2.  Were  any  means  used  by  you  or  by  others  to  your  knowledge  to  influence  or 
control  the  votes  of  these  men  against  their  wishes  7 — ^A.  I  used  none  myself ;  have  no 
knowledge  others  did. 

Redirect: 

Int.  1.  Have  you  the  certified  copy  of  the  roll  requested  of  you  on  February  5  ?  If  so> 
produce  it. — A.  I  have  not;  for  the  reason  that  it  is  not  a  private  matter  of  my  own,  but 
governed  by  the  department,  over  which  I  have  no  control.  I  referred  the  matter  to  the 
commandant,  and  he  said  I  had  no  right  to  it. 

BENJ.  H.  SAMSON. 


Depo$ition  of  Albert  A,  Woodward, 


Direct: 


Interrogatory  1.  State  your  name,  age,  residence,  and  occupation.— Answer.  My  name  is 
Albert  A.  Woodward ;  my  age  is  thirty-seven  years ;  am  now  at  695  Washington  street, 
Boston,  formerly  in  South  Boston  ;  am  a  brass-founder. 

Int.  2.  Have  you  been  employed  in  the  Charlestown  navy-yard ;  if  so,  when,  and  for 
how  long  ? — A.  Ves ;  for  about  three  years  now. 
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Int  3.  Can  you  make  any  estimate  of  the  nnmber  of  men  employed  in  the  navy-yard 
November  1,  1874 ;  if  so,  how  many  f — ^A.  Not  in  the  whole  yard :  in  the  bureau  of  con- 
struction between  1,300  and  1,400. 

Int.  4.  How  many,  as  near  as  you  can  jndge,  were  employed  in  that  department  on  Sep- 
tember 1,  1874  7— A.  About  700. 

Int  5.  And  how  many  on  December  1,  1874  7 — A.  About  300,  as  near  as  I  canguess. 

Int.  6.  Who  has  the  employment  of  men  in  the  construction  department  t — A.  Each  fore- 
man in  his  own  department  hires  his  own  men. 

Int.  7.  What  was  the  cause  of  the  increase  in  the  number  of  employ^  about  Noyember 
1,  1874 1— A.  Can't  tell. 

Int.  8.  Was  there  any  sudden  increase  in  the  amount  of  work  to  be  done  in  the  navy- 
yard  at  that  time  f— A.  There  was  a  vessel,  a  school-ship,  I  believe,  brought  there  to  be 
finished  off. 

Int.  9.  How  many  men  were  employed  on  herf — ^A.  I  can't  telL  My  branch  of  business 
is  not  in  that  line. 

Int.  10.  Can  you  tell  whether  or  not  many  of  the  men  employed  about  November  1, 1874, 
came  from  Chelsea  and  Boston  7 — A.  I  cannot ;  only  those  who  came  in  my  own  shop. 

A.  A.  WOODWARD. 


Deposition  of  J.  Homer  Edgerl^, 

Direct : 

Interrogatory  1.  State  your  name,  age,  residence,  and  occupation. — Answer.  My  name  is 
J.  Homer  Edgerly ;  my  age  is  thirty-one  years ;  resided  in  Charlestown,  Biaas.,  about  six 
years  last  past ;  am  a  painter. 

Int.  2.  Have  you  been  employed  in  the  Charlestown  navy-yard ;  if  so,  when,  and  how 
long  f — A.  I  have ;  I  was  there  about  five  years,  foreman  of  the  painters. 

Int  3.  Can  you  estimate  the  number  of  men  employed  in  said  yard  on  November  1, 1874 ; 
if  so,  how  many  7 — A.  In  my  department,  construction  department,  about  1,200. 

Int.  4.  How  many  on  September  1, 1874  f — A.  As  my  memory  serves  me,  I  should  say 
about  900. 

Int.  5.  On  December  1,  1874,  how  many  7 — A.  Perhaps  about  300. 

Int.  6.  Were  there  many  persons  from  Chelsea  and  Boston  employed  in  your  gang  on 
November  1,  1874  f — A.  To  the  best  of  my  knowledge,  not  so  many  in  my  gang  as  from 
other  places. 

No  cross-examination. 

J.  HOMER  EDGERLY. 


Deposition  of  J,  Homer  Edgerly, 


Direct : 


Interrogatory  1.  State  your  name. — Answer.  My  name  is  J.  Homer  Edgerly. 

Int.  2.  Have  you  been  examined  previously  in  this  case  f — A.  I  have. 

Int.  3.  You  are  foreman  of  the  painters  in  the  navy-yard,  I  believe.  Will  you  please  to 
tell  me  the  number  of  men  you  had  employed  under  you  November  1, 1874,  and  how  many 
of  these  men  belonged  in  the  fourth  Congressional  district  7 — A.  I  am ;  on  November  1, 
1874,  to  the  best  of  my  memory,  55  to  60  men ;  to  the  best  of  my  knowledge,  15  ;  there 
might  have  been  20. 

Int.  4.  How  many  of  your  gang  were  discharged  in  November  after  election? — A.  I 
think,  say  a  week  after  election,  (35)  thirty-five  men  might  have  been  discharged.  Later 
in  November  almost  the  entire  gang  were  dispensed  with. 

Cross : 

Cross-int.  I .  While  you  had  the  full  force  were  they  usefully  employed  t — A.  They  were. 
Cross-int.  2.  Upon  what  work  7 — A.  Renovating  and  painting  toe  ship  Saint  Mary's. 

J.  HOMER  EDGERLY. 


Deposition  of  E,  L.  Her  sty. 

Direct: 

Interrogatory  1.  State  your  name,  age,  residence,  and  occupation. — Answer.  My  name 
Is  E.  L.  Hersejr;  my  age  is  forty-eight  years  ;  reside  in  East  Boston ;  am  a  shipwright. 

Int.  2.  On  November  3, 1874,  were  you  at  the  Atlantic  wharf,  East  Boston,  daring  the 
•day  ?— A.  I  was. 
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Int.  3.  While  there,  did  jou,  at  any  time,  see  one  Simon  McKaj,  a  quarterman  in  the  navy- 
yard,  Charlestown ;  and  if  so,  what  was  he  doings  ?~A.  I  did ;  he  was  standing  at  the  Lead 
of  the  wharf  as  I  passed  oat  of  the  gate ;  he  had  some  ballots  in  his  hand. 

Int.  4.  What  did  he  appear  to  be  doing  with  those  ballots,  or  what  was  he  doing  f 

(First  part  of  interrogatory  objected  to.) 

A.  He  was  standing  with  the  ballots  in  his  hands ;  I  passed  oat  quick  in  a  carriage. 

Int.  5.  Was  it  customary  at  that  time  for  boats  containing  men  from  the  navy -yard,  who 
resided  in  East  Boston,  to  land  at  the  Atlantic  wharf  7 — A.  Yes. 

No  cross^xamination. 

EZRA  L.  HERSEY. 


Depontian  of  E,  A.  Sherman. 

Direct: 

Interrogatory  1.  State  your  name,  age,  residence,  and  occupation. — Answer.  My  name  is 
E.  A.  Sherman,  and  my  age  is  about  forty-eight  years  ;  reside  in  North  Bennett  street.  No. 
42,  Boston  ;  occupation  is  that  of  ship-carpenter. 

Int.  2.  Were  you,  at  any  time  during  1874,  employed  at  Charlestown  navy-yard  ;  if  so, 
when  and  for  how  long  f — A.  Yes  ;  I  was  there  just  six  days,  three  days  before  election  of 
November  3,  1875,  and  three  days  after. 

Int.  3.  Did  you  see,  while  there,  a  number  of  men  employed  from  Boston  and  from  Chel- 
aeaf  If  you  did,  please  state,  as  nearly  as  you  can,  the  number  from  each  place. — A.  I  did ; 
I  cannot  tell  how  many. 

Int.  4.  Please  to  state  whether  or  not  there  was  a  l&rge  number  from  each  of  these 
places. — A.  There  were  a  few  from  Boston  and  a  few  from  Chelsea. 

Int.  5.  What  do  you  mean  by  a  few  f — A.  Comparatively  few  in  comparison  with  Charles- 
town. 

Int.  6.  Did  the  men  employed  in  the  navy -yard  have  steady  work  or  not  f — A.  What  was 
there  was  steady  at  work. 

Int.  7.  While  you  were  in  the  yard,  did  you  see  many  men  idle? — A.  I  did. 

Int.  8.  Did  vou  see  many  men  there  who  did  not  understand  the  work  about  which  they 
were  employed  ? 

(Objected  to.) 

A.  I  did. 

Cross : 

Cross-int.  I.  What  did  you  do  while  in  the  yard,  and  did  you  work  steadily  7 — A.  We 
were  building  houses  out  of  live-oak  timber.     We  worked  steadily. 

Cross-int.  2.  Were  you  ever  employed  in  the  yard  before  t  If  so,  when  and  how  long  ? — 
A.  Yes ;  was,  during  the  war,  oflf  and  and  ou  four  years.  Might  be  there  six  weeks,  go 
away  and  come  back  again. 

Cross-int.  3.  How  long  have  yon  been  a  ship  carpenter? — A.  About  twenty-six  years. 

Cross-int.  4.  How  many  men  were  there  in  the  yard  from  ward  2,  Boston,  where  you  re- 
side, as  near  as  you  know  ? — A.  Can't  give  any  idea. 

Cross-int.  5.  You  have  said  there  were  a  few  there  from  Boston.  How  many  of  that  few, 
or  what  part  of  them,  came  from  ward  2  7-^A.  Couldn't  tell  any  more  about  it  at  all. 

ELIAS  A.  SHERMAN. 


Deposition  of  Commodore  Edward  Tatnal  Nichols, 

Direct : 

Interrogatory  I.  State  your  name,  age,  residence,  and  occupation. — Answer.  My  name  is 
Edward  Tatnal  Nichols ;  am  now  commander  of  the  navy-yard,  Charlestown,  and  have 
been  since  October  J  8,  1873. 

Int.  2.  Can  you  give  any  estimate  of  the  number  of  men  employed  in  the  said  navy-yard 
September  1,  1874  T-— A.  I  should  suppose  seven  or  eight  bundled ;  possibly  more,  possibly 
less. 

Int.  3.  Was  this  number  increased  during  the  months  of  September  and  October ;  and, 
if  so,  how  much,  as  nearly  as  you  can  judge  t— A.  It  was  increased,  as  nearly  as  I  can 
recollect,  between  five  and  six  hundred  men. 

Int.  4.  Was  there  any  decrease  in  the  number  employed  from  November  3,  1874,  to  De- 
cember 1 ,  1S74  7  If  so,  state  as  near  as  you  can  what  the  decrease  was. — A.  Can't  say 
positively  there  was  a  decrease  on  November  3,  but  from  November  3  to  December  1  there 
was  a  decrease  to  at  least  the  number  there  on  October  1,  1874. 

Int.  5.  What  cause  was  there  for  the  increased  employment  of  men  from  Se9t«ni\^^\  V^ 
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1874,  to  November  1,  1874  f — A.  No  cause,  that  I  know  of,  except  bj  order  of  the  an- 
tborities  iu  Washinfrton.  Ooe  reason  assigned  by  the  Bureau  or  Construction  was  va- 
rious  work  upon  the  Yandalia  and  new  sloops  of  war,  and  piling  and  caring^  for  the  timber. 

Int.  6.  Was  there  really  onoueh  work  during  the  period  above  mentioned  to  require 
such  increased  force  T— A.  I  haruW  think  there  was  of  essential  work — of  work  that  was 
absolutely  necessary  to  be  done.  I  believe,  however,  that  the  entire  force  was  employed 
in  various  kinds  of  work  about  the  yard — some  in  shops,  some  in  cleaning  and  clearing  up 
the  yard. 

Int.  7.  Did  you  at  any  time  remonstrate  with  the  Navy  Department  at  Washington 
against  this  increase  of  men  in  the  yard,  and  against  the  class  of  men  employed ! — A. 
Don't  remember  that  I  did.  My  general  rule  is  to  obey  the  orders  I  receive  without  re 
monstrating. 

Int.  8.  Did  you  have  any  correspondence  with  said  Navy  Department  on  this  subject  ? 
If  so,  what  was  the  substance  of  it,  as  nearly  as  you  recollect  f — A.  I  don't  remember  of 
having  had.    May  possibly,  but  don't  remember  it  at  this  time. 

Int.  9.  Were  the  men  employed  during  the  above-named  period,  as  a  general  rule,  fit  for 
the  purpose  for  which  they  were  employe  f — A.  Of  my  own  knowledge  I  know  nothing  of 
their  fitness  or  unfitness.    They  were  required  generally  by  the  heads  of  departments.    I 
onk  their  requisitions  as  a  guarantee  of  tne  fitness  of  the  men. 

Int.  10.  Was  it  not  a  matter  of  public  notoriety  that  the  larger  part  of  the  men  employed 
during  the  period  above  mentioned  were  employed  for  political  reasons  and  for  the  purpose 
of  securing  votes  for  the  election  of  candidates  for  Congress  T — A.  I  heard  a  great  deal  of 
talk  to  that  effect,  and  also  read  much  in  the  papers  to  the  same  effect. 

Int.  II.  In  your  opinion,  could  not  all  the  work  required  to  be  done  in  the  navy-yard  dar- 
ing the  above-named  period  have  been  done  by  a  much  smaller  number  of  men  than  the 
actual  number  employed  ? — A.  Tes ;  I  think  so. 

Cross : 

Cross-int.  1.  Please  state  whether  or  not  there  was  work  to  be  done  on  the  Vandalia.  on 
the  ship  brought  from  Portsmouth  for  repairs,  and  another  vessel,  making  them  for  the 
mpnth  of  October,  1874. — A.  Work  to  be  done  on  the  Vandalia.  No  ship  was  brought 
from  Portsmouth  for  repairs.  A  new  ship  was  brought  round  from  Portsmouth  for  the  pur- 
pose of  being  completed.  My  present  impression  is  she  was  brought  round  subsequent  to 
the  month  of  October — after  October.  The  third  vessel  was  under  contract  to  Donald 
McKay,  and  certain  work  was  required  to  be  done  in  the  yard  to  complete  her.  Upon  the 
Vandalia  and  McKay's  ship  there  was  work  to  be  done. 

Cross-int  2.  Was  the  increase  in  forcA  made  in  the  usual  and  ordinary  manner  and 
through  the  proper  heads  of  departments  f —A.  It  was,  I  believe. 

Cross-int.  3.  When  vou  speak  of  the  force  as  being  larger  than,  in  your  jadgment,  was 
absolutely  necessary,  do  you  mean  there  was  no  proper  work  to  be  performed,  or,  in  your 
judgment,  a  portion  of  that  work  might  have  been  omitted  at  that  time  f — ^A.  I  mean  to  si^ 
that  there  was  no  pressing  necessity  for  much  of  the  work  done  by  the  increased  force,  and 
some  of  it  could  have  been  very  well  postponed.  It  was  not  essential.  Still,  I  was  veiy 
glad  to  have  the  opportunity  of  doing  it,  such  as  the  cleaning  aud  clearing  ap  of  the  yard. 

Cross-int.  4.  Was  work  done  on  the  ship  Saint  Mary's  at  uiis  time,  if  you  know  t^A.  I 
think  there  was.  I  think  the  Saint  Mary's  was  at  the  yard  during  October,  or  a  portion  of 
October. 

Cross-int  5.  If  this  work  which  was  desirable  to  have  done,  although  not  absolutely 
necessary,  was  to  be  done  at  all,  the  months  of  September  and  October  was  the  most 
desirable  season  for  doing  it,  was  it  not? — A.  As  desirable  as  any ;  more  so  than  winter 
months. 

Cross-int  6.  And  this  work  was,  in  fact,  completed  before  cold  weather,  was  it  not  so 
that  the  force  could  well  and  properly  be  reduced  again  early  in  the  month  of  November  f~ 
A.  The  work  was  mainly  completed  ;  but  in  a  navy-yard,  where  various  mechanical  opera- 
tions are  being  carried  on,  indoors  as  well  as  out,  there  is  always  more  or  less  clearing  and 
cleaning  up  to  be  done.  The  force  could  have  been  discharged  without  any  detriment  as 
soon  as,  or  perhaps  even  before,  they  were. 

Cross-int.  7.  Am  I  to  understand  ihat  in  your  judgment,  it  would  have  been  desirable, 
had  there  been  a  sufficient  appropriation  for  the  purpose,  to  have  retained  a  somewhat  larger 
force  than  was  in  fact  kept  after  the  middle  of  November,  to  have  performed  this  various 
work  of  which  you  say  there  is  always  a  great  deal  to  do  7 — A.  It  would,  in  my  opinion, 
have  been  desirable  to  have  retained  a  larger  force  than  was  left  in  the  yurd  after  the  final 
discharge  was  made,  in  order  to  attend  to  necessary  work,  but  the  amount  of  money  al- 
lowed per  month  in  the  construction  department  was  barely  sufficient  to  keep  up  the  general 
organization  of  that  department  The  mechanical  force  was  necessarily  suspended  a  large 
portion  of  the  time  in  consequence  of  this  small  allotment  of  money. 

Redirect: 

Int.  1.  Was  not  the  efficiency  of  the  construction  department  materially  impaired  by  this 
forced  reduction  of  the  numbiT  of  employes  in  November  last  f — A.  The  efficiency  of  that 
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department  was  decidedly,  id  mj  opinion,  impaired  by  the  enforced  suspension  of  work,  in 
consequence  of  the  short  allotment  of  money. 

Int.  2.  Was  not  this  small  allotment  of  money  the  consequence  of  the  larpfe  amount  of 
money  used  to  pay  for  the  increased  employment  of  men  in  October,  1874  ? — ^A.  That  I  could 
not  say  positively,  thou^^h  it  is  my  impression. 

Int.  3.  Could  not  the  regular  force  employed  at  the  navy-yard  have  done  all  the  work  re- 
quired upon  the  ships  which  arrived  and  were  in  process  of  construction  or  repair  during  the 
months  of  September  and  October  last  ? — A.  I  think  it  is  very  likely  they  could  Our  navy- 
yard  force  is  not  always  a  constant  force,  and  when  speaking  of  the  ordinary  force  we  mean 
the  force  that  is  ordinarily  employed  when  there  is  no  particular  exigency. 

Recross : 

Recross-int.  I.  In  answer  to  the  last  interrogatory  you  say  you  think  that  '*very  likely  they 
could  ";  but  would  that  have  required  their  withdrawal  from  other  work  necessary  or  de- 
sirable to  be  performed,  and  was  it  therefore  in  fact  desirable  to  have  an  increased  force  f — 
A.  I  don*t  think  it  would  have  necessarily  withdrawn  them.  We  always  endeavored  to 
make  one  job  fit  into  another,  so  as  to  make  the  work  continuous.  So  far  as  I  know,  this 
system  was  porsuedi  and  therefore  I  am  unable  or  unwilling  to  say  there  was  a  necessity 
for  an  increase. 

Recross-int.  2.  Has  there  been  any  lack  of  necessary  work  in  any  of  the  departments  for 
an  ordinary  force  since  November,  1874,  in  consequence  of  the  larg^  amount  of  work  per- 
formed in  September  and  October  last  ? — A.  Work  has  been  slack  in  all  branches  of  the  con- 
struction department,  owing,  as  I  stated  before,  to  the  lack  of  funds,  in  proportion  to  the 
amount  of  work  done  in  September  and  October.  There  might  be  considered  a  deficiency  of 
work  subsequently  thereto. 

Recross-int.  3.  And,  owing  to  this  slackness  of  work,  has  the  force  been  reduced  unusu- 
ally low,  and  the  expenses  made  unusually  light  in  consequence  7 — A.  I  stated  in  my  pre- 
vious answer,  I  believe,  that  the  slackness  of  work  in  the  various  branches  of  the  construc- 
tion department  was  in  consequence  of  the  limited  allotment  of  money.  The  force  has  been 
reduced  unusually  low. 

Recross-int.  4.  Can  you  state  any  information  as  to  the  various  places  or  districts  from 
which  this  increased  force  in  September  or  October  was  taken  ? — A.  I  cannot. 

ED.  T.  NICHOLS, 
Commodore,  United  States  Navy. 


Commodore  Edward  TatnaIi  Nichols  recalled : 

Interrogatory  1.  Have  you  at  any  time  had  a  correspondence  with  the  Navy  Department, 
or  any  person  connected  therewith,  relative  to  the  discharge  in  November,  1874,  of  men  from 
the  Cbarleetown  navy-yard  f — Answer.  I  do  not  remember  any  correspondence  in  reference  to 
the  discharge  of  men  in  November.  I  received  an  order  from  the  Chief  of  the  Bureau  of  Con- 
struction, dated,  I  think,  on  or  about  the  5th  of  November,  directing  a  reduction  of  the  force. 
Some  time  in  the  early  part  of  November  I  either  wrote  or  telegpraphed  to  the  Secretary  of  the 
Navy,  reminding  him  that  a  previous  order  of  his,  not  to  make  any  suspension,  was  still  unre- 

Cled,  to  which  a  replv  came  to  reduce  the  force  in  accordance  with  the  order  of  chiefs  of 
eaus.    This  is,  I  think,  the  substance  of  any  correspondence  in  November  on  that 
subject. 

Int.  2.  Did  you  afterward  write  to  Mr.  Hanseom,  Chief  of  the  Bureau  of  Construction,  on 
that  subject  f — A.  I  did  write  subsequently  to  Mr.  Hanscom,  but  not  specially  upon  the 
subject  of  the  reduction. 

Int.  3.  Have  you  a  cojpv  of  that  letter  with  you  and  the  reply  thereto? — A.  I  have  a  copy 
of  the  letter  with  me.  There  was  no  reply  to  it.  It  was  written  in  reply  to  one  from  Mr. 
Hanscom. 

Int.  4.  Will  you  produce  that  copy  and  a  copy  of  the  letter  from  Mr.  Hanscom  ?— A..  As 
the  custodian  of  the  records  and  correspondence  between  the  Navy  Department  and  the  com- 
mandant of  the  yard  on  official  matters,  and  being  aware  that  it  is  not  the  desire  or  wish  of 
the  department  to  make  pablic  said  correspondence,  I  feel  debarred  from  producing  any 
portion  of  that  correspondence  without  previous  authorization  from  the  department. 

Int.  5.  You  refuse  to  produce  a  copy  of  either  of  the  letters  called  for  f — A.  I  feel  bound 
to  do  so. 

Int.  6.  What  were  the  contents  of  those  letters,  as  nearly  as  yon  remember  them  T— A. 
The  letter  from  the  Chief  of  the  Bureau  was  to  the  effect  that,  in  examining  the  pay-rolls  of 
the  construction  department  for  the  months  of  October  and  November  (I  am  certain  of  Oc- 
tober, November  I  think)  it  was  observed  that  the  force  had  been  largelv  increased,  and  re- 
? nesting  me  to  inform  the  bureau  by  what  authority  this  increase  took  place.  In  my  reply 
stated  the  various  authorities  which  I  had  received  from  time  to  time  from  the  Navy  De- 
partment, and  also  orders  which  I  had  received  countermanding  measures  that  I  had  taken 
to  prevent  an  increase  of  the  force  and  to  economize  the  funds. 
(No  cross-examination.) 

ED.  T.  NICHOLS, 
Commodort^  UnUtd  Sla\.c«  '^a'v^« 
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DepoiUion  of  Thomag  J.  Marston, 

Direct : 

Interrof^atory  ].  State  your  Dame,  Age,  residence,  and  occupation. — Answer.  Hy  name  ift 
Thomas  J.  Marston,  and  my  age  is  thirty-three  years ;  reside  in  Chelsea  street.  East  Bos- 
ton, No.  33 ;  am  foreman  oi  the  iron-platers  in  the  nayy-yard  at  Charlestown. 

Int  2.  How  many  men  did  you  naye  employed  in  your  department  on  September  1, 
1874  f — A.  I  mififht  haye  had  forty. 

Int.  3.  Was  this  number  increased  up  to  Noyember,  1874  f — ^A.  I  think  it  was. 

Int.  4.  How  much  f — A.  Perhaps  from  fifteen  to  twenty. 

Int.  5.  Haye  you  any  means  oi  finding  out  the  exact  number  7 — A.  I  suppose  the  records 
of  the  yard  will  show. 

Int.  6.  Haye  you  a  record  in  your  department  ? — A.  There  is  a  record  at  the  head  of  the 
department 

Int.  7.  Who  calls  the  roll  in  your  department  f — A.  My  clerk,  when  there  are  men  enough 
for  a  clerk. 

Int  8.  Was  the  force  of  men  under  you  decreased  in  Noyember,  1874  T  If  so,  how 
much  f — A.  I  think  it  was  ;  don*t  remember  the  exact  amount ;  should  say  twenty-fiye  to 
thirty  men,  perhaps  twenty-fiye. 

Int  9.  How  many  men  haye  you  now  under  youf — A.  I  think  I  haye  about  twenty* fire 
on  my  roll :  won't  be  certain. 

Int.  10.  Produce  the  roll  you  used  during  October,  1874,  or  an  attested  copy  thereof. — ^A. 
I  hayen*t  got  it  here,  and  don*t  know  whether  I  will  be  allowed  to  do  so  or  not. 

Int.  11.  How  many  of  the  men  employed  by  you  during  September  and  October,  1874,  be- 
longed in  Boston  or  Chelsea? — A.  I  should  haye  to  answer  that  I  did  not  keep  a  correct 
record  of  that ;  perhaps  a  third  of  them. 

Int  12.  Who  employed  the  men  who  worked  in  your  department  f — ^A.  I  hired  them : 
some  of  them  were  ordered  there  by  the  Department 

Int.  13.  Any  of  the  persons  hired  by  you  recommended  by  persons  other  than  those  con- 
nected with  the  Nayy  Department  f  If  so,  name  such  persons. — A.  Yes.  Haye  bad  in- 
dorsements from  nearly  all  the  members  to  Congress  of  this  State,  and  by  different  indiyid- 
uals  outside ;  don't  bring  them  to  mind. 

Int  14.  Did  Rufus  S.  Frost  recommend  any  person  to  you  f — A.  I  think  he  did  ;  I  think 
he  recommended  one ;  I  could  not  state  the  exact  number  of  any  indiyidnals. 

Int  15.  Did  Charles  H.  Leach,  a  custom-house  officer,  recommend  any  person  f — A.  I 
think  I  haye  his  indorsement. 

Int  16.  Did  W.  A.  Simmons,  the  collector  of  the  port  of  Boston,  recommend  any  one  T— 
A.  Am  not  certain  whether  he  did  during  those  months  or  not 

Int  17.  Did  Thomas  O'Neil,  a  custom-house  officer,  or  any  other  person  connected  with 
the  custom-house,  recommend  any  person  7 — ^A.  I  can't  remember  who  all  were  indorsed  by. 
At  the  time  we  were  hiring  men,  a  great  many  came  with  letters  indorsed  by  different  indi- 
yiduals  ;  some  of  those  I  did  not  know  personally. 

Int  18.  What  was  the  cause  of  the  increased  employment  of  men  during  October  and 
September,  1874  7— A.  Work  on  the  St  Mary's,  Vanaalia,  and  McKay's  ship. 

nt.  19.  Were  all  the  men  employed  by  you  mechanics  skilled  in  your  particular  branch 
of  business  ? — A.  I  so  considered  them. 

Int  20.  When  was  the  St.  Mary's  work  completed  f— A.  I  can't  remember. 

Int  21.  When  on  the  Vandalia? — A.  Is  not  completed  yet. 

Int  22.  When  on  McKay's  ship  f — A.  That's  not  completed. 

Int.  23.  How  many  men  did  you  haye  employed  on  the  St  Mary's  in  October,  1874  T— A 
Perhaps  ten  or  twelye  men  ;  not  employed  constantly. 

Int  24.  Was  there  any  real  necessity  of  increasing  the  number  of  men  in  your  depart- 
ment during  the  month  of  October,  1874  f  If  you  say  yes,  was  it  other  than  a  political 
necessity,  so  called  f — A.  There  was ;  I  should  say  it  wasn't  a  political  necessity. 

Int.  25.  Can  you  giye  me  the  name  of  a  single  person  you  employed  who  was  not  so  em- 
ployed during  tnat  time  in  expectation  that  he  would  yote  for  the  Kepublican  candidate  for 
Congress  in  tne  district  in  which  he  might  be  a  yoter  f — A.  I  don't  know  as  I  eyer  asked  a 
man  I  employed  who  he  was  going  to  yote  for. 

Int.  26.  Was  eyer  a  person  employed  by  you  employed  simply  because  he  was  a  good 
mechanic  and  for  no  other  reason,  and  without  knowledge  of  his  politics  T — A.  He  was  em- 
ployed because  he  could  do  the  work.  I  employed  him  because  he  was  capable.  There 
might  haye  been  cases  where  I  knew  how  tney  had  yoted  preyiously.  but  not  how  they 
were  going  to  yote. 

Int  27.  Will  you  swear  that  no  person  was  hired  by  you  during  the  months  of  September 
and  October,  1874,  on  account  of  political  reasons  and  purposes  T — A.  I  hired  them  on  ac- 
count of  necessary  work  I  had  for  them  to  do.     Persons  were  recommended  to  me.    I  do 
not  know  for  what  purpose. 

Int.  28.  Haye  you  any  communications  from  any  person  recommending  men  to  yon 
to  be  hired  7  If  you  haye,  will  you  produce  them  ?— A.  I  think  1  haye.  I  will  produce 
them. 
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Int  29.  Were  not  the  recommendations  you  received  chieflj,  if  not  all,  from  persons  con- 
nected with  the  Republican  party  f — ^A.  i  received  them  from  both  parties ;  the  mi^'oritj 
from  the  Republican  party. 

Int  30.  Can  yon  give  the  name  of  a  single  Democrat  who  recommended  a  person  to  yoa, 
which  person  was  employed  by  you  f — A.  I  can  if  I  have  the  letters ;  but  am  not  sure  t 
have  the  letters. 

Int.  31.  Can  you  give  the  name  of  the  man  so  employed  T— A.  I  cannot. 

Int.  3^  Can  you  give  the  name  of  the  person  recommending  f — ^A.  Unless  I  have  som& 
of  those  letters  1  can"t. 

Int.  32^.  Do  you  know  of  more  than  one  case  of  that  sort  T — A.  Can*t  state  now  posi- 
tively. 

Int  33.  Will  you  swear  to  one  single  case  of  that  sort  7 — A.  Will  not  without  looking 
over  my  records. 

Int.  34.  Did  you  see  Mr.  Charles  A.  Leach  at  the  navy-yard  frequently  during  the 
Congressional  campaign  in  1874  f — A.  Couldn't  state  positively  whether  I  saw  him  or 
not  Uave  seen  him  in  the  yard;  can't  state  positively  whether  I  saw  him  at  that 
time. 

Int  35.  Do  you  know  Charles  H.  Leach,  a  custom-house  o£Scer,  by  sight  f — ^A.  I  do. 

Int  36.  Is  he  the  person  who  has,  during  vour  examination  and  the  examination  of  Com- 
modore Nichols,  been  sitting  at  the  table  with  Mr.  Frost's  counsel  T — A.  Yes. 

Int  37.  Do  you  know  Thomas  O'Neil,  another  custom-house  officer,  by  sight  ?— ^  I 
do. 

Int  38.  Is  he  the  person  sitting  behind  Mr.  Leach  T — ^A.  He  is. 

Cross : 

Cross-in 1 1.  How  long  have  you  been  foreman  in  the  department  mentioned  by  youf — 
A.  Foreman  two  years. 

Cro68-int2.  Al>out  how  many  different  men  have  you  employed  in  that  timet — A.  Prob- 
ably seventy  five  to  eighty.    When  work  is  slack  I  discharge  men,  and  afterward  rehire^ 
them. 

Cross-int  3.  And,  so  far  as  you  are  concerned,  have  you  invariably  hired  men  with  sole 
reference  to  their  competency  for  the  work  yon  had  in  hand  f — A.  I  have. 

Cross-int  4.  You  were  unable  to  state  without  refierence  to  your  books  or  letters  the  name 
of  any  Democrat  hired  upon  the  recommendation  of  a  Democrat  in  the  month  of  October 
last  Can  you  state  the  name  of  a  Republican  hired  upon  the  recommendation  of  a  Repub- 
lican during  that  month  T — A.  No ;  not  without  reference. 

Cross-int  5.  Can  you  state  that  a  single  man  was  actually  hired  last  September  or  Octo- 
ber, on  the  recommendation  of  Mr.  Frost  or  Mr.  Leach  or  Mr.  O'Neil  f — A.  I  couldn't  with- 
out reference  to  letters. 

Cross-int  6.  Was  a  single  man  appointed  through  the  influence  of  Mr.  Lemons  T — A.  I 
answer  as  to  the  fifth  cross. 

Cross-int  7.  Can  you  state  from  what  Cong^ressional  districts  any  of  these  men  were  em- 
ployed in  September  or  October,  or  whether  any  one  of  them  belonged  to  the  fourth  district  T 
— A.  I  can  state  that  I  had  during  those  months  men  from  three  or  four  Congressional  dis- 
tricts.   I  am  satisfied  of  that. 

Cross-int.  8.  Did  you  hire  any  men  whatever  with  reference  to  securing  any  votes  in  the 
fourth  Congressional  district  7 — A.  I  couldn't  say  that  I  did. 

Cross-int.  9.  Do  you  know,  or  have  you  reason  to  believe,  that  Mr.  Frost  received  through 
yon,  by  employment  of  men  in  the  navy-yard,  a  single  vote  which  he  would  not  have  re- 
ceived if  you  had  hired  no  one  at  all  f — ^A.  I  do  not. 

Cross-int.  10.  So  far  as  you  know,  was  one  single  vote  influenced  in  favor  of  Mr.  Frost 
by  the  circumstance  of  any  voter  being  hired  to  work  in  the  navy-yard  f — A.  Not  that  I 
know  personally. 

Redirect: 
Intl.  Was  your  appointment  as  foreman  secured  by  the  influence  of  Mr.  W.A.Sim- 
mons f — A.  He  indorsed  me. 

THOS.  J.  MARSTON. 


DeposUion  of  Jeremiah  C.  Wentieorth, 

Direct : 

Interrogatory  1.  Stafe  your  name,  age,  residence,  and  occupation. — Answer.   My  name- 
is  Jeremiah  C.  Wentworth ;  and  my  age  is  forty-one  years ;  reside  at  81  Pearl  street, 
Chelsea ;  am  a  laborer. 

Int  2.  Were  you  employed  in  the  navy-yard,  Charleston,  during  the  fall  of  1874  f — A.  I 


was. 


Int.  3.  In  what  capacity,  and  are  yon  there  now  f — A.  Foreman  of  laborers.    I  am. 
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Int.  4.  How  maDj  men  did  you  have  under  you  September  1,  1874?— A.  About  80,  as 
nigh  as  I  recollect. 

Int. 5.  On  November  1,  1874,  how  many? — A.  Something  over  400;  don't  know  how 
many. 

Int.  6.  How  many  December  1,  1874  f — A.  Eight  or  ten ;  might  not  be  so  many. 

Int.  7.  How  many  now  7 — A.  Ten. 

Int.  8.  How  many  of  the  men  employed  by  you  November  1,  1874,  came  from  Boston  and 
Chelsea  ? — A.  I  don't  know  ;  didn  t  employ  any  men ;  kept  no  record  at  all. 

Int.  9.  To  the  best  of  your  iudgment  now  many  t — ^A.  There  might  have  been  a  hundred 
and  fifty ;  somewhere  along  there. 

Int.  10.  When  was  the  reduction  in  the  number  of  men  employed  by  you  made  7^ A.  I 
kept  no  record. 

Int.  11.  Fix  the  date  of  the  reduction  of  men  made  between  November  1  and  Decem- 
ber 1,  as  nearly  as  you  can. — A.  It  wasn't  far  from  the  12th  of  November,  as  near  as  I 
recollect. 

Int.  12.  When  was  the  great  increase  of  men  made  in  your  department  f  State  as  near  as 
you  can. — A.  From  the  15th  to  the  last  of  October. 

Int.  13.  How  long  have  you  been  foreman  T — A.  Four  years  next  July. 

Int.  14.  Who  secured  your  appointment  t — A.  Samuel  Hooper,  Representative  in  Con- 
gres8.# 

Int.  15.  Do  you  know  Mr.  Charles  H.  Leach,  a  custom-house  officer,  by  sight  T — A.  Never 
-saw  him  before  to-day. 

Int.  16.  Is  he  the  person  who  has  been  sitting  near  Mr.  Frost's  counsel  during  your  ex- 
amination 7 — A.  Yes. 

Cross : 

Cross-int.  1 .  Has  Mr.  Leach  sat  any  nearer  to  Mr.  Frost's  counsel  than  other  gentlemen, 
and  has  he  spoken  a  word  or  made  a  suggestion  of  any  kind  f — A.  I  never  saw  him  till  I 
turned  round  to  answer  the  last  question ;  didn't  know  he  was  in  the  room  ;  not  to  my 
knowledge  spoken. 

Cross-int.  2.  What  was  the  occasion  of  the  increase  of  laborers  in  October,  1874  T  What 
was  the  work  required  of  them  which  they  actually  performed  and  was  it  useful  labor  7 — 
A.  To  protect  timoer,  lumber,  iron,  &.c.,  lying  loose  around  the  yard.  While  they  were 
there  they  performed  the  work.  It  was  useful  to  the  best  of  my  knowledge ;  necessary  to 
l>e  done. 

Cross-int.  3.  In  point  of  fact,  was  there  not  still  further  work  about  which  the  force  could 
have  been  usefully  employed  if  there  had  been  a  sufficient  appropriation  of  money  made  to 
pay  them  T~A.  According  to  my  judgment  I  should  say  there  was,  if  there  had  been  money 
•enough  to  pay  them. 

Cross-int.  4.  When  you  speak  of  the  probability  that  of  this  entire  number  some  one  hun- 
dred and  fifty  may  have  come  from  Boston  and  Chelsea,  do  you  speak  firom  any  personal 
knowledge  of  the  fact,  or  is  it  mere  estimate  without  any  knowledge  whatever? — A.  It  is 
mere  estimate.     There  may  not  have  been  so  many  laborers. 

Redirect : 

Int.  I,  You  knew  at  the  time  where  the  men  came  from  who  were  emplojred  by  you,  did 
you  not  f — A.  Some  few  persons  I  knew  where  they  came  from.    I  didn't  hire  any. 
Int.  2.  Where  were  you  on  election  day  7 — A.  At  the  polls  in  Chelsea. 

J.  C.  WENTWORTH. 


Deposition  of  Samuel  DwigtU, 

Direct : 

Interrogatory  1.  State  your  name,  age,  residence)  and  occupation. — Answer.  My  name 
is  Samuel  Dwight,  and  my  age  is  fortv-one  years;  reside  at  15  Edgworth,  Banker  Hill 
district ;  am  foreman  of  shipsmiths  at  the  Charlestown  navy-yard. 

Int.  2.  How  many  men  did  you  have  employed  under  you  September  1, 1874  T — A.  Fifty- 
four. 

Int.  3.  How  many  November  1,  1874  7 — ^A.  Seventy-one. 

Int.  4.  On  December  1,  1H74  ?-— A.  Eleven. 

Int.  5.  Mr.  Sampson  had  nothing  to  do  with  the  employment  of  your  men,  had  het— A 
No. 

Int.  6.  Your  gang  is  entirely  separate  and  distinct  from  his,  is  it  not  7 — A.  It  is. 

Cross: 

Cross-int.  1.  State  whether  you  had  actual  employment  for  the  seventy-one  men  yon 
4speak  of.  If  so,  state  what  was  their  work. — A.  1  did ;  doing  iron-work  for  the  new  ship 
Vandalia,  repairs  on  Saint  Mary's  and  PI}  mouth. 
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CroM-mt.  2.  Who  hired  these  xnenT-^A.  I  employed  them  all  myself,  with  the  exception 
of  five  or  six  men  in  the  geaig, 

CnMW-iat.  3.  Were  all  these  men  skilled  mechanics  T— A.  All  g^ood  'men  to  do  the  work 
required,  excepting^  one  man,  an  inferior  man,  who  was  employed^bjjorders  from  the  de- 
partment. -*• 

Cioas-int  4.  Did  tou  employ  them  with  sole  xeference  to  the  ^performance  of  work 
deemed  uecessary  to  be  done  and  their  competency  to  do  it  in  a  proper  manner  ? — A.  I  did. 

SAM'L  DWIGHT. 
Foreman  8kipsmith$. 


Deposition  of  Danid  Barrett. 
Direct: 

* 

Interrogatory  1.  State  your  name,  age,  residence,  and  oeenpation.-^Answer.'  My  name  is 
Daniel  Barrett,  and  my  ase  is  forty-fbur  years.  Beside  at  18  Monument  street.  Banker  Hill 
district;  am  a  pump  and  block  maker. 

Int.  2.  Are  you  employed  in  the  Charleetown  navy-yard ;  if  so,  in  what  capacity  f — ^A. 
y  es ;  as  foreman  of  the  block-makers. 

Int.  3b  How  many  men  were  employed  under  you  September  1,  1874  f — A.  About  fifteen. 

Int.  4.  How  many  NoTember  1,  1874  f — A.  None  at  all. 

Int.  S.  How  many  December  1,  1874  f — A.  None. 

Int.  6.  When  was  your  gang  reduced  f — ^A.  Noyember  11,  1874J  I  believe. 

Int.  7.  How  happened  it  that  you  had  no  men  employed  on  November  1, 1874  f — A.  I  had 
orders  to  discharge  eight  and  suspend  eleven. 

Int  8.  When  did  you  take  on  men  to  fill  the  places  of  those  discharged  and  suspended, 
as  above  stated  f — A.  I  have  taken  on  one  man  and  three  boys  in  the  latter  part  of  Decem- 
ber last. 

Int.  9.  What  do  you  mean  bv  your  answer  to  the  6th  interrogatory  T — A.  I  mean  there 
were  seven  men  discharged  and  eight  suspended  November  11, 1874.  I  misunderstood  in- 
terrogatory 4.    I  hand  on  November  1,  1874,  eighteen  men  on  the  roll. 

Int.  10.  Is  your  gang  separate  and  distinct  from  Mr.  Sampson's? — A.  Tes. 

Int.  11.  How  many  of  the  men  employed  by  you  November  1, 1874,  belonged  in  Boston 
or  Chelsea  f-^ A.  Only  one  to  Chelsea.  The  others,  excepting  three,  belonged  to  Boston. 
One  belonged  in  Everett,  one  in  Hyde  Park. 

Int.  12.  Do  you  know  in  what  ward  in  Boston  they  belonged  f — A.  No ;  not  exactly ; 
some  to  ward  21. 

No  cross-examination. 

DANIEL  BARRETT. 


Deposition  of  WiUiam  Hichbom. 

Direct : 

InterrogatoiT  1.  State  your  name,  age,  residence,  and  occupation.— Answer.  My  name  is 
William  Hichbom,  and  my  age  is  forty -four  years ;  reside  27  Trenton  street,  Charlestown ; 
am  foreman  of  ship-joiners  in  Charlestown  navy-vard. 

Int.  2.  How  many  men  were  employed  in  your  department  September!,  1874  T — ^A.  Forty- 
eight. 

Int.  3.  Was  this  number  increased  to  November  1,  1874 ;  and,  if  so,  to  what  extent? — A. 
It  was ;  from  September  1  to  October  1,  it  increased  4.  From  October  1  to  November  1, 
it  increased  16. 

Int.  4.  When  did  that  number  decrease,  and  how  far? — ^A.  About  the  middle  of  November, 
to  about  15  men. 

Int.  5.  Who  has  the  hiring  of  the  men  in  your  gang  7 — ^A.  I  have  the  recommendation  of 
them. 

Int.  6.  How  many  of  the  men  employed  under  you  November  1, 1874,  came  from  the  fourth 
Congressional  district? — A.  I  can't  tell  certainly;  should  say  one-third. 

Int.  7.  Can  you  tell  the  names  of  any  persons  who  recommended  men  to  you  for  employ- 
ment?   If  so,  give  them. — A.  I  cannot 

Int.  8.  Did  Kufus  S.  Frost  recommend  any  person  to  you  1 — A.  He  did  not 

Int.  9.  Or  W.  A.  Simmons?— A.  Don't  think  he  did  during  October  and  November, 
1874. 

Int  10.  Have  you  any  means  of  ascertaining  the  names  of  those  who  recommended  men 
to  you  ? — A.  Have  no  record. 

Cross : 

Cross-int  1.  State  whether  the  increase  of  men  in  your  department  was  necessary  for  the 
public  service  ?— A.  It  was. 

41  E  C 
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Cross-ini.  2.  Was  there  work  neoessarj  to  be  done  bj  an  increased  force  7  If  so,  state 
what. — A.  There  was  ;  on  the  Saint  Mary's  and  Plymouth. 

Cross-int.  3.  Did  jou  hire  or  recommend  for  employment  these  men  with  sole  reference  to 
their  competency  for  the  work  yon  had  for  them  to  dof — A.  I  did  ;  and  for  no  other  rea- 
son. 

Cro88-int.  4.  Did  you  know  the  politics  of  the  men  you  employed  or  were  their  politics  or 
votes  made  a  condition  of  their  employment  in  the  slightest  degfree  whatever? — A.  When  a 
man  was  a  neighbor  I  might  have  known,  but  not  the  politics  of  the  great  mass  of  the  men ; 
not  in  the  slightest  degree. 

Redirect : 

Int.  ] .  Was  the  efficiency  of  your  department  in  any  way  impaired  by  the  forced  reduction 
of  the  number  of  employed  in  November,  1874  7 — A.  The  efficiency  is  not  impaired ;  but  with 
more  men  more  work,  of  course,  can  be  done. 

Int.  2.  Then  fifteen  men  are  sufficient  for  the  usual  work  to  be  done  in  your  department  T— 
A.  The  number  of  men  employed  depends  entirely  upon  the  amount  of  work  the  government 
orders  done. 

Int.  3.  What  was  the  cause  of  the  reduction  of  meu  in  your  department  in  November, 
1874  f — A.  The  decrease  of  work  for  one  thing ;  lack  of  money  to  pay  men  another. 

Int.  4.  Was  not  want  of  money  the  chief  reason  f — A.  Not  altogether  the  reason.  I  should 
say  if  it  wasn't  for  want  of  money  I  should  have  more  employed  now. 

Int.  5.  When  did  they,  your  gang,  get  through  work  on  the  Saint  Mary's  f — ^A.  In  the 
middle  of  November.    '  She  sail^  December  6. 

Int.  6.  When  did  she  come  into  the  yard  f — A.  Some  time  in  October ;  latter  part  of  Octo- 
ber, 1874. 

WM.  HICHBOEN. 


Deposition  of  IViUiam  B.  Splaine* 

Direct: 

luterrogatoiT  1.  State  your  name,  age,  residence,  and  occupation. — Answer.  My  name  is 
William  B.  Splaine,  and  my  age  is  twenty -nine  years ;  reside  in  Boston,  Charlestown  district, 
21  Decatur  street.   Am  machinist. 

Int.  2.  Were  you  employed  at  the  Charlestown  navy-yard  during  the  fall  of  1874f  If  so, 
how  long,  and  in  what  capacity  f— A.  I  was.  I  was  employed  there  oflf  and  on  for  three 
years  from  1871  until  May  1,  1874,  when  the  gang  I  belonged  to  was  suspended  for  two 
months ;  on  June  27,  1874, 1  went  back,  worked  there  till  November  13,  1874.  I  worked 
as  first-class  iron-plater.   I  was  quarterman  about  three  years. 

Int.  3.  Who  was  the  foreman  of  your  department  in  the  fall  of  1874? — ^A.  Thomas  J. 
Marston. 

Int.  4.  About  how  many  men  were  then  employed  in  his  department  on  November  I, 
1874? — A.  Between  forty -five  and  fifty-five  men,  as  nigh  as  I  recollect. 

Int.  5.  How  many  of  these  men  were  actually  employed  on  the  Saint  Mary's  while  she 
was  at  the  yard?~A.  I  should  judge,  on  an  average,  not  more  than  three  or  four. 

Int.  6.  Was  this  sufficient  work  to  keep  the  men  employed  at  in  yOur  department  about 
November  1,  1874?— A.  No. 

Int.  7.  Were  there  many  men  idle  about  that  time  7 — A.  I  should  judge  about  half,  loaf- 
ing around,  doing  nothing ;  no  work  for  them 

Int.  8.  About  November  1,  1874,  did  you  go  through  the  various  departments  in  the  navy- 
yard  during  working-hours  7  If  so,  please  state  what  you  saw. — A.  I  had  occasion  to  go 
from  where  I  worked  several  times  to  the  blacksmith's  shop,  which  was  quite  a  distance, 
and  also  went  to  different  shops  in  my  department  several  times.  Saw  lots  of  men  loafioif 
in  every  place  I  went  to.  Saw  men  playing  checkers  during  working- hours.  Saw  men  hold- 
ing a  kind  of  a  meeting  in  a  cellar  under  the  place  where  I  was  at  work. 

Int.  9.  How  many  men  playing  checkers  ?  How  many  looking  on  ? — A.  Two  playing, 
eight  or  ten  looking  on. 

Int.  10.  How  many  men  were  there  at  this  meeting  or  caucus  of  which  you  have  spoken  f 
— A.  The  cellar  was  pretty  full.     I  should  judge  there  were  between  fifty  and  sixty  men. 

Int.  11.  Did  the  men  employed  in  the  yard  seem  to  be  actively  employed  or  other- 
wise?— A.  Otherwise;  they  seemed  to  be  loafing  around  doing  nothing;  that  is,  tiie 
majority. 

Int  12.  While  you  were  in  the  yard  during  September  and  October,  1874,  did  you  see 
Mr.  Rufus  S.  Frost  in  your  department,  and  at  any  time  with  Mr.  Marston,  your  foreman? 
— A.  I  did,  two  or  three  times,  in  the  shop,  inquiring  after  Mr.  Marston.  Saw  hira  also  with 
Mr.  Marston  three  times,  in  the  shop  or  office.  Saw  Mr.  Frost  going  through  the  yard  bj 
the  shop  several  times  in  his  carriage. 

Int.  13.  State  whether  or  not  Mr.  Marston,  your  foreman,  was  an  ardent  supporter  of  Mr. 
Froai  in  the  CongreBsional  campaign  ? — A.  I  should  judge  he  was  from  what  I  could  heir. 
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Int.  14.  State  whether  or  not  it  was  the  common  talk  among  those  employed  in  the  navy- 
yard,  that  they  were  employed  for  political  reasons  and  for  the  purpose  of  securing  their 
votes  T — A.  One  man  in  there  told  me  he  was  employed  for  the  purpose  of  supporting  Mr. 
Frost.  He  was  president  of  a  Frost  club  in  East  Boston.  He  said  ne  secured  a  steady  job 
all  winter  from  Mr.  Marston  for  supporting  Mr.  Frost.  He  worked  about  five  or  six  days 
after  the  election  and  was  discharged.  He  told  me  after  he  was  discharged,  feeling  dis- 
pleased about  it.  In  my  department  it  was  the  common  talk  that  they  were  enlployed  for 
political  reasons  ;  also  all  through  the  yard,  among  di£ferent  gangs  with  whom  I  had  con- 
versation, I  heard  the  same  thing. 

Int.  15.  Do  you  know  of  any  particular  cause  or  exigency  which  required  an  increase 
of  men  in  your  department  in  tne  month  of  October,  1874  T — A.  I  do  not.  Previous 
to  October  a  great  many  of  the  departments  in  the  yard  had  been  working  on  short  time. 

Cross : 

Cross-int.  1.  How  many  and  what  vessels  were  the  men  in  vour  department  at  work 
upon,  at  all,  in  the  month  of  October  f — A.  The  Vandalia  was  tde  one  building;  some  re- 
pairs were  made  upon  a  vessel  that  came  in.  On  the  Saint  Mary's  there  were  a  few  repairs 
and  some  composition  valves  for  the  McKay  ship  ;  three  or  four  vessels. 

Cross-int.  t2.  How  many  men  were  employed  in  vour  gang  in  October? — A.  Between 
forty-five  and  fifty,  or  over.     I  refer  to  those  over  whom  Marston  was  foreman. 

Cross-int.  3.  When  different  gangs  or  squads  of  men  were  detailed  to  any  particular  work, 
was  there  any  man  in  charge  who  had  the  direction  and  control  of  those  men  for  the  time 
being  f — A.  There  were  no  regular  quartermen  in  my  department,  but  when  a  job  was  to 
be  done  outside  the  shop.  Mr.  Marston  would  tell  a  man  to  go  and  do  it,  and  take  the  men 
he  wanted  to  help  him. 

Cross-int.  4.  Would  this  man,  so  ordered,  keep  an  account  of  the  number  of  men  and  of 
the  time  spent  on  that  particular  job  f — A.  No  ;  only  report  they  had  the  job  done. 

Cross-int.  5.  When  a  vessel  is  sent  in  for  repairs,  is  no  account  kept  of  the  time  spent  in 
the  repairs  of  that  vessel  ? — A.  Yes  ;  the  foreman  gives  in  the  time  to  suit  himself. 

Cross-int.  6.  What  was  your  position  and  duties  therein  October  last? — A.  I  was  first- 
class  iron-plater. 

Cross-int  7.  Did  you  have  charge  of  any  men  under  you  at  any  time  during  the  month  T 
— A.  No  ;  not  since  the  April  before. 

Cross-int.  8.  What  was  the  ntime  of  the  man  that  told  yon  he  was  put  in  there  for  politi- 
cal reasons  t— A.  Michael  Clancy. 

Cross-int.  9.  When  was  he  put  inf — A.  In  the  latter  part  of  October. 

Cross-int.  10.  And  before  and  at  the  time  he  was  put  in  he  was  president  of  the  Frost 
club  in  East  Boston,  was  he  not? — A.  He  was  before,  I  know,  and  I  think  he  was  a  little 
while  after  the  election. 

Cross-int  1 1.  Now  state  as  nearly  as  you  can  what  Clancy  said  to  you  on  the  occasion  re- 
ferred to;  state  fully. — A.  He  told  me  he  always  supported  Marston  and  packed  caucuses 
for  him  in  East  Boston,  and  that  Marston  hired  him  in  or  gave  him  a  job  in  the  yard  for  the 
purpose  of  supporting  Mr.  Frost's  election,  and  that  Marston  promised  him  a  winter's  job, 
and  afterward  went  back  on  him. 

Cross-int.  J 2.  When  and  where  was  this  said? — A.  He  told  me  of  this  in  the  shop,  and 
aliio  in  the  street  outside  the  navy-yard,  after  the  election. 

Cross-int.  13.  Before  or  after  he  was  discharged  f — A.  After. 

Cross-int.  14.  For  what  reason  were  you  discharged  f — A.  On  account  of  scarcity  of  work ; 
not  work  enough  to  be  done. 

Cross-int.  15.  While  you  were  there  in  October,  were  yon  industrious  or  were  yon  one  of 
the  loafers  T — A.  They  always  kept  me  at  work  when  they  had  any  to  do. 

Cross-int.  16.  Will  you  name  the  parties  you  once  saw  playing  checkers  f — A.  I  cannot, 
for  they  were  not  in  my  gang,  but  in  another. 

Cross-int.  17.  Name  any  one  who  saw  them  if  you  can. — A.  James  Finn;  I  know  a  good 
many  by  sight  who  saw  them,  but  can't  state  their  names. 

Cross-int.  18.  Where  was  this  meeting  held  of  which  you  spoke,  and  for  what  purpose,  if 
you  know,  and  name  all  persons  who  were  present? — A.  I  should  judge  about  a  week  be* 
fore  election  ;  somewhere  about  there ;  I  don't  exactly  know  the  direct  purpose.  They  were 
all  laborers,  as  nigh  as  I  could  understand.    I  didn't  know  them. 

Cross-int.  19.  At  what  hour  in  the  day  was  this,  and  how  long  did  the  meeting  hold  f — 
A.  It  was  between  the  hours  of  2  and  4  p.  m.,  and  lasted  nearly  that  time. 

Cross* int.  20.  Describe  particularly  the  place  where  it  was  held. — A.  In  the  cellar  under- 
neath the  iron-platers'  shop  I  worked  in. 

Cross-int.  21.  Were  you  within  hearing  of  anything  that  was  said ;  if  so,  what  was  said, 
and  did  you  see  anything  done :  if  so,  what  T — A.  I  was  not  within  hearing  of  it.  I  saw 
lots  of  men  sitting  down  and  standing  round  when  I  went  out  at  back  side  of  the  shop. 

Cross-int.  22.  Can  you  name  one  single  person,  besides  Clancy,  whom  you  heard  say  any- 
thing about  being  hired  for  political  reasons?  Give  the  name  and  address  if  you  can  of 
every  such  person. — A.  I  cannot,  no  more  than  the  general  talk  of  the  people  around  the  shop, 
in  the  yard,  and  in  the  streets  also. 

Cross-int.  23.  Can't  you  give  one  single  name,  if  it  was  so  commoxiX — k.  X«ii\  '^^\\<3iL 
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Sullivan  was  one  man  who  worked  in  the  yard  at  the  time.  Jeremiah  Malonj  another. 
John  Momtain,  and  several  other  men  I  mif^^ht  mention.    Fifty  of  them  probably. 

Cross-int.  24.  Where  do  these  men  yon  have  named  belonir,  and  did  either  of  them  reside 
within  the  limits  of  the  fourth  Congressional  district  T— A.  They  lived  in  the  fifth  Congres- 
sional district. 

Cross-int.  25.  Who  employed  those  men,  if  you  know  f — ^A.  I  don't  exactly  know  who 
employed  Uiem ;  they  were  not  in  my  gang. 

Cross-int.  26.  Did  you  hear  any  man  state  or  intimate  in  any  form  of  words  that  be  was 
required  to  change  his  politics  or  give  a  vote  against  his  choice  as  a  conditioii  of  being  em- 
ployed in  the  navy-yard  t — A.  No. 

Cross-int.  27.  You  entertain  and  have  expressed  some  feeling,  have  you  noi,  on  account 
of  your  having  been  discharged  f — ^A.  No ;  not  when  I  know  there  is  no  work  to  be  done. 

Cross-int.  28.  How  was  your  evidence  in  this  case  procured,  if  you  know  f — A.  I  was 
summoned  to  come  here ;  never  knew  there  was  any  investigation  here  till  I  got  a  sum- 
mons. 

Redirect: 

Int.  1.  Is  not  Mr.  Marston,  the  foreman,  a  well-known  politiciao  in  ward  1,  Be«ionf — ^A 
By  the  general  sense  of  the  people  he  is ;  also  well  known  as  a  caucus-packer. 

Int  2.  During  the  Cong^ressional  campaign  of  1874.  was  he  or  not  frequently  awi^  from 
his  duties  at  the  yard  f — ^A.  As  far  as  I  nave  knowleage,  during  the  month  of  October  he 
wasn't  in  the  shop  half  the  time,  and  hence  we  were  idle  aboutlialf  the  time. 

Int.  3.  Is  William  Hichbom,  foreman  of  the  joiners  in  the  navy-yard,  a  well-known  p<^- 
tician  f — ^A.  I  have  known  him  to  be  a  leading  one  for  the  last  fourteen  years. 

Recross : 

Recro88-int.  I.  Yon  have  had  something  of  a  reputation  as  caucus-packer  over  in  Charles- 
town,  have  you  not,  and  fairly  earned  that  reputation  ? — A.  Not  that  I  know  of  myself. 

WM.  B.  SPLAINE. 


DtpotUion  of  John  JV,  Easby, 

Direct: 

Interrogatory  1.  State  your  name,  affe,  residence,  and  occupation. — Answor.  My  name 
is  John  W.  Easby,  and  my  age  is  fifby-fonr  years.  I  belong  to  the  United  Stales  liavy  u 
naval  constructor ;  am  now  attached  to  the  Cbarlestown  navy«yard. 

Int.  2.  Can  you  tell  how  many  men  were  employed  in  the  Cbarlestown  navy-yard,  in  the 
construction  department,  on  September  1,  1874  T~A.  Including  apprentice  bc^s,  588.  Am 
not  certain  that  three  or  four  clerks  are  not  in  that  number. 

Int.  3.  How  many  on  October  1,  1874  f— A.  Six  hundred  and  forty-nine,  with  the  same 
understanding  as  to  boys  and  clerks. 

Int.  4.  How  many  on  November  1,  1874  f — A.  Eleven  hundred  and  ninety-nine,  with  the 
same  understanding. 

Int.  5.  How  many  on  December  1,  1874T — A.  One  hundred  and  fifty-one. 

Int.  6.  Was  the  number  of  apprentices  increased  materially  from  September  1,  1874,  to 
October  1,  1874  ;  to  November  1 1 — A.  Decrease  from  September  1  to  October  I  was  one; 
from  October  1, 1874,  to  November  1  was  one. 

Int.  7.  What  was  the  decrease  from  November  1  to  December  1,  1874  T — A.  I  think  three, 
bat  am  not  very  positive. 

Int.  8.  Was  the  full  number  of  laborers  employed  in  the  navy-yard  during  the  months 
above  mentioned  credited  to  the  construction  department  f — A.  No. 

Int.  9.  What  proportion  did  the  number  of  men  employed  in  the  construction  department, 
during  the  months  above  mentioned,  bear  to  the  whole  number  of  men  employed  in  the 
yard,  as  near  as  you  can  tell  7 — A.  I  am  entirely  unable  to  say. 

Int.  10.  While  the  Saint  Mary's  was  in  the  yard  last  fall,  was  there  a  great  deal  of  work 
done  on  her  by  the  iron-platers'  department  f — A.  No ;  very  little  general  iBpair  of  iron- 
work, of  which  there  was  little  to  be  done.  Comparatively  little  work  was  uone  in  iron 
and  brass.  I  speak  now,  of  course,  of  only  what  I  know  as  occurring  in  my  department. 
My  department  includes  the  iron-platers'  department 

Int.  11.  Was  the  joiners'  work  on  the  Saint  Mary's  completed  when  the  said  reduction 
of  men  was  made  in  November,  1874  T — A.  It  was  not. 

Int.  12.  Did  you,  during  the  Congressional  campaign  in  the  fall  of  1874,  receive  a  com- 
muuication  from  Rufus  S.  Frost  f — A.  I  think  it  is  likely — no,  I  think  not,  before  the  elec- 
tion.   I  am  not  very  positive ;  that's  my  impression  as  to  time,  I  mean. 

Int.  13.  Did  you,  about  the  time  of  election,  receive  a  communication  frx>m  bim  (Frost); 
if  so,  what  was  it  T — A.  My  impression  is  I  received  a  communication  from  him  very  soon 
after  election.    It  was  in  writing.    I  think  I  destroyed  it.    I  do  not  know  where  it  is  now. 
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The  substance  of  it  was  to  continue  in  emplojraent  Bogan,  assistant  draaghtsman.  I  conld 
not  comply  with  his  request 

Int.  14.  Did  you  reoeire  a  communication  from  him  at  any  time  to  employ  a  number  of 
men  t — ^A.  In  addition  to  the  lettei  just  referred  to,  I  received  a  note  in  I)eoember,  1874 
hT  perhaps  I  can  find  the  note),  askine  me  to  employ  one  man.  This  I  was  unable  to 
do.  My  impression  is  that  I  receiTed  another  letter,  <^  whose  contents  I  have  no  mem- 
ory. 

Int.  15.  Did  Kr.  McMichael,  of  East  Boston,  reaneet  yon  to  employ  any  men  during 
the  Congressional  campaign — ^Mr.  £.  K.  McMichael  t — ^A.  Yes,  he  did ;  do  not  remember 
how  many. 

Int.  16.  Did  be  represent  himself  to  you  as  coming  from  Mr.  Frost  T — A.  Am  not  cer- 
^in. 

Int  17.  Did  yon  know  him  to  be  an  active  supporter  of  Mr.  Frost  in  East  Boston  t — 
A.  I  had  but  recently  arrived  in  Boston,  and,  outside  of  the  Navy,  perhaps  did  not  know 
iialf  a  dozen  men,  and  only  knew  Mr.  McMichael  as  an  active  poUtician  from  hearsay. 

Cross: 

Cross-int  1.  Was  a  single  individual  employed  or  continued  in  employment  in  the  navy- 
yard,  so  far  as  you  know,  through  the  recommendatian  of  Mr.  Frost  f— A.  As  far  as  I  posi- 
tively know,  no  one  ;  but  I  think  there  was. 

Cross-int.  2.  I  ask  for  your  knowledge.  Now,  will  you  state  the  name  or  business  of  one 
man  who  was  employed  or  continued  in  employment  on  the  recommendation  of  Bir.  Frost  f — 
A.  I  cannot. 

Cross-int.  3.  Do  yon  know  the  amount  of  iron  and  brass  work  actually  done  on  the  Saint 
Mary's  f — A.  I  do  not  know  exactly  the  amount. 

Cross-int.  4.  Who  in  your  department  would  be  best  informed  on  that  subject  Y — ^A.  The 
'head  of  the  department,  and  he  must  get  his  information  fiom  the  books. 

Cross-int.  5.  Have  you,  then,  the  means  of  answering  accurately  as  to  the  amount  of  work 
80  done  t — A.  The  accurate  amount  can  be  got  from  the  books. 

Cross-int.  6.  And  will  the  books  referred  to  show  the  amount  of  all  the  work  done  in  your 
•department  during  the  time  referred  to  t — A.  They  will. 

Cross-int.  7.  Will  you  furnish  a  statement  of  such  work  covering  the  month  of  October, 
1874,  and  annex  it  to  your  deposition,  showing  in  detail  the  different  kinds  as  well  as  the 
amount  of  work  done  Y — A.  I  will  if  authorized  by  the  Navy  Department  to  do  it. 

Cross-int.  8.  What  other  vessels  were  under  construction  or  repair  in  the  month  of  Oc- 
tober ? — A.  The  only  vessel  I  remember  under  construction  was  the  Vandalia  ;  I  don't  think 
<the  Plymouth  had  then  arrived.  That's  all  I  remember ;  yes,  there  was  some  little  work  done 
for  McKay's  ship,  some  castings,  &c. 

Cross-int  9.  When  were  you  first  connected  with  this  navy-yard  Y — A.  Reported  for  duty 
September  20, 1874. 

Cross-int.  10.  How  many  men  were  then  employed  in  your  department  Y — A.  I  presume 
there  were  six  huudred  and  forty-nine,  as  I  find  that  number  employed  October  1 ,  a  few  days 
aferward. 

Cross-int.  11.  Who  hired  the  additional  men  about  the  last  of  October  or  1st  of  Novem- 
ber Y — A.  By  the  different  foremen  of  departments. 

Cross-int.  12.  Was  there  work  in  the  yard  for  all  the  men  thus  employed  Y — ^A.  There 
was. 

Cross-int.  13.  Was  the  reduction  in  the  force  subsequently  made  owing  to  a  scarcity  of 
work  or  to  other  causes  Y — A.  It  was  owing  to  a  scarcity  of  money. 

Cross-int.  14.  Bo  far  as  you  have  knowledge,  will  you  state  whether  a  man's  politics  or 
preference  for  any  particular  candidate  for  political  office  was  made  a  condition  of  his  em- 
ployment in  your  aepartment  f — A.  When  1  wanted  men  I  informed  the  different  foremen 
of  the  fact,  and  left  tne  selection  of  the  men  to  them,  and  did  not  know  the  men. 

Cross-int.  15.  In  calling  on  your  foremen  to  hire  men,  did  you  ever  instruct  them  or 
intimate  to  them  that  any  reference  was  to  be  made  to  their  political  preferences  Y — A.  No. 

Cross-int.  16.  Was  this  increase  of  men  made  through  your  orders  issued  to  your  fore- 
men?— A.  The  order  to  Increase  the  number  of  men  came  to  the  commandant  through  the 
Navy  Department.  The  commandant  forwarded  the  order  to  me,  and  I  directed  the  fore- 
men to  make  the  incfease. 

Cross-int.  17.  As  the  order  came  from  the  Navy  Department  did  it  specify  the  exact  in- 
crease in  each  separate  department  of  the  navy-yard  Y — A.  It  did  not. 

Cross-int.  J 8.  Who  determined  the  increase  for  your  department? — A.  There  never  was  a 
number  specified. 

Cross-int.  19.  So  far  as  the  increase  was  made,  who  determined  the  number? — A.  By 
the  different  foremen  who  made  the  requisition.  The  foremen  were  not  limited  in  their 
requisition. 

Crosa-int  20.  W«re  they  not  limited  by  the  necessity  of  each  case  for  labor  Y— A.  I  gave 
them  no  specified  number  to  be  confined  to,  but  I  had  the  power  to  stop  the  number  of  men 
if  I  thougnt  there  waK  not  work  enough  for  them. 

Cross-int.  21.  And  did  you,  ic  good  faith,  exercise  this  discretion,  and  limit  the  Incx^ac^ 
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to  the  actual  necessities  of  the  service  in  your  department  f — A.  The  time  to  stop  the  in- 
crease never  arrived,  as  I  was  able  to  employ  all  tne  men  on  the  rolls. 

CrossMnt.  22.  Do  you  mean  by  this,  they  could  be  usefully  employed,  and  were  soT — 
A.  I  mean  they  could  be,  and  it  depended  upon  the  vigilance  of  tnese  gentlemen  whether 
they  were  so  or  not. 

Cross-int.  23.  What  opportunities  did  you  have  to  personally  observe  the  labors  and 
operations  of  the  men  in  your  department;  how  much  oid  you  see  of  them  from  lime  to 
time,  in  October  and  November  last  t — A.  I  had  all  opportunities  afforded  when  I  was  able 
to  leave  the  office.  Work  that  is  particularly  in  a  huny  I  have  to  visit  frequently,  especi- 
ally out-door  work.  In  my  visits  to  these  different  places,  I  had  opportunity  to  observe 
whether  men  were  working  or  not.  Laboring  men  and  carpenters  I  saw,  generally,  daily, 
and  such  inside  workmen  not  so  much. 

Cross-int.  24.  So  far  as  you  did  observe,  were  the  men  of  your  department,  dnrinff  those 
months,  kept  steadily  and  usefully  employed? — A.  In  two  or  three  instances  I  had.  occa- 
sion to  call  the  attention  of  the  quarterman  to  the  fact  that  the  men  were  not  working  as 
they  ought.  They  were,  besides  these  exceptions,  employed  usefully. 

I  wish  to  add  to  my  answer  to  the  8th  cross- interrogatory,  this,  that  in  addition  to  work 
being  done  in  constructing  and  repairing  ships,  we  were  also  breaking  up  the  old  ship 
'*  Virginia,'*  and  had  a  large  quantity  of  timber  and  plank  around  the  yard  it  was  necessary 
to  pile  up  for  preservation. 

J.  W.  EA8BY, 

Naval  Conatructor, 


Depoiition  of  John  H,  Roberti, 

Direct: 

Interrogatory  1.  State  your  name,  age,  residence,  and  occupation. — Answer.  My  name 
is  John  H.  Roberts,  and  my  age  is  thirty-four  years ;  in  Charlestown  I  reside  ;  am  an  iron- 
plater. 

Int.  2.  Were  you  employed  in  the  Charlestown  navy-yard  during  the  year  1874 ;  if  so, 
IF  hen,  and  for  how  long  t~A.  I  was ;  from  the  last  of  June  to  November  J  3. 

Int.  3.  In  what  department,  and  nnder  what  foreman  t — ^A.  In  the  construction  depart- 
ment, under  Thomas  J.  Marston,  the  foreman  of  the  iron-plate  department. 

Int.  4.  How  many  men  were  employed  in  the  iron-platers*  department  while  you  were 
there  f — A.  When  I  went  there  in  June,  I  should  judge  there  were  fifteen  ;  on  September 
1,  twenty-five.  From  September  1  to  November  1  I  judge  the  number  was  increased  to 
fifiy. 

Int.  5.  How  many  men  were  discharged  when  you  were  Y — A.  There  were  only  two  or 
three  of  the  whole  force  remaining  when  I  was  discharged,  November  13. 

Int.  6.  During  the  Congressional  campug^  of  1874,  was  your  foreman,  Thomas  J.  Mars- 
ton,  constantly  m  the  shop  or  was  he  frequently  absent  from  his  duties  7 — A.  Not  con- 
stantly ;  don*t  know  that  he  was  absent  more  than  he  was  before  that. 

Int.  7.  Were  the  men  in  the  iron-platers*  department  kept  constantly  busy  Y — A.  Genv 
ally,  I  do  not  think  they  were. 

Int.  8.  Is  or  is  not  Mr.  Thomas  J.  Marston  an  active  politician  in  East  Boston  Y — A.  He 
is  reported  to  be  such. 

Int.  9.  Did  you  see  Rufus  S.  Frost  in  the  navy-yard  during  the  months  of  September  and 
October,  1874  Y — A.  I  have  seen  a  man,  said  to  be  Rufus  S.  Frost,  during  that  time  in  there ; 
he  was  pointed  out  to  me  as  being  that  man. 

Int.  10.  How  frequently  did  you  see  him  there  ? — A.  Several  times ;  perhaps  three  times. 

Int.  11.  Did  you  see  him  with  Mr.  Marston  f — A.  I  saw  him  in  the  shop  inquiring  for  Mr. 
Marston. 

Int.  12.  Was  Mr.  Marston  a  supporter  of  Mr.  Frost  as  a  candidate  for  Congress  Y~ A.  He 
was  reported  to  be  such. 

Cross : 

Cross-int.  1.  So  far  as  you  know,  was  there,  at  any  time  you  were  there,  any  improper 
means  or  influence  used  by  Mr.  Marston,  or  any  other  person,  to  control  any  votes  in  £ftVor 
of  Mr.  Frost  ?— A.  No. 

JOHN  H.  ROBERTS. 


DepositioM  of  Peter  J,  MelUy, 
Direct : 

Interrogatory  1.  St^te  your  name,  age,  residence,  and  occupation. — Answer.  My  name  \b 
Peter  J.  Melley ;  my  age  is  twanty -three  years  next  month  ;  have  lived  at  the  comer  of 
Highland  and  Maverick  stieets,  Chelsea,-  Massachusetts,  for  six  years  last  past ;  am  a  ped- 
-dler. 
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Int.  2.  Were  you  at  any  time  employed  in  the  Charlestown  navy-yard ;  if  so,  when  and 
how  long  t— A.  Yes ;  I  went  there  the  Wednesday  before  the  election,  November  3,  1874  ; 
staid  there  eight  days. 

Int  3.  What  did  yon  do  while  there  7— A.  I  was  in  the  laboring  gang ;  helped  them 
shift  lamber. 

Int.  4.  How  many  hours  a  day  were  you  employed,  and  what  were  your  special  duties  7 
— A.  Eight  hours  ;  supposed  to  help  the  gang  shift  lumber  from  one  place  to  another. 

Int.  5.  How  did  you  obtain  your  position  in  the  navy-yard  t — A.  Well,  the  only  way  I 
know,  I  was  working  at  the  polls  on  the  annexation  of  Chelsea  to  Boston ;  received  no 
money  for  it ;  was  told,  by  one  Brodrick,  it  would  be  right  in  a  few  days. 

Int.  6.  W  hat  was  your  occupation  before  you  went  to  the  navy-yard  Y — A.  Was  running 
a  circular  saw  for  Mr.  Black,  Marginal  street,  Chelsea. 

Int.  7.  Did  you  work  in  the  navy-yard,  Charlestown,  November  3,  1874  :  if  so,  how  long  7 
— A.  Yes ;  four  hours. 

Mr.  Bryant,  of  counsel  for  the  returned  member,  objects  to  the  foregoing  on  the  ground 
that  it  is  utterly  irrelevant  and  foreign  to  any  issue  in  the  cause. 

PETER  J.  MELLEY. 


Deposition  of  Edward  T.  Nichols, 

Direct : 

Interrogatory  1.  State  your  name,  age,  residence,  and  occupation. — Answer.  My  name  is 
Edward  T.  Nichols,  and  my  age  fifty-two;  Boston  navy-yard,  naval  officer,  at  present  com- 
mandant of  the  navy-yard. 

Int.  2.  During  the  months  of  September  and  October,  1874,  did  you  have  any  official  cor- 
respondence with  Mr.  Hanscom,  chief  naval  constructor ;  if  so,  will  you  please  annex  copies 
of  that  correspondence  t — A.  During  the  months  of  September  and  Octooer  I  received  from 
Mr.  Hanscom  certain  official  telegrams  and  an  official  written  communication  in  regard  to 
the  employment  of  men  in  the  navy-yard  in  Boston.  Whether  or  not  I  replied  to  any  of  those 
communications,  I  do  not  now  remember,  but  my  impression  is  that  I  aid  not,  except  in  a 
formal  wav  of  acknowledging  their  receipt.  I  have  not  with  me  copies  of  that  correspond- 
ence, but  J  have  the  substance  of  it  embodied  in  a  letter  from  myself  to  Mr.  Hanscom,  in 
reply  to  one  from  him  of  a  later  date  than  October. 

Int.  3.  Will  you  produce  copies  of  the  letter  from  Mr.  Hanscom,  and  your  reply,  which 
you  refer  to  in  the  latter  part  of  your  last  answer  t — A.  I  will ;  and  I  have  the  copies  here. 
The  additional  letter  attached,  from  Mr.  Easby,  the  naval  constructor,  is  necessary,  as  I  re- 
fer to  it  in  my  reply. 

Int.  4.  In  your  reply  you  state  that  you  think  the  largest  increase  was  made  subsequent 
to  the  23d  of^  October,  at  which  time  the  chief  of  the  bureau  was  in  Boston.  Will  you  state 
whether  or  not  he  visited  the  navy-yard  while  he  was  in  Boston  7  By  the  word  reply,  I 
refer  to  your  letter  to  Mr.  Hanscom. — A.  I  wouldn't  state  positively  that  he  visited  the  yard, 
but  to  the  best  of  my  recollection  he  did. 

Int.  5.  While  in  Boston  did  he  issue  or  give  any  orders  respecting  the  navv-yard  t — A. 
What  orders  he  may  have  given  to  others  connected  with  the  yard,  if  any,  I  do  not  know. 
I  received  from  him  no  official  communication  while  in  Boston  at  that  time. 

Int.  6.  Would  he  be  likely  to  communicate  with  any  one  at  the  navy-yard  except  through 
yourself  t — A.  That  I  coula  not  answer.  Officially,  the  commandant  is  the  only  channel  of 
communication  to  the  subordinates  in  the  yard. 

Int.  7.  Did  you  see  Mr.  Hanscom  while  he  was  in  Boston  at  that  time  7 — A.  That's  a  diffi- 
cult question  to  answer,  as  I  have  already  stated  that  I  was  not  positive  whether  or  not  Mr. 
Hanscom  visited  the  yard  on  that  occasion.    If  be  did  I  undoubtedly  saw  him. 

Int.  8.  In  answer  to  interrogatory  five,  you  say  you  received  no  official  communication 
from  Mr.  Hanscom  while  in  Boston.  Did  you  receive  any  communication  of  any  kind  7 — 
A.  I  did  receive  a  note  from  Mr.  Hanscom,  marked  private. 

Int.  9.  Will  you  produce  that  note,  if  yon  still  have  it  in  your  possession  t — A.  (Before 
answering  this  question,  the  magistrate  ruled,  as  matter  of  law,  that  the  witness  was  com- 

Eelled  to  produce  the  letter,  though  objecting.    The  witness  then  desired  it  to  be  noted  that 
e  only  produced  it  because  he  was  so  compelled  under  the  ruling,  and  that  he  did  so 
against  his  will.    He  protested  against  it,  because  of  the  sacredness  of  private  correspond- 
ence.)   I  will  produce  it,  and  do  so,  and  annnex  herewith  as  Exhibit  B. 
No  cross-examination  was  d^ired. 

ED.  T.  NICHOLS. 
Commoduref  United  States  Navy, 
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Exhibit  B.,  G.  M.  H. 

[Priyate.] 

Boston,  Mass.,  October  23,  1874. 

My  Dear  Com.  :  I  wish  joa  would  approve  requisitions  for  men  to  be  employed  as  thej 
may  be  made  until  the  1st  of  November.    Some  fifty  additional  men  has  allowed  from  the 
Chelsea  district,  and  I  suppose  some  more  will  be  required  from  Gooch*8  district.     The  ad'» 
ministration  desire  the  success  of  Gooch  and  Frost. 
Yours,  respectfully, 

I.  HANSCOM. 

Com.  E.  T.  Nichols,  U.  8,  N.,  Commandant, 

(On  envelope:)  Revere  House,  Boston.  Private.  Com.  E.  T.  Nichols^  U. S. N.,  com- 
mandant navy-yard,  Boston.    Exhibit  B,  G.  M.  H. 

United  States  of  America, 

IHstriet  of  MasioehuMetli,  a : 

To  Edward  Tatman  Nichols,  commodore,  U.  S.  N.,  commandant  at  Boston  navy-yard, 
gpreeting : 

You  are  hereby  required,  in  the  name  of  the  United  States  of  America,  to  appear  before 
me,  and  bring  with  you  all  correspondence  and  teleg^rams  between  you  and  the  department 
at  Washington  relating  to  or  bearing  upon  the  employment  of  men  in  said  yard  during  the 
year  1874,  A.  D.,  George  M.  Hobbs,  esauire,  notary  public  within  and  for  the  comily  of 
Suffolk,  in  said  district,' at  my  office,  in  tne  Boston  Post  building,  on  Milk  street,  in  BostODf 
within  said  district,  on  the  fifteenth  day  of  April,  current,  at  ten  o'clock  in  tbs  forenoon, 
and  from  day  to  day  thereafter,  until  the  matter  hereinafier  named  is  heard  by  me,  to  give 
evidence  of  what  you  know  relating  to  a  contested-election  case,  then  and  there  to  be  heard, 
in  which  Josiah  G.  Abbott  is  the  contestaut  and  Rnfus  S.  Frost  the  returned  member. 

Hereof  fail  not,  as  you  will  answer  your  default  under  the  pains  and  penalties  in  the  law 
in  that  behalf  made  and  provided. 

Witness  my  hand  and  seal  at  Boston  the  tenth  day  of  April,  A.  D.  1875. 

[seal.  ]  GEORGE  M.  HOBBS, 

NoUtry  PmhKe. 

A  true  copy. 

Attest : 

E.  W.  FARR, 

ComttabU. 


Navy  Department,  Bureau  op  Construction,  &c., 

Dacember  2, 1874. 

Sir  :  In  examining  the  pav-rolls  under  this  bureau  at  the  yard  under  your  command  for 
the  months  of  September  ana  October  last,  it  is  noticed  that  the  force  was  largely  increased 
during  the  latter  month. 

Will  you  be  good  enough  to  inform  the  bureau  under  what  orders  this  increase  was  made  ? 
liespectfully,  your  obedient  servant, 

I.  HANSCOM, 
Chief  of  Bureau, 

Commodore  E.  T.  Nichols, 

U.  j6'.  N.f  Comm't  Navy-  Yard,  Boston,  Mags, 


Navy- Yard,  Boston, 
Naval  Constructor's  Oppicb, 

December  4,  1874. 

Commodore  :  In  obedience  to  your  order  of  this  date,  I  respectfnllv  report  as  follows : 
Between  the  1st  and  3 1st  of  October  last,  there  was  taken  on  the  rolls  of  this  department, 
by  requisition,  five  hundred  and  eighty-six  (586)  men. 

The  employment  of  these  men  was  authorized  by  the  bureau's  orders  dated  the  7th,  lOth, 
I2th,  and  16th  October,  1874,  and  they  were  at  work  on  the  new  sloop  Saint  Mary's,  stow- 
ing and  piling  timber,  breaking  up  the  Virginia,  docking  the  Plymouth,  receiving  stores, 
shipping  material  belonging  to  the  Miantonomoh,  keeping  ships,  ^c 
Very  respectfully, 

J.  W.  EASBY, 
Naval  Comt.,  U.S. If. 
Commodore  E.  T.  Nichols, 

U.  S,  N,,  Com'iVt  Nttrn-Yard, 
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Decbmrbr  5,  1874. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  the  hnrean*8  letter  of  the  9d  instant* 
informin)!^  me  that  in  examining  the  pay-rolls  of  construction  at  this  yard  for  the  months  o 
September  and  October,  it  is  noticed  the  force  was  largely  increased  daring  the  latter 
month.    Will  yon  be  good  enongh  to  inform  the  bareau  under  what  orders  this  increase  was 
madeT 

While  I  may  be  ezcnsed  for  expressing  surprise  at  this  inquiry,  I  beg  leave  respectfully 
to  reply  somewhat  at  length  and  in  detail,  to  wit : 

The  direct  official  orders  I  have  for  an  increase  of  force  in  October  are  as  follows,  viz : 
First,  a  telegraphic  order  from  the  Chief  of  the  Bareau  of  Construction,  dated  October  7th, 
to  employ  twenty  additional  men  in  construction  department,  by  order  of  the  Secretary ; 
second,  a  written  order  from  the  Chief  of  Bareau  of  Construction,  dated  October  16th,  to  in- 
creflM  the  force  in  the  construction  department,  for  the  purpose  of  oompletiBg  the  ships  and 
boats  for  the  new  sloops  of  war  and  for  stowing  the  timber  in  the  yard. 

By  the  report  of  the  naval  constructor,  accompanying  this,  it  will  be  seen  how  many  ad- 
ditional men  were  employed  during  the  entire  mouth  and  the  nature  of  their  employment. 
The  two  orders  of  the  10th  and  i2th,  cited  by  Mr.  Easby,  were  foe  one  man  each,  and  I  do 
not  deem  it  necessary  to  cite  them. 

That  I  had  every  reason  to  thinls  and  believe  that  the  increase  which  was  made  in  October 
was  folly  known  to  and  approved  by  the  bareau,  the  above-cited  orders  and  the  following 
ordere  and  transactions  seem  clearly  to  show. 

To  go  back  a  little  in  the  order  of  time,  I  would  say  thit  the  increase  of  force  began  in 
September.  On  the  7th  of  that  month,  a  communication  was  addressed  to  me  by  the  chief 
of  the  bureau,  directing  me  to  enter  the  names  of  seven  men  on  the  rolls.  On  the  24  th  of 
the  same  month  a  requisition  for  twenty  men  was  sent  in  by  Naval  Constructor  Pook. 
Upon  ascertaining  that  there  were  no  funds  to  pay  this  additional  foree,  I  declined  to  ap 
prove  it.  in  reply  to  my  inquiry  as  to  why  he  sent  in  requisitions  for  men  wImu  he  had  not 
the  means  of  paying  them,  he  stated  that  those  particular  names  had  been  handed  to  him  by 
outside  parties,  with  a  request  that  he  would  require  them.  On  the  same  day,  viz,  Sep- 
tember 24,  I  received  an  official  communication  from  Mr.  Pook,  informing  me  that  tne 
money  *'  allowed  for  the  present  month  will  be  expended  Friday  night,  September  25,"  upon 
the  receipt  of  which  I  issued  orders  to  suspend  work  in  the  construction  department  from  the 
25tb  to  the  1st  proximo.  On  the  26th  of  September,  I  received  telegpraphic  orders  of  same 
date,  from  the  honorable  Secretary,  not  to  stop  work  in  the  construcuon  department.  Sep- 
tember 28,  I  telegraphed  to  Bureau  of  Construction  to  know  what  money  would  be  allowed 
for  October.  September  29,  bareau  replied  in  effect,  for  same  force  as  in  September,  and 
make  no  additions  to  the  rolls.  Soon  after  the  1st  of  October,  Mr.  Easby,  naval  constructor, 
informed  me  that  he  had  been  approached  by  outsiders  with  inquiries  as  to  why  the  twenty 
men  required  for  on  the  24th  of  September  had  not  been  taken  in.  I  directed  him  to  reply 
that  the  requisition  had  not  been,  and  would  nut  be,  approved  by  the  commandant,  there 
being  no  funds  for  their  payment.  Within  a  few  days  anerward,  viz,  October  7,  I  received 
a  telegraphic  order  from  the  Bureau  of  Construction  to  employ  twenty  additional  men. 
These  were  the  men  I  had  twice  refused  to  approve  a  requisition  for.  On  October  16  an 
order  was  issued  by  the  bureau  providing  for  an  increase  of  force,  which  order  has  already 
been  cited.  Under  this  order  a  considerable  increase  was  made,  but  I  am  inclined  to  think 
that  the  largest  share  of  the  increase  was  made  subsequent  to  the  23d  of  October,  at  which 
time  the  chief  of  the  bureau  was  in  Boston.  On  October  25  I  received  a  telegrHphic  order 
iVom  the  honorable  Secretary  of  the  Navy  to  make  no  suspensions  in  any  department  of 
this  yard  until  further  orders,  and  that  money  would  be  furnished  on  proper  requisitions. 

It  is  manifest  from  this  that  a  suspension  I  had  ordered,  and  its  cause,  viz,  shortness  of 
funds,  was  known  in  Washington.  On  the  4th  of  November,  the  reduction  of  force  began 
by  my  order.  The  bareau  issued  its  order  to  reduce  on  the  5th,  while  the  order  of  the  Sec- 
retary, of  October  25,  to  make  no  suspension  until  further  order  (virtually  an  order  to  make 
DO  change),  was  not  revoked  or  changed  until  November  13. 

I  have  bcNBu  thus  fVill  and  particular  in  my  replv  to  the  bureau's  letter,  to  show  that  if  the 
increase  of  force  in  this  yard  was  unauthorized,  tne  responsibility  does  not  rest  with  the  com- 
mandant, as  the  foregoing  recital  clearly  shows  that  every  effort  made  by  him  to  prevent  an 
increase  and  to  save  money  was  frustrated  by  some  outside  influence  more  powerful  than  his 
own. 

Very  respectfully,  your  obedient  servant, 

ED.  T.  NICHOLS, 

Commandant. 
I  Constructor  I.  Hanscom,  U.  S.  N., 

Chitf  of  Bureau  of  Constr.  and  Repair ^  Washington^  D,  C, 


650  DIGEST  OF  ELECTION  CASES. 

PLATT  VS.  GOODE.— SECOND  CONGRESSIONAL  DISTRICT  OF 

VIRGINIA. 

Charts  of  fraud,  threats,  violence,  and  intimidation,  and  that  the  State  board  of  can- 
vassers erred  in  rejecting  county  returns  for  the  reason  they  were  not  attested  by  the  county 
clerk. 

Held  that  the  abstract  of  votes  is  a  substantial  compliance  with  the  requirements  of  the 
statute  and,  except  in  lacking  the  formal  attestation  of  the  clerk,  is  sufficient. 

Ballots  having  been  cast  for  the  contestant  upon  which  were  printed  the  words  '*  against 
the  constitutional  amendments,"  it  was  held  that  the  language  of  the  statute  *'to  open  a 
poll "  does  not  necessarily  mean  to  have  a  separate  ballot-box,  nor  the  words  *'  deposit  a 
ticket  or  ballot  *'  require  that  it  be  separate  from  the  general  ticket  voted  at  the  election. 

Contestee  counter-charged  the  improper  sealing  and  return  of  poll-books  and  ballots,  ille- 
gal voting,  and  bribery,  corruption,  and  intimidation  by  undue  influences  brought  to  bear 
upon  the  employ^  of  the  navy-yard. 

Held  that  the  errors  of  a  retuming-officer  shall  not  prejudice  the  rights  of  innocent  parties, 
and  where  it  was  the  duty  of  the  election-officers  to  return  the  votes  sealed,  a  return  of  them 
unsealed,  in  the  absence  of  any  proof  or  suspicion  of  fraud,  is  good. 

Where  illegal  votes  are  proven,  without  evidence  as  to  whom  they  were  cast  for,  does  not 
vitiate  and  render  void  the  whole  poll,  unless  the  fraud  appears,  and  that  in  such  cases  the 
illegal  votes  are  to  be  divided  between  the  candidates  in  proportion  to  the  vote  each  received. 

When  employment  is  given  to  make  men  vote  contrary  to  what  they  would  do,  it  would 
be  bribery ;  but  there  must  be  proof,  first,  that  men  were  employed  in  order  to  cause  them  to 
change  their  politics;  and,  second,  that  they  voted,  and  voted  in  favor  of  the  party  giving 
the  employment. 

Majority  and  minority  report  submitted. 

The  resolution  presented  by  the  minority  was  adopted  July  28, 1876— yeas,  105 ;  nays,  98 ; 
not  voting,  81. 

The  report  of  committee,  as  amended,  was  adopted — yeas,  107;  nays,  95;  not  voting,  82. 

Authorities  referred  to:  American  Law  of  Elections,  sees.  130,  131,  132,  pages  93,  94 ; 
sec  16G,  page  120,  page  12,  page  225 ;  Abbott  v«.  Frost,  44th  Congress,  1st  sess. ;  Rogers's 
Law  of  Elections,  page  221 ;  3d  Douglass  Election  Cases;  Howard  vs.  Cooper,  Con' 
tested  Election  Cases,  275 ;  Reed  vs,  Julian,  Contested  Election  Cases,  822 ;  Myers  vs. 
Moffitt,  Contested  Election  Cases,  564. 

July  17, 1876. — Mr.  William  R.  Brown,  from  the  Gornmittee  on  Elec- 
tions, sabmitted  the  following  report : 


James  H.  Platt,  Jr., 
John  Goodb, 


CT,  Jr.,  1 

I,  tJR.        I 


The  undersigned  members  of  the  Committee  on  Elections  respectfally 
submit  that  the  vote  of  the  second  Congressional  district  of  Virginia, 
as  officially  declared,  stood :  For  Mr.  Goode,  13,521 ;  for  Mr.  Piatt, 
13,390;  giving  Mr.  Goode  a  majority  of  131. 

This  result  is  contested  by  Mr.  Platt  on  the  following  grounds : 

1st.  Because  the  State  board  of  canvassers  erred  in  rejecting  the  re- 
turns from  Prince  George  County,  which  gave  contestant  a  majority  of 
425. 

2d.  That  he  is  entitled  to  have  this  majority  of  425  votes  counted  for 
him. 

3d.  That  206  votes  were  illegally  rejected  in  the  canvass  of  Nanse- 
mond  County,  duly  cast  for  the  contestBUt,  and  for  which  he  claims 
credit. 
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4th.  He  claims  a  credit  of  12  votes  illegally  rejected  in  the  canvass  of 
the  colored  precinct  of  ward  4,  Norfolk. 

5th.  He  claims  that  the  whole  vote  of  York  Goanty  shoald  be  ex- 
claded  on  account  of  fraad,  threats,  violence,  and  intimidation  prac- 
ticed by  the  friends  of  Mr.  Goode. 

These  allegations  are  made  fally  and  specifically  by  the  contestant 
and  denied  by  the  sitting  member,  who  also  makes  counter- charges^ 
which  we  shall  consider  when  we  come  to  his  side  of  the  case. 

PRINCE  OEOBOE  COUNTY. 

The  returns  of  this  county  were  rejected  by  the  State  board  of  can- 
vassers because  they  lacked  the  attestation  of  the  county  clerk. 
The  returns  before  the  State  board  were  as  follows: 

Abstract  of  votes  of  the  election  held  in  the  conntj  of  Prince  G^rge,  on  the  third  day  o£ 
November,  one  thoasand  eight  hnndred  and  seventy-fbar,  for  a  Representative  from  the 
second  Congressional  district  of  Virginia,  in  the  Forty-fourth  Congress  ot  the  United 
States  of  America. 

James  H.  Piatt,  jr.,  received  nine  hnndred  and  eighty-seven  (987)  votes. 
John  Goode,  jr.,  received  five  hnndred  and  sixty-two  (562)  votes. 

Given  nnder  our  hands  this  fifth  day  of  November,  one  thousand  eight  hundred  and 
seventy-four. 

B.  J.  PEEBLES, 
T.  A.  LEATH, 
WM.  D.  TEMPLE, 
CHARLES  T.  ROBERTSON, 

CommUsioneri. 
State  of  Virginia, 

County  of  Prince  George,  to  vnt : 

T,  Robert  Gilliam,  sr.,  clerk  of  the  county  court  of  Prince  George,  in  the  State  of  Yir- 
S^nia,  do  certify  the  foregoing  to  be  a  true  copy  of  the  return  of  the  election  for  a  Repre- 
aentative  from  the  second  Congressional  district  of  Virginia  to  the  Forty-fourth  Congress  of 
the  United  States. 

In  testimony  whereof  I  have  hereto  set  my  hand  and  affixed  the  seal  of  the  said  court 
this  5th  day  of  November,  A.  D.  1874,  and  in  the  ninety-ninth  year  of  the  Lidependence  of 
the  United  States. 

[SEAL  ]  RO.  GILLIAM,  8R,,Clk. 

The  statute  of  YirgiDia,  after  providing  for  a  board  of  commissioners 
to  act  as  coanty  canvassers,  provides:  ^'The  said  commissioners  shall 
determine  the  persons  who  have  received  the  greatest  nnmber  of  votes 
in  the  coanty  or  corporation  for  the  several  offices  voted  for  at  sncb 
election.  Sach  determination  shall  be  reduced  to  writing  and  signed 
by  said  commissioners,  and  attested  by  the  clerk,  and  shall  be  annexed 
to  the  abstract  of  votes  given  to  such  o£Qcers,  respectively.  As  soon 
as  the  commissioners  aforesaid  shall  have  determined  the  persons  who 
have  received  the  highest  number  of  votes  for  any  office,  the  clerk  shall 
make  out  abstracts  of  the  votes  in  the  following  manner:  •  •  •  • 
which  abstracts,  being  certified  and  signed  by  such  commissioners  and 
attested  by  the  clerk,  shall  be  deposited  in  the  office  of  the  latter,  and 
certified  copies  of  abstracts,  ♦  ♦  ♦  •  •  under  the  official  seal  of 
said  clerk,  shall  be  placed  in  separate  envelopes  «  •  •  and  for- 
warded to  the  seat  of  government  by  mail." 

The  abstract  is  a  substantial  compliance  with  the  requirements  of  the 
statute,  and,  except  in  lacking  the  formal  attestation  of  the  clerk,  is 
sufficient.  And  showing  as  it  does  that  it  was  the  act  of  the  commis- 
sioners, by  the  certificate  of  the  clerk  duly  attached,  it  seems  to  us  an 
arbitrary  and  unjustifiable  course  for  the  State  board  of  canvassers  to 
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have  rejected  it  merely  becaase  the  same  officer  who  had  certified  to  its 
correctuess  had  failed  to  make  assurance  doubly  sure  by  attesting  it. 

The  statute  further  provides,  ^'  If  from  auy  county,  city,  or  town  no 
such  abstract  of  votes  shall  have  been  received  within  twelve  days  next 
after  any  election  by  the  secretary  of  the  commonwealth,  he  shall  dis- 
patch a  special  messenger  to  obtain  a  copy  of  the  same  from  the  proper 
clerk."  This  he  failed  to  do ;  and  in  spite  of  the  fact  that  the  oounly- 
seat  of  Prince  George  County  is  within  three  hours'  ride  of  Richmond, 
and  in  spite  of  the  feust  that  Mr.  Piatt  at  the  time  presented  a  duly -at- 
tested abstract  to  them,  the  State  board  did  not  have  a  messenger  sent, 
and  adjourn  over  till  his  return,  but  rejected  the  abstract  and  gave  Mr. 
Goode  his  certificate.  Such  an  outrage  by  high  officials,  showing  as  it 
does  a  total  disregard  of  the  rights  of  the  electors,  cannot  be  too  se- 
verely condemned.  But  the  wrong  having  been  committed,  we  hs^e 
only  the  power  to  right  it  by  giving  Mr.  Piatt  credit  for  this  majority, 
which  the  entire  committee  unite  in  doing,  saving  any  consideration  in 
reference  to  Bives  and  Bland  Townships  till  we  come  to  the  case  of  the 
sitting  member. 

NANSEMOND  COUNTY. 

In  this  county  206  votes  were  rejected  by  the  commissioners  for  the 
following  reasons:  193  t>ecause  on  the  tickets  voted  for  James  H.  Piatt 
was  also  printed  the  words  ^'  against  the  constitutional  amendments," 
and  these  were  not  detached,  but  were  deposited  in  the  same  box,  and 
13  votes  because  folded  within  tickets  for  James  H.  Piatt  were  tickets 
^'  against  the  constitutional  amendments,"  detached,  but  also  voted  in 
the  same  box. 

The  statute  of  Virginia  submitting  amendments*  of  the  State  consti- 
tution to  the  people  provides  '<  that  it  shall  be  the  duty  of  the  officers 
holding  the  election  directed  by  law  to  be  held  ♦  ♦  ♦  to  open  a 
poll  to  take  the  sense  of  the  qualified  voters  of  the  commonwealth.' 

^^At  such  election  each  of  said  voters  who  shall  approve  said 
amendments  shall  deposit  a  ticket  or  ballot  on  which  shall  be  written 
or  printed." 

These  provisions  are  evidently  directory,  and  to  hold  otherwise  would 
be  absurd.  Substantial  compliance  is  all  that  is  required.  The  language 
^^  to  open  a  poll "  does  not  necessarily  mean  to  have  a  separate  biallo^ 
box,  nor  the  words  '<  deposit  a  ticket  or  ballot "  require  that  it  be  sepa- 
rate from  the  general  ticket  voted  at  the  election.  We  plainly  reach 
the  intention  of  the  voter  whether  one  ballot-box  or  two  be  used,  and 
we  shall  allow  to  Mr.  Piatt  these  206  votes  in  ]!f ansemond  County.  The 
same  reasoning  would  also  apply  to  the  votes  in  Norfolk,  where  two 
ballot-boxes  were  used— mie  for  the  election  of  Congressman,  the 
either  for  voting  upon  the  amendments — but  where,  on  the  oountiag  of 
the  votes,  12  ballots  with  the  name  of  Jas.  H.  Piatt,  jr.,  were  found  in 
the  clause-box,  and  12  <<  against  the  amendments  "  in  the  Congressional 
box.  This  was  evidently  a  mistake,  and  the  ballots  should  have  been 
counted.  The  very  fact  that  the  same  number  of  votes  was  found  in 
each  of  the  two  boxes — ^that  no  claim  is  made  that  any  illegal  votes 
were  cast — ^is  sufficient  to  show  it  was  a  mistake,  especially  when 
we  have  seen  that  the  law  did  not  require  separate  ballot-boxes, 
and  where,  as  in  Nansemond  County,  we  count  206  votes  deposited  in 
the  same  box. 

(See,  also,  sees.  130  and  131  and  132,  Amer.  Law  of  Elections.) 
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YORK  OOUMTY. 

We  do  not  believe  the  evidence  will  warrant  tbe  rctjeotion  of  the  wbole 
retarns  from  this  coooty.  A  disgracefal  riot  between  tbe  friends  of  Mr. 
Piatt  and  tiiose  of  Mr.  Norton,  an  independent  candidate,  tbe  paying  of 
money  to  Norton  by  friends  of  Mr.  Oooile  for  tJie  porpose  of  keeping 
Mr.  Norton  in  tbe  field  as  a  candidate,  and  so  dividing  tbe  negro  vote^ 
while  tbey  show  a  bad  state  of  affairs  and  tbe  depth  of  tbe  ooospkacy 
to  defeat  Mr.  Piatt,  no  matter  by  what  means,  yet  tbey  fail  to  show  snob 
intimidation  or  bribery  as  wonld  warrant  the^xcgection  of  tbe  voteof  the 
coonty. 

Allowing  to  Mr.  Piatt  425  majority  in  Prince  Oeorge,  and  giving  him 
206  in  Nausemond  and  12  in  Norfolk,  gives  him  a  nif^)ority  of  512. 

OONTESTEETS  CASE. 

On  tbe  part  of  tbe  oontestee  the  following  counter-charges  are  made: 

1st.  Illegal  votes  cast  for  Mr.  Piatt,  in  every  voting-precinct  in  the 
district,  by  minors,  non-residents,  and  persons  improperly  registered. 

2d.  Illegal  votes  cast  by  persons  who  were  bribed  directly  or 
indirectly  to  vote  for  Mr.  Piatt,  by  the  nse  of  a  large  amonnt  of  money 
which  was  collected  by  a  heavy  assessment  upon  the  officers  of  tbe  gov- 
ernment in  the  custom-house,  upon  the  employ^  of  the  navy-yard  at 
Portsmouth,  and  the  granite-works  around  Bichmond. 

3d.  Illegal  votes  cast  by  ignorant  and  uneducated  negroes  who  were 
intimidate  by  hired  agents  and  emissaries  of  Mr.  Piatt,  who  falsely 
represented  that  if  Mr.  Goode  was  elected,  the  colored  population  would 
be  remanded  to  slavery. 

4th.  That  at  several  precincts  in  the  district  where  Mr.  Piatt  obtained 
a  majority,  the  poll-books  were  not  signed  and  sealed,  and  tbe  ballots 
were  not  inclosed  and  sealed,  and  the  said  poll-books  and  ballots  were 
not  conveyed  and  deposited  with  tbe  clerks,  as  the  law  directs. 

5tb.  Errors  of  tbe  State  board  in  rejecting  and  refusing  to  consider 
amended  returns  from  the  counties  of  Ptince  Ueorge,  Southampton,  and 
Sussex. 

6th.  That  the  entire  vote  of  Bland  and  Bives  Townships,  in  Prince 
George  County,  be  excluded  because  the  poll-books  and  ballots  at  said 
precincts  were  not  sealed  and  returned  as  the  law  directs,  and  because 
in  Bland  Township  one  Jno.  Palmer  acted  as  clerk,  who  was  a  subject 
of  Great  Britain  and  not  naturalized,  and  because  a  large  number  of 
colored  persons,  at  least  one  hundred,  were  imported  into  said  townships 
from  Petersburgh  and  other  places  in  the  adjoining  districts,  and  allowed 
to  vote  for  contestant,  thus  placing  upon  the  polls  the  taint  of  illegality 
and  fraud,  so  that  the  result  cannot  be  clearly  ascertained. 

7th.  That  the  entire  vote  cast  at  Court- House  precinct  and  at  Stony 
Creek  precinct,  in  Sussex  County;  at  Bruton  Township,  York  County; 
at  Jamestown  precinct,  James  City  County;  at  Guilford  Township  pre- 
cinct, in  Surry  County;  at  the  Court-House,  Taileysville,  and  Cross- 
Boads  precincts,  in  New  Kent  County;  in  the  fourth  ward  of  Norfolk 
City,  should  be  excluded,  on  the  ground  that  persons  not  entitled  to  vote, 
who  were  not  registered  as  required  by  law,  &c.,  voted,  thus  rendering 
the  polls  void  for  uncertainty. 

8th.  That  the  whole  vote  cast  at  Churcbland  precinct,  in  Norfolk 
County,  be  rejected  as  illegal  and  void,  because  the  poll-books  and  bal- 
lots were  not  sealed  and  returned  as  the  law  directs. 

9tb.  That  the  whole  vote  cast  at  the  precincts  in  the  third  and  fourth 
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wards  in  the  city  of  Portsmoatb,  and  at  Hall's  Corner  precinct  in  the 
coanty  of  Norfolk,  be  rejected  as  illegal  and  void,  and  not  coanted,  be- 
cause the  poll-books  at  the  said  precincts  were  not  certiiied,  signed, 
sealed,  and  returned  as  the  law  requires,  and  because  the  election  at 
the  said  precincts  was  influenced  by  the  most  glaring  fraud,  bribery,  cor- 
ruption, and  intimidation,  and  this  bribery,  &c.,  is  definitely  stated  as 
being  undue  influence  brought  to  bear  upon  the  employes  of  the  navy- 
yard,  to  induce  them  to  vote  the  Republican  ticket;  and  for  these  rea- 
sons Mr.  Goode  claims  he  was  legally  elected.  We  shall  consider  these 
counter-claims  in  the  following  order: 

1st.  The  question  arising  out  of  the  alleged  improper  sealing  and  re- 
turn of  poll-books  and  ballots; 

2d.  Those  having  reference  to  illegal  voting;  and, 

3d.  Those  i>ertaining  to  the  navy-yard;  under  which  heads  we  think 
all  the  claims  of  the  contestee  can  be  considered. 

BLAND  AND  RIVES  TOWNSHIPS. 

These  two  townships,  in  Prince  George  County,  gave  Mr.  Piatt  408 
majority.  The  allegation  of  Mr.  Goode  in  reference  to  them  is  as 
follows: 

Seventh.  I  shall  maintain  and  insist  that  the  entire  vote  cast  at  the  precincts  or  votang- 
places  in  Rives  and  Bland  Townships,  in  the  coanty  of  Prince  Greorge,  should  be  rejected 
as  illegal  and  void,  because  the  poll-books  and  ballots  at  said  precincts  were  not  sealed  and 
were  not  returned  to  the  clerk's  office,  as  the  law  directs ;  because,  at  the  precinct  in  Bland 
Township,  one  John  Palmer  acted  as  clerk  of  election,  he  being  at  the  time  a  subject  of 
Great  Bntain,  and  not  a  naturalized  citizen  of  the  United  States,  and  because  a  large  num- 
ber of  colored  persons,  at  least  one  hundred,  whose  names  are  unknown  to  me,  were  imported 
into  the  said  townships  in  the  said  county  of  Prince  George,  from  Petersburgh  and  other 
places  in  the  adjoining  district,  and  allowed  to  deposit  their  ballots  for  you  at  the  said  elec- 
tion, thus  placing  upon  the  polls  at  the  said  precincts  such  a  taint  of  illegality  and  fraud 
that  the  result  cannot  be  clearly  ascertained. 

in  reference  to  the  charges,  except  upon  the  point  the  poll-books  and 
ballots  were  not  sealed,  the  evidence  is  totally  insufficient.  Even  if  it 
were  true  that  John  Pal(ner  was  a  foreigner  and  unnaturalized,  it  could 
make  no  difference,  as  we  have  always  decided,  if  not  dejure  he  was  a 
de  facto  officer,  and  his  acts  valid.  G.  T.  Bobinson,  a  judge  of  election 
in  Rives  Township,  a  conservative,  testifies  that  the  election  was  fairly, 
faithfully,  and  honestly  conducted,  and  that  to  his  knowledge  no  man 
was  allowed  to  vote  who  was  not  entitled  to.  Bobert  B.  Batte,  one  of 
the  conservative  judges  in  Bland  Township,  says  that  the  judges  of 
election  did  their  duty  as  far  as  they  could.  Robert  £•  Bland,  who  was 
at  Bland  Township,  swears  that  he  does  not  think  the  election  was  con- 
ducted as  the  law  directs,  but  saw  nothing  that  looked  like  corruption, 
criminality,  and  bad  intent.  One  man  voted  illegally  in  Bland  Town- 
ship and  one  in  Rives,  and  this  is  the  whole  testimony.  The  poll-books 
and  ballots  were  returned  unsealed,  and  this  is  the  only  irregularity  we 
need  to  consider.  We  embody  here  as  part  of  our  report  the  entire 
argument  of  Mr.  Goode  in  his  brief,  showing  his  whole  claim : 

Seeondly,  We  maintain  that  the  entire  vote  cast  at  the  precincts  in  Rives  and  Bland  Town- 
ships, in  the  county  of  Prince  George,  should  be  rejected  as  illegal,  because  the  pjll-books 
ana  ballots  at  said  precincts  were  not  sealed  or  returned  to  the  clerk's  office  according  to 
law,  and  also  because  the  votes  of  several  colored  persons  from  other  counties  were  illegally 
received  upon  transfers  on  the  day  of  election. 

The  23d  sec.  of  ch.  8  of  the  Code  of  1873  provides  that  "  after  canvassing,  the  votes  in  the 
manner  aforesaid,  the  judges,  before  they  adjourn,  shall  put  under  cover  one  of  the  poll- 
books,  seal  the  same,  and  direct  it  to  the  county  or  corporation  court  clerk  of  the  cx)unty  or 
corporation  in  which  the  election  is  held ;  and  the  poll-book  thus  sealed  and  directed 
(together  with  the  ballots  strung  as  aforesaid,  inclosed  and  sealed)  shall  be  conveyed  by 
one  of  the  judges,  to  be  determined  by  lot  (if  they  cannot  otherwise  agree)  to  the  clerk  to 
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whom  they  are  directed  on  the  day  foUowinf^  the  election.**  The  law  w  peremptory  that 
the  judges  shall  pat  under  cover  and  seal  one  of  the  polUbooks,  and  that  the  ballots  shall  be 
inclosed  and  sealed.  The  evidence  shows  that  the  poli-books  at  the  two  precincts  in  ques- 
tion were  not  put  under  cover,  and  were  not  sealea,  and  that  the  ballots  were  not  sealed. 
(Printed  Record,  pages  63,  393,  398.)  It  also  appears  from  the  testimony  (Printed  Rec., 
pp.,  398,  401)  that  several  persons  voted  trom  other  counties  on  transfers,  whereas,  under  the 
constitution  and  laws  of  the  State,  they  were  not  entitled  to  vote  until  they  had  resided  in 
the  county  three  months  next  preceding^  the  election.  We  submit  that  these  poll-books  are 
so  tainted  with  illegality  that  it  is  impossible  to  ascertain  clearly  the  result  ot  the  election.  - 

The  evidence  shows  that  five  oat  of  the  six  judges  of  election  in  these 
two  precincts  were  Democrats.  Both  jndges  who  carried  in  the  returns 
were  Democrats,  and  the  county  clerk  to  whom  they  were  delivered  was 
a  Democrat;  and  it  will  be  noticed  that,  in  his  brief,  the  sitting  member 
claims  no  irregularity,  except  that  *^  several  colored  persons "  illegally 
voted,  and  this  leaves  but  the  one  question,  was  the  failure  to  seal  the 
X>oll-book  and  ballots  fatal  f  Mr.  Goode  correctly  quotes  the  law  in  his 
brief  above  quoted,  and  it  will  be  noticed  that  no  negative  words  are 
used  making  the  election  invalid  unless  the  judges  sealed  the  returns. 
Mr.  McCrary,  in  American  Law  of  Elections,  pages  93  and  94,  thus  states 
the  law : 

*^The  language  of  the  statute  to  be  construed  must  be  consulted  and 
followed.  If  the  statute  expressly  declares  any  particular  act  to  be 
essential  to  the  validity  of  the  election,  or  that  its  omission  shall  render 
the  election  void,  all  courts  whose  duty  it  is  to  enforce  such  statute 
must  so  hold,  whether  the  particular  act  in  question  goes  to  the  merits 
or  affects  the  result  of  the  election  or  not  Such  a  statute  is  imperative, 
and  all  considerations  touching  its  policy  or  impolicy  must  be  addressed 
to  the  legislature.  But  if,  as  in  most  cases,  the  statute  simply  provides 
that  certain  acts  or  things  shall  be  done,  within  a  particular  time,  or  in 
a  particular  manner,  and  does  not  declare  that  their  performance  is 
essential  to  the  validity  of  the  election,  then  they  will  be  regarded  as 
mandatory  if  they  do,  and  directory  if  they  do  not,  affect  the  actual 
merits  of  the  election."  ''Those  provisions  which  affect  the  time  and 
place  of  an  election,  and  the  legal  qualifications  of  the  electors,  are 
generally  of  the  substance  of  the  election,  while  those  touching  the 
recording  and  return  of  the  legal  votes  received,  and  the  mode  and  man- 
ner of  conducting  the  mere  details  of  the  election  are  directory.  The 
principle  is,  that  irregularities  which  do  not  tend  to  affect  results  are 
not  to  defeat  the  will  of  the  majority ;  the  will  of  the  majority  is  to  be 
respected  even  when  irregularly  expressed.  The  officers  of  election  may 
be  liable  to  punishment  for  violation  of  the  directory  provisions  of  a 
statute,  yet  the  people  are  not  to  suffer  on  account  of  the  default  of  their 
agents."    And  at  section  166,  page  120,  the  same  author  says : 

Id  accordance  with  the  rule  that  the  errors  of  a  returning -officer  shall  not  prejudice  the 
rights  of  innocent  parties,  it  has  been  held  that  where  it  was  the  duty  of  the  presiding  officer 
to  return  the  votes  sealed  up^  a  return  of  them  unsealed  in  the  absence  of  any  proof  or  sus- 
picion of  fraud  is  good. 

In  this  case  there  is  neither  proof  nor  suspicion  of  fraud.  Every  pre- 
sumption, even,  is  against  it.  The  officers  who  returned  the  votes  in 
both  of  these  precincts  were  Democrats,  and  one  of  them  so  bitter  in  his 
partisanship  that  he  swears  that  if  his  errors  should  elect  Mr.  Goode  and 
defeat  Mr.  Piatt  he  should  rejoice.  Such  men  do  not  falsify  returns  in 
favor  of  political  adversaries,  and  the  evidence  clearly  shows  that  from 
the  time  the  votes  left  the  hands  of  the  voters  till  they  were  canvassed, 
they  were  at  all  times  under  Democratic  control,  and  to  hold  that  the 
acts  of  those  officers  should  destroy  the  validity  of  the  returns  is  to  give 
to  the  party  the  benefit  of  the  wrong  of  its  own  members,  and  stand  as 
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the  offer  of  a  reward  for  deoeption  and  fraad.  In  the  case  of  Farwell 
against  Le  Moyne,  the  majority  of  the  committee  went  to  the  length  of 
deciding  that  where  frand  is  proved  it  mast  be  presamed  as  having  be^ 
committed  in  favor  of  the  party  controlling  the  perils.  We  still  bold  to 
the  doctrine  to  the  length  that  the  presumption  is  tbat  Democrats  will 
not  intentionally  commit  frauds  to  help  Kepnblicans,  nor  vice  versa.  We 
shall  connt  these  precincts,  except  the  two  illegal  votes  proved.  And 
we  append  to  our  report  all  the  testimony  in  reference  to  these  townships 
as  Appendix  A. 

ILLEGAL  VOTES. 

In  reference  to  illegal  votes,  we  shall  fdlow  the  decision  in  Finley  vs. 
Walls,  holding  that  the  mere  fact  that  illegal  votes  are  proved,  without 
evidence  as  to  whom  they  were  oast  for,  does  not  vitiate  and  render  void 
the  whole  poll,  unless  fraud  appears,  and  that  in  suoh  case  the  illegal 
votes  are  to  be  divided  between  the  candidates  in  proportion  to  Ae  vole 
each  received.  The  statute  of  Virginia  provides  for  registration  of  voters 
as  follows :  ''Ten  days  previous  to  the  November  election  the  registrar 
shall  sit  one  day  for  the  purpose  of  amending  and  correcting  the  lists.'^ 
And  this  is  the  last  time  provided  by  statute  for  registering  prior  to  an 
election,  and  registration  is  prerequisite  to  having  a  right  to  vote.  The 
evidence  shows  illegal  registration  and  voting  in  several  precincts,  aa 
follows :  At  Sussex  Oourt-House  Township,  in  Sussex  Oounty,  13.  Here 
the  vote  stood,  Piatt  293,  Goode  83,  which,  dividing  proportionately,, 
makes  the  vote  stand  Q^ode  3,  Piatt  10.  At  Stony  Creek  precinct 
twenty-six  persons  registered  and  voted  for  the  first  time  on  the  day  of 
the  election.    The  statute  provide! 


Whenever  a  voter  changes  his  place  of  residence  from  one  ▼otinc-precinct  to  another^ 
it  Rhall  be  lawful  for  him  to  apply  for  in  person  or  in  writing,  and  it  shall  be  the  dntj 
of  the  registrar  of  his  former  Toting-district  at  any  time,  whether  it  be  in  a  township,  wara, 
or  Toting-place,  to  ftimish,  a  certificate  that  he  was  dnlj  registered,  and  that  his  name  has 
since  his  removal  been  erased  from  the  registration-books  of  said  voting-district,  which  shall 
be  sufficient  evidence  to  entitle  him  to  register ;  and  the  name  of  every  snch  person  shall  be 
entered  npon  the  registration-book  of  the  township,  ward,  or  voting-precinct  to  which  he 
has  removed,  by  the  registrar  at  any  time,  or  by  one  of  the  jndgea  on  the  day  of  election : 
Provided,  That  in  cities  or  towns  containing  over  2,000  inhabitants,  the  name  of  such  per- 
son shall  only  be  entered  by  the  registrar  on  the  days  provided  in  tlie  ninth  section  of  this 
chapter. 

The  evidence  shows  that  twenty-five  of  these  twenty-six  voters  were 
registered  on  the  day  of  election  on  transfers,  as  provided  in  this  sec- 
tion, and  that  the  judges  were  satisfied  that  they  had  resided  in  the 
election  district  three  months.  We  find,  therefore,  that  bat  one  of  these 
votes  was  illegal,  which  we  subtract  from  Mr.  Piatt. 

In  Jamestown  Township,  James  City  Connty,  16  illegal  votes  were 
cast.  The  vote  stood,  Piatt  136,  Goode  78;  dividing  in  the  same  pro- 
portion gives  Piatt  10,  Goode  6.  In  Bruton  Township  3  illegal  votes 
are  proved.  The  vote  stood,  Piatt  203,  Goode  88 ;  and  dividing  in  the 
same  proportion  gives  Piatt  2,  Goode  1.  In  Guilford  Township  the 
evidence  shows  that  about  20  persons  illegally  registered  the  Saturday 
before  election.  Eight  only  are  identified  by  the  witness,  and  these 
eight  voted  and  were  illegal  voters.  Because  a  man  illegally  registers 
on  the  Saturday  before  an  election  is  no  evidence  that  he  voted  on  the 
Tuesday  following ;  hence,  we  can  only  consider  eight  as  illegal.  The 
vote  stood,  Piatt  265,  Goode  189 ;  and  divided  in  same  proportion  gives 
Piatt  5,  Goode  3.  In  Nelson  Township,  York  County,  15  illegal  votes 
were  cast.  The  vote  stood,  Goode  49,  Piatt  160,  Norton  189 ;  dividing 
iu  same  proportion  the  illegal  votes  would  stand,  Piatt  2,  Goode  6,  Nor- 


DIGEST   OF   ELECTION   CASES.  657 

ton  7.  Six  illegal  votes  are  also  proved  in  different  townships,  one  or 
t^o  in  a  place;  being  unable  to  divide,  as  in  most  if  not  all  of  the  pre- 
oincts  Mr.  Piatt  got  more  votes  than  Mr.  Goode,  we  subtract  all  from 
Ddr.  Piatt,  which  would  make  the  illegal  vote  stand,  Piatt  40,  Goode  15. 

NAVY-YARD. 

The  contestee  asks  that  the  votes  of  the  third  and  fourth  wards  of 
^Portsmouth  and  Hall's  Corner,  in  Norfolk,  be  excluded.  His  claim  is  as 
^follows : 

Eleventh.  I  shall  maiotaia  and  insist  that  the  whole  rote  cast  at  the  precincts  in  the 
tliird  and  fourth  wards  of  the  city  of  Portsmoath,  and  at  Hall's  Corner  precinct,  in  the  county 
c^f  Norfolk,  should  be  rejected  as  illegal  and  void  and  not  counted,  because  the  poll-books 
^t  the  said  precincts  were  not  certified,  signed,  sealed,  and  returned  as  the.law  requires,  and 
^>ecaDBe  the  election  at  the  sud  precincts  was  influenciBd  by  the  most  glaring  fraud,  bribery, 
corruption,  and  intimidation,    hi  this  connection,  I  will  prove  that  immediatelv  after  my 
nomination  for  Congress,  thirteen  or  fourteen  hundred  voters  were  taken  into  the  rovern- 
meot  navy-yard  at   Portsmouth ;  that  they  were  employed  in  said   navy-yard  directly 
through  your  agency  and  that  of  your  recognized  committeemen  ;  that  they  could  not  ob- 
tain said  employment  without  a  promise,  either  express  or  implied,  that  they  would  vote  for 
yoQ ;  that  they  were  subjected  to  a  heavv  pecuniary  assessment  to  enable  you  to  carry  on 
your  campaign ;  that  the  public  service  dia  not  require  their  employment,  and  the  govern- 
ment was  thus  subjected  to  a  needless  and  unnecessary  expenditure,  of  at  least  $75,000,  in 
order  to  insure  your  election  to  Congress ;  that  directly  after  the  election  they  were  nearly  all 
discharged ;  that  a  night  or  two  previous  to  the  election  they  were  regularly  drilled  and  in- 
itmctea  as  to  the  manner  in  which  they  should  exercise  the  elective  franchise  ;  that  they 
were  told  from  whom  they  should  receive  their  tickets,  how  they  should  approach  the  ballot- 
box,  and  how  they  should  hold  and  deposit  their  tickets ;  that  on  the  day  of  election  they 
were  required  to  receive  their  tickets  from  particular  persons,  and  that  they  were  closely 
watched  by  said  persons  from  the  time  they  received  the  same  until  they  were  deposited  in 
the  ballot-box ;  toat  other  persons,  under  whom  the  said  employes  worked  in  the  navy-yard, 
took  their  position  immediately  at  the  ballot-box,  for  the  purpose  of  supervising  the  election 
and  checking  off  the  names  of  the  voters  as  they  deposited  their  ballots ;  that  a  large  num- 
ber of  the  employes  in  the  said  navy-yard  desired  to  vote  for  me,  and  secured  tickets  for  that 
purpose,  but  were  intimidated  and  prevented  from  doing  so  by  the  surveillance  practiced 
upon  them  by  those  under  whom  they  worked,  and  by  the  fear  of  losing  their  places  in  the 
said  yard,  upon  which  they  were  entirely  dependent  for  the  support  of  themselves,  their 
wives  and  children ;  that  such  of  the  employes  as  had  the  manliness  and  nerve  to  vote  for 
me,  in  the  exercise  of  their  rights  as  free  American  citizens,  and  in  defiance  of  your  persecu- 
tion and  tyranny,  were  imm^iately  discharged  from  service  in  the  said  navy-yard,  and  in- 
formed that  they  had  been  so  discharged  because,  in  obedience  to  the  promptings  of  their 
manhood  and  the  impulses  of  their  patriotism,  they  had  dared  to  vote  against  yon. 

To  receive  and  count  votes  taken  under  such  circumstances  of  constraint  and  duress 
would  be,  not  only  to  afiix  a  stigma  upon  the  fair  escutcheon  of  the  State,  but  to  inflict  a 
serious  blow  upon  the  dearest  rights  of  American  citizens.  It  would  be  not  onlv  a  mockerv 
of  the  elective  franchise,  but  a  gross  violation  of  all  law,  both  Slate  and  Federal,  which 
regulates  the  conduct  of  elections.  I  shall  confidently  claim  that  the  entire  vote  cast  at 
HaU*s  Comer  precinct,  in  Norfolk  County,  and  at  the  precincts  in  the  third  and  fourth  wards 
of  the  city  of  Portsmouth,  at  which  precincts  the  saia  employes  in  the  navy-yard  generally 
voted,  should  be  rejected  by  the  House  of  Representatives  as  illegal,  null,  and  void. 

It  will  be  noticed  that  his  whole  claim  is  the  exclusion  of  these  three 
precincts,  which  voted  as  follows: 

Piatt.    Ooode. 

Third  ward 195  167 

Fourth  ward 376  171 

Hairs  Corner 459  261 


1,030  589 

Giving  Mr.  Piatt  a  majority  of  441.  As  this  would  not  in  any  event 
be  sufficient  to  overcome  the  majority  of  at  least  488^  which  we  have 
shown  for  Mr.  Piatt,  we  do  not  deem  it  necessary  to  enter  so  fully  into 
the  consideration  of  the  navy-yard  matter  as  we  otherwise  might. 

In  reference  to  this  navy-yard,  the  evidence  shows  that  assessments 

42eo 
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were  made  upon  the  employes.  Many  paid  and  many  did  not,  aod 
there  is  no  evidence  to  show  that  any  man  lost  his  place  because  he  did 
not. 

Several  witnesses  swear  they  paid  anwillingly,  for  the  purpose  of  re- 
taining work.  How  much  was  collected  is  uncertain.  How  it  was  used 
does  not  appear.  We  believe  that  the  assessment  of  employes  in  the 
service  of  the  government  is  demoralizing  and  wrong,  and  ought  to  be 
made  a  criminal  offense  and  severely  punished.  But  it  cdnnot  in  any 
way  affect  the  result  of  the  election  unless  it  is  proved  the  money  was 
used  to  corrupt  voters  and  not  in  legitimate  ways.  Not  a  word  of  evi- 
dence appears  in  the  record  that  the  money  so  raised  was  corruptly 
used,  and  we  can  conceive  of  no  ground  on  which  to  impeach  the  elec- 
tion that  this  money  was  collected. 

There  were  in  the  navy-yard  a  large  number  of  hands,  white  and 
black.  They  were  there  under  appointment  from  Republican  officials. 
The  evidence  shows  a  large  force  was  employed  during  the  fall-months 
of  1874,  but  not  so  large  as  during  the  corresponding  months  of  1873. 
Work  was  plenty,  and  this  naturally  worked  to  the  benefit  of  the  party 
that  had  the  work  to  give ;  but  further  than  this  the  evidence  is  very 
barren  that  improper  inducements  or  promises  were  held  out.  Prefer- 
ence WAS  given  by  Bepublican  officials  to  Republicans,  but  the  evidence 
shows  that  some  known  Conservatives  were  employed,  and  many  voted 
for  Mr.  Goode  and  kept  their  places.  Altogether,  the  evidence  shows 
that  the  navy-yard  was  run  just  as  much  in  the  interests  of  the  party 
in  power  and  no  more  than  all  such  institutions  usually  are.  There  is 
no  proof  that  a  large  number  of  men  were  put  on  to  control  the  election, 
that  Conservatives  were  employed  under  promises  to  vote  the  Republi- 
can ticket.  There  is  no  evidence  that  a  single  Democrat  voted  for  Mr. 
Piatt  on  account  of  the  employment  he  obtained  in  the  navy -yard.  The 
evidence  in  reference  to  drilling,  &c.,  shows  mere  organization  on  the 
part  of  the  Republicans :  and  the  intimidation  and  violence  used  was  by 
friends  of  Mr.  Ooode,  wno  were  endeavoring  to  break  down  the  Repub- 
lican organization,  drive  away  its  challengers,  and  allow  Conservatives 
whole  control. 

The  case  is  not  nearly  as  strong  as  that  of  Abbott  vs.  Frost,  in  that 
there  was  work  to  be  done.  The  men  employed  were  not  put  on  within 
a  few  days  of  election,  but  the  force  gradually  increased  for  months. 
Mr.  Piatt  did  not  recommend  the  employment  of  men ;  the  increase  was 
not  greater  than  in  prior  years.  The  evidence  is  paltry  and  barren  in 
showing  undue  efforts  on  the  part  of  Mr.  Piatt's  friends. 

The  evidence  is  vague  and  indefinite.  !No  eff'ort  was  made  by  the  sit- 
ting member  to  particularize.  He  acted  in  reference  to  this  matter  as 
in  reference  to  others,  that  where  illegal  votes  are  proved,  be  they  few 
or  many,  the  effect  was  to  vitiate  the  whole  election,  and  he  endeavors, 
both  in  bis  proof  and  argument,  to  make  us  determine  that  some  illegal 
votes  were  cast,  so  that  we  may  exclude  the  returns  of  entire  precincts. 
We  believe  that  bribery  can  be  committed  in  the  employment  of  voters 
in  a  navy-yard,  but  the  mere  fact  of  employment  alone  does  not  prove 
bribery.  If  employment  is  given  to  make  men  vote  contrary  to  what 
they  would  do,  it  would  be  bribery,  but  there  must  be  proof,  first,  that 
men  were  employed  in  order  to  cause  them  to  change  their  politics,  and, 
second,  that  they  voted,  and  voted  in  favor  of  the  party  giving  the  em- 
ployment. The  presumption  is  in  public  service  that  Republicans  em- 
ploy Republicans,  that  Democrats  employ  Democrats.  The  presumption 
is  almost  conclusive  that  men  obtaining  employment  in  places  con- 
trolled by  Democrats  are  Democrats,  and  in  places  controlled  by  Repub- 
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licans  are  Bepablicans,  and  the  employment  does  not  change  their  poli- 
tics. If  any  presumption  arises  when  a  man  obtains  employment  in  a 
navy-yard,  it  is  that  he  is  a  Eepnblican,  and  if  that  be  so,  the  employ- 
ment does  not  affect  either  his  vote  or  the  result.  Here  the  employment 
is  the  whole  evidence  of  bribery,  and  is  extremely  weak — only  a  link  in 
the  chain  to  prove  the  charge.  Our  duty  is  to  act  on  evidence,  not  on 
surmises:  to  seek  fixed  data,  not  make  wild  guesses,  and  hence  we  de- 
cline to  tlirow  out  any  portion  of  the  navy -yard  vote. 

We  append  a  synopsis  of  the  evidence  in  reference  to  the  navy-yard 
as  Appendix  B. 

RECAPITULATION. 

Piatt.  Qoode. 

Official  vote 13,390  13,521 

Add  Nansemond  votes 206  

Add  Norfolk  votes 12  

Add  Prince  Georg;e  vote 987  562 

14,595  14, 08a 

Sebtract  illegal  votes 40  15 

14,555  14,068 

Majority  for  Piatt,  487. 

We  recommend  the  adoption  of  the  following  resolutions : 
Besolvedy  That  John  Goode,jr.,  was  not  elected  and  is  not  entitled 
to  a  seat  in  the  House  of  Representatives  in  the  Forty -fourth  Congress 
from  the  second  Congressional  district  of  Virginia. 

Besolvedy  That  James  H.  Piatt,  jr.,  was  elected  and  is  entitled  to  a 
seat  in  the  Forty-fourth  Congress  as  Eepresentative  from  the  second 
district  of  Virginia. 

WM.  E.  BROWN. 
JNO.  H.  BAKER. 
MARTIN  I.  TOWN8END. 
G.  WILEY  WELLS. 

I  concur  in  the  result  of  the  above  report  as  expressed  in  the  resolu- 
tions therein  recommended;  I  also  concur  in  the  report  respecting  the 
whole  of  Prince  George  County,  including  Rives  and  Bland  Townships, 
and  dissent  from  the  same  respecting  the  third  and  fourth  wards  of 
Portsmouth  and  Hall's  Comer,  in  Norfolk,  those  being  the  precincts  in 
which  the  navy-yard  employes  voted;  I  also  find  that  in  no  view  of  the 
evidence  can  it  be  claimed  that  over  one  hundred  illegal  votes  were  cast 
in  the  district  outside  of  the  third  and  fourth  wards  of  Portsmouth,  and 
Hall's  Comer,  in  Norfolk.  The  vote  will  stand  when  properly  canvassed, 
allowing  said  one  hundred  illegal  votes,  and  subtracting  them  from  the 
vote  of  each  candidate  in  proportion  to  the  number  of  votes  cast  for 
each  in  the  precincts  where  the  illegal  votes  were  cast,  thus : 

Official  report  of  State  canvassers : 

ForGoode 13,521 

For  Piatt 13,390 

Add  vote  of  Nansemond 206 

Also  Prince  George  County,  for  Piatt 987 

Which  will  give  Piatt 14,583 

Prince  George  County,  for  Goode 662 

Which  will  give  Goode U,083 
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Making  a  plurality  for  Piatt  of 500 

The  vote  in  the  navy-yard  precincts  stood,  as  declared, 

For  Piatt 1,030 

ForGoode 689 

Plurality  for  Piatt  to  be  subtracted ^ 441 

Leaving  a  plurality  for  Piatt  of 69 

The  illegal  votes,  put  at  100,  and  subtracted  as  above 
provided,  will  take — 

From  Piatt.- 61 

From  Goode 29 

From  Norton. 7 

Which  takes  35  more  from  Piatt  than  from  GxK>de,  and 
leaves  the  plurality  for  Piatt 24 

CHARLES  P.  THOMPSON. 

I  concur  in  the  above  vimv  of  the  case. 

JNO.  F.  HOUSE. 


Appendix  A. 

Robert  Gill  man,  sr.,  clerk  of  Prince  George  County,  testified  as  follows : 

Cross-examined  by  John  Goode,  jr. : 

Q.  1.  The  polUbooks  from  the  precincts  or  voting-places  in  Rives  and  Bland  Townships 
have  been  produced  bj  vou ;  please  state  who  conveved  said  poll-books  and  delivered  tne 
same  to  jou,  as  clerk. — A.  Robert  B.  Batte  brought  the  poll-book,  ballots,  &€.,  from  Bland 
Township,  and  C.  T.  Robertson  from  Rives  Township. 

Q.  2.  Were  the  said  poll-books  sealed  when  thej  were  delivered  to  yon  f — ^A.  They  were 
not. 

Q.  3.  When  were  they  brought  to  the  clerk's  office ;  and  when  were  they  examined  by  the 
commissioners  t — A.  On  the  day  after  the  election. 

Q.  4.  Were  the  ballots  from  said  township  strung  together,  inclosed  and  sealed,  when 
they  were  delivered  to  you,  as  clerk  t — A.  These  ballots  were  strung  together,  I  think,  but 
were  not  sealed.  Those  from  Rives  Township  were  put  in  a  paper  bag  and  sewed  up.  TIm 
ballots  from  Bland  Township  were  brought  in  a  tin  box,  which  box  was  not  sealed. 

Direct  examination  resumed : 

Q.  1.  Who  was  Robert  B.  Batte  7— A.  One  of  the  judges  of  election  in  Bland  Township. 

Q.  Who  was  C.  T.  Robertson  t — ^A.  One  of  the  judges  of  election  in  Rives  Township. 

Q.  You  have  said  that  both  of  the  poll-books  aforesaid  from  Rives  and  Bland  Townsmps, 
respectivelv,  were  brought  to  your  office  and  examined  by  the  commissioners  on  the  aay 
after  the  election.  Do  you  mean  that,  now  that  attention*  has  been  called  to  it  t — ^A.  I  mean 
that  the  poll-books  were  brought  to  my  office  the  day  after  the  election,  and  that  they  were 
examined  on  the  second  day  after  the  election. 

Q.  To  what  political  partv  do  you  belong,  and  what  candidate  for  Congress  did  you  sup- 
port at  the  election  held  in  November,  1874  f — ^A.  I  belong  to  what  is  termed  the  Conserva- 
tive party,  and  voted  for  Colonel  Goode. 

Q.  Please  answer  the  same  question  in  respect  to  the  four  commissioners,  B.  J.  Peebles, 
Charles  T.  Robertson,  Thomas  A.  Leath,  and  W.  D.  Temple. — A.  I  think  they  all  belong 
to  the  same  party  that  I  do.     I  do  not  know  how  they  voted. 

Q.  Please  answer  the  same  question  in  respect  to  the  judges  and  clerks  of  election,  whose 
names  are  ou  the  poll-books  exhibited  witn  this  deposition. — A.  S.  S.  Cary,  Charles  M. 
Butts,  James  W.  Lucas  (I  reckon),  W.  P.  Warren,  Jackson  C.  Brown,  I  think,  belongs  to 
the  Conservative  party,  and  am  pretty  certain  he  voted  for  Colonel  Goode;  C.  W.  Aldridge, 
William  T.  Temple,  J.  M.  D.  Tatum,  John  P.  Moore,  Robert  B.  Batte,  William  D.  Temple, 
Ro.  E.  Bland,  F.  A.  Epps,  and  E.  A.  Marks  belong  to  the  same  party  that  I  do,  namely, 
the  Conservative  party ;  John  Cogle,  Robert  Hill,  Gabriel  Hill,  A.  R.  Sands,  and  John  J. 
Palmer  are  reputea  to  be  Republicans.  I  don't  know  the  politics  of  J.  T.  Williams,  O.  W. 
Pulley ;  and  further  thiti  deponent  saith  not. 

RO.  GILLIAM.  Sr. 
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Deposition  of  C.  T.  Rohinaon, 

C.  T.  Robinson,  a  witness  of  lawful  ag^e,  being  first  duly  sworn,  deposes  and  says  as 
follows : 

Direct  examination  by  John  Goode,  jr. : 

Question  1.  What  is  jour  a^,  residence,  and  occupation  t — Answer.  I  am^thirtj-seyen 
years  of  SL^e,  a  farmer,  and  lire  in  Prince  George  County. 

Q.  2.  Did  you  hold  any  official  position  under  the  election-laws  of  this  State  at  the  elec- 
tion which  took  place  on  the  3d  day  of  November,  1874,  for  Representative  in  the  Forty- 
fourth  Congress  from  the  second  Congressional  district  of  Virginia  f  If  so,  please  state 
what  it  was.— A.  I  did.    I  acted  as  judge  of  election  in  Rives  Township. 

Q.  3.  Were  the  poll-books  and  ballots  at  the  precinct  in  that  township  sealed  and  con- 
Teyed  to  the  clerk's  office,  as  required  by  law  f — A.  They  were  not  sealed. 

Q.  4.  Do  you  know  of  any  intimidation  of  voters  in  that  township  on  the  day  of  election; 
or  did  you  see  or  hear  anything  calculated  to  influence  the  voting  improperly  t  And,  if  so, 
please  state  what  it  was. — A.  In  the  case  of  Ben.  Faison,  a  colored  man  who  voted  for  Col- 
onel GkK>de,  1  heard  a  colored  man  tell  him  that  he  ought  to  be  hung,  and  all  such  who 
voted  as  he  did. 

Cross-examination  by  counsel  for  Hon.  James  H.  Piatt : 

Q.  1.  How  many  judges  acted  at  that  precinct  in  that  election-district  t  and  give  their 
names. — A.  There  were  two  besides  myself,  viz,  Jackson  C.  Brown  and  Gabriel  Hill. 

Q.  2.  Were  the  judges  sworn  to  do  their  duty  7 — A.  They  were. 

Q.  3.  (Here  the  counsel  for  contestant  read  to  the  witness  the  23d  section  of  the  Bth  chap- 
ter of  the  Code  of  Virffinia  of  1873,  and  proceeded  to  inquire  why  the  judges  at  that  precinct, 
before  they  adjourned,  did  not  put  under  cover  one  of  the  poll-books  and  seal  the  same  and 
direct  it  to  the  county-court  clerk  of  Prince  George  County.) — ^A.  It  was  late  at  night,  and 
we  had  no  sealing-wax  or  anything  to  seal  them  with. 

Q.  4.  Was  there  no  shoemaker's  wax  in  the  neighborhood,  no  flour  out  of  which  to  make 
paste,  no  gum  of  any  sort ;  no  tar,  pitch,  or  turpentine,  out  of  which  they  could  have  done 
their  sworn  duty  f — A.  Pegs  are  generally  used  in  our  neighborhood  to  make  shoes,  and  we 
had  none  of  the  other  materials  mentioned  at  the  time. 

Q.  5.  Did  they  inclose  and  seal  the  ballots  strung  at  that  precinct  t— A.  They  were  strung 
and  inclosed  in  a  paper  bag,  which  bag  was  sewed  up  but  not  sealed. 

Q.  6.  Was  the  poll-book  which  was  sent  to  the  clerk  inclosed  in  the  paper  bag  with  the 
strung  ballots  f — ^A.  It  was  not ;  the  bag  was  too  small  and  too  short  to  admit  it. 

Q.  7.  Was  it  sewed  up  in  any  other  \Mg ;  in  a  word,  how  was  it  inclosed  and  sent?  De- 
scribe its  inclosure  and  now  fastened. — A.  It  was  rolled  up  and  tied  with  a  string. 

Q.  8.  Did  they  have  two  poll-books  f — A.  We  did. 

Q.  9.  State  what  you  did  with  the  two  poll-books,  where  they  and  each  of  them  now 
are. — A.  I  delivered  one  to  the  clerk  of  the  county,  and  the  other  to  the  clerk  of  the  elec- 
tion. 

Q.  10.  Then  you  are  one  of  the  judges  named  who  brought  one  of  the  poll-books,  rolled  up 
and  tied  with  a  string,  to  the  clerk  of  the  county,  and  yon  deposited  the  other  poll -book, 
which  was  not  required  to  be  inclosed  or  sealed,  with  the  clerk  of  election ;  was  the  clerk  of 
election  the  clerk  of  Rives  Township? — A.  He  was. 

Q.  11.  Where  does  he  reside,  and  where  is  that  poll-book  ? — A.  He  resides  in  Prince  (George 
County,  and  I  have  not  seen  it  since  I  deliverea  it  to  him ;  he  lives  in  Rives  Township, 
aboat  three  miles  from  the  voting-precinct. 

Q.  12.  Can  that  open  poll-book  be  produced  ? — A.  I  do  not  know,  but  presume  it  can. 

Q.  13.  Did  the  poll-book  brought  by  you  to  the  clerk  of  the  county,  tied  up  with  a  string, 
correspond  in  its  list  of  voters  with  the  other  poll-book,  which  you  aeposited  with  the  clerk 
of  election  f — A.  I  think  it  did. 

Q.  14.  Then  if  you,  being  intrusted  with  bringing  one  of  the  poll-books  to  the  clerk  of  the 
county,  were  accused  unjustly  and  falsely  of  changing  that  poll-book  after  it  was  intrusted 
to  you,  could  you  not  show  that  the  accusation  was  false  by  comparing  it  with  the  other  poll- 
book  deposited  with  the  clerk  of  the  township? — A.  I  think  I  could. 

Q.  15.  Did  you  bring  the  sewed-up  ballots  and  deliver  them  to  the  clerk  of  the  county  f — 
A.  I  did. 

Q.  16.  Would  they  not  show,  also,  whether  the  poll-books,  or  either  one  of  them,  was  cor- 
rect, and  whether  they  corresponded  with  the  strung  ballots  1 — A.  I  think  they  would. 

Q.  17.  Was  the  election  at  the  precinct  of  that  election-district  fairly  and  lawfully  con- 
ducted, and  free  from  any  bribery,  any  corruption  or  partiality  or  favor  as  between  candi- 
dates?— A.  I  think  the  election  was  fairly,  faithfully,  and  honestly  conducted. 

Q.  18.  Did  the  judges,  as  far  as  you  know,  permit  any  man  to  vote,  either  intentionally  or 
by  mistake,  whom  they  had  reason  to  believe  was  not  entitled  to  vote  ? — A.  None  that  I 
know  of. . 

Q.  19.  Do  you,  or  not,  now  believe  that  the  poll-books  which  you  delivered  to  the  clerk  of 
tbe  county  and  die  clerk  of  the  township  contain  true  lists  of  lawful  voters  of  the  county  of 
Prince  George  and  of  Rives  Township  ?= — A.  So  far  as  I  know,  they  do. 


662  DIGEST   OF   ELECTION   CASES. 

Q.  20.  Then,  from  your  statemeDts,  I  understand  the  onl^  defect,  if  any,  in  the  returns  of 
YOU  three  jadf^s  of  that  precinct  was  simply  in  not  inclosmff  and  sealing  one  of  the  poll- 
books,  that  brought  to  the  clerk  of  the  county,  together  witn  the  strung  ballots,  u  you 
know  of  any  other  defect  in  the  returns,  please  to  state  what  that  defect  was. — ^A..  I  know  of 
no  other. 

Q.  21.  Having  brought  one  of  the  poll-books  to  the  clerk  of  the  county  unsealed  and  un- 
covered, as  you  say,  you  failed  to  make  returns  as  provided  bv  the  S^  section,  already 
referred  to,  within  two  days  next  succeeding  the  election.  Did  the  clerk  of  the  county  then 
do  his  duty  under  the  law  by  dispatching  a  special  messenger  to  obtain  such  returns  as  the 
law  required  f — A.  There  was  no  messenger  dispatched  th^  I  know  of. 

Q.  22.  Did  the  clerk  object  to  your  returns  because  uncovered  and  unsealed  f — A.  I  don't 
remember  that  he  said  anything  about  it. 

Q.  23.  Were  you  present  when  the  commissioners  of  that  election  for  this  county  met  at 
the  clerk's  office  of  the  county,  and  proceeded  to  open  the  several  returns  which  had  been 
made  at  that  office  f — ^A.  I  was. 

Q.  24.  Was  any  exception  then  taken  by  the  commissioners,  or  any  one  else,  to  the  returns 
made  by  you  from  Rives  district,  because  they  were  not  covered  and  sealed  f  Were  not  all 
those  votes  counted  and  allowed  as  you  had  returned  them  f — A.  One  of  the  commissioners 
said  they  should  have  been  sealed ;  but  all  the  votes  were  counted,  and,  I  suppose,  allowed. 

Q.  25.  Were  you  a  friend  of  Mr.  Goode  or  Mr.  Piatt  in  that  election  T — A.  I  voted  for 
Mr.  Goode. 

Q.  26.  For  whom  did  the  other  two  iudges  votef — A.  One,  Jackson  C.  Brown,  voted  for 
Mr.  Goode,  and  the  other,  Gabriel  Hill,  voted  for  Mr.  Piatt,  I  think. 

Q.  27.  Can  Gabriel  Hill  read  and  write  f— A.  He  can. 

Q.  28.  Could  he  read  and  write  well ;  I  mean  with  facility  f — A.  I  have  never  beard  him 
read  any,  and  I  have  seen  his  writing,  which  I  could  read,  in  a  fair  hand. 

Q.  29.  I  understand  you,  then,  to  say  that  the  only  reason  why  the  jndg^  of  Rives 
Township  did  not  return  th^  poll-books  and  strung  ballots  to  the  clerk  of  the  county,  covered 
and  sealed,  was  owing  to  the  reason  of  the  lateness  of  the  hour  and  the  inconvenience  at 
the  hour  and  the  place  of  getting  the  materials  of  sealing  t — A.  Yes ;  there  was  no  other 
reason  whatever. 

Q.  30.  Was  there  any  purpose  or  design,  as  far  as  you  know,  or  concert  between  the 
judg^  or  between  any  one  or  more  of  them  and  anyone  else,  purposely  to  make  defective 
returns,  in  order  to  make  Mr.  Piatt  or  Mr.  Goode  lose  votes  fairly  and  honestly  cast  for 
them  or  either  of  them  7 — ^A.  None  that  I  know  of. 

Q.  31.  Did  you  and  all  three  of  the  judges  not  know  that  the  law  required  one  of  the  poll- 
books,  together  with  the  strung  ballots,  to  be  put  under  cover  and  sealed  and  delivered  to 
the  clerk  of  the  county  f — A.  I  suppose  they  all  knew  it. 

Q.  32.  Were  you  furnished  with  printed  blanks  by  the  clerk  of  the  county  f — ^A.  We 
were. 

Q.  3:).  Were  those  blanks  accompanied  by  covers  and  seals  f — A.  I  saw  none. 

Q.  34.  Were  there  no  covers  sent  with  flaps,  with  mucilage  on  the  flaps  f — A.  None  that 
I  saw. 

Q.  35.  Name  the  clerk  of  the  township  with  whom  you  deposited  the  open  poll-book  f — 
A.  Winfield  Aldridge. 

Direct  examination  resumed : 

Q.  1  by  Hon.  John  Gk>ode.  When  the  commissioners  of  election  assembled  at  the  clerk's 
office  on  the  second  day  after  the  election  to  canvass  the  returns,  did  you  hear  the  clerk  say 
to  the  commissioners,  or  to  any  one  of  them,  that  the  poll-books  and  ballots  fh>m  Rives 
Township  had  not  been  returned  to  the  clerk's  office  as  the  law  directs,  or  anything  of  that 
sort  f — A.  I  don't  remember  that  I  did. 

Q.  2.  Did  you  see  Edward  D.  Bland,  a  supervisor  of  the  election  in  Bland  Township,  on 
the  day  the  commissioners  met  at  the  clerk's  office,  and,  if  so,  did  you  hear  him  say  any- 
thing to  the  clerk  about  signing  the  returns  f  If  so,  state  all  you  heard  him  say. — A.  I  saw 
him,  but  heard  him  say  nothing  to  the  clerk  about  signing  the  returns. 

And  further  this  deponent  saith  not. 

CHARLES  T.  ROBINSON. 


JDepoHtion  of  WUliaM  T,  Smith, 

Also  William  T.  Smith,  another  witness,  of  lawful  age,  being  duly  sworn,  deposes 
and  says  as  follows : 

Question  I  by  John  Goode,  jr.  Please  state  your  age,  residence,  and  occupation. — 
Answer.  Age,  thirty -nine ;  live  m  Prince  George  County,  Rives  Township ;  occupation, 
farmer. 

Q.  2.  Did  you  witness  any  intimidation  of  voters  in  Rives  Township  at  the  election  which 
occurred  on  the  third  day  of  November,  1674,  or  did  yon  see  or  hear  anything  on  that  occa- 
sion calcnlated  to  influence  the  voting  Improperly  f    If  so,  please  state  what  it  was.—A 
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Ben.  Faiaon,  colored,  who  voted  for  John  Goode,  I  did  hear  said  by  several  nen^roes,  that  he 
4uid  all  who  voted  as  he  did,  of  his  color,  should  be  huog. 

(Counsel  for  the  contestant  excepts  to  this  answer,  because  it  does  not  state  that  these 
words  were  uttered  to  the  voter  himself;  does  not  state  whether  they  were  uttered  to  him 
before  or  after  he  gave  his  vote,  nor  whether  they  had  any  effect  upon  him  of  intimida- 
tion.) 

Q,  3.  Was  the  remark  that  Ben.  Faison  and  all  who  voted  like  him  should  be  hung  made 
in  the  presence  and  heariog  of  other  colored  voters  or  not  f — A.  I  suppose  that  the  other 
colored  voters  did  hear  the  remark,  they  being  present  as  I  was. 

Cross-examined ; 

Q.  1  by  Hon.  Henry  A.  Wise.  Were  these  remarks  made  to  Ben.  Faison  himself  before 
he  voted ;  and,  if  so,  did  they  have  any  effect  whatever  of  intimidating  him,  so  as  to  make 
him  hesitate,  even,  about  voting  for  John  Goode,  jr.  f — A.  I  don't  know  whether  theiy 
were  made  to  Ben.  Faison  himself;  he  was  on  the  grouod;  I  do  not  know  whether  they 
were  made  before  or  after  he  voted ;  I  don*t  know  whether  they  had  any  effect  upon  him 
whatever. 

And  further  this  deponent  saith  not. 

W.  T.  SMITH. 


Deposition  of  Francig  W,  Simmons, 

Also  Francis  W.  Simmons,  another  witness,  of  lawful  age,  being  duly  sworn,  deposes 
and  says  as  follows : 

Question  1  by  John  Goodcj  jr.  Please  state  your  age,  residence,  and  occupation. — Answer. 
Age,  twenty-four ;  residence,  Prince  George  County,  Templeton  Townsnip ;  occupation, 
•teacher. 

Q.  2.  Do  you  know  of  any  illegal  votes  that  were  cast  in  the  county  of  Prince  George  at 
the  election  which  took  place  on  toe  3d  day  of  November,  1874  f  If  so,  please  state  alfyou 
Jcnow  on  that  subject. — ^A.  One  Charles  Graves,  a  colored  man,  voted  in  Bives  Township ; 
lived  in  Templeton  Township ;  his  residence  never  being  in  Rives  Township ;  also,  that 
votes  were  cast  in  Templeton  Township  on  transfers  from  other  counties  on  the  day  of  the 
election. 

Q.  3.  Were  the  votes  given  on  transfers  from  other  counties,  on  the  day  of  the  election, 
cast  by  white  men  or  colored  men  f — A.  They  were  colored. 

Q.  4.  State,  according  to  the  best  of  your  knowledge,  information,  and  belief,  how  many 
colored  men  voted  in  Templeton  Township  upon  transfers  from  other  counties  ? — ^A.  There 
were  several ;  I  do  not  know  the  number. 

Q.  5.  How  do  you  know  that  Charles  Graves  voted  in  Bives  Township  on  the  day  of  the 
election  7 — A.  He  told  me  so. 

(The  counsel  for  the*  contestant  excepts  to  the  foregoing  questions  and  answers,  for  the 
jeason  that  the  answers  are  not  specific  as  to  the  names  of  any  illegal  voters  except  that  of 
Charles  Graves,  and  he  does  not  give  the  facts  of  his  knowledge  of  Uie  illegality  of  his  vote ; 
and  he  does  not  specify  the  numlSar  of  illegal  voters,  and  the  reasons  of  the  illegality  of  their 
votes.) 

Q.  6.  Please  examine  the  poll-book,  now  in  the  clerk's  office,  returned  from  Bives  Town- 
ship, and  state  whether  or  not  you  find  the  name  of  Charles  Graves  upon  it. — ^A.  I  have  ex- 
.amined  said  poll-book,  and  do  find  the  name  of  Charles  Graves  upon  it. 

Q.  7.  Did  Charles  Graves  offer  to  vote  in  Templeton  Township  on  the  day  of  the  election  t — 
A.  He  offered  a  transfer  from  Sussex  County  to  Bives  Township,  which  was  refused. 

Q.  8.  Pid  he  ever  live  in  Bives  Township  f — A.  He  never  lived  in  Bives  Township, 
Prince  Gfeorge  County.    He  has  always  lived  m  Sussex  County. 

Q.  9.  Did  you  hold  any  official  position  at  the  election  which  took  place  on  the  third  day 
of  November,  1874?  If  so,  please  state  what  it  was.~A.  I  was  supervisor  of  the  election 
.in  Templeton  Township. 

Cross-examined  by  Hon.  Henry  A.  Wise : 

Q.  1.  Specify  any  one  or  more  voters  who  you  know  to  have  voted  on  the  day  of  the  elec- 
tion on  transfers  from  any  other  county. — A.  I  know  them  by  tbeir  faces,  but  I  couldn't 
call  their  names  if   I  were  to  see  them.    (Here  the  poll-book  was  placed  in  the  hands 
of  the  witness.)    I  find  on  the  poll-book  from  Templeton  Township  the  name  of  William 
ford,  colored,  who  voted  on  the  day  of  the  election  upon  a  transfer  from  Sussex  County. 

Q.  2.  Could  you  have  named  Ford  upon  your  independent  recollection  without  the  aid  of 
the  poll-book  f — A.  I  could  not. 

Q.  3.  Do  you  now  name  him  from  your  recollection  or  from  the  poll-book  t — A.  I  can  now 
speak  from  memory,  since  it  has  been  refreshed  bv  the  roemoranoum. 

Q.  4.  Did  you  object  to  any  of  these  alleged  illegal  votes  on  the  day  of  the  election  and 
bring  the  cases  before  the  judges  of  election  7 — A.  Voters  have  always  voted  in  that  way, 
and  I  thought  they  were  legal ;  and  therefore  I  did  not  object 
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Q.  5.  Are  jou  sure  now  that,  if  yon  had  objected,  joar  objections  wonld  hare  been 
sustained  bj  the  judges  on  the  facts  which  might  have  been  brought  before  them  f — A.. It 
having  been  the  custom,  they  would  not  have  sustained  the  objection. 

Ana  further  this  deponent  saith  not 

F.  W.  SIBiMONS. 


Deposition  of  JVilliam  Taylor, 

Also,  William.  Taylor,  jr.^  another  witness,  of  lawful  age,  being  duly  sworn,  deposes  and 
says  as  follows : 

Q.  1  by  John  Goode,  jr.  Did  you  hold  any  official  position  in  the  election  which  took  place 
on  the  third  day  of  November,  1874  7  If  so,  please  state  what  it  was. — ^A.  I  was  registrar 
in  Bland  Township,  Prince  Greorge  County. 

Q.  2.  Can  yon  give  the  name  of  any  person  who  voted  in  Bland  Township  withont  being 
legally  entitled  to  vote  f— A.  John  H.  Walker,  a  colored  man  ;  he  applied  to  be  transferred 
to  Rives  Township,  in  which  township  he  had  bought  a  finrm  and  had  been  living  five  or 
six  months.  I  had  delivered  the  registration-books  to  the  judges  of  election  when  he  applied, 
and  I  oould  not  issue  the  transfer.  I  understand  that  the  poll-books  will  show  that  he  voted 
in  Bland  Township. 

Q.  3.  Please  examine  the  poll-book  from  Bland  Township,  now  handed  to  you,  and  state 
whether  or  not  you  find  the  name  of  John  H.  Walker  recorded  there. — ^A.  1  have  examined 
the  said  poll-book  and  do  find  die  name  of  John  H.  Walker. 

Cross-examined  by  Hon.  Henry  A.  Wise : 

Q.  1.  Was  John  H.  Walker  entitled  to  be  registered  f — A.  He  was  on  the  registration- 
books  of  Bland  Township  and  applied  for  transfer  to  Rives  Township,  and  I  declined  it. 
because  the  books,  preparatory  to  the  election,  had  been  handed  over  to  the  judges.  If  1 
had  had  the  books  I  would  have  transferred  him. 

Q.  2.  Do  you  know  for  whom  he  voted  f — A.  I  do  not. 

Q.  3.  Do  you  know  whether  he  voted  at  all? — A.  I  do  not;  only  I  find  his  name  on  the 
polKbookil,  and  infer  therefrom  that  he  voted. 

And  further  this  deponent  saith  not. 

WILLIAM  TAYLOR,  jR. 


Deposition  of  Robert  B,  Batte, 

Also,  another  witness  of  lawful  age,  Robert  B.  Batte,  being  duly  sworn,  deposes  s 
follows : 

Question  1  by  John  Goode,  jr.  Did  you  hold  any  official  positidn  at  the  election  which 
took  place  on  the  3d  of  November,  1874  f  If  so,  please  state  what  it  was. — Answer.  I  was 
one  of  the  judges  of  election  in  Bland  Township,  Prince  George  County. 

Q.  2.  Were  the  poll-books  and  ballots  from  Bland  Township  inclosed  and  sealed,  and 
conveyed  to  the  clerk's  office,  as  the  law  requires? — A.  They  were  not  inclosed  or  sealed; 
but  were  delivered  to  the  clerk*s  office  in  proper  time,  rolled  up  and  tied  with  a  string— I 
mean  the  poll-books.    The  ballots  were  locked  up  in  a  box. 

Q.  3.  Do  you  know  any  other  fact  pe^inent  to  this  investigation  t  If  so,  please  stake 
it — A.  I  know  that  several  persons  voted  from  other  counties  on  transfers.  Two  voters  told 
me  that  they  were  intimidated ;  that  they  wanted  to  vote  the  Conservative  ticket,  and  voted 
the  Republican  ticket  through  intimidation.  The  names  of  the  voters  are  Oliver  Williams 
and  William  H.  Garrett.  They  are  both  colored  men.  I  also  know  that  John  H.  Walker, 
referred  to  in  Mr.  Taylor's  deposition,  voted. 

(The  contestant,  by  his  counsel,  objects  to  the  foregoing  answer  so  far  as  it  relates  to 
hearsay  from  two  of  the  voters,  as  without  his  own  knowledge  and  without  his  knowledge 
of  the  fact  whether  they  told  him  what  was  true  or  false. ) 

Q.  4.  Do  you  know  the  names  of  the  persons  who  voted  in  Bland  Township  upon  trans- 
fers from  other  counties,  or  any  of  them  7  If  so,  please  give  them. — A.  I  do  not  know  their 
names;  I  know  the  fact  from  acting  as  judge. 

Cross-examined  by  contestant's  counsel : 

Q.  1.  Who  were  the  judges  appointed  in  Bland  Township  f— A.  Wm.  D.  Temple;  A.  S. 
Shands,  and  R.  B.  Batte.  * 

Q.  2.  >ftier  the  poll-books  were  signed,  did  the  judges  count  and  ascertain  the  number  t)f 
votes  cast- for  each  person  voted  for,  were  the  ballots  distinctly  read,  were  the  returns  mad» 
out,  signed,  and  attested  ? — A.  We  counted  and  ascertained  them  before  we  signed  the  bods. 
If  it  was  a  scratched  ticket  the  names  were  distinctly  read';  if  it  was  a  straight  ticket,  it  was 
called  Republican  or  Conservative.    The  returns  were  made  out,  signed,  and  attested. 
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Q.  3.  Did  you  sign  and  attest  anj  Totes  that  you  considered  ille^l,  and  were  yon  and  the 
other  jndgfes  sworn  to  discharge  yonr  duties  faithfully  7— A.  I  did  not,  though  I  will  state 
that  I  was  doubtful  of  some  at  the  time.    The  judges  were  all  sworn. 

Q.  4.  Did  you  certify  John  H.  Walker's  vote  among  others  that  you  say  now  is  illegal  t~ 
A.  We  did ;  I  did  not  know  that  he  was  a  resident  of  Rives  Township  at  the  time  ;  I  thought 
he  was  a  resident  of  Bland. 

Q.  5.  Do  you  know  now  that  he  was  a  resident  of  Rives  Township  f — A.  I  do  not. 

Q.  6.  For  whom  did  Mr.  Temple,  one  of  the  judges,  vote — ^Platt  or  Goode  f — A.  I  do  not 
know. 

Q.  7.  The  election  of  which  did  he  advocate  f — A.  I  don*t  know. 

Q.  8.  Did  he  not  tell  you  which  he  favored  f — A.  He  did  not. 

Q.  9.  Is  he  a  Conservative  or  a  Republican  t— A.  I  do  not  know. 

Q.  10.  Is  he  reputed  among  his  friends  and  neighbors  as  a  Conservative  7— A.  I  have 
never  heard  any  one  say  what  nis  politics  are. 

Q,  11.  How  did  you  receive  him,  as  a  Conservative  or  a  Republican  t — A.  I  should  take 
him  to  be  a  Conservative. 

Q.  12.  Is  Dr.  Shands  received  by  you  as  a  conservative  or  Republican ;  was  he  a  friend 
of  Goode  or  of  Piatt  f — A.  He  was  not  received  for  either  by  me;  I  don't  know  whether  he 
was  a  friend  of  Goode  or  of  Piatt. 

Q.  13.  Are  you  a  Conservative  or  a  Republican  t — A.  I  am  a  Conservative. 

Q.  14.  Did  you  vote  for  John  Goode,  jr.,  or  James  H.  Piatt  f— A.  I  voted  for  John 
Goode,  jr. 

Q.  15.  Why  did  not  the  judges  put  one  of  the  poll-books  under  cover  and  seal  the  same  7 
Did  you  and  they  not  know  it  was  your  sworn  daty  to  do  the  same  f — A.  There  was  no 
material  provided  for  doing  so,  or  none  at  hand,  1  Know ;  I  da  not  know  what  they  knew, 
tbongh. 

Q.  16.  Was  there  no  mucilage  kept  in  yonr  reach,  such  as  envelopes  are  sealed  with  f — 
A.  There  was  not ;  we  tried  to  obtain  some,  but  did  not  succeed. 

Q.  17.  Were  there  no  pine-trees  near,  no  light-wood  knots,  no  rosin  in  the  pine  of  Prince 
George  f — A.  There  were  any  quantity  of  pine-trees,  but  1  do  not  know  whether  they  were 
making  rosin  or  not 

Q.  18.  Were  there  no  tear-drops  of  turpentine  where  old  scores  of  light-wood  had  been 
got  t — A.  I  did  not  look  to  see. 

Q.  19.  Did  you  make  any  paste  t — A.  We  had  no  material  for  making  it. 

Q.  20.  Ton  did  inclose  the  ballots  and  lock  them  in  a  box,  you  say  f — A.  We  did. 

Q.  21.  What  kind  of  a  box  t— A.  A  tin  box. 

Q.  22.  Who  took  the  key  t — A.  I  took  the  key  and  delivered  it  to  the  clerk  of  the  county 
yrlih  the  box. 

Q.  23.  You,  then,  were  the  judge  who  was  selected  to  convey  the  poll-books  with  the  bal- 
lots to  the  clerk  of  the  county,  were  you  f — A.  I  was  not  particularly  selected,  but  have 
been  so  doing  for  the  last  two  or  three  elections. 

Q.  24.  Am  I  to  understand  yon  to  say  that  you  were  not  selected  by  lot,  nor  chosen  hy 
the  other  judges  of  election,  to  carry  the  poll-books  and  ballots  to  the  clerk  of  the  county, 
but  were  a  volunteer  without  special  authority  to  do  so  t — A.  I  was  not  chosen  by  lot,  but 
carried  the  poll-books  and  ballots  with  the  knowledge  and  sanction  of  the  other  two  judges. 

Q.  s^.  Did  yon  not  know  that  if  you  did  not  carry  them  covered  and  sealed,  as  the  law  re> 
quires,  that  it  might  invalidate  the  poll  and  make  void  the  votes  of  the  people  at  the  elec- 
tion 7 — A.  I  did  not,  as  I  carried  them  in  the  best  manner  which  I  could. 

Q.  26.  Why  did  you  not  put  the  poll-book  in  the  box  and  lock  it  up  with  the  ballots  ; 
that  might  have  been  a  substitute  for  the  tar  or  pitch  f — A.  For  several  reasons.  I  did  not 
consider  it  my  duty  to  do  so.  I  didn't  know  the  law  required  it,  and  the  box  was  full  of 
tickets. 

Q.  27.  Can  you  produce  that  box  now  7 — ^A.  I  cannot,  as  it  is  out  of  my  keeping. 

Q.  28.  What  did  the  judges  do  with  the  other  poll-books  7— A.  Both  were  delivered  at  the 
clerk's  office  of  the  county;  one  directed  to  the  clerk  of  the  county,  and  the  other  to  the 
clerk  of  the  township. 

Q.  29.  Did  ^ou  call  the  attention  of  the  clerk  of  the  county  to  the  fact  that  the  poll-book 
delivered  to  him  was  not  put  under  cover  and  sealed,  or  did  he  notify  you  of  the  omission  7 — 
'  A.  There  was  some  remark  made  by  the  clerk  and  myself;  the  fact  was  talked  about  by  me 
and  the  clerk,  and  I  stated  to  hira  why  Idid  not  put  it  under  seal. 

Q.  30.  Did  he  dispatch  any  messenger  to  the  judges  to  obtain  inclosed  and  sealed  re- 
tarns  f — ^A.  Not  to  my  knowledge. 
'  Q.  31.  To  whom  were  a  majoritv  of  the  rotes  of  the  township  cast,  for  Mr.  Goode  or  Mr. 
Piatt  7— A.  The  poll-book  says  Mr.  Piatt.* 

Q.  32.  Do  you  not  now  know  that  the  fact  that  the  three  judges,  yourself  among  the  num- 
ber, omitted  to  do  your  official  duty,  put  Under  cover  add  seat  the  poll-book,  together  with  the 
ImUoIb,  and  direct  and  deliver  them  ^  the  .clerk  of  the  county,  is  made  the  ground  .for  inyal- 
f  id^tlng  the  vdtes  cast  for  both  members  of  Congress,  and  for  making  void  the  majority  cast 
for  James  H.  Piatt,  jr.,  in  Bland  Township  f — A.  We  did  our  duty  as  far  as  we  could.  I  da 
not  know  what  use  will  be  made  of  my  evidence. 
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Q.  33.  Do  jovL  not  know  that  Mr.  Goode  is  now  examining  you,  and  that  I  am  now  cross- 
examining  you,  about  the  fact  whether  these  poll -books  and  ballots  were  put  under  cover, 
sealed,  and  delivered  to  the  clerk  at  the  time  of  election  f — ^A.  I  do  know  that  I  am  now 
being  examined  on  that  subject. 

Q.  34.'  Do  YOU  not  know  that  he  is  contending  that  unless  they  were  sealed  and  pot  under 
t^OYer,  they  shall  not  be  counted  t — A.  I  do  not  know  what  he  contends. 

Q.  35.  If  the  omission  of  the  judges  in  Bland  Township  and  in  Rives  Township  to  put 
under  cover  and  seal  one  of  the  poll-books  and  ballots  of  each  of  those  townships  shall 
cause  James  H.  Piatt  to  lose  a  minority  of  three  or  four  hundred  votes  in  Prince  George 
County,  and  thereby  cause  John  Goode,  jr.,  to  be  adjudged  entitled  to  a  seat  in  the  Forty- 
fourth  Congress,  from  this  second  Congressional  district  of  Virginia,  will  yon  not  rejoice  in 
the  result  f 

(Question  objected  to  as  irrelevant  and  immaterial  to  this  issue.) 

A.  I  will  rejoice. 

Q.  36.  Were  you  looking  for  the  reward  of  great  joy  when,  as  one  of  the  judges  of  Blaod 
Township,  you  brought  one  of  the  poll-books  of  that  township  not  put  under  cover,  and  not 
sealed  as  the  law  requires  7 

(Objection  repeated  for  the  same  reason.) 

A.  1  was  not.    I  did  not  know  or  think  that  there  would  be  a  contest  in  the  matter. 
\.  37.  Whether  you  knew  or  not  that  there  would  or  not  be  a  contest  in  the  matter,  was 
le  purpose  of  vourself  or  the  judges,  or  any  one  of  them,  to  make  a  defective  return,  so 
that  it  might  avail  in  favor  of  John  Goode  in  the  event  of  any  contest  f 

(Objection  repeated  for  same  reason.) 

A.  It  was  not  my  purpose,  nor  of  any  other  judges,  to  my  knowledge  or  belief. 

And  further  this  deponent  saith  not 

BOBT.  B.  BATTE. 


2t£f 


Deposition  of  James  R,  Young. 

Also,  James  R.  Toung,  a  witness  of  lawful  age,  being  duly  sworn,  deposes  and  says : 

Question  1,  by  John  Goode,  jr.  Do  you  know  of  any  illegal  votes  that  were  cast  by  any 
persons  at  the  election  which  took  place  on  the  3d  day  of  November,  1874  f  If  so,  state  all 
you  know  on  that  subject. — Answer.  I  do.  I  know  of  Charles  Graves,  who  lived  in  Tern- 
pleton  Township  and  voted  in  Rives  Township,  and  Tom  Taylor,  who  lived  in  Blackwatsr 
Township  and  voted  in  Rives.    They  were  both  colored. 

Cross-examined  by  Hon.  Henry  A.  Wise : 

Q.  ].  How  do  you  know  that  f — A.  The  poll*  books  will  show  it. 

Q.  2.  Will  the  poll-book  show  where  they  resided  7 — A.  I  think  not,  sir. 

Q.  3.  For  whom  did  they  vote  f — A.  I  don*t  know,  sir. 

Q.  4.  If  they  had  resided  in  one  township  and  voted  in  another,  do  you  know  that  they 
had  not  been  legally  transferred  7 — A.  I  know  that  one  of  them  was  registered  in  Rives 
Township  ;  the  other  lived  in  Templeton  Township,  and  came  with  a  transfer  from  Sussex 
County  to  Rives  Township. 

Q.  5.  Do  you  know  that  the  first  was  not  transferred  and  registered  in  Rives  Township  f— 
A.  I  don't  know  that  he  was  not  transferred  or  not ;  I  know  that  he  was  registered  in 
Rives. 

Q.  6.  Do  you  know  whether  the  second  person  whom  you  have  named  was  not  transferred 
and  registered  in  Rives  7 — A.  I  suppose  that  Charles  Graves  was  not  registered  in  Rives,  ai 
he  came  to  Templeton  with  a  transfer  from  Sussex  County,  and  offered  to  vote  in  Templeton 
on  his  transfer,  and  he  afterward  voted  in  Rives,  as  the  poll-books  will  show. 

Q.  7.  Were  you  at  Templeton  district  and  at  Rives  district  on  the  same  day  t — ^A.  I  was 
not 

Q.  8.  How  do  you  know,  then,  of  your  own  knowledge,  that  he  voted  at  Rives  7 — ^A.  Be- 
cause I  saw  his  transfer  in  the  registrar's  hands. 

Q.  9.  Transfer  from  where  to  where  7 — ^A.  From  Sussex  County  to  Rives  Township. 

Q.  10.  When  did  you  see  that  transfer,  and  in  what  registrar's  hands  f-r-A*.  After  the  elee- 
tion  ;  in  the  hands  of  H.  C.  Southall. 

Q.  11.  Where  at  f— A.  At  Rives  post-office,  at  his  residence. 

And  further  this  deponent  saith  not. 

J.  R.  YOUNG. 


Deposition  of  IV,  C,  Belscker. 

Also,  W.  C.  Belscher,  another  witness,  of  lawful  age,  being  duly  sworn,  deposes  and 
aays  as  follows : 

Question  1  by  John  Goode,  jr.  Do  you  know  of  any  illegal  votes  that  were  castin 
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«lection  last  fall  for  a  member  of  Comrress  from  this  district  f    If  so,  state  all  jon  know  on 
that  subject — Answer.  I  know  one,  Dick  Allen,  a  colored  man,  who  left  the  county  in  Au- 

fust,  1874,  and  returned  Saturday  night  after  the  registration  was  concluded.    He  TOted  at 
llackwater  Township. 

(The  counsel  for  the  contestant  objects  to  this  answer,  because  no  notice  has  been  given 
except  as  to  the  townships  of  Rives  and  Bland.) 

Cross-examined  bj  Hon.  H.  A.  Wise : 

Q.  1.  Do  you  know  whether  Dick  Allen  voted  or  not  7 — A.  The  poll-books  will  show. 
Q.  2.  Do  you  know  for  whom  he  voted  f — A.  1  do  not 
And  further  this  deponent  saith  not. 

bia 
W.  C.  -f  BELSCHER. 
mark. 


Depontion  of  William  D.  Temple. 

Also,  William  D.  Temple,  another  witness,  of  lawful  age,  being  duly  sworn,  deposes 
and  says  as  follows : 

Question  1  by  John  Goode,  jr.  Do  you  know  of  any  illegal  votes  that  were  cast  in  the 
election  last  fall  for  a  member  of  Congress  from  this  district  f  If  so,  please  state  what  you 
know  on  that  subject — Answer.  I  know  of  one  voter  under  the  age  of  twenty-one  who 
voted.  He  was  a  colored  boy,  and  his  name  is  Jeff.  Stiles.  He  was  a  former  slave  of 
zny  ffttber.    He  voted  at  Sherman^s  Cross-roads,  Bland  Township. 

Q.  Did  you  witness  any  intimidation,  or  hear  any  threats  from  any  quarter  in  regard  to 
the  conduct  of  the  election  7     If  so,  tell  all  about  it 

(Question  excepted  to  by  contestant's  counsel  as  being  too  general  and  indefinite.) 

A.  I  heard  several  negroes  in  Bland  Township  threaten  to  pat  the  judges  out  of  the 
liouse,  and  put  in  others,  if  we  did  not  let  a  negro  vote,  who  was  not  registered. 

Cross-examined  by  contestant's  counsel : 

Q.  1.  Were  you  one  of  the  jadjp;es  of  election  of  that  district  f — A.  I  was. 

Q.  2.  Name  the  persons  who  threatened  the  judges  as  you  have  said. — ^A.  I  can't  name 
them  ;  I  didn't  see  them ;  I  only  heard  the  threats. 

Q.  3.  How  many  did  you  hear  make  the  threats  7 — A.  I  don't  know  that  it  was  but  one. 

Q.  4.  Was  he  out  of  doors  and  the  judges  in  doors  t — A.  He  was  out  doors  and  I  was 
in  the  house. 

Q.  5.  Did  you  see  him  when  he  made  the  threat  7 — ^A.  I  did  not 

Q.  6.  Are  you  sure  vou  heard  what  he  said  distinctly  f —A.  I  am. 

Q.  7.  Did  he  intimidate  you  and  the  other  judges  7 — A.  I  cannot  answer  for  the  other 
judges ;  I  was  not  intimidated ;  the  other  judges  did  not  express  any  intimidation ;  one 
of  them.  Dr.  Shands,  was  very  deaf,  and  I  do  not  know  whether  he  heard  it,  and  Mr.  Batte, 
the  other  judge,  is  a  man  not  easily  frightened. 

Q.  8.  Why  did  the  judges  of  Bland  Township  not,  before  they  adjourned,  put  under  cover 
and  seal  one  of  the  poll-books,  and  direct  it  together  with  the  ballots,  to  the  clerk  of  the 
county  f — A.  Because  we  had  nothing  to  seal  them  with. 

Q.  9.  Which  one  of  the  judges  was  ordered  to  take  the  poll-book  and  ballots  to  the  clerk 
of  the  county,  or  was  one  of  tnem  directed  f — A.  Mr.  Batte  was  requested  to  take  the  book 
and  ballots  to  the  clerk. 

Q.  10.  Why  did  you  not  put  the  poll-book  under  cover  t  Had  you  no  paper  f — A«  It  may 
have  been  put  under  cover ;  I  do  not  know  whether  it  was  or  not ;  I  don't  think  we  had 
Any  paper ;  I  was  a  Conservative  and  voted  for  Mr.  Goode. 

And  further  this  deponent  saith  not. 

WILLIAM  D.  TEMPLE. 


Deposition  of  A,  R.  Shands. 

Also  another  witness,  A.  R.  Shands,  who,  being  duly  sworn,  deposes  as  follows : 

Qaestion  1  by  John  Goode,  jr.  Do  you  know  of  any  illegal  votes  that  were  cast  in  the 
election  last  fall  for  a  member  of  Congress  from  this  district  f  If  so,  please  state  all  you 
know  upon  that  subject. — A.  I  challenged  a  vote  of  a  colored  man  named  John  Anderson. 
His  family,  he  told  me,  resided  in  Chesterfield  Countj,  but  be  was  a  section  hand  on  the 
City  Point  Railroad.  He  had  been  living  on  the  adjoining  farm  within  one  mile  of  me  in 
Bland  Township.  His  family  bad  removed,  but  he  still  lived  in  Bland  Township.  He  was 
registered  in  Bland  Township  and  was  not  transferred,  but  I  considered  him  an  illegal  voter^ 
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because  bis  familj  bad  moved  out  of  tbe  county.  I  voted  against  bim  as  one  of  the  jndra 
of  election,  but  tbe  other  judges  overruled  me.  I  also  challenge  the  vote  of  Mr.  Blanu, 
a  depot  agent  at  City  Point,  because  his  name  was  registered  on  the  registration-book  with- 
out giving  his  age,  residence,  or  anything  else.  He  was  allowed  to  vote  because  he  was 
known  to  be  a  resident  of  the  county.  He  was  a  white  man  and  voted  the  CooservaUre 
ticket.  I  voted  for  Mr.  GK>ode  for  Congress ;  I  voted  for  General  Grant  for  President ;  Jndg« 
Batte  appointed  me  judge  of  election  under  the  impression  that  I  was  a  Radical. 
And  further  this  deponent  saith  not. 

A.  R.  SHANDS. 


Deposition  of  Robert  E,  Bland, 

Also  another  witness,  of  lawful  age,  Robekt  E.  Bland,  being  duly  sworu,  deposes  and 
says  as  follows : 

Question  1  by  John  Gk>ode,  jr.  Do  you  know  of  any  informality,  irregularity,  or  ille- 
gality at  the  election  which  was  held  on  the  3d  day  of  November,  1874?  If  so,  state 
all  you  know  on  that  subject. — Answer.  I  do ;  I  was  clerk  of  the  election  in  Bland  Towu- 
ship.  Prince  George  County  ;  I  saw  a  name  changed  from  Cogle  to  Cargill,  and  allowed  to 
vote  under  that  name ;  I  protested  against  it  on  the  gp'onnd  that  the  judges  of  the  election  bad 
no  ri^ht  to  change  the  registration-books.  It  is  proper  to  say  that  we  have  Cogles  and  Car- 
gills  in  this  county ;  the  name  was  changed  from  Cogle  to  Cargill.  I  saw  the  ballots 
counted ;  most  of  the  ballots  were  doubled,  one  wrapped  up  in  the  other ;  the  small  ones 
were  thrown  out  and  the  large  ones  counted.  One  of  the  judges  of  election  counted  the 
ballots  for  a  while,  and  then  the  Federal  supervisor  of  election  counted  them  for  a  while, 
and  then  Mr.  Batte,  a  judge  of  election,  counted.  I  mean  he  read  the  names  on  the  ticket. 
Whenever  it  was  a  straight  Conservative,  he  said  Conservative,  and  whenever  it  was  a  straight 
Republican  ticket  he  called  it  Republican.  When  the  ballots  were  first  counted  it  seemed 
that  there  was  one  too  few ;  when  they  were  tallied  up  there  were  four  too  many,  whidh  were 
destroyed  by  the  consent  of  the  judg^  of  election.  The  books  and  ballots  were  not  sealed, 
but  the  tickets  were  strung  and  locked  up  in  a  tin  ballot-box.  The  other  clerk  was  a  man  by 
the  name  of  John  Palmer,  who  is  reputed  to  be  an  alien :  whether  he  is  or  not,  I  don't 
know ;  I  know  that  he  is  a  married  man.  Those  are  all  the  irregularities  and  informalities 
that  I  now  remember.  In  regard  to  intimidation,  there  was  a  neg^ro  at  my  house  who  asked 
me  for  a  Conservative  ticket.  Ho  told  me  be  did  not  vote  it,  becaase  the  pressure  was  so  hard 
he  was  afraid  to  do  it.    His  nam6  was  Thomas  Pollard. 

Cross-examined  by  Hon.  H.  A.  Wise : 

Q.  1.  Are  you  certain  that  the  name  that  you  say  was  changed  was  spelled  Cogle  on  the 
registry  f — A.  I  am  not ;  but  am  certain  that  the  first  syllable  of  the  name  was  changed 
from  Co.  to  Car. 

Q.  2.  How  was  the  other  part  of  the  name  spelled,  and  was  that  changed  t — A.  I  did  not 
examine  the  registration-books ;  but  heard  the  judges  of  election  agree  to  change  it  from 
Cogill  to  Cargill. 

Q.  3.  Did  they  spell  it  C  o-g-l-e  or  C-o-^-i-U  t — A.  I  do  not  know. 

Q.  4.  Did  you  see  that  name  on  the  registration-book  f — A.  1  did. 

Q.  5.  Why  do  you  not  know,  then,  how  they  spelled  the  name,  last  syllable  as  well  as  first, 
and  how  can  you  pretend  to  say  what  change  they  made  in  the  name  when  you  do  not  know 
how  it  was  first  written  f — A.  I  know  how  it  was  first  written,  and  have  never  said  that  I 
did  not.    It  was  written  C-o-g-l-e ;  to  what  it  was  changed,  I  do  not  know. 

Q.  6.  Did  you  not  say  a  little  while  ago  that  you  did  not  know  whether  it  was  g-i-l-1  or 
g-l-e,  but  that  you  did  know  the  C-o  was  changed  into  C-a-r  in  the  first  sylable  ? — A.  In  refer- 
ence to  the  word  Cargill,  I  did ;  I  did  not  see  the  name  after  it  was  changed  ;  they  did  change 
it»  though  I  do  not  know  how  they  spelled  it. 

Q.  7.  Please'  tell  the  clerk  how  the  name  was  spelled  on  the  registry,  and  then  tell  him 
bow  the  name  was  spelled  to  which  it  was  .changed. 

(Here  the  witness  refused  to  answer  the  question  upon  the  ground  that  he  had  already 
answered  it  before,  and  appealed  to  the  judge  to  know  if  he  could  be  required  to  answer  it 
again,  and  the  judge  said  he  could  not  he  required  to  answer  it  again,  because  he  had  already 
answered  it) 

Q.  8;  If  yon  did  not  see  the  Hamd  to  which  Cogle  was  changed,  how  can  you  say,  of  yoar 
own  knowledge,  that  it  was  changed  to  Cargill  f — A.  Because  I  heard  the  negro  say  that 
his  name  was  Cargill,  and  I  heard  the  judg^  of  election  direct  it  to  be  changed  to  CargiiV 
>nd  he  voted  oa  t^t  name. 

Q,  9.  And  I  undenstand  you  to  say.  that  you  do  not  know  how  they  spelled  the  name  Carr 
gill,  whether  it  was  Cargill  or  Cargle  7 — A.  I  do  not  remember. 

Q.  10.  .What  occasioned  the  change  of  name:  whv  was  it  made?— A.  Becau  e  thenaoi^ 
of  Cargill  could  not  be  found  on  the  ^gistration-books. 
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Q.  1  ] .  How  do  yon  spell  the  name  Carjpll,  as  jou  sound  it,  which  could  not  be  found  f 
A  name  spelled,  how  dia  you  look  for  7 — A.  I  did  not  look  for  the  name,  but  I  would  spell  it 
C-a-r-g-i-1-l. 

Q.  12.  Then  am  I  to  understand  you  that,  of  your  own  knowledg^e,  you  do  not  know  how 
the  name  was  spelled  on  the  reg^tration-book  to  which  thereon  the  name  Cogle  was 
chang^edf — ^A.  I  ao  not  remember. 

Q.  13.  Who  first  called  attention  to  the  fact  that  the  name  Co|2rle  was  not  the  correct 
name,  but  that  it  ou^i^ht  to  be  spelled  or  sounded  otherwise  7 — A.  I  do  not  know.  If  my 
memory  serves  me,  Mr.  Temple,  one  of  the  judges  of  election,  kept  the  colored  registration- 
book.  He  stated  he  could  not  find  the  name  Cargill,  but  had  found  Cogle,  and  the  judges, 
sopposinghim  to  he  the  same  man, changed  his  name  on  the  registration-books. 

Q.  14.  Did  not  the  colored  voter  himself  claim  that  his  name  was  the  name  sounding 
Cargill,  and  not  Cogle  7 — A.  He  did. 

Q.  15.  Was  he  not  identified  and  recognized  by  the  judges  by  that  name? — A.  He, was 
identified  by  the  judges  by  the  name  Cargill,  and  not  Cogle,  as  they  said. 

Q.  16.  Was  he  not  a  legal  voter? — ^A.  I  presume  not,  as  his  name  was  not  on  the  regis- 
tration-books. 

Q.  17.  Do  you  liiean  to  say  that  if  a  man*8  name  is  registered  incorrectly  on  the  regis- 
tration-books that  it  cannot,  in  its  spelling  and  sound,  be  corrected,  if  he  can  be  iden- 
tified as  the  person  whose  name  was  incorrectly  entered  on  the  registration-book  f  For 
example:  Suppose  the  name  of  John  Gk>ode,  jr.,  was  entered  by  the  registrar  at  Nor- 
folk as  Good,  and  John  Goode  at  the  polls  could  show  that  he  was  the  person  meant  by  the 
entry  in  that  name,  but  that  his  name  was  spelled  Goode,  with  the  long  sound  of  Gk>ode, 
instead  of  the  short  sound  of  Good.  Would  yon  say  that  he  was  not  a  legal  voter  because 
his  name  was  incorrectly  spelled  upon  the  registration-book  f  Is  that  what  you  mean  f — 
A.  That  is  a  question,  1  presume,  which  the  courts  ought  to  decide,  on  which  I  am  not  in- 
formed. 

Q.  18.  Was  any  ejection  made  to  the  change  in  the  spelling  of  the  name  at  the  time  on 
the  registration-book  f— A.  I  objected  to  the  (mange  of  tne  name,  but  not  to  the  spelling ; 
1  knew  nothing  about  the  orthography. 

Q.  19.  Was  the  thing  done  openly,  fairly,  and  above-board,  whether  decided  right  or 
wrong 7 — A.  It  was  done  openly  and  above-ooard. 

Q.  20.  Were  the  judges  who  decided  and  overruled  your  objection  not  each  and  all  friends 
of  and  voters  for  Mr.  Goode  7 — A.  I  do  not  know  of  mv  own  knowledge. 

Q.  21.  Have  you  not  heard  each  of  them  so  swear  here  in  this  room  to-day — ^Mr.  Batte, 
Mr.  Temple,  and  Mr.  Shands  7 — A   I  have  not. 

Q.  22.  Were  you  a  friend  of  Mr.  Goode*s  or  Mr.  Platt*s  in  that  Congressional  election  f — 
A.  I  was  a  friend  of  and  voted  for  Mr.  Goode. 

Q.  23.  What  was  the  first  name  of  Cargill,  the  colored  voter  f — A.  I  am  now  informed 
bj  Mr.  Temple  that  his  first  name  is  Benton,  and  recollect  that  he  did  vote  by  that  name. 

Q.  24.  Could  not  he  be  partly  identified  by  the  name  of  Benton  as  well  as  of  Cogle  or 
Cargill  t — A.  I  never  saw  him  before,  and  did  not  know  him. 

Q.  25.  Did  others  around  know  him  f — A.  I  do  not  know. 

Q.  26.  How  many  ballots  were  polled  at  Bland  Township  7 — A.  I  do  not  rednember. 

Q.  27.  How  many  were  folded  the  one  into  the  other  f — A.  I  never  counted  them,  and 
consequently  did  not  know. 

Q.  2b,  How  many  little  ones  were  thrown  out  f — A.  Several ;  the  exact  number  I  do  not 
know. 

Q.  29.  Were  all  found  folded  one  within  the  other  thrown  out  t — A.  When  the  large  ones 
and  small  ones  were  fonnd  together,  the  small  ones  were  thrown  out,  and  the  large  ones  put 
in  the  ballot-box.  In  my  answer  to  the  first  question-in-chief,  if  I  said  the  most  of  the 
ballots  were  double,  I  wish  to  correct  it,  and  say  I  meant  to  sav  many  were  double. 

Q.  30.  What  proportion  would  you  say  were  double  f — A.  I  had  no  means  of  ascertain- 
ing. 

Q.  31.  Please  look  at  the  poll-list  of  Bland  Township  and  see  how  manv  votes  were 
polled. — A.  Upon  examination  of  the  poll-book,  I  find  that  four  hundred  and  fifty-six  votes 
were  polled  :  f^r  Piatt,  352;  for  Goode,  104. 

Q.  32.  Were  one  hundred  of  the  four  hundred  and  fifty-six  votes  thrown  out  7^A.  I 
have  no  idea  in  the  world  how  many  were  thrown  out.  I  saw  a  large  pile  of  them 
down  there. 

Q.  33.  As  many  as  fifty  7 — A.  I  did  not  count  them. 

Q.  34.  Were  there  more  than  ten  f— A.  I  did  not  count  them. 

Q.'  35.  Were  there  more  than  five  f — A.  I  did  not  count  them.  I  saw  a  pile  of  them, 
and  I  do  not  know  how  manv  there  were. 

Q.  36.  Were  there  more  than  two,  or  as  many  as  two  hundred  f — A.  I  think  there 
were  more  than  two,  but  I  do  not  know  whether  there  were  more  or  less  than  two  hundred. 
There  was  a  pretty  big  pile  of  them. 

Q.  37.  Tou  have  spoken  of  the  little  ballots  and  the  large  ballots  ;  were  the  little  ones 
folded  in  the  large  oaes  7 — ^A.  I  tbiok  they  were. 

Q.  38.  What  did  you  uaderstand  the  large  ballots,  and  what  did  you  understand  the 
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little  ballots  to  be  7 — A.  The  small  ballots  were  for  or  agunst  the  amendments  to  tbe  con- 
stitntion,  and  the  laree  ones  for  members  of  Congpress  and  other  officers — ^thoee  that  I  saw 
circnlateid  ontside  of  the  house  daring  the  daj.  I  did  not  look  at  the  ballots  that  were 
thrown  out. 

Q.  39.  Did  I  understand  yon  correctly  as  sajing  that  the  small  ballots  were  thrown  ont 
and  not  strung,  and  that  the  large  ones  were  put  in  the  ballot-box  and  were  strung  f — A. 
You  did. 

Q.  40.  Then  you  do  know  that  those  that  were  thrown  out  were  the  small  ballots,  do 
jou  not  ? — A.  All  the  small  ones  were  thrown  out  before  and  four  of  the  large  ones  after 
the  poll-book  was  tallied. 

Q.  41.  In  all  the  ballots  which  jou  saw  used  in  rotinff  at  this  election  did  you  see  the 
votes  for  Congress  printed  or  written  on  anj  of  the  small  tickets  ? — A.  I  did  not  read  any 
ticket  that  came  out  of  the  ballot-box.  I  did  not  see  the  votes  for  member  of  Congress 
written  or  printed  on  any  of  the  small  tickets  which  I  did  see. 

Q.  42.  For  whom  were  the  four  big  tickets  cast  which  were  thrown  out  after  the  ballots 
were  counted  f — A.  I  did  not  read  them  myself.  The  judges  of  election  announced  in  my 
presence  that  there  were  two  for  John  Godde,  jr.,  and  two  for  James  H.  Piatt,  jr. 

Q.  43.  Were  the  judges  of  election  all  present,  and  fairly  and  vigilantly  attending  to  the 
counting  of  the  votes  ;  and  was  the  election  conducted  fairlv  f — A.  The  judges  of  election 
were  all  present.    I  do  not  think  the  election  was  conducted  as  the  law  directs. 

Q.  44.  Did  you  see  anything  like  corruption,  criminality,  or  bad  intent  on  the  part  of  the 
judges  t— A.  I  did  not. 

Q.  45.  Why  was  not  one  of  the  poll-books  put  under  cover  and  sealed,  and,  together 
with  the  ballots,  inclosed  and  sealed,  directed  to  the  clerk  of  the  county  f — A.  Because  there 
was  nothing  with  which  to  cover  or  seal  them. 

Q.  46.  Were  you  at  the  dwelling-house,  store,  or  tavern  f — A.  I  was  not ;  I  was  at  the 
township  voting-house,  a  house  sitting  off  by  itself  in  the  forks  of  a  road ;  there  was  not 
even  a  nre-place  in  it. 

Q.  47.  How  near  was  the  nearest  tavern,  or  store,  or  dwelling-house  T — A.  There  was  a 
dwelling  in  four  hundred  to  six  hundred  yards.  The  nearest  tavern  or  store  is  at  this  place, 
about  three  miles. 

Q.  48.  Had  you  horses  at  the  place  with  which  you  could  have  sent  messengers  after  seal- 
ing-materialf — A.  I  had  a  horse,  but  no  messenger ;  I  know  Mr.  Batte  had  a  horse,  but  do 
not  think  he  had  a  messenger  or  funds  furnished  to  buy  sealing-wax. 

Q.  49.  Could  not  one  of  the  judges  have  walked  to  the  dwelling-honse  near  by,  and  wis 
it  a  house  of  respectable  people,  who  probablv  had  either  waste-paper  or  wrapping-material 
of  some  sort  with  which  to  cover  the  poll-books,  either  by  sewing  toem  up  or  pasting  their 
covers?  In  a  word,  was  any  effort  whatever  made,  by  either  the  judges  or  the  clerks,  to 
take  with  them  the  necessair  means  of  complying  with  the  law,  or  to  procure  those  means 
after  arriving  at  the  place  of  canvassing  the  votes  T — A.  One  of  the  judges  could  have  veiy 
easily  walked  to  the  nearest  house.  Its  occupant  is  reputed  to  be  one  of  Mr.  Piatt's  white 
supporters;  he  was  applied  to  for  the  necessary  material  and  could  not  supply  it.  Asa 
clerk  of  election,  I  made  no  effort,  not  thinking  it  my  duty. 

Q.  50.  At  what  time  of  the  evening  did  you  finish  counting  the  votes  t — A.  I  do  not  re- 
member tbe  exact  hour.     I  suppose  about  two  hours  and  a  half  after  sunset. 

Q.  51.  You  say  in  your  answer  to  the  first  question  in  chief  that  the  other  clerk  '*  was  a 
man  by  the  name  of  John  Palmer,  who  is  reputed  to  be  an  alien ;  whether  so  or  not  I  do 
not  know."  Of  what  foreign  country  is  he  supposed  to  be  a  citizen  7 — A.  I  have  heard  that 
he  is  from  Canada. 

Q.  52.  Do  you  know  or  did  you  hear  under  what  circumstances  he  came  to  this  country  f — 
A.  I  never  did. 

Q.  53.  How  long  has  he  been  in  this  county,  or  in  the  State  of  Virginia ;  do  you  know  ?— 
A.  I  do  not. 

Q.  54.  Do  you  know  whether  he  came  to  the  United  States  with  his  parents,  whether  be 
was  of  age,  or  whether  he  came  here  an  infant  of  tender  years  t — A.  I  know  neither. 

Q.  55.  What  do  you  suppose  to  be  his  probable  age  now  ? — A.  He  looks  to  be  a  man  of 
between  twenty-five  or  thirty  years  of  age.  His  father,  here  present,  says  that  he  is  twenty- 
three  or  twenty-four  years  of  age. 

Q.  56.  You  say,  **I  know  that  he  is  a  married  man.*'  Did  he  marry  in  this  county; 
and  how  long  ago  f — A.  He  did  marry  in  this  county,  and  tbe  clerk  of  tbe  county  who  is- 
sued his.  license  says  that  it  was  issued  about  two  years  ago,  and  I  believe  that  it  is  correct. 

Q.  57.  Is  his  father  now  a  resident  of  this  county  7 — A.  He  is,  sir. 

Q.  58.  Please  look  upon  the  paper  in  the  following  printed  and  written  words,  to  wit : 

**  United  States  of  America, 

**  State  of  New  York,  Niagara  County ^  S8  : 

**  Be  it  remembered,  that  on  the  15th  day  of  October,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  sixty- four,  George  Palmer,  late  of  England,  at  present  of  Niagara  County, 
in  the  State  of  New  York,  appeared  in  the  county  court  of  Niagara  County  (the  said  coart 
being  a  court  of  recordsi  having  common-law  jurisdiction,  and  a  clerk  and  seal),  and  applied 
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to  the  said  ooQrt  to  become  a  citiseii  of  the  United  States  of  America,  pursuant  to  the  direc-^ 
tions  and  requisitions  of  the  several  acts  of  Con^press  in  relation  thereto.  And  the  said 
George  Palmer  having  thereupon  produced  to  the  court  such  evidence,  made  such  declara- 
tions and  renunciations,  and  taken  such  oath  as  are  bj  the  said  acts  required,  thereupon 
it  was  ordered  bj  the  said  court  that  the  said  Qeorge  Palmer  be  admitted,  and  he  was  ac- 
cordingly admitted,  by  said  court  to  be  a  citizen  of  the  United  States  of  America. 

"  In  witness  whereof  the  seal  of  the  said  court  is  affixed  this  15th  day  of  October,  in  the 
year  one  thousand  eight  hundred  and  sixty-four. 

**[NIAGARA  COUNTY  SEAL.]  W.  S.  WRIGHT, 

and  say  whether  the  same  appears  to  be  a  genuine  and  authentic  document  under  official 
,  as  it  purports  to  be. 

(Question  objected  to  because  the  paper  referred  to  furnishes  no  legal  evidence  of  the  nat» 
nralization  of  «fohn  Palmer,  the  clerk  of  the  election.) 

A.  It  has  the  appearance  of  an  authentic  document. 

Q.  59.  What  was  the  name  of  the  negro  who  you  say,  at  vour  house,  asked  you  for  a  Con-^ 
servative  ticket,  and  who  told  you  that  he  did  not  vote  it  because  the  pressure  was  so  hard 
that  he  was  afraid  to  do  it  f — ^A.  Tom  Pollard. 

Q.  60.  Where  is  he  now  ? — ^A.  He  lives  at  my  house. 

Q.  61.  What  pressure  did  he  say  was  brought  to  bear  upon  him,  and  by  whom  7— A.  Thfr 
answer  to  the  last  question  was  all  he  said  to  me  about  it. 

( Here  the  ceunsel  for  the  contestant  ^ve  notice  that  the  production  of  the  registration* 
book  of  colored  votes  of  Bland  Township  will  be  required,  and  is  required,  as  the  highest 
evidence  of  the  entries  and  changes  of  entries  made  therein.) 

And  further  this  deponent  saith  not 

ROBERT  E.  BLAND. 

Adjourned  until  to-morrow  morning,  10  o'clock. 


March  31,  1875. — In  pursuance  of  adjournment,  depositions  resumed. 

Deposition  of  William  Taylor,  jr. 

At  this  point,  by  consent  of  parties,  William  Taylor,  jr.,  the  registrar  in  Bland  Town- 
ship, appeared  with  the  registration-book,  and  made  the  following  statement  in  regard  to 
name  of  Benton  Cargill : 

Prior  to  the  name  being  changed,  I  think  it  was  spelt  C-o-g-e-1-1,  and  when  changed  it  was 
spelt  C  a-r-g-i-1-1. 

Mr.  Goooe  declining  to  ask  any  question,  Mr.  Wise  proceeded  to  examine  the  witness : 

Question  1.  Is  the  name  on  the  registry  Cargill  Benton? — ^Answer.  Tes. 

Q.  2.  When  it  was  orieinally  entered  bv  you  it  was  written  *'  CogeU  Benton ;"  when  thus 
written,  was  it  in  pale  ins  or  dark  f — A.  It  was  in  pale  ink. 

Q.  Please  name  the  letters  as  they  now  appear  on  the  registration-book  in  pale  ink,  which, 
you  can  still  distinctly  make  out — A.  I  can  make  out  the  capital  C,  the  little  o,  the  g,  and  the 
double  1,  distinctly,  and  the  e  indistinctly.  The  surname  Benton,  written  last  on  the  regis- 
tration-book,  stands  as  it  was  originally  entered,  and  is  in  pale  ink  distinctly  written. 

Q.  4.  What  letters  in  name  "CogeU"  were  changed,  and  into  what  letters  were  they 
changed  t — A.  The  little  o  was  changed  into  a,  the  g  into  r,  the  e  into  g,  and  between  the 
first  I  and  the  new  g  the  letter  i  was  put,  so  that  the  name  read,  when  changed,  C-a-r-g-i-I-1, 
which  was  at  first  C-o-g-e-1-1.  The  ink  in  which  the  change  was  made  is  dark  purple,  very 
different  from  the  color  of  the  ink  in  which  the  name  was  originally  written. 
•  Q.  5.  Was  the  man  whom  you  registered  under  the  name  of  '*  Benton  Cogell "  the  same 
man  who  appeared  at  the  polls  in  Bland  Township  and  voted  under  the  name  **  Benton  Car- 
gill **  7 — ^A.  He  is  the  same  man.  I  spelled  his  name  wrong  when  I  entered  it,  but  according 
to  the  best  of  my  knowledge;  and  it  seems  that  it  was  afterward  corrected,  and  he  voted  in 
the  name  as  it  was  corrected. 

Q.  6.  Was  he  registered  in  the  time  prescribed  by  law  f — A.  Tes ;  and  he  was  a  legal 
voter. 

And  further  this  deponent  saith  not. 

WILLIAM  TAYLOR,  Jr. 


Appendix  B. 

Testimony  in  regard  to  assessments  of  navy-yard  employis, 
1.  WitnessesjBammoned  by  Mr.  Goode— Jesse  Mabony,  p.  255.    That  he  paid  (2  unwilU 
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Ingly,  and  belitve$  his  vote  for  Mr.  Ooode  had  something  to  do  wifch  his  diacbarge.  On  p. 
4^.  qaestion  4  :  His  foreman,  P.  McDooough,  testifies  that  in  August,  before  the  electioii, 
Mahony  Yolontarilj  (j^ve  him  a  dollar  to  be  used  for  election  purposes,  and  told  him  if  be 
ivanted  any  more  to  come  to  him. 

2.  James  H.  Shannon,  p.  258,  paid  |3.25  nuwillinfflj. 

3.  George  W.  Glover,  p.  2(56,  notified  men  yerbally  of  assessment — no  written  notice ; 
paid  (2  to  nis  foreman,  John  Callahan,  unwillingly,  and  from  fear  of  consequences. 

4.  William  J.  Richardson,  p.  269,  paid  $3.25  unwillingly. 

5.  J.  W.  Butter,  p.  277,  assessed  $7.50 ;  did  not  pay  anything. 

6.  James  Storrs,  p.  279,  paid  $3.25  unwillingly,  and  because  some  others  paid  it ;  was 
not  required,  if  he  didn*t  pay,  to  state  the  reason  why. 

7.  Dayid  Williams,  p.  280,  paid  |3,  because  he  thought  it  was  for  his  pecuniary  interest 
to  do  so. 


8.  R.  H.  Anderson,  p.  306,  refused  to  pay  anything. 

9.  Francis  Russ,  p.  309,  paid  $3.26  unwillingly. 


10.  James  Meads,  p.  316,  paid  |3.26  willingly,  and  question  13:  The  men  did  not  re- 
spond generally  to  the  assessment  made. 

11.  Thomas  Dal  ton,  p.  336,  was  not  assessed,  and  did  not  pay.  Question  13:  Never 
heard  McDonough,  his  foreman,  ask  any  man  to  pay.  Questions  16  and  17,  cross-examina- 
tion :  Never  saw  him  make  any  collection. 

12.  B.  F.  Rosson,  p.  346,  paid  ft  or  $2  unwillingly. 

13.  William  Smith,  p. 358,  paid  $20  willingly;  would  have  paid  it  whether  assessed  or 
not,  and,  question  11  :  The  assessment  was  not  compulsory.  It  was  a  voluntary  act  so  far 
as  he  knew  anything  about  it. 

14.  William  R.  Webb,  p.  349,  paid  a  day's  pay  unwillingly. 

15.  Richard  H.  McClean  paid  $20.  Not  more  than  one-third  of  the  men  in  his  depart- 
ment paid  anything. 

16.  Henry  8.  Perkins  paid  $20 :  p.  361. 

17.  Laban  J.  Smith,  p.  362 :  Paid  |20. 

18.  John  L.  Porter,  p.  363 :  Paid  assessment,  out  of  respect  to  his  foreman. 

19.  V.  O.  Cherry,  p.  367 :  Refused  to  pay. 

The  above  are  all  the  witnesses  summoned  by  Mr.  Goode  who  testify  on  the  subject  of 
assessments. 

Testimonff  of  witnessei  summoned  by  Mr*  PUut  on  eross-^ezaminoHon  by  Mr,  CroodA. 

1.  William  Smith,  page  99 :  Paid  $2  of  his  own  will ;  never  saw  circular,  and  no  assess- 
ment was  made  on  him. 

2.  William  Teemer,  pages  106  and  107:  No  assessment  put  on  him  ;  paid  from  a  sense 
of  duty ;  never  saw  circular :  heard  of  it,  and  then  h«urd  it  contradicted. 

3.  Direct  examination  of  William  F.  Allen,  Conservative  superintendent,  pages  114  and 
115:  Money  was  collected  from  Conservative  corporation  and  State  officers,  ms  understand- 
ing was  that  a  man  was  not  worthy  to  hold  oftice  under  the  Conservative  peuiiy  unless  he 
was  willing  to  contribute  money  to  help  the  Conservative  cause. 

4.  George  E. Crismond, page  141,  question  24:  Cross-examination:  Did  not  pay  any- 
thing because  he  was  short  or  funds. 

5.  Barney  Rutter,  page  155 :  Paid  |2  willingly  and  without  solicitation  ;  saw  no  circular. 

6.  Leroy  Peed,  page  157 :  Paid  |2.50 ;  knows  a  great  many  men  who  did  not  pay. 

7.  John  Callahan,  pages  177  and  178 :  Paid  |20  voluntarily,  and  when  he  received  the  cir- 
cular showed  it  to  workmen  and  said  whatever  they  felt  like  paying  on  that  list  to  pay 
it.  Some  paid  and  some  did  not,  and  that  was  the  end  of  it 

8.  Joseph  T.  Wilson,  page  261 :  Paid  nothing. 

9.  John  A.  Foreman,  pa^  456:  Knows  men  in  yard  who  refused  to  pay  and  are 
still  employed ;  did  not  see  circular,  and  never  knew  a  compulsory  assessment  by  Republi- 
cans. 

10.  John  Callahan,  page  482,  question  14 :  It  is  not  true  that  all  workmen  in  machine- 
shop  were  assessed  or  paid  assessment. 

Testimony  on  ike  moaner  la  which  empio\fment  in  navy^yard  was  obtained — witnesses smmmemei 

by  Mr,  Ooode, 

1.  Jesse  Mahony,  p.  255,  question  11,  says  he  could  not  get  employment  in  the  navy- 
yard  without  a  promise,  express  or  implied,  that  he  would  vote  the  Republican  ticket ;  and, 
question  13,  that  the  workmen  had  to  be  indorsed  by  the  Republican  committee.  Does  not 
testif;|r  that  he  ever  promised,  or  was  asked  to  promise,  to  vote  the  Republican  ticket :  and, 

auestion  5,  that  he  never  got  any  letter  or  recommendation  from  committee  or  any  member 
lereof;  and,  question  1,  cross-examination,  that  he  was  employed  from  March,  1873,  until 
April,  1874  *,  and,  question  14,  shows  that  he  was  again  employed  and  discharged  Novem- 
ber 11,  lfi^4. 
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2.  George  W.  Glover,  p.  266,  qaestions  16  and  17 :  As  a  generat  tbinpf  they  were  em- 
ployed by  the  committee  as  a  whole  or  the  chairman  thereof,  and  that  an  impression  was 
made  on  their  minds  that  not  to  vote  for  Mr.  Piatt  would  incur  the  displeasure  of  those  who 
controlled  the  employment  of  men  in  the  yard.  Does  not  say  he  ever  promised,  or  was 
asked  to  promise,  to  vote  the  Republican  ticket,  or  ever  askea  a  oommittee  for  a  recom- 
mendation. 

3.  William  J.  Richardson,  p.  269,  question :  Conversation  with  William  F.  Smith.  He 
(Smith)  did  not  saff  but  I  supposed  he  meant,  you  must  come  recommended  from  the  Re- 
publicen  executive  committee;  and,  (question  2,  cross-examination:  Was  employed  bv 
William  F.  Smith,  foreman  of  shipwng^hts.  Questions  5  and  7 :  Never  conversed  with 
any  one  about  his  politics,  and  never  asked  committee  for  recommendation.  Does  not  say 
he  ever  obtained  recommendation  of  any  committee,  or  ever  promised,  or  was  asked  to  prom- 
ise to  vote  the  Republican  ticket. 

4.  Dale  B.  Luke,  p.  271,  cross-examination,  question  4 :  Applied  to  William  F.  Smith  in 
May,  1674,  for  work.  Afterward  met  Edward  Lookins,  who  told  him  the  committee  had 
very  little  influence  in  the  yard,  and  he  had  better  eo  to  Mr.  Piatt  in  Norfolk,  and  ask  him 
for  employment.    He  replied,  *'  I  told  him  that  if  I  never  eet  any  work  in  the  yard  until  I 

f»  to  seek  it  from  Mr.  Piatt,  I  would  never  get  in  the  yard  v*  and,  furthermore,  told  him  that 
would  not  promise  or  bind  myself  to  vote  for  any  man  in  that  way ;  was  employed  about 
three  weeks  after  this  conversation. 

5.  J.  W.  Rutter,  p.  278,  question  28 :  For  the  last  four  or  five  years  it  has  been  customary 
to  obtain  employment  in  the  yard  through  the  Republican  executive  committee ;  does  not 
aay  how  he  obtained  employment  in  the  yard  for  himself. 

6.  William  E.  Carhart,  p.  298 ;  Was  employed  through  the  recommendation  of  Mr.  Lee, 
chairman  of  the  Norfolk. County  Republican  committee:  does  not  say  any  promise  was 
made  or  required. 

6.  R.  H.  Anderson,  p.  307,  cross-examination :  Asked  William  H.  Lyons,  master-mechanic, 
for  employment,  and  got  it.  Does  not  say  he  ever  asked  any  committee  for  indorsement, 
or  made  any  promise. 

7.  £.  B.  Holloman,  p.  312,  question  13:  If  he  were  an  applicant  for  employment  in  the 
navy -yard,  would  prefer  recommedation  of  the  Republican  committee. 

8.  James  Meads,  p.  316,  question  15:  As  a  general  thing,  the  selection  of  men  who  work 
in  the  yard  is  controlled  bv  the  Republicem  executive  committee.  Does  not  say  how  he  was 
eoiploved  himself,  or  that  he  made  or  was  asked  to  make  any  promises. 

9.  B.  F.  Rossou,  p.  347,  question  7,  cross-examination :  He  went  to  see  Mr.  P.  C.  Asser- 
son,  through  the  aavice  of  Laban  Smith,  a  leadiug  Republican.  **  Was  speaking  to  him 
about  a  job  of  work,  and  asked  him  if  he  thought  I  could  get  into  the  navy-yard,  as  he  knew 
I  was  a  ConserviUive,  He  told  me  to  go  over  and  see  Mr.  Asserson,  and  probably  I  could  get 
a  job.  I  went  over  to  see  him,  and  alter  that  heard  that  my  name  was  to  be  called,"  t.  e., 
that  he  was  employed.  Does  not  say  he  made  or  was  asked  to  make  any  promise  ;  on  the 
contranr,  does  say  he  told  Smith  he  was  a  Conservative. 

10.  William  R.  Webb,  p.  350,  question  6:  Nobody  asked  him  whether  he  was  a  Republi- 
can or  not,  and,  question  9,  that  to  his  knowledge  no  such  question  was  asked  others. 

11.  William  F.  Smith,  p.  358,  question  6:  Would  not  employ  men  recommended  by  com- 
mittees unless  they  were  good  mechanics ;  if  they  were  not  good  men  would  not  talce  them. 
Have  heard  complaints  of  the  large  number  of  Conservatives  employed  in  the  yard  when 
good  Republicans  were  walking  about  doing  nothing. 

12.  Richard  H.  McClean.  foreman  of  boat-builders,  page  330,  question  13:  The  men  in 
his  department  during  the  campaign  were  not  generally  employed  at  the  request  and  recom- 
mendation of  the  Republican  executive  committee ;  and  question  2,  cross-examination,  men 
were  not  taken  on  or  discharged  on  account  of  their  politics. 

13.  Henry  L.  Perkins,  foreman  of  ship-joiners,  page  301,  question  3,  cross-examination: 
No  men  were  discharged  from  his  department,  or  warned  that  they  would  be  discharged, 
either  on  account  of  their  politics  or  failure  to  contribute  money  for  campaign  purposes. 

14.  Laban  J.  Smith,  foreman  of  house -joiners,  page  3)2,  question  4:  A  portion  of  the 
men  in  his  department  were  employed  on  recommendation  of  the  Republican  executive 
committee.  Question  3,  cross-examination :  No  threat  was  made  or  men  discharged 
either  for  votiog  for  Mr.  Goode  or  failure  to  contribute  money  (to  his  knowledge).  He 
thinks  men  known  to  be  Conservatives  were  sometimes  recommended  by  the  Republican 
committee. 

15.  V.  O.  Cherry,  page  366:  Was  out  of  the  yard  and  reported  as  being  a  Conserva- 
tive and  abusing  the  administration.  Mr.  Clements,  chairman  of  the  Republican  execu- 
tive committee  m  Portsmouth,  went  with  him  to  the  foreman,  Smith,  and  he  was  em- 
ployed. Does  not  say  that  he  denied  the  above  charge  or  made  any  promise,  but  in 
cross-exami nation,  page  :^68,  question  16,  says  he  never  heard  any  foreman  or  other  per- 
son having  authority  in  the  oavy-yard  make  any  threats  of  discharging  employes  on  account 
of  their  political  sympathies. 

The  above  are  all  ihj  witnesses  examined  by  Mr.  Qoode  on  mode  of  obtaining  emplof  • 
oient  in  navy -yard. 

43  EC 
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Te$iimonif  ofwUnetses  summoned  by  Mr,  PlaU  an  same  subject, 

John  C.  Snmmers,  page  152,  (jueetion  1,  direct  examination  resumed:  I  have  heard 
men  who  claimed  to  l>e  Republicans  complain  bitterlj  becanse,  as  they  alleged,  thej 
were  left  out  of  the  yard,  and  men  whom  they  had  reason  to  believe  Toted  the  Conserv- 
ative ticket  employed  in  place  of  them  ;  and  pa;^  151,  had  never  heard  of  any  employ^ 
being  dischargcKl  becanse  he  voted  against  Republican  party. 

Oeorge  E.  Crismond,  page  141.    Cross-examination  by  Mr.  Goode : 

Question  17.  Obtained  employment  by  going  to  Mr.  Smith  and  asking  for  a  job. 

John  Callahan,  page  177.   Cross-examination  by  Mr.  Groode : 

Question  34.  I  have  never  heard  of  one  case  where  a  man  has  been  asked  how  he  voted 
previous  to  getling  work ;  myself  as  a  foreman  never  asked  it,  and  I  never  heard  of  any  other, 
for  I  would  consider  it  an  outrage  for  any  foreman  to  ask  a  poor  man  such  a  question. 

Question  35.  I  employed  men  who  were  my  old  hands,  and  had  one  among  the  number 
who  afterwards  voted  for  Mr.  Goode.  When  I  am  employing  men  I  always  give  my  old 
hands  the  preference. 

Question  36.  In  his  case  it  has  not  been  necessary  to  obtain  recommendation  of  Republican 
executive  committee  to  obtain  employment  in  yard. 

John  F.  Dezendorf,  page  185  : 

Question  12  I  never  had  any  understanding,  express  or  implied,  with  any  person  recom- 
mended by  me  for  work  that  they  would  vote  the  Republican  ticket,  and  should  have  had 
no  confidence  in  receiving  the  vote  of  any  man  worthy  of  being  called  a  man  by  any  such 
arrangement. 

Question  13.  I  was  chairman  of  city  Republican  committee  of  Norfolk  for  three  years  pre- 
vious to  September  23,  1874,  and  do  not  think  that  in  all  that  time  I  ever  asked  a  man  ap- 
plying to  me  for  assistance  how  he  voted  or  for  whom  he  should  vote  in  any  political  cam- 
paign. 

Naval  Constructor  George  R.  Boush,  page  466  : 

Question  6.  Regulations  concerning  the  mode  and  manner  of  employing  men  in  the  yard 
at  present  are  essentially  the  same  as  before  the  war. 

P.  C.  Asserson,  civil  engineer,  page  469 : 

The  commencement  in  September,  1874,  of  a  new  building,  to  be  used  as  an  iron-plating 
shop,  necessitated  the  emplovment  of  about  one  hundred  and  twenty  men  more  thtai  were 
required  for  ordinary  work  of  the  department. 

Question  5.  There  has  never  been  at  any  time  to  my  knowledge  more  men  employed  than 
was  actually  necessary. 

And  question  1,  cross-examination  :  They  were  employed  on  the  recommendation  of  the 
respective  foremen  under  whom  they  came  to  me  and  by  me  recommended  to  the  comman- 
dant of  the  vard  for  employment.  I  do  not  know  who  recommended  them  to  the  foreman. 
There  may  have  been  a  few  exceptions  of  a  few  men  making  direct  application  to  me  and 
whom  I  recommended. 

George  A.  J.  Griffin,  chief  cderk  to  commandant  of  navy -yard,  page  470,  question  2 :  I 
hand  in  statement  taken  from  the  register,  which  shows  the  number  of  men  who  actually 
made  time  during  the  several  months  referred  to,  which  statement  is  as  follows  : 

1874. 


Auguft 1,189  611 

September 1,017  814 

October 1,318  1,347 

November 1. 1S9  918 


Total  for  four  monthi,  1673. 4,653        3,690 

1874 

EzceM  In  favor  of  1873 

Average  excess  in  favor  of  1873,  240  monthly. 

Q.  3.  Does  this  statement  of  figures  mean  that  the  number  of  men  were  employed  the 
whole  month,  or  that  they  made  some  time* during  the  several  months  f — A.  It  is  just  the 
average  time  made ;  some  days  there  would  be  double  the  number  in  that  there  was  on 
other  days  ;  in  consequence  of  bad  weather  there  would  sometimes  be  a  suspension  in  some 
of  the  departments. 

Q.  4.  Do  you  keep  the  register  you  have  referred  to,  and  can  you  swear  to  the  correctness 
of  the  statement  you  have  given  ? — A.  I  do  keep  it,  and  I  can  swear  to  its  correctness. 

Patrick  McDonough,  page  487,  foreman  of  bolt-drivers,  question  6 :  I  know  evenr  man 
persoDally  who  professes  to  be  a  ship-fastener  in  Portsmouth,  Norfolk  County,  and  Norfolk 
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city.  When  I  require  men  I  make  requisition,  hy  anthoritj  of  the  constructor,  for  number 
of  men  needed. 

Q.  7.  I  gfenerallj  employ  them  mjself ;  sometimes  the  constructor  himself  employs  others 
without  consulting  me. 

Q.  8.  My  first  aim  is  for  qualifications — all  things  being  equal,  I  of  course  give  prefer- 
ence to  Republicans. 

Q.  4.  Cross-examination  by  Mr.  GK)Ode  : 

The  Republican  executive  committee  gave  me  list  of  men  to  be  employed,  but  I  reserved 
the  right  and  exercised  it  generally  as  to  their  qualifications. 

Q.  5.  As  general  thing,  I  expected  the  men  in  my  department  to  vote  for  Mr.  Piatt. 

Q.  1.  Direct  examination  resumed:  No  man  was  taken  on  iu  my  department  on  promise, 
express  or  implied,  that  he  would  vote  for  Mr.  Piatt,  beyond  my  knowledge  of  his  politics, 
and  I  never  asked  but  one  man  to  vote  for  Mr.  Piatt  and  I  don't  know  whether  he  did  or 
not. 

And  the  deposition  of  James  H.  Clements,  commencing  page  500. 

The  above  comprises  all  the  testimony  as  to  the  manner  in  which  men  obtained  employ- 
ment in  the  Norfolk  navy-yard,  and  is  all  there  is  to  sustain  Mr.  Goode's  allegation  that, 
immediately  after  his  nomination  for  Congress,  thirteen  or  fourteen  hundred  men  were  taken 
into  the  government  navy-yard  at  Portsmouth  ;  that  they  were  employed  directly  through 
Mr.  Piatt's  agency  and  that  of  his  recognized  committee-men ;  and  that  they  could  not 
obtain  employment  without  a  promise,  expressed  or  implied,  that  they  would  vot«  for  Mr. 
Piatt. 

Testimony  as  to  intimidation  in  Portsmouth, 

George  E.  Crismoud,  page  139,  question  3:  "  I  was  assaulted  on  day  of  election  because 
I  was  voting  for  Colonel  Piatt.  He  said,  *I  am  going  to  smack  the  damn  radical.'  When 
I  remonstrated  against  assault,  I  was  informed  oy  a  party  of  men  called  C.  P.  C.  that  I 
should  not  resent  the  attack.  I  was  also  told  by  different  parties  of  C.  P.  C.  that  if  I  voted 
for  Colonel  Piatt,  and  Colonel  Goode  should  be  elected  I  should  never  go  in  the  yard  again* 
as  they  had  me  spotted." 

Q.  5  and  6.  C.  P.  C.'s  is  a  Conservative  political  club.  He  is  personally  acquainted  with 
most  of  them,  having  served  with  them  in  the  Confederate  army. 

Stephen  B.  Kennev,  page  146,  question  10:  Saw  fighting  going  on  at  fourth- ward  voting 
place  on  November  3.  Election-da^  a  number  of  men  came  down  street  from  Portsmouth 
and  mingled  with  crowd  about  precinct  Heard  loud  talk  and  angry  words  and  saw  fight- 
ing g^ing  on.  I  went  to  Mr.  Moody,  who  had  been  attacked,  and  in  pulling  him  away  got 
a  blow  in  my  face  from  some  party  unknown ;  took  Mr.  Moodv  to  a  drug- store  and  dressed 
his  wounds ;  a  scalp  wound  in  the  back  of  head  about  two  inches  long.  I  saw  other  parties 
who  were  injured  in  the  fracas. 

Q.  11.  All  the  wounded  or  injured  that  I  saw  were  Republicans. 

Q.  12  and  13.  The  assailants  were  said  to  be  an  organized  club  from  Portsmouth  called 
C.  P.  C. 

Q.  15.  Supposes  C.  P.  C.'s  were  acting  in  the  interests  of  the  Conservative  party. 

John  C.  Summers,  page  149,  question  3:  Was  at  voting-place,  fourth  ward,  3d  of  Novem* 
ber,  election-day. 

Q.  5.  Difficulty  commenced  between  19  and  1  o'clock.  Saw  number  of  men  coming 
across  open  lot  in  rear  adjacent  to  voting-place  ;  among  them  men  strangers  to  me,  one  of 
which  approached  me  hurriedly,  asked  u  I  had  tickets,  and  requested  me  to  give  him  some, 
when  he  walked  off  five  or  ten  paces  and  tore  them  up.  Crowd  in  front  of  engine-house  ; 
two  men  fighting.  When  that  fight  was  over  the  main  body  of  the  men  mov^  round  on. 
the  south  side  of  houae  where  fignting  was  going  on.  On  my  attempting  to  assist  a  maQ< 
who  was  being  beaten,  I  received  blow  on  mv  left  eye-bone  and  was  seized  by  men  with 
whom  I  had  no  acquaintance.  Got  clear  of  them  and  came  in  front  of  the  house,  and  an* 
other  fight  was  going  on ;  it  terminated  in  a  few  minutes  ;  everything  was  then  compara- 
tively quiet.  Moody  and  himself.  Republicans,  and  one  man  a  stranger  to  him,  were 
wounded. 

Harney  Rutter,  page  153:  Was  at  voting-place,  fourth  ward,  on  day  of  election. 

Q.  4.  Was  told  between  8  and  9  o'clock  in  morning,  by  men  not  belonging  to  that  ward, 
that  they  could  or  would  drive  me  away  from  the  polls,  and  one  of  them  struck  me  on  the 
head  with  a  stick.  There  was  no  further  distfirbance  till  about  12  o'clock,  then  a  crowd 
came  up  and  commenced  to  fight.  There  was  a  man  with  Republican  tickets  knocked 
down  ;  general  row,  lasting  four  or  five  minutes ;  most  of  Republicans  got  out  of  way. 

Q.  5,  6,  7,  8.  Names  of  men  struck,  John  Moody,  John  C.  Summers,  John  Callahan, 
Andrew  Hopkins,  David  Culpepper,  and  himself,  all  Republicans,  officiating  around  the 
polls  with  Republican  tickets. 

Q.  11.  In  fracas  heard  them  sing  out  that  "  the  Chambers  were  there.'' 


Le  Roy  Peed,  page  156:  Was  at  voting-place  in  first  ward  on  day  of  election. 

Q.  4.  VVas  beaten  by  C.  P.  C.  about  3  o  clock  in  the  afternoon.  \  «kC\At  \^^Vii.^\^^^^\\. 
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ordered  arretfted  by  one  of  judges  of  election.    Was  one  of  the  Republican  vigilance  com- 
mittee. 

E.  B.  Look  ins,  page  157 :  Was  in  voting  place  in  first  ward  on  daj  of  election  aa  a  Be- 
pnblican  ticket  bolder. 

Q.  6,  page  158 :  Was  struck  on  back  of  head  and  knocked  down  by  Henry  Brown  as  I 
was  entering  door  of  first  ward  precinct ;  remained  with  judges  nntil  partjr  had  lefl,  then 
went  home  to  dinner.  After  dinner,  in  coming  from  Mr.  Holliday's  office,  juai  acrosa  the 
street  from  voting  place,  was  knocked  down  again;  got  up  and  run;  they  hallooed  after 
me,  *'if  I  didn't  leave  they  would  give  me  more/*  and  I  left  and  went  home  firom  fear  of 
being  killed. 

Q.  9.  Men  who  attacked  him  at  first  ward  were  same  that  had  been  fighting  at  second  and 
fourth  ward  precincts. 

Willis  Smith,  page  492 :  Was  struck  while  attending  to  his  duty  at  the  fourth  ward  polls, 
as  member  of  Republican  vigilance  committee ;  saw  Mr.  MOody  struck  and  heard  him  call 
for  assistance. 

Charles  H.  Sturtevant,  page  492:  Q.7.  Party  of  men  came  from  Portsmouth  about  12 
o'clock  and  staid  until  1  o'clock,  during  which  time  quite  a  disturbance  took  place.  Mr. 
Henry  Brown  struck  Mr.  John  Callahan,  who  was  standing  very  quietly  at  the  door,  and 
made  no  resistance.  Mr.  Tip  Dyson  called  me  a  damn  son  of  a  bitch,  and  dared  me  to  come 
outside.  About  1  o'clock  they  returned  to  Portsmouth,  leaving  the  impression  that  they 
would  return  ftgain  in  the  aflemoon,  which,  it  seems,  they  attempted  but  failed. 

Q.  8  and  9.  The  men  committing  these  outrages  were  known  to  be  Conservatives  and  sup- 
posed to  belong  to  C.  P.  C's. 

Page  294.  Iriere  was  no  commotion  or  disturbance  during  election  day,  other  than  caused 
by  this  crowd  of  Conservatives  of  which  I  have  spoken. 

Robert  M.  Parker,  page  494 :  The  election,  as  far  as  I  know,  on  that  day,  passed  off 
quietly  nntil  about  12  o'clock,  at  fourth  ward  voting  place,  then  two  or  three  fights  took 
place,  by  men  whom  I  did  not  know.  About  that  hour  four  or  six  men  attacked  me ;  one 
asking  me  for  my  Piatt  tickets,  and  at  the  same  time  catching  all  that  were  in  my  hand, 
endeavoring  to  tear  them  in  two.  I  pulled  awa^  from  him,  leaving  the  number  in  my  hand 
badly  torn.  At  the  same  time  I  was  endeavormg  to  clear  myself  of  them  I  was  hit  and 
kicked  by  the  number  I  have  stated. 

Q. 3.  The  word  was  to  me,  '* Leave  the  polls;"  the  cry  was  frequently,  ** Drive  them 
away;"  this  was  said  by  the  attacking  party. 

This  testimony  is  uncontradicted,  and  shows  conclusively  that  the  only  men  intimidated 
and  beaten  in  Portsmouth  on  the  day  of  election  were  Republicans. 

Testimony  of  Bain  and  Qooding  alias  Ptoeckham,  witnesses  examined  by  Mr.  Qoode : 

Bain,  page  233,  question  5,  testifies  that  be  saw  a  man  come  to  the  polls  with  a  Gkwde  ticket, 
and  saw  E.  B.  Lookins  strike  him  on  the  shoulder,  take  him  away,  and  that  he  then  returned 
with  Lookins  and  voted  a  Piatt  ticket. 

E.  B.  Lookins,  page  496,  question  3,  testifies  that  there  is  not  a  particle  of  truth  in  the 
above  statement. 

Page  235,  questions  23  to  25,  Bain  swears  that  he  paid  $3.26  unwillingly  to  his  foremanj 
John  Callahan,  as  an  assessment  in  consequence  of  seeing  a  circular. 

John  Callahan,  page  482,  question  12,  swears  Bain  never  paid  him  a  solitary  cent,  and 
absolutely  disproves  Bain's  assertions  in  regard  to  compulsory  assessments.  (See  Bain's 
examination  from  question  23  to  question  33,  pages  235, 236.)  And,  in  rebuttal,  John  Galla* 
hao,  from  question  10,  page  482,  to  question  19,  page  483.  Deposition  of  M.  J.  Rose,  page 
486,  and  J.  H.  Clements,  question  10,  pages  501  and  502. 

£.  P.  Gooding,  page  259,  changed  date  and  amount  of  old  receipt  for  1872 — changed  date 
from  1872  to  16^4,  making  it  come  on  Sunday,  and  amount  from  $2.50  to  $4.50.  (&e  testi- 
mony of  William  H.  Lyons,  page  463,  question  4,  ani  certificate  itself,  printed  on  pa^  265, 
E.  P.  G.  3,  and  original  on  file  in  committee-room.)  Gooding  was  indicted  by  grand  jury  for 
penury  in  this  testimony,  and  is  and  has  been  ever  smce  a  fugitive  from  justice. 

George  W.  Glover,  pa^  266.  His  statements  in  regard  to  time  and  cireomstanoes  of  his 
discharge  from  navy-yard  disproved  and  contradicted  by  testimony  of  Anderson  Gwin,  sr., 
pages  478  and  479,  and  correction  of  same,  page  499. 


VIEWS  OF  THE  MINORITY. 

Mr.  Blackburn  sabmitted  the  following  as  the  views  of  the  minority : 

The  record  in  this  case  is  voluminods,  covering  numerous  issues  made 
by  the  parties  in  the  notice  of  contest  and  the  answer  thereto.  Con- 
testant claims  that  he  is  entitled  to  the  seat  as  Representative  from  the 
second  Congressional  district  of  Virginia  in  the  Forty-fourth  Congress, 
having  received  a  majority  of  654  of  the  legal  and  qualified  votes  cast 
at  the  election]|held  on  the  3d  day  of  November,  1874. 
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Whole  number  of  votes  as  reported  by  the  board  of  State  canvassers : 
Ooode,  13,521 ;  Piatt,  13,390 ;  to  which,  contestant  claims,  there  should 
be  added  the  vote  of  Prince  George  County,  which  was  rejected  by  the 
board  of  State  canvaasers,  viz :  for  Goode,  562 ;  for  Piatt,  987 ;  also  206 
votes  cast  for  contestant  in  the  county  of  Nansemond  and  33  votes  in 
the  city  of  Norfolk,  which  votes  were  rejected,  because  the  same  were 
not  cast  in  accordance  with  law,  in  that  the  206  ballots  rejected  in  Nan- 
semond County  had  printed  upon  them  the  words  ^'Against  the  amend- 
ments to  the  constitution.^  Twelve  of  the  ballots  cast  in  the  city  of  Nor- 
folk and  rejected  by  the  judges  of  election  were  found  in  the  box  set 
apart  for  the  reception  of  ballots  for  or  against  the  constitutional  amend- 
ments, instead  of  the  Congressional  box.  That  at  the  colored  precinct 
of  the  fourth  ward  of  Norfolk  16  voters  were  unlawfully  prevented  from 
voting  for  contestant,  as  were  5  other  voters  at  the  colored  precinct  in 
the  second  ward. 

Contestant  further  claims  that  the  entire  vote  of  York  County  should 
be  excluded  because  of  the  candidacy  of  one  Robert  Norton,  a  colored 
Bepnblican,  whose  candidacy,  it  is  alleged,  was  advised  and  encouraged 
by  contestee  or  his  friends,  and  tended  to  deprive  contestant  of  votes 
that  he  would  otherwise  have  received.  In  the  county  of  York  Mr. 
Goode  received  505,  Mr.  Piatt  384  votes.  If  these  claims  of  contestant 
be  maintained,  his  majority  in  the  district  would  be  as  above  stated,  654. 
Taking  them  up  in  the  inverse  order  of  their  presentation,  we  are  of  the 
opinion — 

First.  That  there  is  nothing  to  be  deduced  from  the  testimony  that 
will  warrant  the  rejection  of  the  York  County  vote ;  nor  can  such  claim 
be  supported  except  upon  the  denial  to  a  large  portion  of  the  colored 
element  of  that  county  of  their  right  to  choose  between  a  white  and  a 
colored  member  of  their  party  in  the  bestowal  of  their  suffrages.  We 
hold  that  the  vote  of  York  County  cannot  be  rejected. 

Second.  The  testimony  ftdls  to  support  the  charge  that  16  voters  at 
the  colored  precinct  in  the  fourth  ward,  or  5  voters  at  the  colored  pre- 
cinct in  the  second  ward,  of  Norfolk,  were  unlawfully  prevented  from 
voting  for  contestant,  and  such  votes  should  not  be  counted.  As  to  the 
12  ballots  bearing  the  name  of  contestant,  but  not  found  in  the  box  set 
apart  for  Congressional  ballots,  but  in  another  box  kept  for  the  ballots 
taken  on  the  constitutional  amendments,  we  are  clearly  of  the  opinion 
that  they  cannot  be  counted  for  contestant.  Upon  this  point  there  can 
be  no  difference  o(  opinion.  In  the  case  of  Washburn  vs,  Bipley  the 
House  held  that  a  ballot  deposited  in  the  wrong  box  was  lost  and  could 
not  be  transferred  or  withdrawn,  either  by  the  person  depositing  the 
ballot  or  the  oflBcers  of  the  election. 

Third.  As  to  the  206  votes  cast  for  contestant  in  Nansemond  County, 
and  rejected  by  board  of  county  commissioners,  193  of  them  had  printed 
upon  them  the  name  of  contestant  and  the  words  ^^Against  constitutional 
amendments ;"  13  of  said  ballots  had  each  a  second  ballot  folded  within 
them,  upon  which  were  printed  the  words  ^'Against  constitutional 
amendments."  Under  the  general  election  law  of  Virginia,  and  the  act 
of  assembly  providing  for  the  taking  of  the  sense  of  the  people  upon 
the  constitutional  amendments  submitted  for  their  ratification,  it  is  clear 
that  such  ballots  were  not  cast  as  required  by  law.  The  county  com- 
missioners for  Nansemond  County,  in  our  judgment,  did  not  err  in  re- 
jecting and  refusing  to  count  said  ballots,  which,  under  the  law,  they 
were  not  permitted  to  receive;  but  we  do  not  feel  that  this  committee 
or  the  House  should  be  restricted  to  such  a  rigid  observance  of  the 
technical  requirements  of  the  statute  as  will  do  violence  tA  \.Vw^  ^o^xSaa* 
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involved.  We  therefore  feel  disposed  to  go  behind  the  action  of  the 
board  of  county  commissioners  of  Nansemond  County,  and  allow  to 
contestant  the  206  votes  deducted  from  his  count. 

Fourth.  The  returns  from  the  county  of  Prince  George  were  fatally 
defective.  The  law  required  that  the  returns  should  be  certified  by  the 
board  of  county  commissioners  and  attested  by  the  clerk  under  bis  offi- 
cial seal.  Neither  of  these  requirements  was  complied  with.  We  are 
of  opinion  that  the  board  of  State  canvassers  acted  properly  in  refusing 
to  take  notice  of  what  purported  to  be  the  returns  from  said  county  of 
Prince  George,  as  the  law  only  required  them,  in  fact  only  authorized 
them,  to  canvass  such  returns  as  might  be  found  in  the  office  of  the  sec- 
retary of  the  commonwealth,  properly  certified  by  the  board  of  county 
commissioners,  their  determination  reduced  to  writing,  and  attested  by 
the  clerks  of  the  several  counties  with  their  official  seal.  It  will  not  be 
necessary  to  determine  whether  said  board  of  State  canvassers  erred  in 
refrising  to  receive  and  canvass  the  amended  returns  from  Prince  George 
County.  We,  in  the  exercise  of  the  power  belonging  to  the  House,  of 
going  behind  the  action  of  all  boards.  State  or  county,  and  even  behind 
the  returns  of  the  election  officers,  are  convinced  that  the  returns  from 
the  precincts  of  Bland  and  Eives,  in  the  county  of  Prince  George,  should 
be  rejected.  The  statute  of  Virginia  requires  that  one  of  the  poll-books 
of  election  shall  be  put  under  cover  and  seal  and  sent  to  the  county  or 
corporation  court  clerk,  together  with  the  ballots,  inclosed  and  sealed. 
There  can  be  no  question  as  to  the  mandatory  character  of  this  statute. 
Its  object  is  to  prevent  fraud  in  tampering  with  the  ballots  or  altera- 
tion of  returns.  In  these  two  precincts  the  law  in  this  regard  was 
wholly  ignored  and  violated.  The  rule  laid  down  and  supported  by  a 
number  of  adjudicated  cases  and  applied  in  several  instances  by  this 
House  does  not  require  that  positive  proof  shall  be  adduced  showing 
that  the  ballots  have  been  tampered  with.  It  is  sufficient  to  show  that 
opportunity  for  such  tampering  has  beeiA  affi)rded.  The  burden  of 
proving  that  this  has  not  been  done  devolves  upon  the  party  insisting 
upon  the  count.  We  cannot  but  conclude,  in  the  light  of  the  testimony, 
under  the  application  of  the  law,  as  stated,  that  the  vote  of  Bland  and 
Rives  Townships,  in  the  county  of  Prince  George,  should  be  rejected, 
the  result  of  which  is  the  same  as  would  have  been  attained  had  the 
board  of  State  canvassers  received  and  canvassed  the  amended  returns 
from  Prince  George  County. 

It  appears  from  the  record  that  a  large  number  of  votes  were  polled 
by  employes  of  the  navy-yard,  and  that  said  employes  voted  mainly  at 
the  third  and  fourth  wards  of  ^the  city  of  Portsmouth  and  at  HalPs 
Corner  precinct  in  Norfolk  County.  It  appears  that  immediately  prior 
to  the  election  large  numbers  of  men  were  employed  in  this  navy- 
yard  ;  that  their  employment  was  asked  and  secured  generally  by  the 
executive  committee  of  the  Eepublican  party,  to  which  party  contestant 
belonged ;  that  such  employment  was  secured  upon  condition  that  em- 
ployes would  vote  the  Eepublican  ticket,  upon  which  the  uame  of  con- 
testant appeared ;  that  tickets  of  contestant  were  furnished  to  such  em- 
ployes ;  that  parties  were  detailed  to  watch  them  on  the  day  of  election, 
and  spot  such  as  failed  to  carry  out  their  engagement ;  that  assessments 
were  imposed  upon  and  collected  from  said  employes  for  election  pur- 
poses. In  short,  it  is  proven  that  the  patronage  of  the  government  in 
the  matter  of  the  conduct  of  this  navy-yard  was  employed  and  prosti- 
tuted for  the  election  of  contestant.  This  testimony  comes  from  em- 
ployes of  the  navy-yard  who  accepted  service  upon  the  conditions  stated 
and  voted  for  Mr.  Piatt,  one  of  whom  fixes  the  number  of  votes  thus 
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obtained  at  567  in  the  city  of  Portsmontb.  In  tbe  case  of  these  employes 
the  prerogative  of  tbe  sovereign  voter  has  not  been. exercised. 

The  freedom  of  the  citizen  in  the  exercise  of  his  highest  privilege  has 
been  abridged.  Constraint  and  duress  has  been  exercised,  and  bribery 
and  corruption  in  its  most  repulsive,  because  most  insidious,  form  has 
been  applied.  We  nowhere  find  in  the  history  of  American  politics  a 
case  in  which  the  prostitution  of  executive  patronage,  to  the  accomplish- 
ment of  partisan  purposes,  exceeds  or  even  equals  tbe  manipulation  of 
the  voters  in  this  g^at  workshop  of  the  government.  That  votes  so 
obtained  should  not  be  counted,  if  not  too  plain  a  proposition  to  admit 
of  argument,  is  clearly  shown  by  the  report  recently  made  to  this  House 
by  this  committee  in  the  case  of  Abbott  vs.  Frost. 

Bribery  at  elections  has  always  been  held  a  crime  at  common  law,  pun- 
ishable by  indictment  or  information.  Both  the  bribed  and  the  briber 
incur  the  penalty  prescribed.  If  a  vote  secured  by  bribery,  in  direct 
violation  of  the  statute,  is  to  be  counted,  then  the  very  object  of  the  law, 
which  is  that  it  shall  not  be  so  obtained,  is  defeated ;  and  so  said  the 
supreme  court  of  Wisconsin.  In  Rogers's  Law  of  Elections,  p.  221,  it  is 
held  that  if  an  agent  bribe  voters,  with  or  without  the  knowledge  and 
direction  of  his  principal,  it  will  void  an  election.  Under  English  rule 
it  has  been  held  that  a  seat  may  be  avoided  because  of  bribery  by  agents, 
though  without  the  knowledge  of  the  sitting  member.  No  express  pre> 
vious  authority  is  necessary  to  constitute  an  agent  in  the  matter  of  an 
election.  Such  agency  is  to  be  inferred  from  tbe  circumstances  arising 
out  of  the  general  features  of  the  case,  the  conduct  or  relations  of  the 
parties,  subsequent  recognitions  of  the  acts  of  the  supposed  agents,  or 
the  absence  of  any  disavowal  of  such  acts.  In  3d  Douglass,  Election 
Cases,  tbe  doctrine  that  bribing  voters,  either  by  the  agent  or  those  man- 
aging an  election  for  a  certain  candidate,  is  sufficient  to  render  void  his 
election,  is  most  clearly  recognized  and  established. 

The  testimony  shows  that  just  prior  to  this  election  in  1874  the  force 
of  this  navy -yard  was  increased  from  900  to  1,400  men  ;  that  such  new 
employes  were  generally  introduced  by  the  executive  committee  of  con- 
testant's party ;  that  it  was  generally  understood  that  they  would  be 
expected  to  vote  the  Eepublican  ticket.  The  giving  and  the  acceptance 
of  such  employment  upon  the  terms  and  conditions  stated  constitute 
bribery  in  law.  The  omm  of  proving  that  such  persons  did  not  carry 
out,  in  good  faith,  the  agreement  made  rests  upon  the  contestant. 
The  presumption  is  that  the  voter  complied  with  his  obligation  and  ex- 
ecuted his  contract,  by  giving  his  vote  as  he  had  promised ;  and  in  the 
absence  of  proof  to  the  coutrary,  that  presumption  becomes  conclusive. 
The  proof  here  shows  that  large  numbers  of  these  men  were  discharged 
from  employment  immediately  after  tbe  election.  The  practices  adopted 
in  controlling  the  votes  of  the  employes  of  this  navy-yard  cannot  be  too 
severely  reprehended,  nor  can  such  action  be  countenanced  or  tolerated 
without  an  abandonment  of  all  purpose  to  preserve  the  purity  of  the  bal- 
lot or  perpetuate  the  institutions  of  republican  government.  In  vain  will 
you  seek  to  secure  the  one  or  preserve  the  other  by  inflicting  the  penal- 
ties of  the  law  upon  the  obscure  agent  who  gives  the  bribe,  or  the  still 
more  humble  voter,  who  takes  it  to  relieve  the  pressure  of  poverty,  or^ 
perhaps,  the  pangs  of  hunger,  while  you  continue  to  count  the  purchased 
vote,  and  allow  him  in  whose  interest  tbe  law  has  been  violated  to  be- 
come the  beneficiary  of  the  nefarious  transaction  aud  contiuue  to  hold 
a  station  to  which  he  has  not  been  elevated  by  the  unbiased  judgment  of 
bis  fellows,  but  is  rather  indebted  for  his  place  to  those  foul  practices 
that  characterize  the  rotten-borough  system — that  foulest  of  all  blots 
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that  mar  the  history  of  Euglish  civilization.  These  bribed  votes, 
should  not  be  coanted.  The  record  furnishes  no  method  for  their  elimi 
nation.  Their  acceptance  can  only  be  avoided  by  applying  the  rale  of 
law,  so  well  known  and  of  saoh  general  adoption  that  it  need  scarcely 
be  repeated  here,  that  when  illegal  or  fraudulent  votes  have  been  proven, 
and  the  poll  cannot  be  purged  with  reasonable  certainty,  the  whole  vote 
must  be  rejected.  Such,  we  think,  is  the  case  in  these  three  precincts, 
viz,  third  and  fourth  wards  of  Portsmouth,  and  Hall's  Corner  precinct, 
in  Norfolk  Oonuty.  We  are  unable  to  discover  any  theory,  consistent 
with  the  proofs  in  the  record  and  the  rules  of  law,  as  herein  stated,  by 
which  contestant's  claim  to  the  seat  can  be  establishe<l.  Granting  him 
all  that  he  claims  in  his  notice  of  contest,  in  his  briefs  filed  and  argu- 
ments made  before  the  committee,  except  the  rejection  of  the  whole  vote 
of  York  County,  a  proposition  too  unreasonable  and  absurd  to  admit  of 
serious  consideration,  and  the  thirty-three  votes  from  Norfolk,  which 
cannot  be  contended  for,  counting  the  whole  vote  of  Prince  George 
County,  inclusive  of  Bland  and  Bives  Townships,  and  giving  him  the 
two  hundred  and  six  votes  cast  for  him  in  Nansemond  County  contraiy 
to  law,  and  he  would  have  a  majority  of  five  hundred  votes ;  and  this 
majori(^y  is  overcome  by  rejecting  the  vote  cast  at  theConrt-House  pre* 
cinct  and  at  Stony  Creek  precinct,  in  the  countv  of  Sussex ;  at  Braton 
Township  precinct,  in  York  County;  at  Jamestown  precinct,  in  James 
City  County,  and  at  Guilford  Township  precinct,  in  the  county  of  Surry, 
in  each  of  which  precincts  a  considerable  number  of  persons  were  per- 
mitted to  vote  who  had  been  illegally  and  improperly  registered  on  the 
day  of  the  election,  and  within  the  ten  days  next  preceding  the  electioo, 
which  was  in  direct  contravention  of  the  statute  law  of  Virginia.  At 
these  precincts  there  was  cast  an  aggregate  vote  of  1,173  for  contestant, 
and  561  for  contestee.  Deduct  this  from  the  whole  vote  of  the  district, 
including  all  claimed  by  Mr.  Piatt  in  the  counties  of  Prince  George  and 
Nansemond,  and  the  result  would  be — 

Ooode.  Piatt. 

Whole  number  of  votes 14,083        14,583 

Deduct  vote  at  precincts  named 56L  1,173 

13.522        13.410 
13,410 

Majority  for  Goode 112 

Under  the  law  of  Virginia  no  man  is  a  legal  voter  who  has  not  been 
duly  registered,  and  such  registration  must  be  had  ten  days  before  the 
election.  The  testimony  shows  that  at  all  the  precincts  named  persons 
were  registered  on  the  day  of  election,  or  within  the  ten  days  next  pre- 
ceding the  election.  There  can  be  no  doubt  of  the  validity  of  a  statute 
requiring  the  registration  of  voters.  McCrary  says  (American  Law  of 
Elections,  p.  12) : 

It  beings  conceded  that  the  power  to  enact  a  registry-law  is  within  the  power  to  reffo. 
late  the  exercise  of  the  elective  franchise  and  preserve  the  purity  of  the  ballot,  it  follows  that 
an  election  held  in  disreg^ard  of  the  provisions  of  a  registry-law  mnst  be  held  void. 

This  rule  has  been  repeatedly  applied  by  this  House.  See  Howard 
m.  Cooper,  Contested  Election  Cases,  p.  275 ;  also,  Eeed  V8,  Julian,  p. 
822;  Myers  vs.  Moffitt,  p.  564,  and  many  others.  It  is  not  to  be  objected 
that  the  honest  voter  should  not  be  disfranchised  by  reason  of  the  mis- 
takes or  miscondu  ct  of  election-officers.  Every  candidate  has  the  right 
to  bring  forward  and  prove  the  legality  of  every  vote  cast  at  a  precinct 
which  has  been  a      aled.    Contestee's  intention  of  impeaching  the  votes 
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oast  at  these  precincts  is  clearly  stated,  and  notice  thereof  given,  in  his 
answer  to  notice  of  contest.  But  it  is  not  necessary  to  reject  the  vote 
of  these  precincts,  or  any  of  them,  to  demonstrate  the  absence  of  title 
in  contestant.  We  prefer  to  rest  this  case  upon  the  broadest  equities,, 
and  submit  the  following  as  the  grounds  of  our  conclusions. 

The  votes  of  the  navy-yard  employes  should  not  be  counted.  This 
necesitates  the  rejection  of  the  vote  at  the  third  and  fourth  wards  in 
Portsmouth,  and  the  Hall's  Corner  precinct  in  Norfolk  County,  these 
t>eing  the  precincts  at  which  said  navy -yard  employes  mainly  voted,  as 
shown  by  the  testimony.  That  said  votes  were  given  under  duress  and 
influenced  by  shameless  bribery  and  intimidation  is  too  clearly  proven 
in  the  record  to  admit  of  controversion.  The  proof  shows  that  just  prior 
to  the  election  some  1,400  men  were  employed  in  the  navy -yard ;  that 
a  large  number  of  them  were  discharged  soon  after  the  election ;  that 
this  force  was  not  needed  to  do  the  work  in  the  yard ;  that  very  many 
of  them  were  unskilled,  incompetent,  and  worthless ;  that  their  employ- 
ment was  obtained  directly  through  the  agency  of  Mr.  Piatt  and  his 
executive  committee  men;  that  they  accepted  the  employment  upon 
condition  or  with  the  understanding  that  they  would  vote  for  the  con- 
testant ;  that  contestant's  tickets  were  given  them  on  the  day  of  elec- 
tion by  navy-yard  employes,  and  that  they  were  closely  watched  while 
depositing  the  same  in  the  ballot-box.  The  testimony  does  show  that 
some  of  the  employes  in  the  yard  were  supporters  of  the  conservative 
party,  but  this  must  have  represented  a  small  portion  of  the  force.  As- 
suming that  one-half  of  the  force  thus  employed  carried  out  their  con- 
tract and  voted  for  contestant  according  to  the  conditions  of  their  em- 
ployment, and  we  have  700  illegal,  fraudulent  votes  with  which  to  off- 
set his  assumed  majority  of  500,  conceding  to  him  all  that  he  claims  in 
Prince  George  and  Nansemond  Counties.  One  of  contestant's  own  wit- 
nesses, George  E.  Crismond,  testifies  (p..  143  of  the  record)  that,  accord- 
ing to  his  estimate,  contestant  received  in  the  city  of  Portsmouth  alone 
567  votes  from  white  men  employed  in  the  navy-yard,  and  that,  exclu- 
sive of  the  navy-yard  vote,  there  were  not  more  than  25  or  30  «^hite  Re- 
publicans in  Portsmouth.  But  it  appears  that  some  of  these  employes 
voted  in  Norfolk  City,  the  benefit  of  whose  illegal  ballots  the  contestant 
must,  of  necessity,  receive.  Bejecting  these  three  precincts,  and  purg- 
ing the  polls  at  other  precincts  in  the  district  where  it  is  clearly  proven 
that  illegal  votes  were  received  and  counted,  we  find  that  the  assumed 
miyority  for  contestant  is  oviBrcome.  At  the  3d  and  4th  precincts  of 
Portsmouth  and  Hall's  Corner  precinct,  in  Norfolk  County,  Mr.  Piatt 
received  1,030  votes,  Mr.  Goode  receiving  589.  Deducting  this  vote 
from  the  entire  vote  of  the  district,  the  result  would  be : 

Whole  vote  of  district,  allowing  Mr.  Piatt  all  that  he  claims  in  Piinoe 
George  and  Nansemond  Counties : 


For  Piatt 13,553 

For  Goode 13,494 

Majority  for  Mr.  Piatt 59 

This  apparent  and  assumed  majority  is  overcome  by  purging  the  polls 
of  other  precincts  of  the  illegal  votes  cast  thereat.  At  ^ssex  Court- 
House  Township  precinct  there  were  13  illegal  votes  cast — 8  white  and  5 
colored.  At  Stony  Creek  Township  there  were  18  illegal  votes  cast — 2 
white  and  16  colored.  At  Jamestown  Township,  in  James  City  County, 
there  were  16  illegal  votes  cast — 1  white  and  15  colored.  At  Guilford 
Township  precinct,  in  Surry  County,  there  were  about  20  illegal  votes 
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oast,  principally  colored.  At  Nelson  Township  precinct,  in  York  County, 
there  were  15  illegal  votes  cast — 2  white  and  13  colored.  At  Bmton 
Township  precinct,  in  York  Ooanty,  there  were  2  illegal  votes  cast.  At 
Bives  Township,  in  Prince  George  County,  there  was  1  illegal  vote  cast 
— colored.  At  Bland  Township,  in  Prince  Greorge  County,  there  was  1 
illegal  vote  cast — colored,  exclusive  of  those  votiug  at  Bland  and  Bives 
precincts,  brought  from  other  precincts  and  other  counties,  of  which  sev- 
eral are  proven  in  the  record.  At  Blackwater  Township,  in  Prince 
George  County,  there  was  1  illegal  vote  cast— colored.  At  Sherman's 
Cross-Boads  precinct,  in  Prince  George  County,  there  was  1  illegal  vote 
cast— colored.  At  Brandon  Township  precinct,  in  Prince  George  County, 
there  was  t  illegal  vote  cast — colored.  At  Suffolk  precinct,  in  Nanse- 
mond  County,  there  were  2  illegal  votes  cast,  both  colored — making  an 
aggregate,  at  all  the  precincts  named,  of  90  illegal  votes.  What  is  to 
be  done  with  these  illegal  and  fraudulent  votes  f 

The  rule  in  certain  cases  is  to  divide  the  fraudulent  or  illegal  votes 
between  the  candidates  in  proportion  to  the  whole  vote  received  by 
each ;  but  on  page  225,  American  Law  of  Elections,  it  is  held  : 

Let  it  be  onderstood  that  we  are  here  referring  to  a  case  where  it  is  found  to  be  impos* 
sible,  by  the  ase  of  dne  dili^nce,  to  show  for  whom  the  illef^al  votes  were  cast.  If  in  any 
given  case  it  be  shown  that  the  proof  was  within  the  reach  of  the  party  whose  daty  it  was 
to  produce  it,  and  that  he  neglected  to  produce  it,  then  he  may  well  be  held  answerable 
for  his  neglect,  and  because  it  was  his  duty  to  show  for  whom  the  illeg^al  votes  were  cast, 
and  because  he  might,  by  the  use  of  reasonable  diligence,  have  made  this  showing,  it  may 
very  properly  be  said  that  he  should  himself  suffer  the  loss  occasioned  by  deducting  them 
from  his  own  vote. 

We  see  no  reason  why  this  fair  and  well-established  rule  should  not 
be  applied  in  this  case.  Contestant  had  the  opportunity  to  make  this 
proof,  and  failed  to  do  so  or  to  attempt  it.  The  eighty  days  allowed 
both  contestant  and  contestee  for  taking  testimony-inchief  had  expired 
before  these  illegal  and  fraudulent  votes  were  discovered  to  be  upon 
the  several  polls ;  but,  after  such  discovery,  contestant  then  had  by  Jaw 
ten  days  in  which  to  take  testimony  in  rebuttal.  These  polls  and  the 
legality  of  the  votes  cast  thereat  having  been  put  in  issue  by  the 
answer  of  contestee,  such  testimony  might  have  been  competent ;  at  any 
rate,  the  contestant  might  have  relieved  himself  of  the  burden  of  proof 
imposed  by  the  law  by  an  effort  in  these  remaining  ten  days  of  his  time 
to  show  for  whom  these  illegal  votes  were  given. 

It  clearly  appears  from  the  record  that,  should  this  rule  be  not  applied, 
but  these  illegal  votes  deducted  from  both  candidates  in  proportion  to 
the  whole  number  of  votes  received  by  each  at  the  several  polls,  the 
majority  of  contestee  would  be  still  further  increased  beyond  the  final 
summary  hereafter  given ;  but  as  such  action  would  not  change  or  affect 
the  final  result  of  the  contest,  we  do  not  deem  it  necessary  to  state  the 
exact  number  to  be  taken  from  each. 

Waiving  the  question  of  illegal  voting  by  reason  of  fraudulent  or  un- 
lawful registration,  we  submit,  by  way  of  summary : 

Ooode.      putt 

Whole  vote  of  district 13,521  13,390 

Add  vote  of  Prince  George  County  (excluding  Rives  and  Bland  Townships, 

rejected) 369  386 

Add  Nansemond  vote ^06 

13, 8  JO    13,982 
13,890 

Majority  for  Mr.  Piatt 98 
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Eejectiog  vote  at  third  and  foartb  wards,  Portsmouth,  aod  at  HalPs 
Corner  precinct,  in  Norfolk  County,  in  which  three  precincts  Mr.  Piatt 
received  1,030  votes,  and  Mr.  Goode  received  589  votes,  and  we  have  as 
final  result  : 

Goode.       PUtt 

Whole  vote 13,890    13,982 

Deduct  for  three  precincts  named 589      1 ,  030 

13,301     12,952 
12. 952 

Majority  for  Mr.  Goode 349 

As  to  the  precincts  of  Bland  and  Bives,  in  the  county  of  Prince  George, 
there  can  be  no  doubt  as  to  the  justice  of  their  rejection,  unless  it  be 
contended  that  the  statute  of  Virginia  requiring  one  of  the  poll-books 
to  be  put  under  cover  and  seal  and  the  ballots  to  be  inclosed  and  sealed 
is  simply  directory  and  not  mandatory.  We  cannot  so  regard  the  law. 
The  testimony  conclusively  shows  that  in  both  regards  the  law  was 
openly  violated.  The  testimony  further  shows  that  several  illegal  votes 
were  received  and  counted  at  these  two  polls. 

We  therefore  recommend  the  adoption  of  the  following  resolution  : 
Resolvedy  That  John  Goode,  jr.,  was  elected  and  is  entitled  to  the  seat 
which  he  now  holds  in  the  House  of  Representatives  in  the  Forty -fourth 
Congress  from  the  second  Congressional  district  of  Virginia. 

JO.  C.  8.  BLACKBURN. 

R.  A.  DeBOLT. 

E.  F.  POPPLBTOK 

GEO.  M.  BEE  BE. 

JOHN  T.  HARRIS. 

I  reserve  the  right  to  non-concur  in  some  details  in  above  report. 

JOHN  T.  HARRIS. 


BUTTZ  vs.  MACKEY.— SECOND    CONGRESSIONAL    DISTRICT 

OF  SOUTH  CAROLINA. 

Charges  of  fraud,  bribery,  iDtimidatioo,  and  violence. 

The  committee  find  that  there  is  not  anj  system  of  registration  in  the  State,  and  the  vot- 
ers are  permitted  to  vote  at  any  voting  precinct  in  the  coanty,  so  that  every  facility  is  fur- 
nished for  fraud,  and  even  where  the,  election  officers  are  honest  great  frauds  may  be  readily 
committed  without  there  being  any  practical  means  of  detecting  them.  It  is  indispensable 
to  a  fair  election  that  the  electors  shall  be  required  to  vote  in  the  precinct  where  they  re- 
aide. 

The  committee  recommend  that  neither  Buttz  nor  Mackey  was  lawfully  elected  or  en- 
titled to  a  seat. 

The  House  adopted  the  report  July  19,  1876. 

July  13, 1876. — Mr.  Thompson,  from  the  Committee  on  Elections,  sub- 
mitted the  following  report : 

• 

The  Committee  on  Elections^  to  whom  teas  referred  the  case  of  C.  W.  Buttzj 
claiming  to  be  admitted  to  the  seat  from  the  second  Congressional  district 
of  South  Carolina^  respectfully  report : 

The  second  Congressional  district  of  South  Carolina  is  composed  of 
the  counties  of  Charleston,  Orangeburg,  Clarendon,  and  Lexington. 
The  returns  of  the  commissioners  of  election  give  the  contestant  14,204 
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votes  and  the  contestee  16,746 ;  scattering,  15 ;  making  a  majority  for 
the  contestee  of  2,537.  The  city  of  Charleston  gave  10,404  votes,  7,976 
of  which  were  for  the  contestee,  and  2,428  for  the  contestant,  making 
a  majority  for  the  contestee  of  5,548.  The  contestant  alleges  in  his 
notice  of  contest  that  frauds  were  committed  in  most  of  the  voting 
precincts  of  the  city  of  Charleston,  and  at  the  hearing  before  the  com- 
mittee he,  without  objection,  introduced  evidence  that  brands  were 
committed  in  all  of  the  voting  precincts  of  that  city  by  the  partisans 
of  the  contestee,  through  an  organized  system  of  repeating,  and  that 
persons  entitled  to  vote  and  desiring  to  vote  for  the  contestant  were 
prevented  from  voting  for  him  by  violence  and  threats,  and  induced 
to  vote  for  the  contestee;  also,  that  a  large  number  of  persons, 
through  bribery,  were  induced  to  vote  for  the  contestee,  and  that  this 
was  done  with  the  approval  of  the  managers  of  the  election.  The  con- 
testee denies  all  the  material  allegations  of  the  contestant,  aiid  alleges 
that  many  of  the  allegations  are  irrelevant  and  immaterial.  Although 
there  are  allegations  of  irregularities  at  other  precincts  than  those  in 
the  city  of  Charleston,  your  committee  have  not  thought  it  necessary  to 
consider  them,  as  the  decision  they  have  arrived  at  with  reference  to  the 
vote  of  the  city  of  Charleston  is  conclusive  of  this  case.  The  contestee 
claims  that  all  the  evidence  taken  by  the  contestant  after  the  Idth  of 
February,  1875,  should  be  stricken  out,  as  the  forty  days  from  the  time 
of  the  serving  of  the  answer  of  the  contestee  expired  on  that  day.  It 
appears  that  both  parties  proceeded  in  ignorance  of  the  act  of  1873  cod- 
cerning  contested  elections,  and  the  contestant  gave  notice  and  took 
evidence  under  the  law  as  it  existed  prior  to  that  date.  And  your  com- 
mittee are  of  opinion,  as  both  parties  proceeded  under  a  mutual  misap- 
prehension of  the  law,  that  neither  ought  to  take  any  advantage  of  the 
other  on  that  account,  but  that  the  evidence  must  be  regarded  as  having 
been  taken  by  mutual  consent,  waiving  the  provisions  of  law,  and  that 
this  rule  will  apply  until  one  party  or  the  other  declined  to  proceed 
under  this  arrangement.  It  appears  that  no  objection  was  made  to  this 
mode  of  proceeding  until  March  1, 1875,  during  the  taking  of  the  evi- 
dence of  one  Henry  P.  Dart,  who  appears  to  have  been  the  first  witness 
examined  on  that  day.  Your  committee  have,  therefore,  not  considered 
any  of  the  evidence  taken  subsequent  to  that  of  Dart's.  (P.  47.)  The 
contestee,  although  having  full  opportunity  to  take  evidence,  declined 
to  take  any  evidence ;  and  your  committee  are  compelled  to  pass  upon 
this  case  upon  the  evidence  of  the  contestant  alone. 

The  evidence  clearly  shows  that  most  gross  frauds  were  perpetrated 
at  the  voting-precincts  in  the  city  of  Charleston,  through  repeating, 
bribery,  intimidation,  and  violence,  and  that  the  same  were  carried  on 
under  such  circumstances  as  to  satisfy  the  committee  that  they  mnst 
have  been  done  with  the  knowledge  and  assent  of  the  officers  of  the 
election.  To  show  more  clearly  the  character  of  the  election,  your  com- 
mittee insert  the  evidence  given  by  some  of  the  witnesses: 


Deposition  of  H.  Raferty, 


Page  9 : 


HooAN  Raferty,  a  witness  of  le^^al  a^,  produced  by  coDtestant  upon  due  notice  to  the 
contestee,  deposes  as  follows  in  reference  to  questions  propounded  hy  the  contestant : 

Question.  Where  do  you  reside? — Answer.  I  reside  in  the  city  of  Charleston. 

Q.  How  lon£  have  you  been  a  resident  of  Charleston  7 — A.  For  the  lasl  ten  months.  I 
am  a  native  of  Ireland. 

Q.  Were  you  present  in  the  city  of  Charleston  at  the  election  held  on  the  3d  of  November 
ast,  at  which  a  membei  of  Coii^t^m  viaa  vot^d  for ;  and,  if  so,  did  you  vote  at  said  else- 
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;ionT — A.  I  was  present  and  visited  the  yarioas  polls  in  the  city  of  Charleston  on  that  day, 
t>ut  did  not  yote  myself,  as  I  am  not  a  citizen  of  tne  United  States. 

Q.  Did  you  take  any  part  in  said  election;  and,  if  so,  how  and  in  what  way  T— A.  I  did 
;ake  part  so  far  as  working  was  concerned  at  that  election.  About  8  o'clock  in  the  mornings 
>f  the  election  I  met  Richard  Murphy  at  the  corner  of  Church  and  Broad  streets,  and  was 
-eqneated  by  Muiphy  to  yote  the  independent  Republican  ticket,  which  I  dedined  to  do,  as 
[  was  not  entitled  to  a  vote.  After  some  further  conversation  Murphy  said  he  would  ^ve 
ne  tlO  for  a  day's  work  as  a  rallier,  which  I  accepted.  Murphy  theii  informed  me  that  he 
lad  a  crowd  of  men  whom  he  wished  me  to  take  charge  of,  and  visit  the  di£ferent  poUinff- 
srednets,  and  see  that  they  all  voted  at  each  place.  I  went  with  him  then  to  the  oity  haU, 
irst  precinct,  ward  1.  I  there  met  twenty-five  men,  mostly  sailors,  each  of  whom  had  a 
^raen  badge  tied  ia  the  button-hole  of  the  left  lappel  of  thnr  coats  with  a  black  ribbon, 
^nrpby  voted  all  these  men  at  the  city-hall  precinct  and  turned  them  over  to  me.  It  was 
luderstood  that  they  were  to  follow  me  from  place  to  place,  Murphy  havingf  furnished  me 
with  a  printed  list  of  the  diffbrent  precincts  in  the  oity.  He  said  every thinf^  was  all  rig^ht,  as 
hev  had  a  majority  of  the  managers  at  each  precinct  in  their  interest,  and  that  the  police 
mderstood  it  and  would  not  interfere.  I  took  the  twenty-five  men  and  went  first  to  the 
klarkel-hall  preoinei,  ward  3,  where  they  all  voted.  We  next  went  to  the  first  preeinot,  ward 
U  the  men  scattering,  some  on  one  side  and  some  on  the  other  side  of  the  street,  to  avoid 
)eiiiff  noticed,  and  there  the  whole  twenty-five  voted.  We  next  went  to  the  second  preoioct, 
v«rd  4,  where  they  all  voted ;  then  to  the  third  precinct,  in  ward  4,  and  they  all  voted 
here ;  then  to  first  preomct,  ward  5,  and  again  voted ;  then  to  the  second  precinct,  ward  5, 
vfaere  six  of  the  twenty-five  men  voted,  the  balance  having  refused  to  vote  because  two  or 
hree  had  beea  challenged,  one  of  whom  was  arrested  by  a  supervisor,  who  gave  him  in 
charge  of  a  polioeaian,  who  released  him  aa  soon  as  out  of  sight  of  the  supervisor.  I  then 
^ot  tbem  together  again  and  went  to  first  precinct,  ward  6,  where  they  all  voted.  Then  I 
ook  them  to  second  precinct,  ward  6,  and  voted  all  of  them  there ;  then  to  second  precinct, 
yard  6,  and  there  they  all  voted  ;  then  to  first  precinct,  ward  7,  and  there  they  all  voted ; 
hen  to  first  prednet,  Mrard  d,  and  there  they  all  voted.  I  then  took  them  all  to  second  pre- 
inct,  ward  2,  and  there  they  each  one  voted ;  then  to  first  precinct,  ward  2,  where  they  s^l 
roted.  I  then  lelt  the  men  in  front  of  the  court-house,  several  of  when  were  talking  with 
iarry  May,  a  partner  of  Murphy*s  in  this  business.  I  went  to  Murphy's  headquarters  on 
f^ast  Bay,  and  reported  the  number  of  times  the  men  had  voted.  I  then  made  arrangements 
vith  Murphy  to  return  at  2  o'clock  in  the  afternoon,  and  take  the  same  gang  of  twenty-five 
nen  and  go  the  same  rounds  of  the  different  precincts  that  I  had  been  to  in  the  forenoon, 
vhich  I  agreed  to  do  for  $10  more. 

Q.  Did  yon  go  to  Murphy  in  the  afternoon  as  agreed  upon  T — A.  Tes  ;  I  went  back ;  but 
wo  of  the  men  had  got  too  drunk  to  walk,  and  two  other  men  were  substituted  in  their 
»lace.  The  most  of  the  men  having  been  furnished  with  a  different  suit  of  clothes,  we 
tarted  out  and  voted  them  all  at  each  of  the  precincts  that  they  had  voted  at  in  the  fore* 
loon,  except  the  second  precinct  in  ward  5,  wnich  we  avoided  because  of  the  challenges  at 
hat  precinct  in  the  forenoon.  About  half  past  5  in  the  afternoon  I  returned  to  the  city-hall 
»recinct,  where  I  met  Murphy  and  May,  who  took  charp^  of  the  party,  and  marched  them 
Qto  Church  street,  at  second  precinct,  ward  J,  where  they  all  voted  just  before  the  polls 
losed.  At  this  precinct  Murphy  said  that  they  had  got  the  only  manager  opposed  to  them 
Irunk,  and  that  the^  could  do  as  they  pleased  there. 

Q.  What  ticket  did  these  men  vote  at  these  different  precincts  which  you  have  mentioned, 
^nd  whose  name  was  on  it  for  Representative  to  the  Congress  of  the  United  States  f — ^A. 
rhey  all  voted  what  was  known  as  the  Qreen  or  Independent  Republican  ticket,  with  £. 
V.  M.  Mackev's  name  on  it  for  Representativei  to  Congress. 

Q  From  whom  did  these  men  receive  the  tickets  they  voted  f — A.  From  me,  as  I  kept  ae« 
ount  of  the  number  of  votes  they  each  one  cast,  because  they  were  to  be  paid. 

Q.  Did  they  all  vote  under  the  same  name  at  each  place? — A.  No ;  it  was  understood 
hat  they  were  to  give  different  names,  each  one  giving  any  name  he  could  think  of. 

Q.  Were  any  of  these  men  residents  of  the  city  or  county  of  Charleston  ? — A.  I  think  they 
rere  not,  the  lareer  poriion  of  them  being  sailors,  and  some  of  them  being  from  Savannah, 
3a.,  as  I  repeatedly  heard  them  speaking  about  returning  home. 

Cross-examined  by  counsel  for  contestee : 

Q.  Could  not  these  men  have  been  residents  of  the  city  of  Charleston  without  your  know- 
Qg  it  7 — A.  Some  of  them  may  have  been ;  but  I  understood  from  Murphy  that  they  were 
ciostly  sailors  from  different  ships  then  Iving  in  Charleston  Harbor. 

Q.  How  do  you  know  that  they  voted  for  £.  W.  M.  Mackey  for  Congress  ?— A.  Because 
is  name  was  on  each  ticket  I  gave  them. 

Q.  How  do  you  know  that  tney  put  the  ticket  in  the  box  which  you  say  you  gave  them  f 
—A.  I  saw  each  deposit  his  ticket  in  the  box,  and  know  it  was  the  one  that  I  gave  him. 

Q.  Did  you  not  know  that  you  were  violating  the  law  in  going  around  and  voting  these 
nen  so  often  t — A.  No;  Murphy  said  that  if  I  did  not  vote  myself  the  law  would  not  reach 

*^  H.  EAFERTY. 
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Page  20: 

William  Foster,  a  witness  of  lawful  ag^,  produced  by  the  contestant  upon  due  notice 
to  contestee,  deposes  as  follows  in  reference  to  questions  propounded  hy  contestant : 

Question.  What  is  jour  ac^e,  and  where  do  jou  reside  ? — Answer.  I  am  twenty-four  jeari 
of  age,  and  my  home  is  at  Fall  River,  Mass. 

Q.  Where  were  you  on  the  3d  of  November,  1874,  the  day  of  election  for  State  officers  and 
Kejpresentative  to  Confp-ess  T — A.  In  the  city  of  Charleston. 

Q.  How  long  before  the  3d  day  of  November,  A.  D.  1874,  had  you  been  in  this  city  and 
State  T — A.  About  one  week. 

Q.  Did  you  vote  in  the  city  of  Charleston  for  a  member  of  Congress  at  that  election; 
and,  if  so,  what  induced  you  to  do  so  T — A.  Yes ;  I  voted  for  member  of  Congress,  along  with 
several  others,  under  the  following  circumstances  :  I  was  out  of  employment,  and  without 
money,  and  among  strangers  ;  I  went  the  night  previous  to  the  said  election  to  the  guard-house 
for  lodging;  I  met  eight  or  nine  others  there  in  the  same  situation ;  on  the  next  morning  a 
man  named  Harry  May,  who  was  connected  with  the  police  force  as  a  detective,  informed 
us  that  we  were  about  to  be  discharged,  and  gave  us  the  ticket  known  as  the  Green  or  In- 
dependent Republican  ticket  to  vote,  stating  that  if  we  should  vote  it  we  should  receive  a 
food  breakfast  and  $1  in  money  for  each  time  we  voted  it ;  we  were  taken  to  the  court- 
ouse,  precinct  1,  ward  2,  where  five  of  the  party  voted ;  I  did  not  vote  at  the  time,  because 
I  neither  received  my  breakfast  nor  the  $1 ;  I  with  three  others  then  returned  to  the  station- 
house  for  breakfast  and  money  before  we  voted ;  we  were  taken  to  the  sailor  boarding-house 
of  Richard  Murphy,  who  required  us  to  vote  twice  each  before  he  would  give  us  oar  oreak- 
fasty  once  at  the  city  hall,  first  precinct,  ward  1 ,  and  upon  voting  there  Murphj'  gave  us  |1 
each,  and  he  then  conducted  us  to  second  precinct,  same  ward,  at  which  place  we  all  voted 
again ;  Murphy  then  took  us  to  his  house  and  gave  us  our  breakfast ;  after  breakfast  we 
started  out  and  met  Harr^  May ;  Murphy  and  May  talked  a  short  while  together,  when 
May  turned  around  and  said  to  us  to  follow  him,  which  we  did ;  May  took  us  to  first  pre- 
cinct, ward  3,  and  there  we  voted  again,  for  which  vote  he  paid  us  another  dollar  each. 

Q.  Did  Murphy  inform  you  that  you  would  have  no  difficulty  about  voting f — A.  Yes; 
he  told  us  that  we  could  vote  as  often  as  we  liked. 

Q.  Did  Murphy  and  May  know  that  you  had  no  right  to  vote  ? — A.  Yes ;  they  knew 
that  we  had  no  right  to  vote,  as  we  had  been  here  but  a  short  time,  and  that  we  voted  many 
times. 

Q.  Where  have  you  been  since  that  election  f — A.  In  the  city  jail  of  Charleston,  under 
sentence  of  United  States  court  for  three  months  for  illegal  voting  on  that  day. 

Q.  Were  you  tried  in  the  United  States  court  for  that  offense  T— A.  After  being  indicted 
I  plead  guilty,  and  was  sentenced  by  the  judge. 

Q.  Did  you  ever  deny  voting  illegally  on  that  day  T — ^A.  No ;  but  I  was  sorry  to  have  done 
so,  and  would  not  have  done  so,  but  was  compelled  by  necessity  and  want  to  do  so. 

Q.  When  were  you  discharged  from  the  jailf — A.  On  the  13th  of  February,  A.  D. 
1875. 

Q.  Whose  name  was  printed  on  the  ticket  that  you  and  the  others  voted,  which  you  said 
was  the  Independent  Republican  ticket,  for  Congress  t — A.  The  name  of  £.  W.  M.  Mackey. 

Cross-examined  by  counsel  for  contestee : 

Q.  Can  you  read  7 — A.  I  can. 

Q.  Did  you  read  the  tickets  before  you  voted  T — A.  Yes,  sir ;  I  did. 

Q.  Was  the  name  of  £.  W.  M.  Mackey  on  them  for  Congress  f — A.  Yes  :  it  was. 

Q.  Were  you  acquainted  with  those  men  with  whom  you  voted  T — A.  1  knew  two  or  three 
of  them. 

Q.  Did  you  not  know  you  had  no  right  to  vote  f — A.  I  knew  nothing  about  the  laws  of 
this  State. 

Page  24 : 

Isaac  B.  Rivers,  a  witness  of  lawful  age,  produced  by  the  contestant  upon  due  notice 
to  the  contestee,  deposes  as  follows  in  reference  to  questions  propounded  to  him  by  con- 
testant: 

Question.  How  old  are  you,  and  where  do  you  live  7 — Answer.  I  am  twenty-eight  years 
of  age,  and  reside  in  the  city  of  Charleston. 

Q.  Where  were  you  on  the  3d  of  November,  1874,  during  the  election  for  State  officers 
and  member  of  Congress  T — A.  I  was  in  the  city  of  Chadeston,  and  participated  in  said 
election. 

Q.  Did  you  observe  any  illegal  voting  on  that  day  T  And,  if  so,  state  all  you  know  in 
regard  to  it.— A.  I  did.  On  the  day  of  election  I  had  charge  of  a  wagon  with  six  men,  who 
voted  first  at  precinct  No.  8,  ward  3 ;  next  at  precinct  1,  ward  4,  they  voted  again ;  next  at 
Washington  engine-houHe,  ward  <),  they  voted  ;  next  at  Stonewall  engine-house,  second  pie- 
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ciDct,  ward  4,  tbej  voted ;  next  at  Marion  eDg:iDe-hoa8e  precinct,  ward  6,  they  voted,  and 
then  the  six  men,  with  myself,  went  to  lunch,  which  was  paid  for  by  Maj.  E.Willis. 

Q.  Did  each  of  the  six  men  yon  mentioned  vote  at  each  of  the  diflferent  precincts  afore- 
said 7 — A.  They  did ;  each  ana  every  one  of  them. 

Q.  What  did  you  do  after  lunch  T — A.  Maj.  E.  Willis  furnished  a  carriage,  in  which 
myself  and  three  men  went  first  to  engine-house,  second  precinct,  ward  3,  where  they  voted  ; 
next  I  took  them  to  Hope  enfpne-house,  first  precinct,  ward  4,  where  they  voted  again ; 
then  to  Washington  engine-house,  first  precinct,  ward  6,  where  they  voted  again  ;  afterward 
to  Stonewall  engine-house,  second  precinct,  ward  4,  where  they  voted  again ;  next  I  took 
them  to  Marion  engine-house  precinct,  ward  6.  and  there  they  voted  again  ;  then  to  Market- 
hall,  first  precinct,  ward  3,  and  again  they  voted.  I  had  in  my  charge  a  carriage  that 
the  three  men  aforesaid  went  around  to  the  six  precincts  just  mentioned  in,  three  times 
each. 

Q.  Did  each  of  the  three  men  vote  at  each  precioct  you  mentioned  on  the  three  different 
occasions  ? — A.  They  did  ;  every  time. 

Q.  Do  you  mean  to  say  that  the  three  men  that  you  had  in  the  carriage  that  afternoon 
voted  fifty-four  votes  f — A.  Yes  :  they  did. 

Q.  Whom  did  they  vote  for  for  Congress  t — A.  For  E.  W.  M.  Mackey. 

Q.  Whom  did  the  six  you  had  charge  of  in  the  forenoon  vote  for  for  Congress  ? — A.  For 
£.  W.  M.  Mackey. 

Q.  Who  put  you  in  charge,  or  from  whom  did  you  receive  the  carriage? — A.  From  Maj. 
£.  Willis. 

Q.  Do  you  know  what  party  Maj.  E.  Willis  was  supporting  at  that  election  ? — A.  The 
party  known  as  the  independent  Republican  party. 

Page  33 : 

A.  W.  GuRNEY,  a  witness  of  lawful  age,  produced  by  the  contestant  upon  due  notice  to 
the  contestee,  deposes  as  follows  in  reference  to  questions  propounded  to  him  by  the  con- 
testant : 

Question.  What  is  your  age,  and  where  do  you  live  ?— Answer.  I  am  thirty-two  years  of 
age^  and  live  in  the  city  of  Charleston. 

Q.  Where  were  you  on  the  3d  of  November  last,  1874,  during  the  general  election  ? — 
A.  I  was  a  United  States  supervisor  of  election,  and  was  on  duty  that  at  first  precinct, 
ward  4. 

Q.  Did  yon  observe  any  illegal  voting  that  day  f  And,  if  so,  state  it. — A.  I  did.  A  great 
many  fraudulent  votes  were  polled  at  my  precinct  that  day.  The  frauds  were  perpetrated  by 
a  general  system  of  repeating,  and  by  bribery  and  purchasing  of  votes,  which  it  was  impos 
sible  for  roe  to  stop  or  prevent,  as  two  of  the  managers  of  election  were  willing  to  and  did 
receive  the  votes  of  any  person  who  offered  to  vote  what  was  known  as  the  Independent 
Republican  ticket,  upon  wnich  the  name  of  E.  W.  M.  Mackev  appeared  for  Congress.  That, 
in  addition  to  the  rejpeating,  open  bribery  was  practiced,  and  constant  complaint  was  made 
to  me,  as  a  United  States  supervisor,  that  votes  were  being  bought  by  the  Mackey  party.  I 
made  an  effort  to  stop  the  bribery  and  repeating  by  ordering  the  arrest  of  a  number  of  parties, 
and  especially  one  Eugene  Walter,  who  was  present  at  the  poll  nearly  all  dav  influencing, 
by  means  of  bribery,  votes  in  behalf  of  the  Independent  Republican  or  Mackey  ticket.  I 
directed  the  deputy  United  States  marshal  to  arrest  the  said  Walter  and  talie  him  before  the 
United  States  coolmissioner,  but  the  said  Walter,  with  a  large  crowd  around  him,  resisted 
and  defied  arrest,  and  it  was  impossible  for  the  deputy  United  States  marshal  to  execute  my 
orders.  I  firmly  believe  that  if  a  determined  effort  had  been  made  to  stop  the  bribery  and 
repeating  that  bloo  )  would  have  been  shed,  and  that  I  would  have  lost  my  life. 

Q.  Was  it  possible,  when  the  polls  were  closed  on  that  day,  to  ascertain  how  many  legal 
votes  were  cast  at  that  precinct? — A.  No.  it  was  not  possible  to  tell  how  many  legal  votes 
were  cast,  nor  for  whom  they  were  cast.  The  managers  at  that  precinct,  I  mean  two  of  them, 
allowed  persons  to  vote  twice  under  the  same  name,  and  when  I  challenged  parties  for  hav- 
ing voted  at  that  precinct  before  under  the  same  name  I  was  overruled  and  the  persons 
allowed  to  vote.  The  third  manager  was  of  no  service,  because  the  other  two  managers 
were  Mackey 's  partisans,  and  overruled  him  every  time. 

Q.  In  whose  interest  were  these  illegal  votes  cast  for  Congress  ? — A.  In  the  interest  of 
E.  W.  M.  Mackey. 

Page  36 : 

John  Bonum,  a  witness  of  lawful  age,  produced  by  the  contestant  upon  due  notice  to  the 
contestee,  deposes  as  follows  in  answer  to  questions  propounded  by  contestant : 

Question.  How  old  are  you,  and  where  do  you  live? — Answer.  I  am  fifty-five  years  oi 
age,  and  live  in  the  city  of  Charleston. 

Q.  Where  were  you  on  election-day,  the  3d  day  of  November,  1874,  and  what  were  you 
doing  on  that  day  f— A.  I  was  in  the  city  of  Charleston  on  that  day,  and  was  doing  duty  as 
United  States  deputy  marshal. 

Q.  Did  you  notice  any  illega^  voting,  bribery,  or  purchasing  of  votea  ox  yclV\tkA<^vK^\v  ^x^ 
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that  day  f — A.  Tea,  I  did.  At  tbe  first  precinct  of  ward  4,  and  at  other  votiiig-preciDCti,  I 
saw  Yoters  repeat  their  votes  often,  iost  as  long^  as  they  voted  the  independent  Bepublican 
ticket,  and  at  the  same  precinct  and  the  second  precinct  in  ward  4  open  bribery  was  prac- 
ticed to  obtain  votes  for  the  same  ticket.  All  objections  and  challenges  were  overruled  by  a 
majority  of  the  managers  of  election,  who  were  partisans  of  that  ticket.  At  one  time,  at  the 
first  precinct  in  ward  4,  United  States  Supervisor  Gumey  called  upon  me  to  arrest  one  £a- 
g^ne  Walter  for  buying  votes,  and  it  was  impossible  for  me  to  do  so,  because  the  crowd  sur- 
rounded me,  defied  arrest,  and,  cheering  for  Green  and  Mackey,  threatened  violence  with 
such  terrible  menaces  that  I  found  it  useless  to  further  attempt  the  arrest  of  the  said  Waker 
unless  I  had  a  large  force  of  men  to  assist  me.  I  saw  wagons  and  carriages  fall  of  Men 
brought  to  the  first  precinct,  ward  4,  and  vote  tbe  Green-Mackey  ticket,  and  during  the  day, 
while  I  was  visiting  other  polls,  I  saw  the  same  wagons  and  carriages  arriving,  votiDg  the 
men  who  came  in  them,  and  leaving ;  for  nearly  every  vehicle  of  any  kind  was  empfoyed 
by  the  Green-Mackey  party  to  carry  their  repeaters  from  poll  to  poll  and  vote  them,  as  I 
know  this  positively,  having  followed  them  until  I  became  so  tired  and  fatigued  that  I  could 
follow  them  no  longer.  I  am  fifty-five  years  in  this  city,  and  have  never  seen  such  brlbeiy, 
open  purchasing  of  votes,  and  repeating  of  votes,  at  any  general  or  municipal  eleotien,  in 
my  life.  I  was  eye-witness  to  severid  parties,  unknown  to  me  by  name,  being  forced  by 
intimidation  to  vote  the  Green-Mackey  ticket,  when  they  wanted  to  vote  the  rfl|rular  Repnh- 
lican  ticket.  I  was  compelled  to  be  a  silent  eye-witness  to  all  this  corruption,  tor  fear  of  my 
life,  if  I  should  interfere. 
Q.  What  is  your  occupation  now  t — A.  I  am  one  of  the  deputy  sheriffs  for  this  county. 

JOHN  BONUM. 

Page  44 : 

W.  H.  Thompson,  a  witness  of  lawful  age,  produced  by  contestant  upon  due  notice  to 
contestee,  deposes  as  follows  iu  answer  to  questions  propounded  by  contestant: 

Question.  How  old  are  you,  and  where  do  you  livef — ^Answer.  I  am  forty -one  years  of 
age,  and  live  in  tbe  city  of  Charleston. 

Q.  Where  were  you  on  election  day,  the  3d  day  of  November,  1874  T — A.  I  was  in  the  city 
of  Charleston,  and  went  from  poll  to  poll,  in  my  buggy,  during  the  entire  da^. 

Q.  Did  you  see  any  illegal  voting  g^ing  on,  any  bribery,  or  anv  purchasing  of  votes  on 
that  day  7— A.  Yes,  1  did.  Being  in  my  buggy,  I  had  a  very  good  opportunity  to  see  what 
was  going  on  at  tbe  different  polls  in  the  city,  and  at  first  precinct,  ward  1,  I  saw  that  the 
crowd  of  Green-Mackey  bullies  governed  that  precinct,  and  used  every  means  of  intimida- 
tion to  prevent  any  one  from  voting  the  regular  Republican  ticket,  as  well  as  made  use  of 
every  means  and  way  of  bribery  and  corruption  to  g^t  voters  to  vote  the  independent  Re- 
publican ticket;  and  not  only  voters,  but  to  get  those  who  were  not  entitled  to  vote  to  go 
up  and  cast  a  vote.  I  then  went  to  the  second  precinct,  ward  1,  and  saw  P.  Dolan,  one  of 
the  managers  of  election  of  that  precinct,  so  drunk  that  he  was  unable  to  do  bis  duty  as  a 
manager,  while  the  other  two  managers,  who  were  partisans  of  the  Green-Mackey  party, 
were  perfectly  sober,  and  allowing  every  one,  whether  native  or  foreigpi,  to  vote,  so  long 
as  he  voted  tbe  independent  Republican  ticket.  I  saw  there  Richard  Murphy  with  a  crowd 
of  men  altogether  strangers  to  me,  and  who  appeared  .from  their  looks  to  be  mostly  saiiois. 
I  then  went  to  the  Market-street  hall,  first  precinct,  ward  3,  where  I  saw,  after  being  there 
a  short  time,  the  same  Murphy  with  tbe  same  men,  who  all  voted.  I  followed  them  to  the 
Hope  engine-house,  first  precinct,  ward  4,  where  they  all  voted  again,  after  which  I  lost 
sight  of  them.  I  took  particular  notice  the  last  time  to  see  what  ticket  they  voted,  which 
was  the  Green-Mackey  ticket.  At  that  precinct  I  heard  violent  threats  used  by  the  Mackey 
men,  that  they  would  carry  that  election  at  all  hazards,  or  that  there  would  be  bloodshed. 
So  violent  were  threats  and  menaces  of  the  Green-Mackey  men,  that  I  thoug[ht  it  was  much 
better  to  be  a  quiet  looker-on  than  to  attempt  to  interfere  at  the  risk  of  my  life.  I  then  went 
to  the  Stonewall  engine-house,  and  there  I  saw  Maj.  £.  Willis  paying  out  money  to  parties 
who  would  come  and  vote,  and  which  he  did  openly,  making  it  no  secret  that  he  was  buying 
votes  for  the  Green-Mackey  ticket.  I  then  went  to  the  different  precincts  in  wards  5,  6,  7, 
and  8,  and  at  each  of  them  I  saw  money  freely  paid  by  the  partisans  of  the  Green-Mackey 
ticket.  At  first  precinct,  ward  8,  the  Union  Republicans  were  so  intimidated  that  some  were 
driven  from  the  polls  without  voting.  At  that  precinct  one  of  the  managers  of  election,  who 
was  a  regular  Republican,  was  threatened  several  times  with  bodily  harm  if  he  would  inter- 
fere with  parties,  who  were  entire  strangers,  who  went  and  voted  there.  I  met  Isaac  B.  Riv- 
ers, at  different  tiroes  during  the  day,  going  from  poll  to  poll  with  a  carriage  full  of  men. 

W.  H.  THOMPSON. 

The  whole  evidence,  of  which  the  above  is  a  fair  specimeD,  clearly 
shows  the  character  of  the  election  in  tbe  city  of  Charleston,  and  must, 
we  think,  satisfy  the  House  that  such  an  election  ought  not  to  be  sanc- 
tioned or  tolerated.  To  allow  the  returns  from  such  voting  precincts  to 
be  canvassed  is  to  encourage  fraud  and  corruption,  and  your  committee 
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have  nnanimously  come  to  the  conclasion  that  the  whole  vote  of  the  city 
of  Charleston  must  be  rejected,  as  fraad  was  committed  by,  or  assented 
to  by,  the  managers  of  the  election  as  well  as  by  other  parties,  and  it  is 
impossible  to  ascertain  how  many  legal  votes  were  cast.  Yoar  committee 
have  had  not  a  little  difficnity  in  determining  what  onght  to  be  done 
under  the  circumstances  of  the  case.  The  district  ontside  of  the  city  of 
Charleston  gives  a  large  majority  for  the  contestant.  Still,  we  are  of 
opinion  that  he  ought  not  to  be  declared  elected,  as  it  is  impossible  to 
determine  who  received  a  majority  of  the  legal  votes  of  the  district.  And 
the  votes  of  so  large  a  proportion  of  the  district  have  been  rejected  and 
the  people  thereby  disfranchised  that  justice  to  the  district  requires  that 
a  new  election  shall  be  had,  and  an  opportunity  given  the  legal  voters 
to  hold  an  election  to  determine  who  shall  represent  the  district.  Your 
committee  cannot  close  their  report  without  alluding  to  the  imperfect 
system  adopted  by  the  State  of  South  Carolina  to  secure  a  fair  election. 
There  is  not  any  system  of  registration  in  the  State,  and  the  voters  are 
permitted  to  vote  at  any  voting-precinct  in  the  county,  so  that  every 
facility  is  furnished  for  repeating;  and  even  where  the  election-officers 
are  honest,  great  frauds  may  be  readily  committed  without  there  being 
any  practical  means  of  detecting  them.  The  facilities  are  so  great  for 
repeating  that  it  is  hardly  to  be  expected  in  times  of  high  political  ex- 
citement that  a  fair  election  will  be  held.  It  is  indispensable  to  a  fair 
election  that  the  electors  shall  be  required  to  vote  in  the  precinct  where 
they  reside.  Had  such  a  check  existed,  it  is  safe  to  say  that  the  frauds 
perpetrated  would  not  have  been  attempted,  much  less  committed. 
The  committee  recommend  the  passage  of  the  following  resolution : 
Resolved^  That  neither  C.  W.  Buttz  nor  E.  W.  M.  Mackey  was  law- 
fully elected  to  the  Forty-fourth  Congress  from  the  second  Congressional 
district  of  South  Carolina,  nor  is  either  of  them  entitled  to  a  seat  in  said 
Congress. 
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